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STATEMENT OF FACTS 

1. Goliath National Bank (“Claimant”), is a joint-stock company constituted according to the 

laws of Mercuria. Claimant purchased all rights and assignments from MFNB and is exercising 

their right to bring dispute.  

2. The Republic of Laoc (“Respondent”) is a small developed nation with several large cities, but 

a substantial portion of the population resides in small towns. The country is situated on a 

large coastline with rivers that penetrates most of the inland territory. Respondent is a 

parliamentary republic, and its government is elected by the Laocan Parliament, which is 

established via direct election. 

3. Respondent’s coal industry plays a significant role in Respondent’s economy and was referred 

to as a pillar of the Laocan economy by the International Energy Office. In fact, the total share 

of Respondent’s coal sector is reported to be as large as twenty percent of its GDP and 

employs up to fifteen percent of Respondent’s domestic workforce. 

4. Respondent’s domestic electricity production is controlled by coal-fired power plants that are 

fueled by domestically extracted coal. Many of these plants are near the end of their life cycles. 

Rather than turn to renewables and rely on electricity imports, Respondent sought to expand 

its traditional coal-power. 

5. Respondent’s commitment to coal was resolute. From 2008 to 2010, the Governor of Ticadia 

made numerous official and unofficial visits to institutional investors and banks in neighboring 

countries to entice investors to invest in Ticadia, a region in Laoc, citing the region’s coal-

friendly policies and stable investment climate. 

6. Given Respondent’s favorable attitude towards coal, Mountaintop Investments LLC 

(“Mountaintop”), a well-reputed investor with experience in constructing coal-power plants, 

entered into negotiations with Respondent for approval to construct T1. At the time, no 

environmental concerns were raised, and Respondent approved the project, endorsing the 

plant’s anticipated operating lifetime of 40 years. 

7. Mercurian First National Bank JSC (“MFNB”) agreed to loan T-1 LLC USD 600,000,000 (the 

“Loan”) to finance the estimated USD 1,000,000,000 cost for constructing T1. T-1 LLC 

expected full repayment of the Loan to occur after twenty years of operation. Because the 

Loan comprised 10 percent of MFNB’s debt portfolio, , MFNB representatives attended all 



 

2 
 

relevant meetings with Respondent. The final memorialization of the deal’s terms (“Financing 

Agreement”) required Mountaintop to guarantee the loan. 

8. On December 1, 2010, the parties finalized the Financing Agreement between Mountaintop, 

T-1 LLC and MFNB. The Financing Agreement included a security provision pledging shares 

in T-1, future power plant building and related assets (e.g. the land, permits, revenue streams, 

etc.) to guarantee the Loan. Construction of T-1 began on December 15, 2010 and the plant 

was fully operational by September 25, 2014. 

9. The Ticadian Weekly Journal on December 19, 2010 reported that Governor of Ticadia 

proudly proclaimed that he convinced Mountaintop to bring their project to Ticadia. 

Specifically, he commented that the project was of fundamental importance to the state’s 

economy and warrantied that he would do everything he could to ensure its success. 

10. On February 3, 2013, Respondent joined the Association of Sovereign Nations for Economic 

Cooperation (“ASNEC”). Respondent entered the Treaty Concerning the Encouragement 

and Reciprocal Protection of Energy Investments in the ASNEC Region (“Investment 

Treaty”). In December 2015, Respondent signed the Seoul Agreement on Climate Change 

(“Seoul Agreement”), which was ratified on January 11, 2016. 

11. On July 6, 2016, only two years after T-1 began operations and eighteen years shy of 

Mountaintop’s break-even point, Respondent delivered a devastating blow to the coal industry 

by implementing Law 66/2016, which mandates all coal-fired power plants be phased out by 

December 31, 2028. The adoption of Law 66/2016 decimates GNB’s investment and puts 

Laoc at risk of an energy shortage. 

12. On December 5, 2016, Respondent adopted Law 72/2016, which enabled Respondent to use 

its budget to invest into renewable energy sources. Additionally, Law 72/2016 established a 

tariff system aimed at bolstering private investments into the private sector, as well as the 

creation of Laocan Renewables Company (“LRC”). LRC plans to develop the renewables 

sector and build large-scale renewable facilities across Laoc, and is entirely funded by 

Respondent, nationalizing the energy industry. 

13. As a result of the implementation of Law 66/2016, the assets pledged to secure the Loan 

dropped substantially in value. This resulted in MFNB seeking additional securities from T-1 

LLC and Mountaintop under the Financing Agreement. Suffering from insufficient funds, T-

1 LLC and Mountaintop argued that its guarantee obligations did not extend to wildly 

unpredictable legislative changes by Respondent. 
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14. After failed negotiations, MFNB took Mountaintop to ICC arbitration to enforce the 

guarantee option in the Financing Agreement but lost in 2018.  

15. Facing mounting financial hardship stemming from a lack of liquidity due to Mountaintop’s 

failure to perform its obligations under the Financing Agreement.  MFNB initiated the first 

steps of filing an investment arbitration against Respondent under the Investment Treaty. 

Soon thereafter, however, MFNB was forced to sell its rights to its valid claims to avoid 

insolvency. 

16. On July 1, 2017, MFNB and Claimant finalized an Assignment Agreement which granted 

GNB the rights to the Financing Agreement with T-1 LLC, all claims against Mountaintop 

and the rights to claim compensation from Respondent under the Investment Treaty for USD 

150,000,000. 

17. On October 7, 2018, Claimant submitted its claims against Respondent under Article X, 

Section 3 of the Investment Treaty.  
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ARGUMENTS 

I. JURISDICTION 

18. Claimant submitted this dispute pursuant to Article X of the Investment Treaty. The disputes 

arise from Respondent’s enactment of Law 66/2016. 1  Pursuant to Article X, Respondent 

gave their “unconditional consent to the submission of a dispute related to an investment to 

international arbitration” proceedings administered by KCAP International in accordance with 

the UNCITRAL Arbitration Rules.2   

19. MFNB’s Financing Agreement with T-1 LLC constitutes an investment under Article I, 

Section 1 of the Investment Treaty.3  Further, Respondent does not dispute the validity of 

MFNB’s assignment of investment rights to Claimant through the Assignment Agreement.4 

20. Claimant satisfies all requirements for jurisdiction and has standing to bring the arbitral 

proceedings under the Investment Treaty against Respondent.5 

21. Claimant is a qualified Investor of a Contracting Party and has jurisdiction ratione personae under 

Article 1(4) of the Investment Treaty.6 The ratione personae requirement for jurisdiction focuses 

on whether Claimant qualifies as a protected investor under the Investment Treaty.7 Claimant 

is a company organized under the laws of the Republic of Mercuria, also a Contracting Party 

to the Investment Treaty.8  Thus, Claimant has standing to bring forth this dispute.  

22. Claimant submits that the Tribunal should reject Respondent’s objection to jurisdiction and 

instead find that Claimant has standing for the following reasons. First, in the absence of an 

express prohibition on assignment, MFNB’s claims and rights associated with its investment 

were assignable under general principles of law, and such assignment is consistent with the 

object and purpose of the Investment Treaty [A]. Second, the Investment Treaty provides an 

inclusive definition of investment when interpreted in accordance with the VCLT to include 

distressed debt investments [B]. Claimant has purchased MFNB’s investment related rights 

 

 
1 Art. X, Investment Treaty, 2012    
2 Art. 10, Section 3, Investment Treaty, 2012.   
3 Art. 1, Section 1, Investment Treaty, 2012.  
4 Procedural Order 3, ¶ 2; Exhibit C-12, ¶ 3. 
5 Art. 10, Investment Treaty, 2012.    
6 Art 1, Section 4, Investment Treaty, 2012.  
7 Baumgartner, 2.  
8 Art. 1, Section 4(b), Investment Treaty, 2012.  
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and entered into the Assignment Agreement in good faith and its pursuit of claims is not an 

abuse of rights [C].  

A. CLAIMANT ASSUMED MFNB’S STATUS AS A PROTECTED INVESTOR VIA THE ASSIGNMENT 

AGREEMENT.  

23. The assignability of investment related claims is compatible with general principles of law the 

object and purpose of IIAs is to encourage cross-border foreign investments unless there is 

an express prohibition on the assignability of rights and claims.9  

24. The Investment Treaty is specifically designed to promote ASNEC economic prosperity and 

does not prohibit the assignability of rights and claims.10  

25. Respondent does not dispute that MFNB’s Financing Agreement with T-1 LLC constitutes 

an investment and that MFNB is a qualified investor under the Investment Treaty.11   

26. Further, as a Contracting Party, Respondent unconditionally consented to arbitrate investment 

related disputes and made a “public offer of arbitration” that any protected investor under the 

Investment Treaty may accept without additional consent from Respondent.12 

27. Therefore, the Assignment Agreement subrogates all rights and claims to Claimant [1], general 

principles of law govern absent an express prohibition on assignment [2], assignment is 

compatible with the Investment Treaty according to the VCLT [3], treaty claims are not 

necessarily intuitu personae [4], and Claimant did not receive title superior to MFNB [5]. 

1. The Assignment Agreement Subrogates All Rights and Claims to Claimant. 

28. The Financing Agreement allowed MFNB to transfer its rights and claims to any third party 

at any time.13  

29. On July 1, 2017, at a loss of USD 450,000,000, MFNB explicitly transferred all rights and 

claims described in the Financing Agreement to Claimant. Thus, Claimant is the owner of all 

claims and rights arising from the USD 600,000,000 loan to T-1 LLC. 

2. General Principles of Law Govern Absent An Express Prohibition. 

 

 
9 Goh, 36. 
10 Preamble, Investment Treaty, 2012.  
11 Respondent’s Response, ¶ 5 
12 Art. 10, Section 3, Investment Treaty, 2012; Schill, 16; Cremades, 149; Bjorklund, 183. 
13 Exhibit C-4, ¶¶ 2,7.  
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30. Article 38(1) of the ICJ Statute14 provides that general principles of law shall apply to disputes 

in the absence of applicable rules derived from international conventions and custom. 15 

31. In Daimler, the tribunal highlighted the large and thriving global market for distressed debt to 

illustrate that most jurisdictions allow for legal claims to be sold along with or reserved 

separately from the underlying assets from which they are derived in order to facilitate and 

expediate the productive re-employment of the assets in other ventures.16 

32. Further, the Daimler tribunal emphasized the Sapphire tribunal’s decision that international 

courts must fundamentally respect contractual undertakings.17  Accordingly, this Tribunal 

should respect the Assignment Agreement executed between Claimant and MFNB.  

3. Assignment Of Claims Is Compatible With The Investment Treaty Per The VCLT. 

33. Pursuant to VCLT Article 31(1), the assignment of claims is compatible with the object and 

purpose of the Investment Treaty to promote cross-border investments between ASNEC 

Member States.18 Claimant offers that this is especially true where the liquidation of claims can 

free assets for investment and lower the costs of capital.19     

34. The Daimler tribunal determined that claims are separable and accorded standing to qualified 

investors under relevant treaties that suffer damages resulting from governmental measures at 

the time those measures were taken. 20  

35. In the present case, Claimant has acquired both the underlying investment as well as its claims 

and therefore steps into the shoes of MFNB with regards to the loan to the T-1 LLC 

investment.  

36. Further, Claimant submits that contrary to the claimant’s position in African Holding where the 

treaty claim concerned investments made prior to the treaty coming into force, there is no 

ratione temporis issue here that would bar jurisdiction, because Claimant’s predecessor benefited 

from Investment Treaty protection at the time of Respondent’s breach of international 

 

 
14 Art. 38(1), ICJ Statute. 
15 Art. 31(3)(c), VCLT; Schill, 26-27. 
16 Schill, 26-27; Goh, 26; Busch, 84ff; Daimler, ¶ 144. 
17 Daimler, ¶ 146; Sapphire, 176-181. 
18 Art. 31(1), VCLT; Preamble, Investment Treaty (2012).  
19 Goh, 36.  
20 Daimler, ¶ 145.  
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obligations.21  A ratione temporis issue arises only where temporal constraints limit treaty 

protection for a claim.22  

4. Treaty Claims Are Not Necessarily Intuitu Personae.  

37. Pursuant to Article 31 of the VCLT, the Investment Treaty does not prohibit assignment of 

claims to third parties lacking privity to an initial investment.23 A claim is only intuitu personae 

where parties have entered into an agreement to arbitrate in consideration of one another’s 

specific identities.24 

38. The identity of MFNB, and any unique characteristics it possessed at the time of the 

transaction, was relevant only at the time the investment was made, and Investment Treaty 

protection conferred.25 Claimant is a qualified investor of a Contracting Party under Article I, 

Section 4(b) of the Investment Treaty and the ratione personae condition is met given Claimant 

is organized under Mercurian laws and has lawfully acquired its claims.26 

39. Additionally, Respondent only limits the scope of its consent to arbitrate Investment Treaty 

claims to those parties qualified as investors under the Investment Treaty and otherwise has 

made an open offer to arbitrate.27  Further requirements for consent may not be read into the 

Investment Treaty per Article 31(1) of the VCLT.28  

5. Claimant Did Not Receive Title Superior to MFNB.  

40. Claimant holds the same nationality as MFNB and has not acquired from MFNB any right to 

assert an Investment Treaty claim that MFNB could not have asserted itself.29  

41. In Mihaly, the tribunal found a Canadian company’s attempt to assert assigned claims 

inoperative, because it sought to assign a right that the Canadian company did not possess.30 

The American assignee was unable to arbitrate before ICSID, because the Canadian assignor 

possessed no right to arbitrate before ICSID.31 Likewise, the tribunal in ST-AD applied the 

 

 
21 African Holding ¶¶ 118-119; Goh, 34; Art. XII., Investment Treaty, 2012.  
22 Daimler, n. 361. 
23 Art. 31(1), VCLT; Investment Treaty, 2012.  
24 Gaillard, 432.  
25 Goh, 36. 
26 ST-AD, ¶266; Art. 4(b), Investment Treaty, 2012. 
27 Art. I, Investment Treaty, 2012.  
28Art. 31(1), VCLT. 
29 Exhibit C-12. 
30 Mihaly, ¶¶ 22-24. 
31 Mihaly, ¶¶ 22-24. 
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general principle of nemo dat quod non habet – i.e. one cannot transfer better title than he himself 

has – to reach the conclusion that a German company could not acquire a right to enter into 

international arbitration with Bulgaria from a Bulgarian national who did not possess that right 

in the first place.32  

42. Claimant submits that the tribunal decisions in Mihaly and ST-AD do not suggest a broad 

prohibition on the assignment of treaty claims; instead, these tribunals highlighted that 

assignments are necessarily restricted to those rights and claims one has at the time of 

assignment.33  

B. THE INVESTMENT TREATY DOES NOT EXCLUDE DISTRESSED DEBT FROM ITS 

DEFINITION OF INVESTMENT. 

43. The Contracting Parties provided an inclusive meaning of the term “Investment” such that 

every kind of asset owned or controlled by Investors of a Contracting Party, either directly or 

indirectly, is considered an investment and reading in additional restrictions not contained 

within the four corners of the Investment Treaty would be inapposite given the general rule 

of treaty interpretation of the VCLT.34  

44. Claimant submits that it has purchased the right to control MFNB’s investment of USD 

600,000,000. Therefore, Claimant submits that the ordinary meaning given to the terms of 

Article 1 of the Investment supports a broad interpretation of investment to include distressed 

debt [1], Claimant has control over the distressed debt investment [2], and ASNEC 

deliberately excluded the Salini test from the Treaty’s definition of investment [3].35  

1. The Ordinary Meaning of “Investment” in Article I Supports the Inclusion of Distressed 

Debt.  

45. Broad interpretation of the Investment Treaty’s definition of “Investment” is in line with the 

tribunal’s holding in Fedax NV, where the promissory note in question was deemed to have a 

legal standing of its own separate and independent from the underlying transaction.36 Indeed, 

the Fedax NV tribunal noted that only very exceptionally have treaties strictly related 

investments to the listing of given assets such as long-term interests in equity, or prohibited 

 

 
32 ST-AD, ¶¶ 410-411. 
33 Mihaly, ¶¶ 22-24; ¶¶ 410-411. 
34 Art. I(1), Investment Treaty (2012); Art. 31(1) VCLT. 
35Art. I(1), Investment Treaty (2012). 
36 Fedax, ¶ 29. 
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claims to money arising solely from commercial contracts — in fact, the broad definition 

provided in the Investment Treaty is not exceptional at all.37  

46. Further, per Article 1(1) of the Investment Treaty, the nature of the change in form of MFNB’s 

debt investment to distressed debt does not affect its character as an investment.38 Indeed, 

Claimant submits that its purchase of Claimant’s distressed debt qualifies it as an Investor of 

a Contracting Party, and that its purchase does not alter the underlying rights, temporality, and 

specific character attached to MFNB’s original investment – the loan of USD 600,000,000 to 

T-1 LLC.  

2. Claimant Has Control Over the Distressed Debt Investment.  

47. According to the Assignment Agreement, Claimant has control over the investment and actual 

title to the right to pursue claims for money under the Investment Treaty.39  

48. Where in Standard Chartered claimant lacked the status of an investor because the record 

showed no evidence of contribution to, or control over loans acquired by claimant, here 

Claimant has contributed in the amount of USD 150,000,000, relieving MFNB of its distressed 

debt burden, thereby taking complete control over the loan.40  

3. ASNEC Excluded the Salini Test from the Investment Treaty’s Definition of 

Investment.  

49. The Salini tribunal created a four-prong test to define the term investment. 41 This decision 

was rendered in 2001 and the Investment Treaty was entered into in 2012 and if the parties.42 

50. The Contracting Parties to the Investment Treaty explicitly agreed in Article X of the 

Investment Treaty to settle investment related disputes before an arbitral tribunal established 

in accordance with the UNCITRAL Arbitration Rules.43 Claimant submits that if the parties 

had desired to employ the Salini test developed eleven years prior, they would have done so 

explicitly in Article I(1) of the Investment Treaty.   

 

 
37 Fedax, ¶¶ 34-35.  
38 Art.1(1), Investment Treaty, 2012.  
39 Exhibit C-12. 
40 Standard Chartered, ¶ 200.  
41 Salini ¶ 52 
42 Salini ¶ 52; Investment Treaty, 2012. 
43 Art. X(2), Investment Treaty, 2012.  
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51. Further, employment of the Salini test for interpretation of the Investment Treaty would be 

inconsistent with the general rule of treaty interpretation of the VCLT.44 Per Article 31(1) of 

the VCLT, when the Salini test is read into the definition of investment it confers a special 

meaning upon the term investment outside of the ordinary meaning of the term as defined in 

the Investment Treaty.45  

52. Alternatively, Claimant’s investment fits into the meaning of investment as distilled by the 

UNCITRAL tribunal in Romak46 The tribunal defined investment by assessing the Salini test’s 

influence on the ordinary meaning of the term investment.47 Claimant submits that in contrast 

to the sale of goods contract scrutinized by the Romak tribunal, Claimant’s distressed debt 

investment falls within the Romak tribunal’s interpretation of the inherent or ordinary meaning 

of investment, because Claimant has made a contribution that: 1) extends over a certain period 

of time, and 2) involves some risk.48 As such, reading distressed debt into the Investment 

Treaty’s definition of investment does not confer an extraordinary and counterintuitive 

meaning upon the definition of investment.49   

C. CLAIMANT DID NOT ABUSE ITS RIGHTS TO ACCESS ARBITRATION. 

53. Claimant submits that by participating in the market for distressed debt, Claimant made a bona 

fide investment by contributing USD 250,000,000 and assuming all risk for an extended period 

of time and in so doing has enabled MFNB to increase its liquidity, thereby freeing up capital 

for further intra-ASNEC investments in accordance with the object and purpose of the 

Investment Treaty.  

54. Further, Claimant submits that it did not engage in an abuse of the right to access UNCITRAL 

arbitration as its investment was not made with the sole purpose of commencing arbitration 

proceedings under the Investment Treaty and it did not create a shell company for the purpose 

of accessing international arbitration.50  

55. Therefore, Claimant submits that they made a bona fide investment [1] and submits this dispute 

in good faith and is not an abuse of rights [2]. 

 

 
44 Art. 31, VCLT.  
45Art. 31(1), VCLT. 
46Romak ¶¶ 195-208 
47Romak ¶¶ 195-208. 
48Romak,¶¶ 97-98, 207.  
49Romak, ¶ 205 
50 Topcan, 632-633.  
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1. Claimant Has Made a Bona Fide Investment. 

56. The Phoenix Action tribunal developed a set of factors to determine whether an investment 

was bona fide or was in fact non-bona fide and thus an abusive practice.51 The Phoenix Action 

tribunal considered the timing of the investment, the timing of the claim, the substance of the 

transaction, and the true nature of the operation.52  

57. Even if this Tribunal applies these factors to evaluate whether an investment is bona fide, the 

timing of a distressed debt investment often coincides with potential legal issues, given that 

the market for distressed debt investments arises from investors’ desire to seek liquidity in lieu 

of potentially lengthy and costly legal contests.53 as such, this Tribunal should instead prioritize 

the substance of distressed debt transactions, and the true nature of distressed debt 

operations.54    

58. Unlike the Phoenix Action case, where the tribunal denied jurisdiction to an Israeli company, 

the goal of Claimant’s investment is not to transform a pre-existing domestic dispute into an 

international dispute subject to arbitration, but rather Claimant has engaged in legitimate 

international economic activity which qualifies as an investment under the Investment 

Treaty.55  

59. Therefore, Claimant has made a bona fide investment. 

2. Claimant Submits This Dispute in Good Faith and Is Not An Abuse of  Rights  

60. Per the tribunal’s decision in Philip Morris, restructuring an investment to obtain benefits under 

a treaty is not per se illegitimate.56 However, a corporate restructuring for the purpose of 

engaging in a foreseeable dispute is illegitimate.57  

61. Claimant is a company incorporated in the Republic of Mercuria and has not created a shell 

company for the purpose of accessing international arbitration.58  

62. Therefore, Claimant submits that the foreseeability of a dispute should not bear on this 

Tribunal’s consideration as to good faith.  

 

 
51Phoenix, ¶ 113. 
52Phoenix, ¶¶ 135-142; Topcan, 637.   
53Phoenix, ¶¶ 135-142; Topcan, 637; Goh, 26 
54Ibid. 
55 Phoenix, ¶ 142. 
56 Phillip Morris, ¶ 540. 
57 Ibid. 
58 Topcan, 645. 
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II. ARBITRATOR CHALLENGE 

63. Each party has the right to appoint an arbitrator under UNCITRAL Rules.59 Upon 

appointment, a prospective arbitrator shall disclose any circumstances that gives rise to 

justifiable doubts as to their impartiality or independence.60 A party may challenge the 

arbitrator’s appointment if circumstances exist that give rise to justifiable doubts if they come 

to light after the arbitrator’s appointment.61 

64. The UNCITRAL Rules and other international arbitration rules provide that the challenger 

must present adequate real evidence raising justifiable doubts that the arbitrator lacks either 

independence or impartiality.62 Furthermore, a tribunal shall only consider such evidence if the 

challenger has challenged the arbitrator within fifteen days of the arbitrator’s appointment or 

within fifteen days of becoming aware of such circumstances that give rise to justifiable 

doubts.63 

65. On June 16, 2019, Respondent submitted its challenge of Mr. Mason, seeking to prohibit 

Claimant’s legitimate appointment of Mr. Mason.64 Respondent requests that the Tribunal 

sustain Respondent’s challenge of Mr. Mason over his past comments and arbitral history that 

give rise to justifiable doubts regarding his independence and impartiality.65  

66. Therefore, Claimant submits that Respondent failed to bring its challenge against Mr. Mason 

within the fifteen-day period required by UNCITRAL Rule, Art. 13 and accordingly its nearly 

three-month late challenge should be dismissed as a blatant attempt to cause undue delay 

should be dismissed [A].66 Alternatively, if not time-barred, Claimant requests that the 

Tribunal apply the reasonable apprehension test to find that Respondent’s challenge is based 

on subjective opinion rather than objective evidence [B].67  

A. RESPONDENT’S CHALLENGE  IS TIME BARRED. 

 

 
59 UNCITRAL Rules, Art. 9(1).  
60 UNCITRAL Rules, Art. 11. 
61 UNCITRAL Rules, Art. 12. 
62 UNCITRAL Rules, Art. 12(1); SCC Arbitration Rules, Art. 14(2); ICC Arbitration Rules, Art. 11(1); Blue Bank ¶ 60; 
Caratube ¶ 35; Suez, ¶¶ 39-40; Rubins, 159. 
63 UNCITRAL Rules, Art. 13. 
64 Challenge, 43-45; UNCITRAL Rules, Art. 9.  
65 Ibid., p. 44-45. 
66 Baker, 125; UNCITRAL Rules, Art. 13. 
67 Lufuno ¶¶179-185; Jacob Securities, ¶35; South African Rugby Football; Suez, ¶ 40; Universal Compression, ¶29. 
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67. In order to challenge an appointed arbitrator, the challenger must send its notice of challenge 

within fifteen days after the arbitrator’s appointment or  has been appointed to the tribunal or 

within fifteen days of becoming aware of circumstances that give rise to the arbitrator’s 

impartiality or independence.68 These strict time limitations are imposed to prevent a party 

from “saving” their challenge to cause disruption, delay, and increase opposing party 

expenses.69  

68. In the present case, Respondent’s challenge comes one hundred and thirty-six days after Mr. 

Mason’s appointment to the Tribunal.70 Thus, Respondent lost the right to challenge Mr. 

Mason automatically when it failed to make a challenge within the fifteen-day time period.71 

69. Therefore, Claimant submits that the Tribunal should dismiss Respondent’s challenge because 

it is an attempt to delay the proceedings since Mr. Mason already declared his impartiality and 

independence on February 15, 2019.72 Further, Respondent should have discovered Mr. 

Mason’s comments on the Arbitration Station podcast [1], as well as his conduct related to 

the analogous Hewer case [2].  

1. Respondent Should Have Discovered Mr. Mason’s Podcast Comments Within The 

Fifteen-Day Period Had They Performed Due Diligence. 

70. A party must submit a challenge within fifteen days of receiving notice that an arbitrator has 

been appointed.73 Further, the challenging party has the burden of proof to show that it learned 

of the circumstance following the fifteen-day time period, through objective evidence and has 

not saved its challenge.74  

71. Amoco, a case governed by the UNCITRAL Rules, dealt with the challenging party’s duty to 

investigate.75 The Tribunal indicated that the challenger bore the burden of proof and had a 

duty to investigate the appointed arbitrator.76  Additionally, the UNCITRAL Rules prohibit 

 

 
68 UNCITRAL Rules, Art. 13(1). 
69 Baker, 125.  
70 Notice, 4. 
71 Baker, 126. 
72 Exhibit R-7 
73 UNCITRAL Rules, Art. 13(1). 
74 UNCITRAL Arbitration Rule, Art. 27(1); Baker, 125; Caron, 243-245; Paulsson, 22, n. 8. 
75 Amoco ¶5 ; Caron, 184-186. 
76 UNCITRAL Arbitration Rule, Art. 27(1); Baker, 125; Caron, 243-245; Paulsson, p. 22, n. 8; Caron 184, 216 
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parties from saving a challenge until they physically obtain information that may be utilized 

beyond the fifteen-day period.77  

72. In the present case, Mr. Mason made public comments on a prominent arbitration podcast, 

The Arbitration Station on May 9, 2018.78 Respondent should have discovered Mr. Mason’s 

Podcast comments within fifteen days of receiving Mr. Mason’s appointment had they 

performed proper due diligence. 

73. Therefore, Claimant submits that Respondent should have discovered these comments had 

they performed proper due diligence. According to Article 27(1), Respondent failed to 

produce any physical evidence within fifteen-days of Mr. Mason’s appointment and had 

Respondent conducted proper due diligence they would have discovered these comments.  

2. Respondent Should Have Discovered Mr. Mason’s Involvement With Hewer. 

74. Hewer was brought in response to a state’s adoption of the Investment Treaty and involves an 

investment in a lignite-fired power plant.79 The respondent-state’s adoption of the Investment 

Treaty led to the claimant-investor suing the state for a violation of the fair and equitable 

treatment standard.80  

75. Respondent’s challenge submitted on June 16, 2019 relies on an article from June 2, 2019 

titled, “BREAKING: First tribunal rules on ASNEC climate change measures.”81  Though 

Respondent’s challenge is within fifteen days of the article’s publication, Respondent should 

have been aware of Mr. Mason’s involvement in Hewer far sooner, thus this is a clear attempt 

by Respondent to restart the clock and supplant the initial fifteen-day requirement.82 

76. If Respondent endeavored to discharge its duty to investigate within fifteen days of receiving 

notice of Mr. Mason’s appointment, then Respondent would have discovered that Mr. Mason 

was serving as an arbitrator in Hewer. Further, given the factual similarities of the Hewer case, 

Respondent should have been aware of Mr. Mason’s appointment in Hewer—as early as March 

2018— prior to discovering the article published on June 2, 2019.83  

 

 
77UNCITRAL Arbitration Rule, Art. 27(1); Baker, p. 125. 
78 Exhibit R-8, p. 48-49. 
79 Exhibit R-9, p. 50; Treaty, p. 62-65. 
80 Exhibit R-9, p. 50. 
81 Challenge, p. 44-46; Exhibit R-9, p. 50. 
82 UNCITRAL Rules, Art. 13(1).  
83 Exhibit R-9, p. 50; PO No. 4, p. 75 
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B. ALTERNATIVELY,  THIS TRIBUNAL SHOULD EMPLOY THE REASONABLE APPREHENSION 

TEST. 

77. The reasonable apprehension of bias test is an objective two-prong test, employed to 

determine whether an arbitrator can render a fair and impartial judgment based on surrounding 

circumstances.84 First, the tribunal assesses the challenged arbitrator’s conduct from the 

perspective of a reasonable person.85 Second, the tribunal applies the reasonable apprehension 

(suspicion) threshold.86 Thus, if a reasonable person could reach the conclusion that an 

arbitrator cannot make fair determinations, then the arbitrator must be dismissed.87  

78. The UNCITRAL Rules do not strictly define the degree of independence or impartiality that 

an arbitrator must maintain.88 However, it is firmly established that to justify the removal of 

an arbitrator, the challenger’s doubts must be justified under a reasonable person standard.89  

79. Further, where the UNCITRAL Rules offer limited guidance, the IBA Conflict of Interest 

Guidelines—a lex mercatoria set of persuasive general principles—may be implemented.90 The 

IBA Conflict of Interest Guidelines employ the reasonable apprehension test and are regularly used 

by tribunals operating under the UNCITRAL Rules to evaluate challenges to arbitrators.91   

80. If the unchallenged members of this Tribunal reach the conclusion that Mr. Mason’s challenge 

is timely, then this Tribunal must determine whether the evidence proffered by Respondent 

gives rise to justifiable doubts regarding Mr. Mason’s independence or impartiality.92 Under 

this scenario, this Tribunal should apply the reasonable apprehension of bias test to objectively 

determine whether Mr. Mason’s participation in Hewer and his podcast comments give rise to 

justifiable doubts.93 This test has been widely employed by tribunals applying the UNCITRAL 

Rules as well as tribunals operating under other arbitration rules.94   

 

 
84 Lufuno, ¶¶179-185; Jacob Securities, ¶35; South African Rugby Football, ¶32; Van Rooyen, ¶33; Luttrell, 31, 40. 
85 Luttrell, p. 31, 40. 
86 Ibid.  
87 Ibid.  
88 UNCITRAL Rules, Art. 12(2).  
89 National Grid, ¶ 90; Caron, 208-212. 
90 IBA(2)(b). 
91 Levine, p. 420. 
92 Lufuno, ¶185  
93 Lufuno, ¶¶179-185; Jacob Securities, ¶35; South African Rugby Football, ¶ 31-32. 
94 UNCITRAL Arbitration Rule, Art. 12; Eureko, p. 4-5; Locabail, ¶ 74; Sussex Justices, 484-486; Luttrell, 31,40. 
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81. A challenger has the burden of proof to demonstrate that an arbitrator is unfit to serve.95   

Objective evidence is required to demonstrate that an arbitrator is biased— subjective belief 

does not suffice.96 There are abundant examples of tribunals in analogous cases making 

determinations of bias based on objective evidence.97 

82. Accordingly, when applying the reasonable apprehension of bias test Claimant submits that 

this Tribunal should find that neither Mr. Mason’s arbitration station comments nor his 

conduct related to the Hewer case would lead a reasonable person to have justifiable doubts as 

to Mr. Mason’s ability to make an impartial or independent decision in this case (1). Further, 

when viewed through the lens of the IBA Conflict of Interest Guidelines Mr. Mason’s conduct 

does not give rise to justifiable doubts (2).  

1. Neither Mr. Mason’s Arbitration Station Comments Nor His Conduct Related to Hewer 

Give Rise to Justifiable Doubts. 

83. Mr. Mason’s comments on the Arbitration Station were non-substantive, generalized 

comments that in no way suggest that Mr. Mason either denies climate change, has a vendetta 

against state police powers, or considers environmental law arguments irrelevant.98  

84. Further, Respondent is correct that there are similarities between Hewer and the instant case—

both arise under the Investment Treaty, involve ASNEC’s climate change measures with 

respect to the coal industry, and are administered by KCAB International.99 However, on their 

own these similarities do not bar Mr. Mason’s involvement in the instant case; instead, Mr. 

Mason’s experience and history of making impartial and independent decisions make him all 

the more suited to adjudicate in the instant case.  

85. Contrary to Respondent’s contentions, Mr. Mason’s Tweet sharing “BREAKING: First tribunal 

rules on ASNEC climate change measures,” cannot be reasonably interpreted to suggest that Mr. 

Mason’s work in Hewer will sway his findings in subsequent factually similar cases.100 Mr. 

 

 
95 Tidewater, ¶68. 
96 Suez, ¶ 40; Universal Compression, ¶29 
97 OPIC Karimum Corp., ¶45; Jacob Securities, ¶35; National Grid, ¶¶179-185; South African Rugby Football; Suez, p. 
16-18. 
98 Challenge, p.44 ¶6 
99 Exhibit C-7, 16-17; Treaty, p.65;  
100 Exhibit R-9, p. 50; Exhibit R-10, p. 51. 



 

17 
 

Mason merely shared his pride in his job and his tweet was a private comment to his Twitter 

followers, rather than a public pronouncement of bias.101  

2. Mr. Mason’s Conduct Does Not Give Rise to Justifiable Doubts Under the IBA Conflict 

of Interest Guidelines.  

86. Claimant maintains that the Tribunal should look to the three categories— the Red, Orange, 

and Green Lists— contained within the IBA Conflict of Interest Guidelines to inform its decision 

as to whether Mr. Mason’s conduct constitutes justifiable doubts as to independence and 

impartiality.102  

87. First, Mr. Mason’s conduct does not fall under the Red List’s categorization of non-waivable 

conflicts.103 In contrast to the types of conduct detailed in the Red List, Mr. Mason has no 

personal or financial relationship with either party, he is not in a position of power over either 

entity, and he has no personal interest in the outcome of the arbitration.104   

88. Instead, Mr. Mason’s conduct falls firmly within the bounds of the Green List, which 

enumerates situations that do not give rise to justifiable doubts.105 Mr. Mason’s comments on 

the Arbitration Station and his conduct related to the Hewer case are closest in nature to 

“previously expressed legal opinions,” which are deemed acceptable under the Green List.106 

The situations enumerated in the Green List are consistent with rulings by UNCITRAL 

tribunals under which a reasonable apprehension of bias test was applied.107  
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III. ATTRIBUTION 

89. Article 120 of the Founding Charter provides that attribution of conduct between Member 

States and ASNEC will be governed by ARIO’s Article 6 and 7, mutatis mutandis.108  

90. Mutatis mutandis, or the necessary changes, relates to revising the language in Articles 6 and 7 

to reflect the relationship of a State’s organ being placed the disposal of an IO. In this case, 

Respondent placed its parliament at the disposal of ASNEC to adopt the Coal Directive via 

Law 66/2016.109 

91. Therefore, Claimant submits Law 66/2016 is attributable to Respondent [A], or that Law 

66/2016 is dually attributable to Respondent and ASNEC [B]. Alternatively, Claimant 

submits that Respondent voluntarily adopted Law 66/2016 as its own when they enacted Law 

72/2016 to nationalize, and perpetuate the effects of, Law 66/2016 [C]. 

A. Enactment of Law 66/2016 is Attributable Respondent. 

92. Under ARIO, attribution of internationally wrongful acts requires the attribution of a course 

of conduct to a State or IO and a breach of an international obligation by that State or IO.110  

93. Claimant submits that Respondent enacted Law 66/2016 [1] in breach of its international 

obligation to preserve Claimant’s cross-border investment.[2].  

1. Respondent Enacted Law 66/2016. 

94. The first requirement to determine the attribution of a specific course of conduct is 

determining if the conduct in question is attributable to the entity.111  

95. Respondent’s parliamentary enactment of Law 66/2016 on 17 February 2016 phased out the 

coal industry in Respondent territory and decimated the T1 investment.112 Respondent does 

not deny that it converted Claimant’s investment into a distressed asset when its operational 

life span was ended twenty-six years early.113  
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96. It follows that the enactment of Law 66/2016 is attributable to Respondent because 

Respondent’s parliament was not fully seconded to ASNEC [i] and Respondent maintained 

effective control over the enactment and enforcement of Law 66/2016 [ii]. 

i. Under Article 6, Respondent’s parliament was not fully seconded to ASNEC. 

97. Article 6 applies in situations where a State organ is placed at the disposal of an IO and 

becomes fully seconded to the IO.114 When the State organ is fully seconded to the IO, it is 

considered a de facto organ of that IO.115 The rules of the organization also apply to determine 

the functions of the IO’s organs.116 It is Respondent’s position that informally, it is essentially 

at ASNEC’s disposal.117 International case law, however, invalidates Respondent’s claim. 

98. In its comments to the ILC during the drafting of ARIO, the EC took the view that when 

member states implement binding measures on behalf of the EU, member states organs act 

as de facto organs of the EU.118 Thus, the conduct of member states’ organs are attributable 

to the EU.119  However, Franco Messineo emphasizes that the Biotech panel took this view 

under consideration and made the distinction that the acceptance of responsibility was 

important.120 In this case the complaining parties directed their complaints against the EC and 

not individual member states.121 Further, the EC did not contest that the member states 

measures were attributable to it and can be considered EC measures.122 

99. The Bosphorus court concluded that a contracting party is responsible for all  “for all acts and 

omissions of its organs regardless of whether the act or omission in question was a 

consequence of domestic law or of the necessity to comply with international legal 

obligations.”123 Further, the court in Kadi, determined that a contested binding resolution from 

an IO to a state cannot be directly attributable to an IO as an action of its organs created under 

the IO’s rules of organization.124  

 

 
114 ARIO Commentaries, Art. 1, par. 1 
115ibid. 
116 ARIO Art. 4 
117 R. at 639-45 
118 Messineo pg.16; A/CN.4/610 (2009), 12. 
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120 Messineo pg. 17; Panel Report 
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123 Bosphorus ¶ 153.; Messineo pg. 17-18; Gaja. 80. 
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100. Special Rapporteur Giorgio Gaja noted that the Bosphorus and Kadi decisions 

determined that the implementation of binding acts that leave no discretion for member states 

do not support the notion that a state implementing an act of an IO should be attributed to 

that IO.125  

101. With regard to whether a State organ becomes an IO’s de facto organ when it 

implements measures on the IO’s instructions,  Messineo opined that each act of 

implementation becomes a situation in which the member states organs are de jure, and not 

de facto, organs of the IO, but remain at the same time organs of their members states.126 

Messineo also suggests that the rules for transferred organs do not apply in this context. 127 A 

state organ’s implementation of its IO obligations does not result in the state being viewed as 

a ‘transferred organ’ to the IO, releasing it of liability.128 It is especially relevant that in the 

present case the state drafted its own law to eradicate coal power, independent of the ASNEC 

directive.129  

102. Article 115, clause 3, of the Founding Charter provides that only the results to be 

achieved by a directive is binding, but Member States have full discretion to determine the 

form and methods.130 Additionally, Article 120 of the Founding Charter explicitly 

acknowledges that it will rely on the organs of its Member States to enforce or implement its 

legal acts and does not organize any of its Member State’s States as organs of the ASNEC.131  

103. In the present case, Claimant specifically brings this dispute against Respondent and 

not ASNEC for several reasons. First, Respondent consented to the adopt ASNEC measures 

in exchange for economic gain at Respondent’s expense.132 Second, ASNEC does not share 

the same history with T1 that Respondent does. Respondent actively solicited and induced 

investors to undertake this massive investment by providing assurances it does not deny it 

reneged on.133 Third, unlike the EC, ASNEC has not agreed to be attributable for the 
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enactment of Law 66/2016 in the event of a challenge by affected third parties.134 Finally, 

unlike an international regulation that exceeds a state’s reach, Respondent had full discretion 

in creating the contents of Law 66/2016. Thus, it would be improper to impute Respondent’s 

actions to ASNEC.  

104. Aligning with Messeino’s opinion, Respondent did not transfer its parliament to 

ASNEC when it adopted its directives and, thus, Respondent’s parliament was never a de facto 

organ of ASNEC. Moreover, as in Kadi, Law 66/2016 cannot be attributable to ASNEC as an 

action of its organs that was created under the rules of the organization. In fact, Article 120 of 

the Founding Charter states that ASNEC relies on Respondent’s implementation and 

enforcement of Law 66/2016 and not the converse as Respondent asserts. ASNEC effectively 

acknowledged that Respondent nor its organs are de facto organs of ASNEC. Thus, the 

Tribunal does not need to determine if Respondent fully seconded its parliament to ASNEC 

since ASNEC distinguished that it relies upon Respondent’s parliament to act on its own 

behalf and that ASNEC has no control over it.135  

105. For the foregoing reasons, Claimant requests that this Tribunal follow the Bosphorus 

and Kadi courts to determine that Respondent is responsible for its implementation of Law 

66/2016 despite its obligations to ASNEC and, thus, Law 66/2016 attributable to Respondent. 

ii. Under Article 7, Respondent maintained effective control over the enactment and 

enforcement of Law 66/2016. 

106. Although expressly provided for to determine attribution over “any legal acts,”136 

Article 7 is considered to be inadequate to determine attribution between a State and an IO 

because it was tailored for military operations, and outside of the delineated military 

application,  Article 7 is too ambiguous to use in establishing establish which entity would 

have effective control over an investment dispute like the one here.137 

107. Under Article 7, the criterion for attribution of conduct to an IO hinges upon the 

“factual control that is exercised over the specific conduct” taken by the State organ that is 

placed at the IO’s disposal.138  
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108. When a treaty places the responsibility of enforcing an IO’s provisions on a State, 

including disciplinary and enforcement matters, the State is deemed responsible.139 

Additionally, even if an entity finances, organizes and plans an entire operation, it is insufficient 

to determine that the entity had effective control over the conduct of an organ placed at their 

disposal.140 Further, an IO is not in effective control when the transferred organ seeks order 

from their home authorities before executing orders from the IO.141 

109. In the present case, ASNEC placed all of the enforcement and implementation 

responsibilities of its directives upon Member States. Additionally, ASNEC granted Member 

States the discretion to determine the “form and methods” of implementing directives into 

domestic law. 

110. Respondent maintained effective control over the enactment and enforcement of Law 

66/2016. ASNEC may have adopted and instructed Respondent to implement the measures, 

however, only Respondent could enact Law 66/2016 because ASNEC did not have the 

requisite authority. Further, Respondent maintained discretion over the form and method of 

Law 66/2016 and final approval over its enactment. 

111. Therefore, Claimant submits that the Tribunal should find that Respondent 

maintained effective control over the enactment of Law 66/2016.  

2. Respondent Breached Its International Obligation to Foreign Coal Investors When It 

Enacted Law 66/2016 

112. Under ARIO, attribution of internationally wrongful acts requires the attribution of a 

course of conduct to a State or IO and a breach of an international obligation by that State or 

IO.142  

113. Respondent’s parliamentary enactment of Law 66/2016 on February 17, 2016 phased 

out the coal industry in Respondent’s territory and decimated the T1 investment by ending its 

anticipated operational life span by 26 years 

114. Therefore, Claimant submits that Respondent breached an international obligation 

when Respondent violated Article II of the Investment Treaty.   

 

 
139 U.N. Judicial Yearbook p. 450. 
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B. Alternatively, the Enactment of Law 66/2016 is Dually Attributable to Respondent and 

ASNEC 

115. Dual attribution requires that a single course of conduct be attributable to a State or 

IO and that the State or IO violated an international obligation.143  

116. Dual attribution is allowed under ARIO and cannot be excluded because the 

attribution of specific conduct to an IO does not imply that the same conduct cannot be 

attributed to a State.144 Attribution operates individually, so a single course of conduct may be 

imputed if grounds of attribution arise for each entity.145  

117. In this scenario, Article of 4 ASR would be applied to the State to find them 

attributable for the conduct.146 Article 4 provides that conduct by the legislative organ of a 

State is considered an act of the State.147  

118. In the present case, Respondent’s parliament is the legislative organ of Respondent 

and its enactment of Law 66/2016 would be considered an act of Respondent. Respondent 

would be attributable under 

119. Therefore, Claimant submits that under Article 6 Respondent and ASNEC can be 

dually attributable for the enactment of Law 66/2016 [1], as well as under Article 7 [2]. When 

ASNEC and Respondent enacted Law 66/2016 they breached an international obligation [3]. 

1. Respondent and ASNEC Are Dually Attributable for Law 66/2016 Under Article 6. 

120. The first requirement to be dually attributable is that the State and IO must be 

attributable with a single course of conduct.148   

121. When a State’s organ implements an IO’s measures, they are simultaneously a de jure, 

or if the Tribunal decides that they are a de facto, organ of the IO and an organ of the State.149 
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The Al-Jedda tribunal confirmed that dual attribution was allowed when they determined that 

the conduct of soldiers was attributable to the U.N and troop contributing nations.150 

122. Here, ASNEC instructed Respondent to adopt the Coal Directive, and Respondent 

obeyed those instructions by choosing the form and method of achieving the Coal Directive 

and then enacted and enforced Law 66/2016. Thus, the enactment of Law 66/2016 is 

attributable to both parties. 

123. Therefore, the Tribunal should find ASNEC and Respondent are both attributed with 

the enactment of Law 66/2016. 

2. Respondent And ASNEC Are Dually Attributable for Law 66/2016 Under Article 7. 

124. The language in ARIO Commentaries suggest that attribution under Article 7 operates 

as an alternative, meaning conduct is attributable either to the State or the IO. However, there 

is an emerging view that there can be simultaneous exercise of effective control over the same 

conduct.151 Palchetti noted that dual attribution may be found under Article 7 where the 

conduct was “the result of instructions given by mutual agreement of the IO and State.”152  

125. Gaja proposed that the exclusiveness of the control does not matter, but the extent of 

effective control does, because this would allow for dual attribution.153 He also noted that 

Article 7 is inadequate to determine attribution between States and IO, but noted that if Article 

7 is applied to determine attribution between a State and IO, it will lead to the conduct being 

attributed to both the lending State and the receiving IO.154  

126. Further, in Nuhanovic and Mustafic, Dutch courts determined that the conduct of troops 

put at the disposal of an IP could be attributed to the IO and the State.155 

127. Here, if Law 66/2016 is attributable to ASNEC under Article 7, then Respondent 

should be dually attributable. Respondent maintained complete discretion over the contents 

of Law 66/2016 and remained responsible for its implementation and enforcement. Arguably, 

Respondent maintained more effective control over Law 66/2016 than ASNEC.  
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128. Claimant requests that the Tribunal should adopt this emerging view that under Article 

7, both the State and IO can be dually attributable for a single course of conduct if both entities 

maintain effective control of the conduct in question. 

129. Therefore, the Tribunal should find ASNEC and Respondent are both attributed with 

the enactment of Law 66/2016. 

3. ASNEC and Respondent Breached an International Obligation By Enacting Law 

66/2016. 

130. The second requirement for dual attribution is the breach of an international 

obligation.156 

131. Here, ASNEC and Respondent breached in international obligation when they 

enacted Law 66/2016 because as Contracting Parties to the Investment Treaty both parties 

violated the FET standards under Article II of the Investment Treaty when Law 66/2016 was 

enacted.  

C. ALTERNATIVELY, RESPONDENT VOLUNTARILY ADOPTED LAW 66/2016 AS ITS OWN WHEN 

THEY ENACTED LAW 72/2016 TO NATIONALIZE AND PERPETUATE THE EFFECTS THEREOF. 

132. If the tribunal determines that Law 66/2016 is not directly attributable to Respondent, 

then they should find that Respondent’s enactment of Law 72/2016 amounted to an adoption 

of Law 66/2016 as their own domestic agenda.  

133. Conduct that is not attributable to a State may nevertheless be considered an act of 

the State if the conduct in question is perpetuated.157  In order to determine if the acts in 

question are imputable to the State, depends on the compatibility with their obligations under 

the relevant treaties in force.158  Thus, a State may adopt conduct as its own through 

subsequent acts or omission.159 

134. Article 120 of the Investment Treaty does not limit the application of Articles 6 and 7 

to determine attribution of conduct between ASNEC and a Member State.160 
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135. In Consular Staff, the ICJ determined that the conduct of militants could not be directly 

attributed to the Iranian State.161 However, the tribunal found that the Iranian State’s failure 

to act, coupled with its subsequent endorsement and perpetuation of the militant’s acts, 

transformed the militant’s acts into acts of the Iranian State. 162  

136. In the present case, Respondent adopted the Coal Directive via Law 66/2016.163 Once 

this law was enacted, Respondent seized the opportunity provided by the law to phase-out of 

the coal industry and tacked on another regulation, Law 72/2016. Law 72/2016 essentially 

nationalized the energy industry by creating a national entity to control the energy sector and 

created a feed-in tariff scheme to incentive new investments 164  

137. Further, Respondent actively moved towards renewable energy by ascending to the 

ASNEC, then by signing the Seoul Agreement to aggressively push for renewable energy and 

finally its enactment of Law 66/2016 and then Law 72/2016, which essentially nationalized 

the energy industry by creating the LRC, a national entity to control the energy sector, as well 

as a feed-in tariff scheme for the renewable sector.165 

138. Therefore, the Tribunal should find that Respondent is attributable with adopting Law 

66/2016 as its own domestic agenda when Law 72/2016 was implemented to perpetuate its 

effects. 
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IV. FAIR AND EQUITABLE TREATMENT 

139. The concept of FET may be broadly interpreted and is imbued with several principles 

that control the standard for a host state’s conduct towards an alien investment.166 These 

principles include protection of legitimate expectations, acting in good faith,  providing due 

process, not acting arbitrarily and acting with transparency.167  

140. Under Article II, Section 1 of the Investment Treaty, Contracting Parties are obligated 

to provide FET to alien investments.168 A Contracting Party may violate Article II if they fail 

to protect the legitimate expectations of an alien investment. 

141. In the present case, Article II obligated Respondent to provide FET to T1. When 

Respondent enacted Law 66/2016 it annihilated the legitimate expectations for T1 when its 

operational life span was severely shortened.  

142. Therefore, Claimant submits that Respondent was obligated to provide T1 with FET 

[A] and Respondent breached that obligation when they enacted Law 66/2016 and violated 

Article II by not protecting the legitimate expectations for T1 [B]. 

A. RESPONDENT WAS OBLIGATED TO PROVIDE FET UNDER ARTICLE II.  

143. The standard for a FET violation does not require that a permanent taking occurred169 

or that alternative conduct should have been taken by authorities to protect the investment.170 

Instead, a showing that an alien investment was impaired as a result of the host nation’s 

measures. 

144. Pursuant to Article 31(1) of the VCLT, 171 the Investment Treaty created a positive 

obligation to provide FET to alien investments and a negative obligation to abstain from 

implementing measures that impair alien investments.172 The purpose of the Investment 

Treaty is to encourage and foster ”stable, equitable, favourable and transparent conditions” 

for alien investments among ASNEC Member States173 Additionally, Article II of the 
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Investment Treaty mandates that alien investments shall not be treated less favorable than that 

required by international law, including treaty obligations.174  

145. The doctrine of lex specialis controls since the Investment Treaty sets forth provisions 

with respect to the present matter. Lex specialis refers to the law governing a specific subject 

matter and this doctrine refers to the interpretation of laws governing a specific subject matter 

preceding laws that govern over general matters.175  

146. In the present case, Respondent had an obligation to provide FET to T1 and not to 

implement measures that would impair the investment. When Respondent enacted Law 

66/2016 to phase out coal industry to promote renewable energy it decimated the T1 

investment and owes compensation. Further, only the Investment Treaty should be viewed in 

considering Respondent’s obligations to T1 because it specifically deals with investments 

within energy sectors and the standard of treatment for such alien investments. The 

Investment Treaty also provides that T1 was not to be treated less favorably due to other 

treaty obligations.  

147. Therefore, Claimants submits that Respondent had an obligation to afford T1 FET 

and that the Respondent’s obligations should be measured against the international standard 

because the minimum standard was not provided [1] and IIAs are intended to provide higher 

than minimum standards of FET [2]. 

1. Respondent Did Not Provide For The Minimum Standard.  

148. The international standard considers all international law sources, including general 

principles, modern treaties and other conventional obligations.176 FET was introduced as a 

substantive legal standard that referred to the general principles of international law and even 

when not explicitly stated or used as a general clause that can be used for all aspects of 

treatments for alien investments in the absent of more specific guarantees.177  

149. According to an UNCTAD study, to equate FET with the international minimum 

standard is problematic because if States believe that FET is measured against the minimum 

standard then they could indicate this clearly under IAAs,178 However, most IAAs do not make 
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an explicit link between the two standards.179 Thus, it cannot be argued that FET is implicitly 

measured against the minimum standards and must be explicitly provided for.180 

150. The Inamris tribunal adopted a similar view when they determined that the language of 

a treaty must contain an express statement for the minimum standard to apply.181 The tribunal 

decided that the government was obligated to afford FET to alien investments and that there 

was no need to establish that the government was in breach of customary international law.182  

151. In the present case, there is no provision in the Investment Treaty to indicate that the 

Contracting Parties intended for the minimum standard to be measured against Respondent’s 

obligations.183 If the Contracting Parties intended for the minimum standard to apply then 

they would have explicitly included it.  

152. Therefore, the Tribunal should find that Respondent’s obligations should be measured 

against the international standard because the minimum standard was not included in the 

Investment Treaty. 

2. IIAs Are Intended To Provide Higher Than Minimum Standards.  

153. Under customary international law, alien investors are entitled to a certain level of 

treatment and failure meet this level, provides grounds for alien investors to bring a dispute 

against the host State under the treaty.184 Customary international law refers to the 

international obligations that arise from established international practices, rather than 

obligations that arise from formal written conventions and treaties. 

154. The minimum standard requires alien investors to show that they have been treated in 

an unjust or arbitrary manner or the host nation acted with willful neglect of duty, subjective 

bad faith and insufficient actions that fall far below international standards.185 This standard 

has a high deference for the host State and protects them provided that they do not act in an 

outrageous manner or purposefully work against the interests of the alien investments.186 This 

applies even if they fail to take adequate actions or make unreasonable decisions.187  
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155. This standard has been criticized for being insufficient and should be viewed as the 

floor rather than a ceiling for treatment since the purpose of IIA’s is to protect alien investors 

and, thus must require a higher-than-minimum standard of treatment.188 According to the Pope 

tribunal, it is unlikely that the purpose of such an agreement to potential investors is to provide 

them with no recourse unless their investment is treated with “egregiously unfair conduct”.189  

156. The Metaclad tribunal defined the scope of the host State’s obligations by 

acknowledging that its failure to be transparent was a component of its duty to provide alien 

investments with FET under the treaty.190 When an alien investment is treated unjust or 

arbitrarily it should be viewed from the lens of the international perspective.191  

157. Further, the Mondev tribunal noted that there was a growing trend that host State’s 

obligations to alien investors under treaties were increasing and considered the minimum 

standard as outrageous.192 Expecting more from host States, the tribunal noted that by modern 

standards, ‘what is unfair or inequitable need not equate with outrageous or the egregious.”193 

158. Additionally, Dr. F.A. Mann opined that it would be deceiving to equate FET 

standards with the minimum standard because FET provides for conduct that goes beyond 

the minimum standard by affording protection to a much greater extent and conforming to 

an objective standard.194 Dr. Mann believed that a tribunal should not be concerned with a 

minimum standard, but whether or not the circumstances of the conduct in issue is “fair and 

equitable or unfair and inequitable” and that the “terms are to be understood and applied 

independently and autonomously.195 

159. The purpose of the Investment Treaty was to encourage and foster stable investment 

conditions among Member States. Applying the minimum standard would be detrimental to 

this purpose because alien investors are not protected if the treaty showed a high deference to 

the host State and that their only recourse of action against the State was determinative upon 

whether the State acted outrageously or actively against their interests.  
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160. Therefore, Claimant requests that the Tribunal adopt the modern trend and to find 

that the purpose of the Investment Treaty was to afford T1 with a higher than minimum FET 

standard investments.  

B. RESPONDENT DID NOT PROTECT LEGITMATE EXPECTATIONS FOR T1.  

161. Legitimate expectations are built upon a mutual understanding of possible changes 

within the host territory.196 FET interpretations involve a balancing of an investor’s 

expectations197 against a government’s rights and justifications for its actions.198 

162. The Investment Treaty memorialized protections to “encourage and create stable, 

equitable, favourable and transparent conditions for Investors of other Contracting Parties to 

make Investments in the ASNEC Region.”199 

163. Host State’s may preserve legitimate expectations through transitional periods when 

the government acts consistently, without ambiguity, and with transparency 200 and violates its 

obligations when it fails to “ensure a transparent and predictable framework” for business 

planning and investment.201  

164. In the present case, Respondent actively solicited and sought investors to undertake 

the massive the massive investment that was built upon promises and assurances.  concedes 

that the T1 investment had every right to expect a stable legal framework. Ultimately, 

Respondent showered the T1 investment with false promises and once completed did nothing 

to protect the investment and allowed its decimation.  

165. Therefore, the Tribunal should find that the legitimate expectations for the T1 

investment were built upon specific government representations [1] and assurances [2].  

1. Respondent Induced Reliance Through Specific Government Representations. 

166. A State violates its obligations regarding an investment when it makes specific 

representations to an investor that the investor then relies upon,202 and then the host state’s 

conduct is contrary to those representations. 203  

 

 
196 Newcombe at 279-88  
197 UNCTAD FET at 14, 
198 Metaclad ¶ 99-101; Schefer at 381. 
199 Investment Treaty L. 158 
200 Tecmed ¶ 88. 
201 Metaclad ¶ 101 
202 Methanex ¶¶  7-9.  
203 Methanex ¶¶ 7-9. 



 

32 
 

167. Legitimate expectations must be reasonable and “based on assurances that are 

attributable to Respondent and that an investor acting reasonably would have relied on in 

making its investment decision.”204 

168. In the present case, Respondent conceded that MFNB had “every right” to expect a 

stable legal framework, but that “as a sophisticated investor” they should have known that 

States change their laws to react to various situations”205 and that “[N]o reasonable investor 

could expect Laoc not to reform its legal framework.”206 Claimant vehemently rejects these 

assertions. 

169. Respondent aggressively pursued investors to invest in a coal power plant within its 

territory. Respondent traveled to Mercuria on at least 15 occasions to deliver presentations at 

investment forums, investment banks and energy conglomerates that promoted Respondent’s   

coal-friendly policies and stable investment conditions. Respondent met Mountaintop after 

one such presentation leading to the Mountaintop’s investment and commencement of 

construction  of T1. 

170. Respondent publicly stated they were proud of their efforts to promote the State for 

a new coal powered plant and that during negotiations for T1, Respondent strived to convince 

Mountaintop and MFNB to invest within Respondent’s territory. 

171. In the Board Meeting dated August 19 2009, it was noted that “[t]he Governor stressed 

that the construction of T1 bears fundamental importance for the economic development of 

the region, which is why he is committed to do everything in his power to ensure that operation 

of the plant would be economically beneficial both for Ticadia and Mountaintop.” 207 

172. In the Board meeting dated November 19, 2010, there was skepticism among a 

minority of directors regarding high value investments in coal generation because it is a highly 

regulated mark and should be cautiously approached.208 The directors discussed regulatory due 

diligence, financial projections prepared by external consultants, and Respondent’s coal-
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oriented economy.209 Ultimately, MFNB’s Board of Directors, voted 7- 5 in favor of 

proceeding with the construction of T1. 210 

173. Additionally, Claimant relied on these specific representations when making their 

investment to purchase the assignment rights of MFNB because these specific government 

representations were pivotal in assessing the value of the investment. Claimant assessed the 

value of the investment as a distressed asset that was built upon substantial goodwill by 

Respondent.  

174. Thus, the Tribunal should find Respondent created legitimate expectations for T1 by 

inducing reliance on specific government representations.  

2. Legitimate expectations were built upon  governmental assurances. 

175. Legitimate expectations “arise naturally from undertaking and assurances”211 given by 

the State and can be violated when the State fails to renew or comply with licenses and 

permits.212    

176. Investors may expect a level playing field once given necessary administrative 

authorization to invest in the industry.213 Additionally, it is reasonable for unique investments 

within a region to expect to expand in parallel with the growth of the industry.214  

177. The license issued by Respondent for T1 granted that it shall only be withdrawn or 

amended if T1 failed to comply with regulations and that it shall remain valid so long as T1 

remains conformant with Respondent’s environmental regulations.215  

178. In the present case, T1 was the first investment of its kind within the Ticadia region 

of Respondent’s territory and expected it its success because it would enable the region to 

become self-reliant on its energy by no longer depending on neighboring regions for their 

energy supply. 

179. Respondent was present throughout all stages of T1’s financing and construction and 

was aware that the substantial investment of USD 1 billion needed to operate for a minimum 

of twenty years to recoup its start-up costs and satisfy its debt. Additionally, Respondent was 
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aware that the power plant had an operating life expectancy of 40 years and assured the T1 

investors at every avenue that the investment was safe, including the issuance of a license. 

180. Despite adhering to the license provisions remaining compliant with all regulations, 

Respondent essentially revoked T1’s license when it enacted Law 66/2016 and decided to 

switch to renewable energy. This resulted in the decimation of T1 by turning one of the world’s 

most advanced power plants into a distressed asset with shallow levels of liquidity.  

181. Therefore, the Tribunal should determine that Respondent violated the legitimate 

expectations for T1 when they issued a license that guaranteed that T1 would remain 

operational so long as it adhered to the license’s provisions and breached their promise when 

they revoked the license by enacting Law 66/2016. 
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PRAYERS FOR RELIEF 

 
For the foregoing reasons, Claimant respectfully requests this Tribunal to decide an award in 

favour of Claimant as follows:  

1. To declare that it has jurisdiction over the present dispute 

2. To declare that Respondent’s Challenge to Mr. Mason is dismissed  

3. To declare Law 66/2016 attributable to Respondent 

4. To declare that Respondent treated the investment unfairly and inequitably and thereby, 

breached Article II of the Investment Treaty.  

5.  To order Respondent is to pay Claimant compensation amounting to no less than USD 

450,000,000 (four hundred fifty million dollars) plus interest as of the date of the violation 

6.  To order Respondent to compensate Claimant for all of their costs in this Arbitration and to 

bear alone the costs of the Tribunal and of KCAB International.  

 

Respectfully submitted on September 1, 2020 

By 

Team Palmer 

On Behalf of Claimant 

Goliath National Bank 
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