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STATEMENT OF FACTS 
 

1. On 31 January 2019 CLAIMANT issued its Notice of Arbitration under Article 3 of the 

UNCITRAL Arbitration Rules (2010) [CLAIMANT’s Notice of Arbitration]. 

2. The dispute before the Tribunal in this case relates to an investment dispute stemming 

from the ASNEC Energy Investment Treaty of 19 May 2012 (“the Treaty”) [ASNEC 

Treaty]. More specifically, this case involves the completion and operation of the 

Ticadia-1 coal fired power plant from 2014 onwards and the alleged contravention of the 

Treaty by RESPONDENT exercising its right to enact environmental laws in the 

Republic of Laoc(“Laoc”) on 6 July 2016 (Law 66/2016), the purpose of such law being 

to address environmental concerns by phasing out the use of coal energy in the Republic 

of Laoc by 2028.  

3. In August 2009, Mountaintop Investments LLC (“Mountaintop”) explored the possibility 

of constructing an 850 MW coal-fired power plant in the Republic of Laoc. In order to 

carry out the project, Mountaintop secured from the Mercurian First National Bank JSC 

(“MFNB”) [Exhibit C-3].  

4. MFNB decided to proceed with financing the Ticadia-1 Project. On 1 December 2010, 

MFNB and Mountaintop’s Laocan subsidiary, Ticadia-1 LLC, entered into Financing 

Agreement No 0940394 (“the Financing Agreement”), wherein MFNB granted a loan of 

USD 600,000,000 (six hundred million USD) to Ticadia-1 LLC for the construction of 

the Ticadia-1 Project [Exhibit C-4]. 

5. The loan was secured by way of a pledge by Mountaintop of its full shareholding in 

Ticadia-1 LLC, by mortgaging the land on which Ticadia-1 was to be built and by way 

of a guarantee from Mountaintop for the duration of the Financing Agreement [Exhibit 

R-1].  

6. The government of Laoc, upon application of Ticadia-1 LLC, granted construction and 

operation permits for Ticadia-1. Ticadia-1 LLC put the plant into commercial operation 

during 2014. The operating permit granted by RESPONDENT and sought for by 

CLAIMANT was for an 845MW plant and was conditioned upon Ticadia-1 LLC 
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ensuring the Ticadia-1 plant conformed with environmental regulations in effect in the 

Republic of Laoc [Exhibit R-1]. 

7. During 2016, following mounting pressure from the people of Laoc and environmental 

organizations, and in accordance with the spirit of the Treaty, RESPONDENT enacted 

of the Law 66/2016 “On the Phase-out of Coal Energy on the Territory of the Republic 

of Laoc” in efforts to combat the adverse environmental impact caused by the operation 

of coal fired power plants in Laoc [Exhibit C-8]. 

8. Law 66/2016 served to promote the use of renewable energy and was seen as a positive 

and required change in the environmental regulations of Laoc. This law is in line with 

contemporary environmental laws of most ASNEC member countries. Together with 

Law 66/2016, RESPONDENT also enacted legislation Law 72/2016 granting parties 

affected by the coal phase out initiative the opportunity to invest in the renewables sector 

on significantly favorable terms [Exhibit C-9]. 

9. Ticadia-1 LLC operated the plant until 10 February 2017, on which Mountaintop notified 

MFNB of its intention to liquidate its subsidiary citing that it cannot ‘see any way to turn 

Ticadia-1 into a profitable asset’ [Exhibit C-11].  

10. On 1 July 2017, MFNB and CLAIMANT executed what was alleged to be a valid 

Assignment Agreement, the contents of which purports to assign to CLAIMANT all 

rights and obligations under the Financing Agreement with Ticadia-1 LLC. [Exhibit C-

12] It is on this basis CLAIMANT alleges it possess the right and requisite legal standing 

to assert its claim against RESPONDENT.  

11. CLAIMANT seeks to recover damages from RESPONDENT on the basis of the Treaty 

alleging that RESPONDENT’s enactment of Law 66/2016 constitutes unfair and 

inequitable treatment of the Investment as defined in the Treaty.  

12. RESPONDENT denies such averments made by CLAIMANT and defends such claim 

on the basis that, inter alia, promulgation of Law 66/2016 does not contravene the 

provisions of the Treaty. 
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SUMMARY OF ARGUMENTS 

 

1.     Tribunal has jurisdiction to hear the case, as CLAIMANT has fully acquired all rights of 

MFNB arising out of the Financing Agreement. First, jurisdictional requirements for 

ISDS based on the Treaty have been met. The arbitration without privity ethos of ISDS 

can be applied for the purpose of protecting investors. Specifically, the four elements of 

such notion, the existence of an investment treaty, investor, investment, and amicable 

settlement of dispute have been fulfilled. CLAIMANT should be deemed an “investor of 

a contracting party” since transfer of investments includes transfer of the entity of an 

investor unless there are intuitu personae clauses or such that prohibits transfers. 

CLAIMANT can also be deemed to have made investments for the same reasons. 

CLAIMANT denies any accusations of abuse of the protected investor status.   

2. Second, treaty claims are assignable. Assignments of claims are not only a common 

principle of many contract laws but are not explicitly prohibited in arbitration and ISDS. 

The Tribunals have found in several arbitration cases that treaty claims are 

transferable.  Moreover, the assignments between the two parties were done so under 

good faith, so there can be no legal setbacks in exercising the claims.  

3. Tribunal should reject RESPONDENT’s challenge of Mr. Mason. First, Mr. Mason has 

no duty to disclose his involvements in Hewr v. Wellfalcon and C-Energy v. Wellfalcon 

cases. The IBA Guidelines state that non-disclosure of information regarding the Green 

List cannot be used against the arbitrator’s qualification. Second, the issue conflicts in 

this case are insufficient to challenge Mr. Mason.  

4. Laoc is responsible with the challenged measure, as it served the purpose of Laoc only. 

ASNEC has never given specific instruction to achieve the target of Directive 2016/87 

on the renewable sources of energy (“ASNEC Coal Directive”). According to the Article 

on the Responsibility of International Organizations(“ARIO”), a state cannot be an organ 

or agent of an international organization. Further, ASNEC is not a contracting party to 

the treaty, and even if ASNEC can be a RESPONDENT, Laoc cannot evade its liability 

and can be joint RESPONDENT. 

5. RESPONDENT has violated fair and equitable treatment standards(“FET”). More 
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specifically, there was a specific commitment from RESPONDENT, and not only Laocan 

politicians but also authorities of Laoc has assured that CLAIMANT’s investment would 

be successful and stable. Enactment of Law 66/2016 and Law 72/2016(collectively the 

“Challenged Measures”) was against CLAIMANT’s legitimate expectation, and the legal 

measure lacked due process. Also, the legal measure can be considered as expropriation, 

and considering ASNEC’s legal framework as well as international law, the measure was 

neither legitimate nor justifiable. 

6. CLAIMANT’s compensation is legitimate under ASNEC Treaty and international law. 

RESPONDENT has clearly violated international obligations, and the compensation 

amount required is reasonable. Importantly, the prohibition clause asserted by the 

RESPONDENT can be understood as against international law, inferred by jus cogens in 

the international law system. In conclusion, CLAIMANT is entitled to any compensation 

from RESPONDENT at least in the amount of USD 450,000,000. 
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ARGUMENTS 
 

ISSUE I: TRIBUNAL HAS JURISDICTION TO HEAR THE CASE 

1. CLAIMANT has fully acquired all rights of MFNB arising out of the Financing 

Agreement for the following two reasons. First, jurisdictional requirements for ISDS 

based on ASNEC Treaty have been met (1). Second, treaty claims are assignable (2).  

1. JURISDICTIONAL REQUIREMENTS FOR ISDS BASED ON 

ASNEC TREATY HAVE BEEN MET 

2. Given the ethos of ISDS - arbitration without privity - the assigned aggrieved party, 

CLAIMANT, may unequivocally pursue a right to initiate an arbitration against Republic 

of Laoc, RESPONDENT, under such a legal instrument. Jan Paulsson explains this as 

the concept of “arbitration without privity” where the investor successfully entered 

arbitration on the basis of a unilateral promise contained in an investment promotion 

law.1 

3. Inspired by this case, such a new framework has been accepted and applied in ISDS for 

the purpose of protecting investors. Despite the fundamental nature of arbitration in that 

it requires party consent, this novel arbitral mechanism does not require mutual 

consensus or a consensual relationship with a potential RESPONDENT. Unlike the 

traditional investor protection under the diplomatic protection rules, it has to be noted 

that the ISDS is a direct claim. Under this sui generis system, a foreign investor cannot 

resort to its home state as it would under the old diplomatic protection umbrella, thereby 

allowing arbitration without privity. 

4. ISDS based on ASNEC Treaty requires the existence of an Investment Treaty signed by 

two states or multiple states, an investor of a contracting party to make an investment in 

another contracting party, and CLAIMANT and RESPONDENT to initially settle 

disputes amicably. 

 

1 Paulsson, para. 4.  
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A. RESPONDENT is a member state of the ASNEC Treaty 

5. ASNEC Member States have signed the ASNEC Treaty. Republic of Mercuria and 

RESPONDENT are ASNEC Member States.2 

B. CLAIMANT fulfills as an investor 

6. CLAIMANT should be deemed as an “investor of a Contracting Party” in Art 1 (4) (b) 

of the ASNEC Treaty. Since the Republic of Mercuria is the member state of the Treaty, 

CLAIMANT is a national entity “organized in accordance with the law applicable in that 

Contracting Party” under the treaty. Therefore, CLAIMANT has standing to bring its 

disputes to this Tribunal. 

7. In a treaty, “the investor is a third-party beneficiary of the treaty protections, including 

the right to arbitrate its investment disputes with the host State.” In this scenario, 

CLAIMANT can also bring the merits of compensation into arbitration against Laoc as 

a third-party beneficiary under the ASNEC treaty. 

8. The fact that the investment initially made by MFNB has been assigned to CLAIMANT 

makes no difference. Investments can be transferred to a third party and thus the entity 

of an investor can also be transferred. Contracts or rights that are parts of the contracts 

can be transferred to a third party by their nature. This is a common feature of both the 

common law and the civil law systems, a common legal technique and a common practice 

in international commerce.  

9. In the current case, MFNB’s investment is based on the Financing Agreement with 

Ticadia. First, the Financing Agreement holds no intuit personae clause that prohibits the 

transfer of rights and obligations by MFNB. Second, the Assignment Agreement is 

governed by the Law of Mercuria. Although it is unclear what the Law of Mercuria 

entails, Article 1.2 of the Assignment Agreement states “By all means and under the 

Laws of the Republic of Mercuria, Goliath National Bank(“GNB”) shall be considered 

the legal successor to MFNB in all matters pertaining to the Financing Agreement”.3 

 
2 Preamble of ASNEC Treaty 

3 Exhibit [C-12] at Record, pp. 23. 
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Thus, CLAIMANT succeeds all the rights that MFNB holds with regards to its 

investment in Ticadia-1. 

10. The assignment is also not an abuse of protected investor status. In Mihaly v Sri Lanka, 

the assignment of the claim by MFNB was not a means to avail oneself of “more than it 

was entitled to.” In the case, the Canadian investor attempted to transfer its interest to a 

US investor who could take advantage of a BIT and ICSID jurisdiction. The assigned 

investor was not protected under the treaty as the investor failed to satisfy the nationality 

requirement. In contrast, both MFNB and CLAIMANT are companies in the Contracting 

Party. MFNB did not assign its investment to CLAIMANT to abuse its investor status 

protected by Treaty. 

C. CLAIMANT has made investment under the ASNEC Treaty 

11. According to Article 1 of ASNEC Treaty, investment is defined as every kind of asset 

owned or controlled by Investors of a Contracting Party, either directly or indirectly, 

outside that Contracting Party’s Area but within the Area in terms of Article 1(6)(b).  

12. In particular, “Investments” include: 

(a) tangible and intangible, and movable and immovable, property, and any property rights 

such as leases, mortgages, liens, and pledges; 

(b) a company or business enterprise, or shares, stock, or other forms of equity participation 

in a company or business enterprise, and bonds and other debt of a company or business 

enterprise; 

(c) claims to money and claims to performance pursuant to contract having an economic 

value and associated with an Investment; 

(d) intellectual property; 

(e) returns; 

(f) any right conferred by law or contract or by virtue of any licenses and permits granted 

pursuant to law to undertake any Economic Activity in the Energy Sector. 

13. Economic Activity in the Energy Sector is defined as follows: 
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Article 1(3) “Economic Activity in the Energy Sector” means an economic activity 

concerning the exploration, extraction, refining, production, processing, utilisation, storage, 

land transport, transmission, distribution, trade, financing, marketing, or sale of any energy 

resources (including natural resources), materials, installations and products. 

14. As established earlier in this memorial, CLAIMANT is the legal successor to MFNB 

which provided the initial 600M USD loan to the Ticadia-1 LLC for the construction of 

the T1 plant in Ticadia, a province in Laoc located in the RESPONDENT’s Area. 

Therefore, CLAIMANT is the Investor who provided an Investment in the Area of the 

RESPONDENT, a contracting party to the ASNEC Treaty, as it was assigned the right 

to the sum of the loan under the FA with Ticadia-1 LLC and became the legal successor 

to MFNB in all matters related to the FA. 

15. Loans are not explicitly listed as an Investment in the definition of Investment provided 

in the treaty. CLAIMANT would like to emphasize that the listed examples are not 

exclusive, as evidenced by the word “include” and the lack of a clause denoting the 

exhaustive nature of the list. Applying the Salini Test, CLAIMANT finds that the loan 

constitutes a contribution of capital – some 600 million USD – to the Borrower, to be 

repaid within twenty years using cash generated from the operation of the Coal Power 

Plant, which was constructed using the loan. The added capacity to the Laoc electricity 

grid, jobs created during the operation and construction of the Power Plant, and the 

indirect boost to the local coal economy are contributions to the economic development 

of Laoc. 

16. The Tribunal in Standard Chartered Bank v Tanzania found that the purchase of unpaid 

loans did not grant the purchaser status as a treaty investor because the relevant UK-

Tanzania BIT did not cover investments that were not directly made, but merely held, by 

Standard Chartered Bank (“SCB”), which purchased credit from Malaysian lenders who 

had originally loaned sums to Tanzania.4 

17. This Tribunal found that if SCB had been an investor and wished to invest in Tanzania, 

 

4 Standard Chartered Bank v. United Republic of Tanzania, ICSID Case No. ARB/10/12. 
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it would have needed to invest directly or through an agent into Tanzania in accordance 

with the definition of “investment” provided in the UK-Tanzania BIT. 

18. CLAIMANT would like to distinguish the UK-Tanzania BIT, which requires an investor 

to have made the investment, from the ANSEC Treaty, which does not define 

“investment” in the same manner and instead extends its protections to investments that 

are merely owned or controlled, directly or indirectly. 

19. Therefore, CLAIMANT argues that the loan, to which it is owed payment, is covered 

under the definition of Investment in the ANSEC Treaty. CLAIMANT is not required to 

have directly made the investment nor need it have had to provide a loan through a 

subsidiary under its control. That it acquired the rights to the sum of the loan and interest 

payments, first agreed between MFNB and the Borrower, then transferred to it through 

the AA, CLAIMANT argues, is sufficient for the loan and interest payments to be 

considered an investment. Direct action from CLAIMANT into T1 was not necessary 

and even passive ownership must be considered an investment. 

20. The Tribunal in CSOB v Slovakia found that “terms as broad as ‘assets’ and monetary 

receivables or claims’ clearly encompass loans… Loans as such are not excluded from 

the notion of an investment.”5 

21. CLAIMANT submits that the ASNEC Treaty contains wording similar, if not identical, 

to that found in the Slovak-Czech BIT, especially where the definition of Investment is 

concerned. Agreement between the Government of the Slovak Republic and the 

Government of the Czech Republic Regarding the Promotion and Reciprocal Protection 

of Investments, Article 1 states “‘Investment’ shall mean any asset invested or obtained 

by an investor of one Party in the territory of the other Party in accordance with the laws 

of the other Party, including, without limitation: … monetary receivables or claims to 

any performance related to an investment; ... any rights under an act or under any contract, 

license or permit issued under an act, including any concession to search for, cultivate or 

exploit natural resources”. Based on Article 1(c), ASNEC Treaty explicitly protects 

 

5 Československo Obchodni Banka, A.S. v. The Slovak Republic, ICSID Case No. ARB/97/4, Decision of the Tribunal on 

Objections to Jurisdiction, para. 77. 
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“claims to money and to performance pursuant to contract having an economic value and 

associated with an Investment”. Both BITs explicitly include claims to money and/or 

receivables and specific performance related to an investment and include the word “asset” 

as the first substantive descriptor for “investment.”  

22. Additionally, in MNSS v Montenegro, the Tribunal found that assigning an investment, 

in this case a loan, did not invalidate its status as an investment or prevent it from 

enjoying the protections laid out in the relevant BIT, stating that “The First Loan did not 

change its condition as an investment because of the assignment. The change of creditor 

changes the investor but not the substance of the investment.”6 

23. CLAIMANT made a financial contribution directly linked to the construction of a state-

of-the-art coal plant that bore “fundamental importance for the economic development”, 

incurred risk, and expected a return in the form of loan repayments and interest for up to 

twenty years. Therefore, the Tribunal must find that the claims to money, generated by 

loaning capital to the Borrower, is an asset as defined in the ANSEC Treaty and makes 

CLAIMANT an Investor with an Investment. 

D. Amicable settlement of dispute had been proceeded 

24. What international law dictates with regards to the standard of an “amicable settlement” 

as a pre-arbitral step is unclear. There is, however, a body of case law that determines the 

criteria for stricter pre-arbitral steps such as mediation and conciliation. In cases such as 

Sulamerica CIA Nacional de Seguros v. Enesa Engenharia, Tang Chung Wah & Anor v. 

Grant Thornton International Ltd, BG Group plc v. Republic of Argentina, courts have 

ruled that the pre-arbitral steps in a multi-tier dispute resolution clause do not constitute 

jurisdictional conditions. Even if conciliation or mediation is required as pre-arbitral 

steps, if these dispute resolution methods are not specified in detail with regards to 

institutions, rules etc. the courts do not view the failure to comply with these pre-arbitral 

steps as a jurisdictional problem. If formal mediation requirements are not considered as 

jurisdictionally binding requirements, then a mere “amicable settlement” possibly cannot 

be construed as pertaining a strict criterion of fulfillment.  

 

6 MNSS B.V. and Recupero Credito Acciaio N.V. v. Montenegro, ICSID Case No. ARB(AF)/12/8, para. 203. 
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25. In the Emirates case, the Tribunal also ruled that a pre-arbitral requirement of 

“negotiation of four weeks” is fulfilled when the time-limit is satisfied. The Court 

explained that the clause had to be construed as referring to the time limit rather than the 

discussions themselves. Likewise, in this current case, the time-limit of three months of 

settlement should be interpreted as the crucial criterion for whether “amicable settlement” 

requirement has been fulfilled, and since three months have passed, the requirement to 

try and settle investment disputes amicably in accordance with Article X(1) of the 

ASNEC treaty has been fulfilled. 

2. TREATY CLAIMS CAN BE ASSIGNED TO CLAIMANT 

A. Treaty claims are assignable in contract laws 

26. Assignment is a common principle in many contract laws. It enables the assignee to 

replace the assignor vis a vis the original debtor. The new creditor can enjoy the same 

rights as the old one, including the right to arbitrate in a case where default is caused by 

the debtor of its obligations under the contract. Conversely, the debtor may purport the 

same objections against the assignee as it could have done against the assignor. The 

assignee should be recognized as a contracting party in the substitution of the assignor.  

B. New creditor can claim in arbitration 

27. In the case of arbitrations based on arbitration agreements, “the arbitration agreement 

automatically travels together with the assigned contractual receivables”. Thus, the new 

creditor should enjoy the same rights as the old one. This view is upheld across many 

jurisdictions. 

C. General ISDS rules and case laws prove treaty claims assignable 

28. Many BITs “potentially open the door for an investor to transfer its rights to an 

investment to a third party located in a State which has enacted a BIT with the host State 

of investment, thereby creating jurisdiction for the investor to bring a treaty claim against 

the host State of investment.” In this light, a multilateral treaty should also allow an 

individual party to assign its rights to a third party of the same nationality. 

29. Since no BITs expressly prohibit assignment, an assigned aggrieved party may equally 
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seek its right to file an arbitration against a host State regarding a breach of a BIT. In 

addition, the procedural rules applicable to investment arbitration, the UNCITRAL 

Arbitration Rules of 1976, 2010, and 2013, do not forbid assignment of arbitral claims. 

Thus, a foreign investor may freely dispose of investment claims including assignment 

of a contract, which contains arbitration clause or an arbitral claim, to a new creditor. 

30. Tribunals have provided different justifications in their awards for permitting assignment 

of treaty claims. In Daimler Financial Services AG v. The Argentine Republic, the 

Tribunal found that the assignment of claims is compatible with investment treaty 

arbitration on the basis of the separability between ICSID claims and their underlying 

investments. 

31. In El Paso v. Argentina, the Tribunal rejected the RESPONDENT's argument that the 

investor's sale of its investment represented an obstacle to its jurisdiction and found that 

the right to demand compensation for the injury suffered at the hands of the state could 

at least in principle be sold with the investment. With this in mind, in the Mihaly case, 

the Tribunal found that the sale of treaty claims just in itself is not valid if the assignee 

cannot prove that it had rights and interests in the investment. If the assignee can prove 

that it has rights and interests in the investment itself, that it has succeeded the position 

as an investor by buying out the investment, however, the tribunal ruled obiter dictum 

that the sale of treaty claims is valid. 

32. CLAIMANT also points to a body of case law - Loewen, El Paso v. Argentina, Phoenix 

Action, Autopista Concesionada de Venezuela CA, AHCA v. Congo, Philip Morris v. 

Australia, Daimler Financial Services AG v The Argentine Republic – which found treaty 

claims transferrable. There exists a criticism that these cases are not explicitly about the 

validity of treaty claims assignment as the Tribunals found some of the cases lacking 

jurisdiction for other reasons.7 For example, in Loewen, the Tribunal ruled that the 

special purpose vehicle that succeeded the rights of the CLAIMANT could not be 

considered a “continuing national”.8 CLAIMANT, however, submits that if the issue of 

 

7 Goh., pp. 23. 

8 Loewen v. United States, supra n. 30, at para. 237. 
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assignment has arisen in an arbitration and the Tribunal has not found its jurisdiction to 

be lacking due to the invalidity of the assignment, this clearly does not help 

RESPONDENT’s opinion that treaty claims cannot be transferred.  

33. In Mihaly case, the lack of notice or permission by the state with regards to the 

assignment of treaty claims was another problem and the Tribunal found the lack of 

permission by Sri Lanka to be a serious fault. That, however, must be interpreted to be 

the case when only treaty claims are transferred. It is simply a reiteration of the principle 

that party autonomy is paramount in international arbitration. It is important to note that 

in the case of concurrent sale investments and treaty claims, the tribunal in Mihaly did 

not include a permission by the state as a requirement for valid assignment, only requiring 

the conditions rationae materiae to be satisfied for jurisdiction. 

34. RESPONDENT’s submission that MFNB assigned its claims in bad faith to abuse the 

ISDS system is also baseless. MFNB’s decision to transfer its burdensome assets to the 

CLAIMANT should be justified since the purpose was to protect itself from insolvency. 

MFNB was unable to receive security from Mountaintop, the Guarantor, or compensation 

from the RESPONDENT, and had been suffering from the distress of having a toxic asset 

on its books it could not dispose of. Thus, MFNB’s assignment could not trigger 

suspicions regarding abuse. 

35. In terms of good faith, Trendtex Trading Corp v Credit Suisse is instructive as it validates 

assignments where there is “genuine commercial interest” from the assignee. 9  The 

assignment was justified under the English House of Lords, which reasoned that Trendtex 

had a genuine and substantial interest in the success of litigation. If the assignment of a 

treaty claim is for reasons other than to rig another investor protection mechanism, it is 

possible to contend that the assignment is a good faith transfer. As a safety valve, 

assignment should be permitted in ISDS in order to stop a leaky faucet which will further 

induce insolvency. 

36. Given the unique feature of intuitu personae, it is generally allowed to assign an 

international contract unless a contract or treaty expressly manifests otherwise. Also, 

 

9 Trendtex Trading Corp v Credit Suisse. [1982] AC 679. 
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there was no parties’ movement to enter into a contract or a treaty regulating assignment 

per se. In general clauses regarding intuitu personae, “the Parties expressly agree that this 

agreement is entered intuitu personae, and therefore undertake not to transfer the rights 

and obligations incumbent upon them in whole or in part by virtue of this agreement 

without prior written agreement from the other party (including by merger, division, 

contribution or otherwise).” However, in plain reading of the ASNEC treaty, there are no 

other provisions or clauses on assignment nor can the parties’ intention be inferred 

regarding intuitu personae. Thus, the MFNB’s assignment should be deemed valid. 

37. Therefore, CLAIMANT can bring claims under the ASNEC Treaty under the principle 

of assignment. 

 

ISSUE II. TRIBUNAL SHOULD REJECT RESPONDENT’S CHALLENGE OF MR. 

MASON 

38. RESPONDENT attempts to challenge Mr. Mason’s appointment as an arbitrator. 

CLAIMANT submits that both a failure to meet the disclosure requirements (1) and issue 

conflict (2) do not provide sufficient grounds to challenge Mr. Mason. 

1. FAILURE TO MEET THE DISCLOSURE REQUIREMENTS IS 

NOT A SUFFICIENT GROUND TO CHALLENGE MR. MASON 

39. RESPONDENT submitted that Mr. Mason has not disclosed his involvement in Hewer 

v. Wellfalcon and also has not disclosed his involvement in C-Energy v. Wellfalcon, an 

ongoing arbitration. CLAIMANT on the other hand has submitted that Mr. Mason has 

not disclosed his involvements in these cases, because he has no duty to do so. 

40. RESPONDENT seems to suggest that Mr. Mason’s non-disclosure violates Article 11 of 

the UNCITRAL Rules, but the UNCITRAL Rules do not provide a clear guidance on the 

substantive matter of what “impartial” and “independent” actually mean.  

41. CLAIMANT submits that based on the IBA Guidelines Mr. Mason’s decision not to 

disclose past cases do not lead to his disqualification as an arbitrator. The IBA Green List 

includes a case where the arbitrator has previously expressed a legal opinion concerning 
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an issue that also arises in the arbitration. The IBA Guidelines clearly state, however, that 

arbitrators cannot be challenged because they have not disclosed information included in 

the Green List. Thus, Mr. Mason’s failure of disclosure does not provide a sufficient 

ground for a challenge of his appointment. 

2. ISSUE CONFLICT IN THIS CASE IS NOT A SUFFICIENT 

GROUND TO CHALLENGE MR. MASON 

42. CLAIMANT accepts that the disputes that Mr. Mason has been involved in are very 

similar to the current dispute at hand as they all concern the phase-out of coal power 

plants and are both taken account in the climate change context. This, however, does not 

provide a sufficient ground for RESPONDENT to argue that Mr. Mason’s tweet on the 

decision of Hewer v. Wellfalcon is a testament to his lack of impartiality with regards to 

the issues in the dispute at hand.  

43. It is extremely rare that a tribunal member is successfully challenged based on issue 

conflict. Up until now, there have been three successful attempts of challenges in ICSID 

cases based on issue conflict. In Blue Bank International & Trust v. Venezuela, the 

challenged arbitrator’s law firm represented an investor in another case against the same 

RESPONDENT state, in which it was alleged that similar issues were involved. In 

disqualifying the arbitrator, the President of the ICSID Administrative Council relied on 

the commonality of issues in both arbitrations. In CC/Devas v. India, the court 

disqualified one of the challenged arbitrators on the grounds of his participation in four 

prior awards in which the arbitrator had dealt with the same legal issues. Finally, in 

Caratube v. Kazakhstan, an arbitrator was disqualified in light of his previous service on 

a tribunal that dismissed a claim against Kazakhstan, which was based on similar facts. 

The unchallenged members of the tribunal held that the arbitrator’s participation in the 

prior award created a risk that “his understanding of the situation may well be affected 

by information acquired in the [prior] arbitration”. 

44. CLAIMANT submits that in the Blue Bank case the conflict of interest of the chair, not 

conflict of issues, was the primary reason the challenge was successful. In CC/Devas and 

Caratube, the conflict of issues was much more severe than this current case. Mr. Mason, 

unlike the challenged arbitrator in CC/Devas, has not ruled unilaterally in four similar 
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cases. Furthermore, unlike Caratube, the previous case does not involve RESPONDENT 

as the RESPONDENT state. Thus, none of these precedents are applicable to the case at 

hand and RESPONDENT has no ground to challenge Mr. Mason. 

45. Therefore, CLAIMANT submits Mr. Mason’s actions are not sufficiently partial to be 

considered a violation of Article 11 of the UNCITRAL Rules. Thus, CLAIMANT 

requests Tribunal to reject RESPONDENT’s challenge of Mr. Mason’s appointment as 

an arbitrator. 

 

ISSUE III. THE CHALLENGED MEASURE IS ATTRIBUTABLE TO LAOC AS THE 

PROPER RESPONDENT.  

1. THE CHALLENGED MEASURE IS ATTRIBUTABLE TO LAOC, 

WHICH, THEREFORE SHALL BE THE PROPER RESPONDENT 

A. The challenged measure serves the interest of Laoc alone 

46. In the case at hand, the Challenged measure merely and solely serves the interest of Laoc. 

RESPONDENT argues that enactment of Law 66/2016 should be attributed to ASNEC 

since, cutting greenhouse emission is one of the key goals of ASNEC Coal Directive.10 

Nevertheless, considering that Laoc has been suffering from floods on an annual basis, 

which have been exacerbating every year, it is reasonable to conclude that the enactment 

of Law 66/2016 serves the specific purpose of Laocan government. The Laocan 

government attempted to protect its population from natural disaster through various 

measures, only it failing to reap effective outcome. Based on environmental scientists’ 

report, which implied that no empirical evidence existed between the annual floods and 

greenhouse emissions, the Laocan government hastily concluded that greenhouse gas-

emission is the most probable explanation of floods. In 2010, the Laocan government 

deliberated whether it is necessary to legislate a law to cut the amount of greenhouse gas 

emissions by regulating coal plants.11 Such circumstances clearly show that the Laocan 

 
10 RESPONDENT’s Response to the Notice of Arbitration at Record, pp.27-29. 

11 Exhibit [R-2] at Record, pp. 31. 
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government has already been planning to enact a law similar to Law 66/2016 6 years 

before the enactment of ASNEC Coal Directive. In conclusion, enactment of Law 

66/2016 solely served the interest of the Laocan government to protect its nation and 

population. 

B. Even if the challenged measure also served the interest of ASNEC, the measure 

is beyond the scope of ASNEC’s original intention 

47. In order to address the purpose of ASNEC Coal Directive, it is imperative that parties 

first clearly sort out its goal. Article 2 of ASNEC Coal Directive mentions that ASNEC 

Member States shall “collectively ensure that the share of energy from renewable sources 

in the Association’s gross final consumption of energy in 2030 is at least 75%”. 

According to Article 3 of ASNEC Coal Directive, “Member States may apply support 

schemes to provide incentives for the integration of electricity from such sources in the 

electricity market.”12 

48. If Laoc was to enact Law 66/2016 under the target set by ASNEC Coal Directive, the 

Laocan government should have made a mitigation measure for its investors. 

Nevertheless, Laoc effectuated Law 66/2016 without devising any other alternative 

options. The ultimate purpose of ASNEC Coal Directive is the clean environment, not to 

unilaterally enforce elimination of coal plants.  

49. In fact, ASNEC has never given a precise instruction on how to contrive a specific plan 

to fulfill the goals set by ASNEC Coal Directive. It was solely the independent decision 

of the Laocan government to enact Law 66/2016 and shut down coal plants as a way to 

realize the aim of ASNEC Coal Directive.  

50. Furthermore, Article 8 of ARIO is not applicable to a State. Article 8 says that the conduct 

of an organ or agent of an international organization shall be considered an act of that 

organization under international law if the organ or agent acts in an official capacity and 

within the overall functions of that organization, even if the conduct exceeds the authority 

of that organ or agent or contravenes instructions.13 Member States are not formally 

 
12 Exhibit [C-7] at Record, pp. 16-17. 

13 ARIO, Art. 8. 
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integrated to the institutional structure of the organization, and the authorities of these 

States act as the States’ organs or agents, not the ones of the organization. The State has 

full competence and effective control on its authorities, and therefore their action should 

be attributed to the State alone.14  

2. THE CHALLENGED MEASURE DOES NOT ATTRIBUTE TO 

ASNEC(ASSOCIATION) 

A. The international responsibility attributes to ASNEC Association only if it is 

derived from the act of its organ or agent under Article 6 and 7 of Article on the 

Responsibility of International Organizations(ARIO) 

51. According to ARIO Article 6, the conduct of an organ or agent of an international 

organization in the performance of functions of that organ or agent shall be considered 

an act of that organization under international law.15 Article 7 mandates that the conduct 

of an organ of a State or an organ or agent of an international organization placed at the 

disposal of another international organization shall be considered under international law 

an act of the latter organization if the organization exercises effective control over that 

conduct. Under Article 6 and 7 of ARIO and its commentary, state is not considered as 

an organ or an agent.16 

B. ASNEC Association is not considered as contracting party to the Treaty 

52. Whether ASNEC as an Association can be considered as a contracting party to ASNEC 

Treaty matters because CLAIMANT can argue under the basis of article 10 of ASNEC 

Treaty to commence the arbitration proceedings. In the case at hand, ASNEC Coal 

Directive and ASNEC Energy Investment Treaty are all addressed to its Member States.17 

The competence of a union or an Association closely relates to and empowers its Member 

States: therefore in terms of enforcing internal policy to Member States, an Association 

cannot stand as a contracting party. Association can stand as a contracting party only if 

 
14 Josefa Sicard Mirabal and Yves Derains-9, pp.215-218. 

15 Ibid, Art. 6&7. 

16 ARIO, ILO Commentary on Art. 6, para. 1&2, p. 55. 

17 Procedural No. 2 at Record, pp.66. 
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the concluding treaty is between non-association member state on the external policy, 

not among the association state members themselves on the internal policy.18 Extending 

such logic, as ASNEC Coal Directive is concluded among member states, ASNEC by 

itself cannot stand as a contracting party.  

C. According to Article 4 and 5 of Responsibility of States for Internationally 

Wrongful Acts, Laoc is the proper RESPONDENT 

53. According to Article 4 and 5 of Responsibility of States for Internationally Wrongful 

Acts, the conduct of any State organ shall be considered an act of that State under 

international law, whether the organ exercises legislative, executive, and so on. 19 

Legislation of Law 66 and Law 72 are all considered as the conduct of Laocan Parliament, 

and based on ARIO this amount to Laoc. 

3. ALTERNATIVELY, THE CHALLENGED MEASURE IS 

ATTRIBUTABLE TO BOTH ASNEC ASSOCIATION AND LAOC 

AS A JOINT RESPONDENT 

A. CLAIMANT is entitled to file complaint against Laoc through this arbitration 

proceedings, and both ASNEC and Laoc shall stand as a proper joint 

RESPONDENT 

54. The concept of joint RESPONDENT being recognized under customary international 

law, as can be seen in the practice of the European Union on the co-responsibility 

mechanism in the human rights area. 20  Also, there is no appropriate legal dispute 

mechanism on the ASNEC level; therefore, CLAIMANT filing complaint only against 

Laoc certainly reasonable. 

 

 
18 Tom Fecak, pp. 144-146. 

19 ARSIWA, Art. 4&5, p.2-3. 

20 Brownlie & Maurizio, p. 319-321. 
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ISSUE IV. RESPONDENT HAS VIOLATED ITS INTERNATIONAL OBLIGATION 

UNDER ASNEC TREATY. 

1. RESPONDENT HAS VIOLATED FAIR AND EQUITABLE 

TREATMENT STANDARD AS PROVIDED FOR IN ARTICLE II 

OF THE ASNEC ENERGY INVESTMENT TREATY 

55. FET standard is clearly stated in the Treaty. A lack of general consensus on the precise 

definition of FET standard renders its assessment to be subject to the arbitral tribunal’s 

decision. Based on the criteria established by previous arbitral practices, CLAIMANT 

hereby explains how RESPONDENT violated the FET standard by 1) violating 

legitimate expectation, and 2) causing manifest arbitrariness in decision-making process. 

The first point is explained in paragraphs A and B below, and the second is discussed in 

paragraph C. 

56. The Treaty reads in Article 2: Treatment of investments that each contracting party shall 

accord at all times to investments of investors of other contracting parties FET. Also, the 

investments shall enjoy the most constant protection and security and no contracting 

party shall in any way impair by unreasonable or discriminatory measures their 

management, maintenance, use, enjoyment or disposal.21 

57. Transparency obligation and FET play significant role in international investment field. 

Specifically, interactions between these elements can affect States seeking to attract 

sustainable development friendly investment.   

A. There was a specific commitment from RESPONDENT to CLAIMANT in the 

investment attraction process 

58. RESPONDENT’s economy has been highly dependent on the coal sector for multiple 

decades. Total share of the coal sector is as large as approximately 20% of 

RESPONDENT’s total GDP. In addition, it is estimated that coal industry employs up to 

15% of Laocan domestic workforce. A great portion of the Laocan electorate is employed 

in the coal sector, and it was known that Laocan authorities had an amicable attitude 

 
21 Statement of uncontested facts at Record, pp. 62. 
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towards coal industry.22 

59. Before MFNB’s investment decision took place, there was a meeting between the 

representatives of the Ticadian municipal government, MFNB and Mountaintop. During 

the meeting, Governor of Ticadia had confirmed responsible authorities would grant all 

necessary permits for construction. Furthermore, the Governor specifically ensured that 

relevant officials will be instructed to collaborate with Mountaintop as much as possible 

during and after the construction of T1. The Governor also promoted Laoc’s coal friendly 

policies and its stable investment environment.23 

60. In 2008, a small group of members of the Laocan parliament drafted laws supporting a 

national policy shift into renewable energy. However, most of the parliamentary 

members including influential politicians expressed grave concern. At the time, Frank 

Underwood, the speaker of Laocan parliament, emphasized the pointlessness of green 

energy policies by stating that there is “no reason to fix something that is clearly not 

broken and regularly contributes to our economy”.24 It was the Governor and Ticadian 

officials who assured that the investment would be successful and stable, and the 

CLAIMANT has no fault in trusting them.   

B. RESPONDENT’s legal measure violated CLAIMANT’s legitimate expectation 

61. FET standard includes satisfaction of legitimate expectations. The tribunal in Tecmed v. 

Mexico stated that FET requires contracting parties to provide international investments 

treatment that does not violate basic expectations of foreign investor.25 Foreign investor 

form certain expectations on the host State to act in a consistent manner. To delve into 

details, legitimate expectation mandates that the host State shall not make investors to 

face sudden and unjustified changes in the business and legal environment of host State.26 

62. Nevertheless, RESPONDENT, despite its official assurances, enacted Law 66/2016 and 

 
22 Exhibit [C-1] at Record, pp. 9. 

23 Exhibit [C-2] at Record, pp. 10. 

24 Exhibit [C-1] at Record, pp. 9. 

25 Tecmed v. Mexico Case, para. 154. 

26 See UNCTAD Series on Issues in International Investment Agreements II ‘Transparency’, pp.52. 
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decided to phase out all coal-fired power plants by the end of 2028. Such sudden and 

unjustified change in terms of its investment environment violates investor’s legitimate 

expectation.  

63. The license for commercial operation of the 850 MW Ticadia-1 power plant, given by 

the governor of Ticadia, strengthened legitimate expectation of investors. The license 

was to be effective until 25th, September 2054, and it has special conditions stating that 

the license can be withdrawn or amended only if Ticadia-1 LLC at any time fails to 

comply with provisions of the legislation of the Laoc applicable to the operation of power 

plants. Also, the license ought to have remained valid, provided that Ticadia-1 keeps T1 

conformant with environmental regulations in Laoc. 27  True, Law 66/2016 and Law 

72/2016 were legislated due to political changes in Laoc; however, invalidating the 

license based on this legislative change is against ex post facto law principle. If this is to 

be allowed, investors would not be able to trust any commitment given by Laoc because 

it cannot be guaranteed that such regulations detrimental to the investment environment 

never be established. 

C. RESPONDENT’s legal measure does not comply with due process 

64. Due process, which is the last bastion of procedural fairness, is indicated in most of the 

treaties. The analysis of due process can be found in Venezuela Holdings v. Venezuela 

case, where the investor asserted that Venezuela did not followed any established legal 

procedure, but the Tribunal confirmed that as the law enacted by the State provided a 

four-month negotiation period for corporate adjustment to follow the new legislation, the 

State’s action was lawful.28 

65. However, when enacting Law 66 /2016 and Law 72/2016, Laoc did not take time to 

consult with every stakeholder related to the coal industry. This can be inferred from the 

content of Law 66/2016, which requires complete phase-out of coal-powered plants by 

2028.29 Also, Laoc should have legislated a law based on a reliable set of data, clarifying 

the casual relationship between the growth of coal emissions and the intensity of floods. 

 
27 Exhibit [R-1] at Record, pp. 30. 

28 Venezuela Holdings v. Venezuela Case, para. 294-297. 

29 Exhibit[ C-8] at Record, pp. 18. 
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In fact, other factors might have contributed to the Laocan domestic greenhouse 

emissions, and the governmental task force did not confirmed empirical causation 

between the greenhouse emissions and the floods.30 Because of this, it is hard to tell that 

the Laocan government has carried out enough collection of related data.   

2. RESPONDENT’S LEGAL MEASURE IS CONSIDERED AS AN 

ACT OF EXPROPRIATION 

A. The RESPONDENT’s legal measure amounts to nationalization and 

expropriation 

66. Enactment of Law 66 and Law 72 can amount to indirect expropriation and 

nationalization by the State. An indirect expropriation, unlike a direct expropriation, the 

investor keeps its property, but the value of investment is affected by the measures of the 

State. In contrast, nationalization refers to massive scale takings of private property in an 

industry.31 

67. Law 66, which proclaimed the phase-out of coal-powered plants, affected the 

CLAIMANT’s investment in a negative manner and made it more costly for the 

CLAIMANT to keep or sell its investment.32 The measures taken by Laoc was clearly 

against investors’ legitimate expectations, considering specific commitments made by 

Ticadian Governor and many politicians involved in the coal industry. Legitimate 

expectation is one of the factors to determine indirect expropriation. Moreover, the coal 

plant was to operate for at least 40 years, but because of the enactment of Law 66, its 

lifespan has shrunk by approximately 10 years, forcing CLAIMANT to experience 

substantial deprivation of its investment.  

68. Law 72 amounts to nationalization. Article 7 of Law 72 mandates, that the Laocan 

Renewables Company PLC(“LRC”) shall be established by 15 January 2017, and that 

the charter capital would be paid by Laocan National Treasury. The LRC shall be 

responsible for the government investment in Renewable Energy Sources and would be 

 
30 Exhibit [R-2] at Record, pp. 31. 

31 See Ian Brownlie, Principles of Public International Law , p.514. 

32 Josefa Sicard-Mirabal and Yves Derains-5, pp.122. 
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privatized by 2028. Article 1 of Law 72 reads, that the aim of the law is to increase the 

share of electricity from renewable energy sources,33 and this means that most of the 

electricity supply would be operated by government-funded and owned company, LRC. 

This constitutes a nationalization. 

3. RESPONDENT’S LEGAL MEASURE IS NEITHER LEGITIMATE 

NOR JUSTIFIABLE UNDER ASNEC’S LEGAL FRAMEWORK AS 

WELL AS INTERNATIONAL LAW 

A. There is no legal requirement on complete elimination of coal-energy industry 

under ASNEC’s legal framework and international law 

69. As mentioned previously, the ASNEC Coal Directive targeted to increase the usage of 

renewable energy consumption and restrict the consumption of coal-produced energy. 

However, ASNEC did not specifically stated that all Member States should shut down 

all the power plants without any prior notice to investors. Although the ASNEC Coal 

Directive is binding to its Member States, it did not legally obligate its Member States to 

completely eliminate coal plants. 

B. RESPONDENT has an alternative for its legal obligation compliance under 

ASNEC’s legal framework and international law 

70. RESPONDENT could have chosen alternative measures to comply with the international 

target aside from shutting down the power plants. For example, taxation for the operation 

of coal powered plants would be one way to follow legal obligation and it would be also 

friendly to the investors.  

 

ISSUE V. RESPONDENT BREACHED INTERNATIONAL OBLIGATION AND THE 

COMPENSATION AMOUNT IS REASONABLE AND COMPATIBLE 

 
33 Exhibit [C-9] at Record, pp. 19-20. 
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1. CLAIMANT’S COMPENSATION CLAIM IS LEGITIMATE 

UNDER ASNEC TREATY AND INTERNATIONAL LAW 

A. There was a breach of international obligation committed by and attributable to 

RESPONDENT, and the compensation amount is reasonable and compatible 

considering the income approach 

71. CLAIMANT hitherto asserted that breach of international obligation, which is 

attributable to RESPONDENT, had taken place. In this case, lucrum cessans 

compensations approach would be valid. It denotes damages awarded to include a loss 

of anticipated profit in addition to an actual realizable loss. It includes expectations 

damages caused by the breach, and also the losses of opportunities, reputations, 

creditworthiness future lost profits. 34  Based on this approach, it is reasonable for 

CLAIMANT to claim USD 450,000,000 because CLAIAMANT has lost not only its 

anticipated profit as well as its opportunity to increase its profit by investing in the coal 

industry in Laoc. 

B. The compensation prohibition clause of ASNEC Coal Directive is illegal and 

unacceptable under international law 

72. According to ASNEC Coal Directive 2016/87, in Article 7, it is said that the Member 

States shall pay no compensation to owners and/or operators of coal-fired power plants 

subject to measures adopted by the Member States under Article 7(1). This violates 

Article 31 of Responsibility of States for Internationally Wrongful Acts, a jus cogens in 

international law system, which mandates that the responsible State is obliged to make 

full reparation for the injuries caused by the internationally wrongful act.35 As elaborated 

above, Laoc has violated its international obligation, and therefore this can be considered 

as a wrongful act of a State. This implicitly explains that the compensation-prohibition 

clause is unacceptable under international law.36 

  

 
34 Mara Senn, Dawn Yamane Hewett, et al., p. 419-420. 

35 ARSIWA, Art. 31, pp. 8. 

36 Ibid, p. 422. 
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PRAYERS FOR RELIEF 

In light of the foregoing submissions on behalf of CLAIMANT, Counsel respectfully requests 

the Tribunal the following: 

TO DECLARE THAT: 

1. It has the jurisdiction and powers under the arbitration agreement to adapt the case. 

2. Challenge against Mr. Mason should be rejected. 

3. RESPONDENT is liable with the enactment of Law 66 and 72 and the damage caused 

by the challenged measure. 

4. RESPONDENT treated the investment unfairly and inequitably and, thereby, breached 

Article II and III of the ASNEC Energy Investment Treaty.  

 

AND ORDER RESPONDENT TO: 

1. Pay compensation amounting to no less than USD 450,000,000 plus interest as of the 

date of the violation. 

2.  Compensate CLAIMANT for all of their costs in this Arbitration. 

3.  Bear alone the costs of the Tribunal and of KCAB International. 

 

Respectfully submitted,  

For and on behalf of CLAIMANT C. Greene, Greene & Associates LLP 


