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STATEMENT OF FACTS 

1. Goliath National Bank (“Claimant”) is a joint-stock company incorporated under the 

laws of the Republic of Mercuria. Claimant’s major shareholders are large institutional 

investors from Europe and the United States. 

 

2. The Republic of Laoc (“Respondent”) is a small but developed coastal state. It has a 

parliamentary republic government where each region is administered by a governor. 

Respondent is heavily reliant on coal-fired power plants for its energy production. 

Some of these plants are owned by foreign investors.  

 

3. Mountaintop Investments LLC (“Mountaintop”) is a company incorporated under the 

laws of the Republic of Mercuria. Mountaintop has a good reputation as an investor in 

the energy sector and has financed at least ten coal-fired power plants around the world.  

 

4. Mercuria First National Bank (“MFNB”) is a bank and investor based in the Republic 

of Mercuria. It generally provides high-quality business loans to other corporations. It 

currently has a long-standing relationship with Mountaintop. 

 

5. Governor Ji-Yeong of Ticadia, a municipality in Respondent, actively encouraged 

Mountaintop and MFNB to invest in the construction of the first coal-fired power 

plant in Ticadia. Governor Ji-Yeong claimed that investing in a coal-fired power plant 

in Ticadia would be a safe and profitable investment. He further declared that he would 

maintain favorable conditions for investments in Respondent’s territory.   

 

6. In August 2009, Mountaintop engaged in protracted negotiations with the local 

authorities of Respondent and obtained government approval for the construction of 

a power plant in Ticadia. No environmental concerns were raised.  
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7. In December 2010, Mountaintop and its Laocan subsidiary, Ticadia-1 LLC, entered 

into a Financing Agreement with MFNB to finance the construction of a coal fired 

power plant named Ticadia 1 (“T-1”). The Financing Agreement provides for a Loan 

of USD 600,000,000.00 (“Loan”) to partially finance the construction of T-1.  

 

8. The Loan was also secured by a pledge over the shares in Ticadia-1 LLC owned by 

Mountaintop, as well as a pledged over the power plant building, and the land plot (the 

“Pledged Assets”). T-1’s projected lifetime is 40 years while the loan is payable in 20 

years.  

 

9. On 3 February 2012, while the construction of T-1 was ongoing, Respondent, along 

with the Republic of Mercuria and several neighboring states, formed the Association 

of Sovereign Nations for Economic Cooperation (“ASNEC”).  

 

10. On 19 May 2012, the ASNEC member states entered into a treaty known as the Treaty 

Concerning The Encouragement and Reciprocal Protection of Investments in the 

ASNEC Region or the ASNEC Energy Investment Treaty, (“ASNEC EIT”). The 

treaty aims to encourage investments in the energy sector by requiring contracting 

states to accord Investments of Investors with the standards of “fair and equitable 

treatment,” “most constant protection,” and “non-discrimination.” The treaty also 

includes provisions on expropriation and the corresponding compensation for acts 

constituting expropriation.  

 

11. Thereafter, the construction of T-1 was finished and its operating license was granted 

on 25 September 2014. The operating license was set to expire on 25 September 2054, 

affording T-1 an operational period of 40 years. The operating license also provided 

that it shall remain valid as long as T-1 complied with the provisions of law, as well as 

environmental regulations enacted by Respondent. 
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12. On 6 December 2015, the ASNEC member states, including Respondent, entered into 

the Seoul Agreement on Climate Change (“Seoul Agreement”). The agreement aims to 

lower greenhouse gas emissions to combat rising temperatures and other effects of 

climate change. It also provides that the contracting states must establish a nationally 

determined contributions to combat climate change, as well as pursue domestic 

mitigation measures to achieve their contributions. The agreement was ratified on 11 

January 2016. 

 

13. On 17 February 2016, the ASNEC Council enacted Directive 2016/87 concerning 

renewable sources of energy (“ASNEC Coal Directive”). The Directive mandated that 

energy production for coal-fired power plants in all ASNEC member states be reduced 

to zero by 31 December 2028.  

 

14. On 6 July 2016, pursuant to the ASNEC Coal Directive, Respondent’s Parliament 

passed Law 66/2016 and 72/2016. Law 66/2016 mandated that coal-fired 

powerplant’s energy production be reduced to zero by 31 December 2028 while Law 

72/2016 aimed to provide incentives for investors in renewable energy.  

 

15. Due to the enactment of Law 66/2016, T-1, a once profitable investment, became a 

financial burden for both Ticadia-1 LLC almost overnight. Consequently, Ticadia-1 

LLC was unable to pay its Loan to MFNB. Moreover, the market value of the Pledged 

Assets dropped by at least 40%. Thus, MFNB sought additional securities from 

Ticadia-1 LLC and Mountaintop. However, both Ticadia-1 LLC and Mountaintop 

failed to comply with their obligation under the Financing Agreement. 

 

16.  On 6 May 2017, MFNB instituted a proceeding against Mountaintop to enforce the 

guarantee under the Financing Agreement. Unfortunately, MFNB lost the arbitration 

in 2018. MFNB eventually found itself in a difficult financial situation.  
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17. On July 1 July 2017, to avoid insolvency, MFNB  assigned all its rights and obligations 

under the Financing Agreement to Claimant in exchange for USD 150,000,000.00. 

Having failed to settle the dispute amicably with Respondent, Claimant filed a Notice 

of Arbitration with KCAB International under the 2010 Rules of the United Nations 

Commission on International Trade Law (“UNCITRAL”) against Respondent.  

 

18. During the pendency of the arbitration proceedings, Respondent instituted a challenge 

against Mr. Perry Mason, the arbitrator appointed by the Claimant. Respondent alleges 

that Mr. Mason is not an impartial arbitrator as evidenced by his participation in the 

arbitration proceedings of Hewer Plants JSC v. Wellfalcon (“Hewer Plants case”), which 

involves the closure of a lignite fired power plant and mine in an ASNEC Member 

State. Additionally, Respondent cites as basis Mr. Mason’s certain statements in an 

interview with “The Arbitration Station” wherein he stated that “people must look at 

not only the environmental, but also the financial implications of scenarios similar to 

the Hewer Plants Case.”  

 

19. Ultimately, the Arbitral Tribunal constituted pursuant to the ASNEC EIT shall hold a 

hearing on the issues from November 6 to 9, 2020 in Seoul, the Republic of Korea.   



Team Rezek 

5 
 

SUMMARY OF ARGUMENTS 

 

PROVISIONAL MEASURES. Mr. Perry Mason should be retained as an arbitrator in this 

proceeding since there are no circumstances that give rise to justifiable doubts of his 

impartiality. Respondent challenged the following circumstances: (1) Mr. Perry Mason’s 

involvement in the Hewer Plants JSC v. Wellfalcon case, (2) Mr. Perry Mason’s non-disclosure 

of his involvement in the Hewer Plants JSC v. Wellfalcon case, (3) the statements uttered by 

Mr. Perry Mason’s in the podcast, and (4) Mr. Perry Mason’s involvement in the case of C-

Energy LLC v. Wellfalcon. These circumstances do not give rise to justifiable doubts as to the 

impartiality of Mr. Perry Mason because (1) a reasonable and informed person would conclude 

the same and (2) there is no significant and direct connection between these circumstances 

giving rise to the alleged impartiality. Thus, Mr. Perry Mason should not be replaced as 

arbitrator in this proceeding. 

 

JURISDICTION: STANDING. Claimant has standing to forward this claim before this 

tribunal because (1) the assets it acquired under the Assignment Agreement are considered as 

investments under (i) the definition provided in the ASNEC EIT and (ii) under the “modified” 

Salini test, (2) Respondent’s alleged breach of its obligation as a Contracting Party under the 

ASNEC EIT gives rise to a dispute that is cognizable by this tribunal, (3) Claimant is 

considered an investor in its own right by virtue of its ownership and control over 

Investments, and (4) the dispute was not settled amicably between the parties.  

 

MERITS: ATTRIBUTION. The Challenged Measure or Law 66/2016 is attributable to 

Respondent because (1) Respondent acted in its sovereign capacity in enacting the Challenge 

Measure and (2) ASNEC did not have any effective control over Respondent’s enactment of 

the Challenged Measure.  

 

MERITS: VIOLATION OF ARTICLE II(1) OF THE ASNEC EIT: FAIR AND 

EQUITABLE TREATMENT. Respondent violated Article II(1) of the ASNEC EIT for 
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its failure to provide fair and equitable treatment to Claimant’s Investments through the 

enactment of the Challenged Measure. Respondent failed to provide fair and equitable 

treatment by (1) failing to protect the Investor’s legitimate expectations due to the instability 

of Respondent’s legal framework and the specific representations of Governor Ji-Yeong, (2) 

failing to act transparently due to the failed negotiations as a result of the strict provisions of 

the ASNEC Coal Directive, (3) acting arbitrarily due to Respondent’s irrational decision 

making process in the enactment of Law 66/2016, (4) denying the Investor access to justice 

or procedural due process due to the improper notification of government processes behind 

the enactment of Law 66/2016, and (5) acting in bad faith due to its Parliament having the 

environmentalist coalition as its majority with a deliberate conspiracy to remove the coal 

sector.   

 

MERITS: VIOLATION OF ARTICLE II(1) OF THE ASNEC EIT: MOST 

CONSTANT PROTECTION AND SECURITY. Respondent violated Article II(1) of 

the ASNEC EIT by failing to accord full protection and security to Claimant’s Investments 

through the enactment of the Challenged Measure. The obligation to accord full protection 

and security extends to legal protection and  a breach of either the fair and equitable treatment 

standard or the full protection and security standard is deemed as a breach of both standards. 

Respondent failed to provide full protection and security to Claimant’s Investments.  

 

REMEDY. The Tribunal must declare that Respondent treated the investment unfairly and 

inequitably and, thereby, breached Article II(1) of the ASNEC EIT. Claimant is entitled to 

compensation amounting to no less than USD 450,000,000.00 plus interest as of the date of 

the violation, as well as compensation for the costs of arbitration. 
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PLEADINGS 

I. CLAIMANT HAS STANDING TO BRING THE DISPUTE BEFORE THIS ARBITRAL 

TRIBUNAL. 

 

[1] Article X of the ASNEC Energy Investment Treaty (ASNEC EIT) governs the settlement 

of investment disputes for the current proceedings. It states that disputes related to 

investments, which concern an alleged breach of an obligation of the Contracting Party under 

the Treaty shall first be settled amicably1 before it can be submitted by an Investor Party to an 

arbitral tribunal established in accordance with the rules of the UNCITRAL.2 

 

[2] In order for a party to have standing to raise claims under the ASNEC EIT, the following 

must be present: (1) a dispute relating to an investment, (2) an alleged breach of an obligation 

by a Contracting party, (3) an Investor, and (4) attempts at amicable settlement.  

 

[3] Claimant has satisfied all the jurisdictional requirements under the ASNEC Energy 

Investment Treaty and has the standing to submit this case for dispute. 

A. The present dispute relates to an investment 

 

[4] Several arbitral tribunals have held that the traditional way of interpreting the definition of 

investment is deferring to the language used by the parties, as it is indicative of the parties’ 

intention and consent to the definition.3 In particular, the tribunal in the case of Gruslin v. 

Malaysia,4 held that the definition of investment must be determined by the terms used in the 

investment treaty as the document constitutes the consent of the parties.5 

 

 
1 ASNEC EIT, art. X, ¶ 1. 
2 Id. at ¶ 2. 
3 Exelbert, at 1257. 
4 Gruslin & Lanco International. 
5 Id. 
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[5] Another mode of determining if a transaction is considered as an investment is through 

the test provided by the tribunal in the case of Salini, et. al. v. Morocco.6  Some tribunals, however, 

have adopted a “modified” approach to the Salini test, in which the fourth criteria, the 

contribution to the host state’s economy, is dispensed with.7  

 

[6] In this case, the assets acquired by Claimant are considered as investments under (1) the  

definition provided in the ASNEC EIT and (2) the “modified” Salini test. 

1. There is an investment present in accordance with the provisions of the 

ASNEC Energy Investment Treaty. 

 

[7] The ASNEC EIT provides that an investment is “every kind of asset owned or controlled 

by the Investors of a Contracting Party, either directly or indirectly, outside the Contracting 

Party’s Area but within [the Regional Economic Integration Organization].”8 It includes claims 

to money and performance pursuant to a contract having economic value and associated with 

an investment,9 and any rights conferred by law or contract.10 Accordingly, the assets owned 

by Claimant by virtue of the Assignment Agreement are investments within the definition 

provided by the ASNEC EIT. 

[8] The assets involved in this dispute are the Loan and the rights over the Pledged Assets of 

the Loan,11 which includes all assets of Ticadia-1 LLC, including the Ticadia-1 Power Plant, 

the land plot, the shares in Ticadia-1 LLC owned by Mountaintop,12 the right to compensation 

from third parties13 and the right over any other potential claims against Mountaintop and 

Respondent.14  

 
6 Salini. 
7 See Saba Fakes; Chile; LESI. 
8 ASNEC EIT, art. I (1). 
9 Id.. at art. I, (1) (c). 
10 Id. at §1(f) 
11 Assignment Agreement, § 1.1. 
12 Financing Agreement § 5.1.  
13 Assignment Agreement, § 1.1. 
14 Id. 
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[9] These assets are Investments under the definition provided by the ASNEC EIT. First, the 

Loan is a “claim to money and performance pursuant to a contract”15 as the claim to the Loan 

is pursuant originally to the Financing Agreement, a contract between Ticadia-1 LLC and 

Mercurian First National Bank (MFNB), and subsequently, to the Assignment Agreement, a 

contract between MFNB and Claimant. Second, the rights over the Pledged Assets is a 

“property right” as the Financing Agreement provides that these assets shall be used as a 

security for the loan, and thus constitute a pledge in favor of Claimant16 . Third, the right to 

compensation from third parties, and the right to pursue potential claims against Respondent 

is a “right conferred by law or contract” as these rights are conferred by the Assignment 

Agreement, which is a contract between MFNB and Claimant17. 

[10] Further, Claimant obtained ownership of the Loan and the Pledged Assets by virtue of 

the Assignment Agreement it concluded with MFNB. The Assignment Agreement transfers  

ownership over these assets to Claimant. the Assignment Agreement provides that all rights 

and obligations of MFNB provided under the Financing Agreement shall be Claimant’s18 and 

that Claimant shall be considered the legal successor to MFNB in all matters pertaining to the 

Financing Agreement.19  

[11] The acquisition of assets through assignment is valid. In MNSS v. Argentina,20 the tribunal 

held that if the assignment agreement does not specify the terms on which the investment 

must be made or if the investment treaty defines the investment in general terms, then the 

acquisition of assets under the assignment agreement is considered an investment.21  

[12] In this case, the Assignment Agreement provides that the Claimant, upon payment of 

USD 150,000,000.00,22 shall be given all rights and claims arising from the Financing 

 
15 ASNEC EIT, art. I (1) (c). 
16 Financing Agreement, § 5.1. 
17 Assignment Agreement, § 1.3. 
18 Assignment Agreement, § 1.3. 
19 Id. at §1.1. 
20 MNSS. 
21 Id. at ¶ 195. 
22 Assignment Agreement, § 2.1. 
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Agreement.23 As the Financing Agreement is considered valid under the laws of Respondent,24 

all rights and claims arising from it are likewise valid as well. The Assignment Agreement also 

does not state that Claimant must perform any other action to acquire the assets arising from 

the Financing Agreement.  

[13] Moreover, the ASNEC EIT itself states that an investment is every kind of asset owned 

or controlled that is directly or indirectly controlled by the Investors of a Contracting Party.25 

The ASNEC EIT does not specify how the asset must be owned or controlled to qualify as 

an investment.  Since assignment is a valid mode of acquisition, the assets acquired by Claimant 

through assignment are recognized as an Investments under the ASNEC EIT. Thus, Claimant 

has a valid title over a protected Investment. 

[14] Thus, Claimant is an Investor under the definition of the ASNEC EIT since (1) the assets 

acquired by Claimant fall under the definition of investment as provided in the ASNEC EIT 

and (2) their acquisition is validly recognized by the ASNEC EIT. 

2. There is an investment present in accordance with the “modified” Salini 

test. 

[15] The Salini test provides for four criteria to define an investment, namely (1) a contribution 

of money or assets, (2) a certain duration over which the project was to be implemented, (3) 

an element of risk, and (4) a contribution to the host state’s economy.26 Other tribunals 

however, have held this test to be unreliable as that the criteria provided in the Salini test serve 

merely as characteristics of investments and not strict requirements which a transaction must 

meet before it may be considered an investment.27 As held in the case of Biwater Guff v. 

Tanzania, there is no basis for the strict application of the Salini test in every investment 

dispute.28 Thus, the tribunal still has the discretion to determine what constitutes an 

 
23 Assignment Agreement, § 1.1. 
24 PO3, ¶ 1801, 
25 ASNEC EIT, art. I (1). 
26 Salini, at ¶ 52. 
27 YANNACA-SMALL, at 285. 
28 Biwater Gauff, at ¶¶ 312-14. 
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investment although the Salini test has influence on a tribunal’s determination on whether a 

transaction constitutes an investment.29  

 

[16] Some tribunals, however, have adopted a “modified” approach to the Salini test, in which 

the fourth criteria, a contribution to the host state’s economy, is not necessary to determine 

whether an investment was made.30 Under the modified Salini test, it is not necessary to prove 

a contribution to the host state’s economy because otherwise, other types of investment that 

do not fall under this requirement would be discouraged.31 Thus, there is no need to prove the 

fourth criteria — a contribution to the host state’s economy. 

 

[17] The assets acquired by Claimant likewise meet all the criteria laid out in the “modified” 

Salini test. Therefore, these assets which Claimant acquired by virtue of the Assignment 

Agreement are Investments under the “modified” Salini test. 

 

[18] First, there is a contribution of money or assets.  In the case of Claimant, its contribution 

of money was in the form of the purchase price of USD 150,000,000.00 for the acquisition of 

assets, i.e. rights over the Loan and the rights over the Pledged Assets.32 It is not necessary that 

the purchase price must qualify as a “substantial” investment if the investment treaty does not 

provide for such,33 which the ASNEC Energy Investment Treaty does not. 

 

[19] Second, the project has a specified duration. The construction of the Ticadia-1 

powerplant is expected to be completed within 4 years from its commencement.34 Further, 

the Financing Agreement provides that the Loan should be repaid by the Borrower within 20 

years from the commissioning of the Ticadia-1 Power Plant.35 

 

 
29 YANNACA-SMALL, supra note 27. 
30 See Saba Fakes, at ¶ 3; Chile, at ¶ 232; LESI, at ¶ 72. 
31 Id. 
32 Assignment Agreement, § 2.1. 
33 Vannessa Ventures. 
34 Exhibit C-5. 
35 Financing Agreement, § 3.1. 
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[20] Third, there is an element of risk. Risk is defined as the probability that the returns of the 

investment will not be realized.36 The risk that may be present in investment transactions is 

commercial risk, which are possible negative effects arising from commercial activities.37 The 

two commercial risks involved in this case is credit risk and market risk. Credit risk is the 

possibility that a borrower will fail to meet its obligations under the terms of the loan38 while 

market risk is the possibility of losses on the part of the investor due to the movement of 

market prices.39  In the case of the Investment, Claimant was aware of the credit risk of the 

investment as the original Financing Agreement required securities in the form of Pledged 

Assets.40 Claimant was also aware of the market risk as the Financing Agreement further 

provides that MFNB, now Claimant, could ask for additional securities if the value of the 

assets of Ticadia-1 LLC drops by more than 25%.41 

 

[21] Having satisfied the conditions of the modified Salini test, the assets acquired by Claimant 

through the Assignment Agreement is an Investment under the modified Salini test. 

B.  There is a breach of an obligation by a Contracting Party. 

 

[22] There is a breach of an obligation by a Contracting Party to the ASNEC EIT present in 

this dispute. Respondent violated Article II (1) of the ASNEC EIT which required 

Respondent to accord at all times “fair and equitable treatment” and “the most constant 

protection and security” to Investments of Investors of other Contracting Parties .42 As 

Respondent is a Contracting Party to the ASNEC EIT,43 its breach of obligation under the 

ASNEC EIT gives rise to a dispute that is cognizable by this arbitral tribunal.  

 
36 SALACUSE (2013), at 1.4. 
37 Id. 
38 Basel Committee on Banking Supervision, Principles for the Management of Credit Risk, 
https://www.bis.org/publ/bcbs75.pdf (last visited Sep. 6, 2020). 
39 Bank for International Settlements Committee on Payment and Settlements System, A glossary of terms used in 
payments and settlements system, https://www.bis.org/cpmi/glossary_030301.pdf 31 (last visited Sep. 16, 2020). 
40 Financing Agreement, § 5.1. 
41 Financing Agreement, § 5.4. 
42 Notice of Arbitration, ¶ 17. 
43 ASNEC EIT, Pbl. 
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C. Claimant is an Investor that may bring the dispute to this tribunal. 

 

[23] The ASNEC EIT defines an Investor of a Contracting party as either (1) a natural person 

having the citizenship or nationality or who is permanently residing in that Contracting Party 

or (2) a company or other organization organized in accordance with the law applicable in that 

Contracting Party.44 The ASNEC EIT also defines an investment as every kind of asset owned 

or controlled by the Investors of a Contracting Party outside the Contracting Party’s area, but 

within the Regional Economic Integration Organization.45  

 

[24] In sum, an Investor is (1) a natural or juridical person who is a national of a Contracting 

Party, and (2) a person who owns or controls assets outside the Contracting Party’s area, but 

within the Regional Economic Integration Organization. 

 

[25] Claimant falls under the definition of an Investor as provided by the ASNEC EIT. 

Moreover, Respondent’s argument on the intuitu personae nature of treaty claims does not apply 

as Claimant is considered an investor in its own right.  

1. Claimant’s nationality falls under the scope of the ASNEC EIT. 

 

[26] The jurisdiction of the arbitration tribunal is determined by the party’s nationality.46 If a 

host state is a party to the treaty has agreed to submit to arbitration, then the consent extends 

to the nationals of that state.47 

 

[27] Article X, Section 3 of the ASNEC EIT provides that each contracting party gives its 

unconditional consent to the submission of a dispute to international arbitration.48 As stated 

in the preamble of the ASNEC EIT, the Republic of Mercuria is a contracting party to the 

 
44 ASNEC EIT, art. 1, ¶ 4. 
45 ASNEC EIT, art. 1, ¶ 1. 
46 ASNEC EIT, art. 1, ¶ 1. 
47 ASNEC EIT, art. 1, ¶ 1. 
48 ASNEC EIT, art. X (3). 
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treaty.49 Because the Republic of Mercuria is a contracting party to the ASNEC EIT, its 

consent to submit to arbitration extends to its nationals as well. Thus, nationals of Mercuria 

have standing to enter into arbitration with other contracting parties of the treaty.  

 

[28] With regard to Claimant’s status as a corporation, the determining factor of a 

corporation’s nationality is the place of incorporation or the main seat of business.50 The 

ASNEC EIT also provides that Investors include companies or other organizations organized 

in accordance with the laws of the Contracting Party.51 

 

[29] In the case of Claimant, it is a corporation organized under the laws of the Republic of 

Mercuria, a contracting party to the ASNEC EIT.52 Thus, Claimant is considered a national 

of Mercuria. Since the provision of arbitration extends to nationals of the contracting parties, 

the right to arbitrate likewise extends to Claimant. 

2. Claimant owns and controls assets within the ASNEC region. 

 

[30] Claimant obtained ownership of assets by virtue of the Assignment Agreement. The 

Assignment Agreement provides that all rights and obligations of MFNB under the Financing 

Agreement shall be transferred to Claimant.53 Consequently, MFNB no longer has any rights 

or obligations under the Financing Agreement as a result of the Assignment Agreement.54  

Thus, Claimant has full ownership of these rights and obligations.  

 

[31] Apart from owning the assets, Claimant also has the ability to control the assets by virtue 

of the Assignment Agreement. The Assignment Agreement transfers all of MFNB’s rights and 

obligations under the Financing Agreement to Claimant. These rights include the right of 

 
49 ASNEC EIT, Pbl. 
50 DOLZER & SCHREUER (2012), at 47. See Autopista, at ¶ 107 & Senegal, at ¶ 29. 
51 ASNEC EIT, art. I (4) (b).  
52 Notice of Arbitration, ¶ 1. 
53 Assignment Agreement, § 1.3. 
54 Assignment Agreement, § 1.4 
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repayment of the Loan,55 the right over the Pledged Assets,56 and the right to demand 

additional securities if ever the market value of the assets of Ticadia-1 LLC drops by more 

than 25%.57 The Assignment Agreement  also provides for additional rights, such as the right 

to claim compensation from third parties,58 and the right to pursue any claims against 

Mountaintop and Respondent.59  

 

[32] The above-mentioned rights are considered as Investments owned by Claimant by virtue 

of the Assignment Agreement. Thus, Claimant may act on these rights and pursue these claims 

on its own free will because Claimant has ownership over these rights. Therefore, Claimant 

has control over the performance of these rights.  

 

[33] Thus, as Claimant has ownership and control over the assets by virtue of the Assignment 

Agreement, it is an Investor under the ASNEC EIT.  

3. Respondent cannot rely on its argument that treaty claims are intuitu 

personae and therefore cannot be assigned. 

 

[34] Article 23(1) of the UNCITRAL Arbitration Rules provides that an arbitration tribunal 

shall have the power to rule on its own jurisdiction with respect to the existence of a valid 

treaty claim60. In this dispute, although Claimant’s rights are embodied in a contractual 

agreement, the tribunal still has the competence to decide whether it may take cognizance of 

the same rights under the ASNEC EIT.  

 

[35] The tribunal has the competence to take cognizance of Claimant’s rights under the 

ASNEC EIT because (1) the assignment by MFNB of the treaty claims is neither prohibited 

 
55 Financing Agreement, § 3.1. 
56 Financing Agreement, § 5.1. 
57 Financing Agreement, § 5.4. 
58 Assignment Agreement, § 1.1. 
59 Id. 
60 UNCITRAL Rules (2010), art. 23 (1).  
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by the ASNEC EIT nor international law and (2) Claimant is raising the claim as an investor 

in its own right and not merely as an assignee. 

a) The assignment by MFNB of the treaty claims is neither 

prohibited by the ASNEC EIT nor international law. 

 

[36] The ASNEC EIT does not expressly prohibit the assignment of treaty claims. In fact, the 

ASNEC EIT only provides for the qualifications of an Investment61 and an Investor of a 

contracting party.62 Thus, as long as an asset or a party qualifies under these two qualifications, 

a party may validly invoke the provisions of the ASNEC EIT in an arbitration dispute. Since 

Claimant has met these two qualifications, Claimant may validly invoke the provision of the 

ASNEC EIT.  

 

[37] The assignment of investment treaty claims are not per se invalid.63 Investment claims 

are those filed by individuals whose personal rights have been violated.64 Therefore, there is 

no need to establish privity of the claimant in the original agreement giving rise to the claim, 

which in this case is the Financing Agreement.65  Moreover, treaty claims is only considered 

intuitu personae at the time the investment is made.66 Thus, the claimant need not need to be 

the same party that originally entered into the investment agreement because treaty claims are 

in the nature of a direct claim.67   

 

[38] In the current dispute, the assignment of treaty claims to Claimant is valid because it is 

not prohibited by the ASNEC EIT nor by international law. Thus, Claimant, as an assignee, 

may validly institute arbitration under the ASNEC EIT.  

 
61 ASNEC EIT, art. 1(1). 
62 ASNEC EIT, art. 1(4). 
63 African Holding. 
64 BERNARDINI, at 4. 
65 Goh, at 6. 
66 Id. at 14 
67 Id.  
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b) Claimant is an investor in its own right and not only an assignee. 

 

[39] Claimant has a personal claim over which it may file a dispute. If a state violated its 

contractual obligations to an investor, directly or indirectly, such act is a violation of the 

investment treaty.68 Moreover, the fact that a breach may give rise to a contractual claim does 

not mean that it cannot separately give rise to a treaty claim.69 Although investment treaties 

create obligations between states, investment treaties also give investors the right to file claims 

against states under the treaty.70  

 

[40] In this case, Claimant is pursuing its claim not only as an assignee of MFNB, but also as 

an investor in its own right. Claimant owns and controls the Investments it acquired through 

the Assignment Agreement. Thus, it can pursue any claims for violation of the rights over 

these Investments. Moreover, given this, Claimant has the right to institute actions for any 

violation of its treaty rights which include the right to fair and equitable treatment of 

investments and the right to constant protection and security of investments. 

 

[41] Thus, Respondent cannot rely on its argument that treaty claims cannot be assigned as 

they are intuitu personae, as, first there is no clear prohibition against the assignment of treaty 

claims,71 and second, Claimant is pursuing its claim as an investor in its own right and not only 

as an assignee. 

D. The dispute was not settled amicably. 

 

[42] Article X of the ASNEC EIT provides that “[d]isputes related to Investments, which 

concern an alleged breach of an obligation of a Contracting Party shall, if possible, be settled 

amicably.”72 

 
68 Impregilo, at ¶ 182. 
69 Impregilo, at ¶ 258. 
70 Ecuador. 
71 Goh, supra note 65 at 13. 
72 ANEC EIT, art. X. 
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[43] Claimant tried to settle the dispute amicably, however, their efforts failed. 73 Given this 

and the fact that Respondent has agreed to arbitrate the dispute under the administration of 

KCAB International,74 Claimant may submit this dispute for arbitration as provided by Article 

X (1) of the ASNEC EIT.  

SUMMARY 

 

[44] Claimant has standing to forward this claim before this tribunal because: first, the assets 

it acquired under the Assignment Agreement are considered as investments under the 

definition provided in the ASNEC EIT and under the “modified” Salini test; second, 

Respondent’s alleged breach of its obligation as a Contracting Party under the ASNEC EIT 

gives rise to a dispute that is cognizable by this tribunal; third, Claimant is considered an 

investor in its own right by virtue of its ownership and control over Investments; and fourth, 

the dispute was not settled amicably between the parties, which allows Claimant to raise this 

dispute before the tribunal in accordance with the ASNEC EIT.  

II. THERE ARE NO EXISTING CIRCUMSTANCES THAT WOULD GIVE RISE TO JUSTIFIABLE 

DOUBTS AS TO MR. PERRY MASON’S IMPARTIALITY. 

 

[45] Article 12 of the United Nations Commission on International Trade Law (UNCITRAL) 

Arbitration Rules provides that “[a]ny arbitrator may be challenged if circumstances exist that 

give rise to justifiable doubts as to the arbitrator’s impartiality or independence.”75 

[46] In determining whether there are justifiable doubts indicating an arbitrator’s impartiality, 

tribunals have held that two standards may be used: (1) the view of a reasonable and informed 

person, and (2) objective reasonableness. 

 
73 Notice of Arbitration, ¶ 3. 
74 Id. 
75 UNCITRAL Rules 2010, art. 12. 
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[47] In AWG Group v. The Argentine Republic,76 the tribunal held that justifiable doubts exist if 

a reasonable and informed person viewing the facts would be led to conclude that there is 

justifiable doubt as to the challenged arbitrator’s independence and impartiality.77  

[48] Moreover, the tribunal in Sociedad General de Aguas de Barcelona v. Argentina78 held that there 

must be a significant and direct connection between the circumstances giving rise to the alleged 

impartiality and the current dispute.79 Further, the tribunal held that “it is the objective 

reasonableness of these concerns that is ultimately determinative” of the arbitrator’s 

impartiality.80  

[49] The circumstances mentioned by Respondent do not give rise to justifiable doubts as to 

the impartiality of Mr. Perry Mason because (1) a reasonable and informed person would 

conclude the same and (2) there is no significant and direct connection between these 

circumstances giving rise to the alleged impartiality. 

A. Mr. Perry Mason’s involvement in the Hewer Plants JSC v. Wellfalcon case does not give rise 

to justifiable doubts on his impartiality. 

 

[50] The Hewer Plant’s JSC v. Wellfalcon case involved an investment over a lignite-fired power 

plant and a connected open-cast lignite mine.81 In the present case, the Investments are the 

Loan and the Pledged Assets, among others. Moreover, there is no indication that the claims 

of Hewer Plants JSC are based on the ASNEC EIT, as in the present dispute. The article 

merely says that Wellfalcon violated a “fair and equitable treatment standard”82 but it does not 

state under which treaty this standard is found. Thus, a reasonable and informed person 

viewing these facts would conclude that the mere fact of participation in two unrelated cases 

 
76 Sociedad General (2008). 
77 Id.  
78 Id., at ¶ 24. 
79 Id. 
80 Id. 
81 Exhibit R-9. 
82 Id. at ¶ 3. 
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does not amount to circumstances giving rise to justifiable doubts as to Mr. Perry Mason’s 

impartiality. 

 

[51] Further, the Tribunal in Suez and ors v. Argentina,83 held that the mere participation of an 

arbitrator in a case that has similar issues or where the parties have similar standing is not 

indicative of the arbitrator’s partiality.84 The connection between the facts and circumstances 

of Hewer Plants JSC v. Wellfalcon and the present case is not similar, significant, and direct. As 

regards the subject matter of the dispute, the current dispute involves loans, pledged assets, 

and others, while the Hewer Plants JSC v. Wellfalcon involves a lignite-fired power plant and a 

connected open-cast lignite mine. As regards the applicable investment treaty, the current 

dispute involves the application of the ASNEC EIT, while the Hewer Plants JSC v. Wellfalcon 

does not provide its basis. Clearly, the facts and circumstances of the current dispute and Hewer 

Plants JSC v. Wellfalcon are not connected. 

 

[52] Thus, Mr. Perry Mason cannot be considered impartial based solely on the fact that he 

participated in an arbitral case with facts and circumstances that bear no connection with the 

current dispute. 

B. Mr. Perry Mason’s non-disclosure of his involvement in the Hewer Plants JSC v. Wellfalcon 

case does not give rise to justifiable doubts on his impartiality. 

 

[53] The tribunal in the case of AWG Group v. Argentina85 held that Article 11 of the 

UNCITRAL Arbitration Rules only requires an arbitrator to disclose facts that, if disclosed, 

might give rise to justifiable doubts as to the arbitrator’s impartiality. 86 Correspondingly, an 

arbitrator has no obligation to disclose facts which do not meet that test.87 

 

 
83 Sociedad General (2007). 
84 Id.  
85 Sociedad General (2008). 
86 Id. 
87 Id. 
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[54] In this case, Mr. Perry Mason’s nondisclosure of his involvement does not give rise to 

justifiable doubts as to his impartiality. The mere fact of participation in two unrelated cases 

does not amount to circumstances giving rise to justifiable doubts as to an arbitrator’s 

impartiality which warrants disclosure. A reasonable and informed person would conclude 

that there are no circumstances giving rise to justifiable doubts and there is no significant and 

direct connection between the current dispute and the Hewer Plants JSC v. Wellfalcon case. 

Hence, Mr. Perry Mason is not obliged to disclose his involvement in the Hewer Plants JSC v. 

Wellfalcon case.  

C. The statements uttered by Mr. Perry Mason for the podcast does not give rise to justifiable 

doubts on his impartiality. 

 

[55] Mr. Perry Mason’s statements should be considered within the context in which the 

statements were made. In National Grid v. Argentina,88 the London Court of International 

Arbitration (LCIA) tribunal, in resolving a challenge against an arbitrator, held that the 

statement of an arbitrator must not be viewed in isolation without considering the context in 

which the statements were made.89 Thus, the LCIA tribunal ruled that it was inappropriate to 

determine the arbitrator’s impartiality by looking at his statements in isolation without 

considering the arbitrator’s participation in the arbitration proceedings as a whole or the 

statement’s context.90 

 

[56] Mr. Perry Mason explicitly stated that he made the challenged statements in line with the 

career advice he was giving to young law practitioners.91 He further clarified that the 

statements were not made as an in-depth analysis of a complex legal question, or any question 

relating to the current dispute.92 Given this, a reasonable and informed person would be able 

 
88 National Grid, at 22-3, ¶ 92. 
89 Id. 
90 Id. 
91 Perry Mason’s Response to Respondent’s Challenge, at ¶ 6. 
92 Id.  
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to conclude that there are no circumstances giving rise to his impartiality to the dispute as the 

statements were not made in relation to current dispute.  

D. Mr. Perry Mason’s involvement in the case of C-Energy LLC v. Wellfalcon does not give rise 

to justifiable doubts on his impartiality. 

 

[57] An arbitrator who has made a disclosure considers himself or herself to be impartial and 

independent of the parties, despite the disclosed facts, and, therefore, capable of performing 

his or her duties as arbitrator. 93 Otherwise, he or she would have declined the nomination or 

appointment at the outset, or resigned.94 

 

[58] In the case of Mr. Perry Mason, since he disclosed his appointment as arbitrator in the 

case of C-Energy LLC v. Wellfalcon,95 he still considers himself to be impartial and independent 

in the current dispute despite his appointment. Otherwise, he would have declined the 

appointment. 

 

[59] Further, there are no circumstances giving rise to Mr. Perry Mason’s impartiality with 

respect to his involvement in the C-Energy LLC v. Wellfalcon.  

 

[60] In his response to Respondent’s challenge, Mr. Perry Mason clarified that, although the 

case of C-Energy LLC v. Wellfalcon and the present dispute involve the phase out of coal-fired 

power plants, the facts and circumstances of Hewer Plants JSC v. Wellfalcon and C-Energy LLC 

v. Wellfalcon are not identical to those of the current dispute.96 The current dispute involves 

loans, pledged assets, and others, while Hewer Plants JSC v. Wellfalcon and C-Energy LLC v. 

Wellfalcon both involve power plants.   

 

 
93 IBA Guidelines, General Standard Number 3 (c). 
94 Id. 
95 Perry Mason’s Response to Respondent’s Challenge, at ¶ 4. 
96 Id. at ¶ 5. 
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[61] Thus, there is no significant and direct connection between the facts and circumstances 

of Hewer Plants JSC v. Wellfalcon , C-Energy LLC v. Wellfalcon, and the current dispute. Moreover, 

a reasonable person having knowledge of facts and circumstances of the aforementioned 

disputes would conclude that this circumstance would not give rise to justifiable doubts as to 

Mr. Perry Mason’s impartiality.  

SUMMARY 

 

[62] Respondent challenged the following circumstances: first, Mr. Perry Mason’s 

involvement in the Hewer Plants JSC v. Wellfalcon case; second, Mr. Perry Mason’s non-

disclosure of his involvement in the Hewer Plants JSC v. Wellfalcon case; third, the statements 

uttered by Mr. Perry Mason’s for the podcast; and fourth, Mr. Perry Mason’s involvement in 

the case of C-Energy LLC v. Wellfalcon. These circumstances do not give rise to justifiable 

doubts as to the impartiality of Mr. Perry Mason because (1) a reasonable and informed person 

would conclude the same and (2) there is no significant and direct connection between these 

circumstances giving rise to the alleged impartiality. Thus, Mr. Perry Mason should not be 

replaced as arbitrator in this proceeding. 
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MERITS 

III. THE CHALLENGED MEASURE IS ATTRIBUTABLE TO RESPONDENT. 

 

[63] A breach of a state’s international obligation triggers international state responsibility.97 

This principle is expressly articulated in the International Law Commission’s Articles on 

Responsibility of States for Internationally Wrongful Acts of 2001 (“ARSIWA”).98 The 

ARISWA provides that every internationally wrongful act of a State entails the international 

responsibility of that State.99 Further, it provides that an internationally wrongful act of a State 

exists when (1) the act is attributable to the State under international law and (2) the act 

constitutes a breach of an international obligation of the State.100  

 

[64] The principle of attribution follows from the concept of the unity of the state.101 This 

applies to organs at all levels and  regardless of the position of the organ in the state’s 

administrative organization.102 The state’s responsibility extends to all branches of the 

government — the executive, legislature, and judiciary.103 As corporate entities, states can only 

act through their agents and representatives, specifically the natural or juridical persons acting 

on their behalf.104  

 

[65] In these proceedings, (1) the enactment of Law 66/2016 by Respondent’s Parliament is 

attributable to Respondent and correspondingly, (2) the enactment of Law 66/2016 is not 

attributable to ASNEC because (i) ASNEC does not have effective control over Respondent 

and (ii) Respondent acted in its sovereign capacity. 

 
97 BROWNLIE, at 523. 
98 ARISWA. 
99 ARSIWA, art. 1. 
100 ARSIWA, art. 2. 
101 DOLZER & SCHREUER, supra note 50 at 216. 
102 Id. 
103 Id. 
104 STEFANO, at 5. 
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A. The Parliament’s enactment of Law 66/2016 is attributable to Respondent. 

 

[66] The ARISWA provides that “[t]he conduct of any State organ shall be considered an act 

of that State under international law, whether the organ exercises legislative, executive, judicial 

or any other functions, whatever position it holds in the organization of the State, and 

whatever its character as an organ of the central Government or of a territorial unit of the 

State.”105 In international law, an organ includes any person or entity which has a status 

conferred in accordance with the internal law of the State,106 as well as those of the 

government, exercising whatever functions, and at whatever level in the hierarchy, including 

those at provincial or even local level.107  

 

[67] Legislative bodies are clearly considered as state organs because those performing 

legislative functions are expressly indicated as an organ and no distinction is given that would 

exclude legislative bodies from being considered as such.108 Thus, in Nycomb v Latvia,109 the 

tribunal held that the action of a legislature is attributable to the state.110 This is understandably 

so because the legislature is a vital part of state organization and gives expression to official 

policies by its enactments.111  

 

[68] In this proceeding, Respondent, being a parliamentary republic,112 enacts its laws through 

its Parliament. The laws enacted by Respondent’s Parliament reflect Respondent’s official 

positions, priorities, and policies. Evidently, Respondent’s Parliament performs legislative 

functions that advance Respondent’s interests. Consequently, Respondent’s Parliament is a 

state organ whose acts are considered as acts of Respondent.  

 

 
105 ARISWA, art. 4. 
106 Id. 
107 CRAWFORD, at 95. 
108 Id. 
109 Nykomb, at 93. 
110 Id. 
111 BROWNLIE, supra note 97. 
112 Statement of Uncontested Facts, at ¶ 2. 
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[69] Consequently, Respondent is liable for the enactment of the Challenged Measure (Law 

66/2016) which violates the ASNEC EIT through its mandate of  phasing out of all coal-fired 

power plants by 31 December 2028. Respondent cannot deny its direct liability for the 

enactment of the Challenged Measure because the acts of its organs are attributable to it. 

B. The enactment of Law 66/2016 is not attributable to ASNEC. 

 

[70] The law of responsibility has been largely articulated through the work of the ILC in its 

three texts: ARSIWA, the ILC Articles on Diplomatic Protection of 2006, and the Articles on 

Responsibility of International Organizations (“ARIO”).113 

 

[71] In fact, the ASNEC Charter uses the framework of the ARIO with regard to attribution. 

Specifically, the ASNEC Charter provides that “[w]hen the Member States enforce or 

implement any legal acts of [ASNEC], the attribution of conduct, as between the Member 

States and the Association, shall be governed, in particular, by Articles 6 and 7 of the ARIO, 

mutatis mutandis.”114 

 

[72] In this proceeding, the pertinent provisions of the ARIO on the attribution of state 

conduct to international organizations are not applicable because (1) Respondent acted in its 

sovereign capacity in enacting Law 66/2016 and (2) ASNEC does not have effective control 

over Respondent’s enactment of Law 66/2016. 

1. Respondent acted in its sovereign capacity in enacting Law 66/2016. 

 

[73] The ARIO provides that “[t]he conduct of an organ or agent of an international 

organization in the performance of functions of that organ or agent shall be considered an act 

of that organization under international law, whatever position the organ or agent holds in 

respect of the organization.”115 Clearly, the conduct of an alleged organ is attributable to the 

 
113 Brownlie, at 523. 
114 Exhibit R-3, art. 120. 
115 ARIO, art. 6. 
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international organization only when the supposed organ exercises functions that have been 

given to it by the said international organization.116 Correspondingly, a conduct is not 

attributable to an international organization when the alleged organ acts in a private capacity.117 

 

[74] Respondent’s Parliament is clearly not an organ of ASNEC. ASNEC did not delegate 

powers to Respondent’s Parliament nor conferred authority to the Parliament to act on its 

behalf. The enactment of Law 66/2016 was an exercise of Respondent’s sovereignty.118 

Evidently, the rules governing attribution of conduct to an international organization under 

the ARIO will not relieve Respondent from its responsibility arising from its breach of its 

obligations under the ASNEC EIT.  

2. ASNEC does not have effective control over Respondent’s enactment 

of Law 66/2016. 

 

[75] The ARIO provides that “[t]he conduct of an organ of a State or an organ or agent of an 

international organization that is placed at the disposal of another international organization 

shall be considered under international law an act of the latter organization if the organization 

exercises effective control over that conduct.”119 By express provision, the ARIO requires that 

effective control by an organization be established before the rules governing attribution of 

conduct to international organizations can be applied.  

 

[76] In TSA Spectrum de Argentina v. Argentina,120 the tribunal held that effective control is 

present when an entity is “actually controlled” by another.121 Further, in Jan de Nul NV v. 

Egypt,122 the tribunal explained that effective control requires not only general control over the 

organ but also “specific control” over the imputed act.123  

 
116 ARIO, at 56. 
117 Id. 
118 Id. 
119 Id. at art. 7. 
120 TSA, at ¶ 117. 
121 Id. 
122 Egypt, at ¶ 173. 
123 Id. 
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[77] Neither actual control nor specific control is present in this case. First, ASNEC Council 

Directive 2016/87 does not exhibit control because it is only “binding, as to the result to be 

achieved [ ] but shall leave to the national authorities the choice of form and methods”124 and 

it does not prescribe the means Respondent have to adopt to achieve the goals of the directive, 

recognizing the specific circumstances of each ASNEC member state.125 Second, although 

ASNEC may impose penalties on member states who committed a breach of its obligations 

under the ASNEC Founding Charter,126 the imposition of the penalties is subject to the 

unanimous determination by the ASNEC Council127 thereby weakening and lessening the 

incidence of the exercise of the alleged control.  

  

[78] Thus, Respondent’s enactment of Law 66/2016 cannot be attributed to ASNEC because 

ASNEC neither had actual control nor specific control over the acts of Respondent’s 

Parliament. 

SUMMARY 

 

[79] The Challenged Measure or Law 66/2016 is attributable to Respondent. Respondent 

acted in its sovereign capacity in enacting the Challenged Measure and ASNEC did not have 

any effective control over Respondent’s enactment of the Challenged Measure. Thus, it is 

Respondent and not ASNEC who is responsible for the Challenged Measure. 

IV. THE CHALLENGED MEASURE VIOLATES ARTICLE II(1) OF THE ASNEC EIT. 

 

[80] The must be an internationally wrongful act committed by the said state for a state to be 

liable.128 The elements of an internationally wrongful act of a state are (1) a conduct that is 

attributable to the state under international law and (2) a conduct which constitutes a breach 

 
124 Exhibit R-3, art. 115 (3). 
125 Exhibit C-7, art. 7. 
126 Exhibit R-3, art. 124 (4). 
127 Id., art. 124 (1). 
128 ARSIWA, art. 1. 
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of an international obligation of the state.129 The ARISWA provides that there is a breach of 

an international obligation when an act of the state is not in conformity with what is required 

of it by the said obligation, regardless of its origin or character.130 

 

[81] Under the ASNEC EIT, Respondent is bound to accord fair and equitable treatment to 

the investments of investors at all times.131 Further, the ASNEC EIT obligates Respondent to 

ensure that the Investments of Investors enjoy the most constant protection and security from 

unreasonable or discriminatory measures.132  

 

[82] In this case, Respondent committed a breach of its international obligations to (1) accord 

fair and equitable treatment and (2) provide full protection and security to the Investments of 

Investors covered by the ASNEC EIT when it enacted the Challenged Measure. 

A. Respondent failed to accord fair and equitable treatment to Claimant’s investments. 

 

[83] In determining violations of an investment treaty’s fair and equitable treatment (“FET”) 

standard, tribunals assess whether a state (1) failed to preserve the investor’s legitimate 

expectations, (2) failed to act transparently, (3) acted arbitrarily or subjected the investor to 

discriminatory treatment, (4) denied the investor access to justice or procedural due process, 

or (5) acted in bad faith.133  

[84] Respondent committed a breach of its international obligations under the ASNEC EIT 

to accord fair and equitable treatment by (1) failing to preserve the Investor’s legitimate 

expectations, (2) failing to act transparently, (3) acting arbitrarily in enacting measure, (4) 

denying the Investor access to justice or procedural due process, and (5) acting in bad faith 

when it enacted the Challenged Measure. 

 
129 ARSIWA, art. 2. 
130 ARSIWA, art. 12. 
131 ASNEC EIT, art. II. 
132 ASNEC EIT, art. II. 
133 SALACUSE (2015), at 250. 
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1.  Respondent failed to preserve its Investor’s legitimate expectations. 

a) Legitimate expectations are based on the host state’s legal 

framework and specific representations. 

 

[85] An investor’s legitimate expectation is based on (1) the host state’s legal framework and 

(2) any undertakings and representations made explicitly or implicitly by the host state.134   

 

[86] The host state’s legal framework consists of legislation, treaties, assurances contained in 

decrees, licenses, executive statements, and contractual undertakings.135 Notably, specific 

representations play a central role in the creation of legitimate expectations.136 Specific 

representations are derived from a state’s undertaking and representation which were made 

explicitly or implicitly by the host state.137 Correspondingly, subsequent acts of the host state 

which are inconsistent with the prior assurances it made to investors will breach the principle 

of fair and equitable treatment.138  

 

[87] In the case of National Grid v. Argentina,139 the tribunal explained that the standard of fair 

and equitable treatment is intended to protect the reasonable expectations of an investor at 

the time it made the investment based on representations, commitments or specific conditions 

offered by the state. Thus, a state should not act in a manner which frustrates the basic 

expectations of investors in relation to their investments.140 

b) The instability of Respondent’s legal framework breaches the fair 

and equitable treatment standard of the ASNEC EIT. 

 

 
134 Dolzer (1981). 
135 DOLZER & SCHREUER (2012), supra note 50. 
136 DOLZER & SCHREUER (2012), supra note 50. 
137 Id. 
138 See also Reisman & Arsanjani; Vasciannie, at 146-7; Wälde. 
139 National Grid. 
140 Id., at ¶ 173. 
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[88] The legitimate expectations of an investor is grounded on the legal order of the host state 

as it stood at the time the investor acquires the investment.141 In this proceeding, Respondent 

has been engaged in the coal sector for decades.142 Since the coal sector is a pillar to its 

economy, Respondent’s legal framework in the area of coal mining and generation has not 

changed for over 25 years apart from legal developments made in relation to best available 

techniques.143 Notably, even Respondent’s own representatives observed that he “sees no 

reason to fix something that is clearly not broken and regularly contributes to our economy”144 

when asked about Respondent’s pro-coal sector policies. 

 

[89] It was precisely the strength of Respondent’s coal sector and Respondent’s favorable 

legislative policies that led MFNB to pursue an investment in the construction of Ticadia-1 

despite the risks associated with making a costly investment. Moreover, the pro-coal sector 

policies and members of Parliament, as well as the grant of an operating license which is valid 

for forty years, all contribute to the creation of Claimant’s legitimate expectations that a coal-

related investment in Laoc would yield a high return of investment based on the favorable 

legal framework of Respondent at the time the investment was made. 

c) Respondent acted contrary to the specific representations it made 

to its Investors. 

 

[90] Specific representations play a central role in the creation of legitimate expectations.145 In 

Waste Management v. Mexico,146 the tribunal found that a state who acted in contrast to the 

representations it made to its investors violated the the fair and equitable treatment standard.147 

 

 
141 Schreuer & Kriebaum, at 265. 
142 Exhibit C-1. 
143 Exhibit C-1. 
144 Exhibit C-1. 
145 DOLZER & SCHREUER (2012), supra note 50 at 145. 
146 Waste Management. 
147 Id. 
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[91] Mr Ji-Yeong, Governor of Ticadia, actively looked for investors interested in constructing 

a power plant in Ticadia.148 He travelled to the Republic of Mercuria on several occasions and 

delivered numerous presentations at investment forums, investment banks, and energy 

conglomerates where he promoted Ticadia as a perfect place for a new coal plant.149 

Subsequently, Mr. Yi-Jeong’s specific representations became instrumental to the perfection 

of the Financing Agreement between Ticadia-1 LLC and MFNB.150 

 

[92] Clearly, Mr. Ji-Yeong actively encouraged MFNB to invest in the construction of Ticadia-

1151 when he promised that “all relevant government officials will cooperate with Mountaintop 

to the fullest extent possible not only during the construction process but also after the launch 

of Ticadia-1.”152 Mr. Ji-Yeong, as a direct extension of the Respondent’s government,153 made 

specific representations that Ticadia-1 would be protected by the Respondent’s government.  

 

[93] The acts of Respondent are contrary to the established legitimate expectations of the 

investor. Here, the enactment of Law 66/2016 effectively reduced the operating life of 

Ticadia-1 by twenty-four years.154 The enactment of the Challenged Measure turned the 

powerplant from a profitable asset to a financial burden to the investors.155 Evidently, 

Respondent failed to preserve its Investor’s established legitimate expectations. 

2.  Respondent failed to act transparently. 

 

[94] The failure of a host state to act “transparently” towards an investor constitutes a breach 

of the fair and equitable standard. Governments need to be transparent about what rules are 

in force so that investors can plan and manage their operations.156 Once the investor makes 

 
148 Id. at ¶ 1783. 
149 Id.. 
150 Id.. 
151 Notice of Arbitration. 
152 Exhibit C-2. 
153 PO3, at ¶ 1781-2. 
154 Law 66/2016, at ¶ 385. 
155 Exhibit C-11, at ¶ 486-490. 
156 SALACUSE (2015), supra note 133 at 260. 
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an investment, fairness requires that the government inform the investor of changes in the 

applicable rules affecting its investments so that the investor may adjust accordingly.157  

 

[95] Governmental transparency affects an investor’s legitimate expectations.158 An investor’s 

legitimate expectations will be based on the host state’s legal framework and any undertakings 

or representations made by the host state explicitly or implicitly.159 The principle of protecting 

legitimate expectations is often combined with the principle of transparency — the 

government administration has to make clear what it wants from the investor and cannot hide 

behind ambiguity and contradiction itself.160 

 

[96] The fair and equitable treatment standard is breached when a host government has failed 

to act transparently and has failed to protect the investor’s legitimate expectations. In Metalclad 

Corporation v. United Mexican States,161 the tribunal held that “Mexico had violated the fair and 

equitable standard when it failed to ensure a transparent and predictable framework for 

Metalclad’s business planning and investment.162 The totality of these circumstances 

demonstrates a lack of orderly process and timely disposition in relation to an investor of a 

Party acting in the expectation that it would be treated fairly and justly.”163 

 

[97] In this case, Respondent was not transparent when it abruptly changed its approach to 

the domestic regulation of the coal sector in its enactment of Law 66/2016, merely two years 

after Ticadia-1 began to operate. The enactment of the Challenged Measure forced Ticadia-1 

to shut down twenty-six years before the end of its expected forty-year lifetime.164 Thus, 

Respondent failed to ensure a predictable framework for Ticadia-1’s planned operations. 

 

 
157 Id. 
158 Id. 
159 Id. 
160 Wälde, at 387. 
161 Metaclad. 
162 Id. 
163 Id. 
164 Notice of Arbitration. 
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[98] Even if Respondent was able to consult with the relevant stakeholders of the energy 

industry including the coal-fired power plant owners before the enactment of the Challenged 

Measure, Respondent still failed to fulfill the fair and equitable treatment standard under the 

principle of transparency as no agreement was reached due to the strict terms of the ASNEC 

Directive.165 The ASNEC Directive provides that member states shall not pay  compensation 

to owners and/or operators of coal-fired power plants,166 thereby making the consultation 

between Respondent and the relevant stakeholders in the energy industry a mere formality.  

 

[99] Respondent failed to ensure a predictable framework for the relevant parties considering. 

The enactment of the Challenged Measure prejudiced owners of coal-fired power plants and 

denied them any form of compensation for the loss they are burdened with due to 

Respondent’s failure to act transparently towards the Investors. 

3.  Respondent acted arbitrarily. 

 

[100] In Elettronica Sicula SpA (ELSI) United States v. Italy, 167 the International Court of Justice 

held that arbitrariness is a willful disregard of due process of law, an act which shocks, or at 

least surprises, a sense of juridical proprietary.168 Further, in LG&E v. Argentina,169 the tribunal 

adopted a general description of arbitrary measures and held that arbitrary measures are those 

which affect the investments of nationals of the other Party without engaging in a rational 

decision-making process.170 The decision-making process would include a consideration of 

the effect of a measure on foreign investments and a balance of the interests of the State with 

any burden imposed on such investments.171 

 

 
165 PO3, at ¶ 1855. 
166 ASNEC Directive, art. 7 (1). 
167 ELSI. 
168 ELSI. 
169 LG&E. 
170 Id. 
171 Id. at ¶ 158. 
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[101] In this proceeding, there was no rational decision-making process in Respondent’s 

enactment of Law 66/2016. In fact, the only instance where Respondent engaged in any form 

of consideration, an essential element of rational decision-making, was the supposed 

consultation with the relevant stakeholders of the energy industry. However, the consultation 

did not arrive at an agreement due to the strict terms of the ASNEC Directive. 

 

[102] Notably, Respondent cannot shift responsibility to ASNEC for the strictness of its 

directive. According to the ASNEC Founding Charter, Respondent still has the choice of form 

and methods in how to execute  ASNEC’s directives. Hence, Respondent had every means to 

pursue a rational decision making process that would enable it to observe its international 

obligations under the ASNEC EIT, specifically its obligation to accord fair and equitable 

treatment to the Investments of its Investors. 

 

[103] Respondent therefore acted arbitrarily for its failure to adopt a rational decision-making 

process to account for the impacts of its arbitrary enactment of the Challenged Measure. 

4. Respondent denied access to justice and procedural process to its 

Investors. 

 

[104] When dealing with foreign investment, government authorities are required to respect 

procedural fairness.172 Consequently, the failure to respect procedural fairness is considered a 

denial of justice.173 A state’s failure to comply with its duty to grant procedural fairness to 

aliens constitutes a violation of FET treatment.174 Notably, the failure to give the investor 

proper notification of the government processes affecting investor’s interests as well as the 

influence of bias or prejudice is a breach of the FET standard.175 Fair procedure is a vital 

 
172 SALACUSE (2015), supra note 133 at 264. 
173 Id. 
174 Id. at 265. 
175 Id. 
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element of FET which prohibits denial of justice.176 Denial of justice is conditioned on a prior 

exhaustion of local remedies with governmental authorities.177 

 

[105] In  Metalclad Corp. v. United Mexican States,178 the tribunal held that the FET standard was 

breached when the construction permit requested by the investor “was denied at a meeting of 

the Municipal Town Council of which Metalclad received no notice, to which it received no 

invitation, and at which it was given no opportunity to appear.”179 Similarly, in Middle East 

Cement v. Egypt,180 an investor complained that the Egyptian government had seized and 

auctioned its ship without proper notice.181 The tribunal determined that the auction 

procedure for a ship by the Egyptian Government violated the due process of law requirement 

because of the insufficiency of the notification procedure.182 

 

[106] Prior to Respondent’s enactment of the Challenged Measure, there was no proper 

notification of the government processes affecting the Investors in Respondent’s area. 

Although a consultation between the Investors and operators of coal-fired power plants and 

the Respondent was held, the consultation did not result to the adoption of any measure which 

would address the disadvantage experienced by the Investors due to the change in the legal 

framework in Respondent’s area. Thus, the consultation arranged by Respondent cannot be 

considered as a notification which would have constituted as the observance of Claimant’s 

rights to access justice and procedural due process. In the absence of a proper notification of 

Respondent’s intentions of changing the legal framework governing Claimant’s Investments 

by Respondent to Claimant, Respondent denied Claimant access to justice and procedural 

process. 

 
176 DOLZER & SCHREUER (2012), supra note 50 at 154. 
177 Egypt, at ¶ 164. 
178 Metaclad. 
179 Metaclad. 
180 Middle East Cement. 
181 Middle East Cement. 
182 Id. 
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5. Respondent did not act in good faith when it failed to follow its own 

specific representations. 

 

[107] In Tecmed v. Mexico,183 the tribunal held that the FET standard is the obligation to act in 

good faith and to not inflict damage upon an investment purposefully.184 Further, in Waste 

Management v. Mexico,185 the tribunal ruled that a deliberate conspiracy by government 

authorities to defeat the investment would violate the good faith principle.186 Therefore, 

government authorities must not deliberately destroy or frustrate the investment by improper 

means for a basic obligation of the State under an FET provision is to act in good faith and 

form.187 Notably, the good faith principle is inherent in FET.188 

 

[108] Respondent failed to adhere to the good faith principle when it enacted the Challenged 

Measure. Currently, Respondent’s Parliament is dominated by the environmentalist 

coalition.189 As early as 2008, the environmentalist coalition has pushed for laws supporting 

the transition to green energy transition which in turn, aims to remove the coal-mining industry 

sector.190 Thus, Respondent cannot feign that it enacted the Challenged Measure in good faith 

because the enactment of the Challenged Measure resulting in the phase-out of coal-fired 

power plants in Respondent’s area was purposefully intended to defeat an Investment 

involving the coal-mining industry. Evidently, Respondent did not act in good faith when it 

failed to follow its own specific representations. 

 

SUMMARY 

 

 
183 Tecmed. 
184 Id. 
185Waste Management. 
186Waste Management. 
187 Waste Management. 
188 SALACUSE (2015), supra note 133 at 156. 
189 PO3, at ¶ 1832. 
190 Exhibit C-1. 
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[109] Respondent’s enactment of the Challenged Measure violated Article II(1) of the ASNEC 

EIT for its failure to provide fair and equitable treatment to Claimant’s Investments. 

Respondent failed to provide fair and equitable treatment by (1) failing to protect the 

Investor’s legitimate expectations due to (i) the instability of Respondent’s legal framework 

and (ii) the specific representations of Governor Ji-Yeong, (2) failing to act transparently due 

to the failed negotiations as a result of the strict provisions of the ASNEC Coal Directive, (3) 

acting arbitrarily due to Respondent’s irrational decision making process in the enactment of 

Law 66/2016, (4) denying the Investor access to justice or procedural due process due to the 

improper notification of government processes behind the enactment of Law 66/2016, and 

(5) acting in bad faith due to its Parliament having the environmentalist coalition as its majority 

with a deliberate conspiracy to remove the coal sector.   

B. Respondent breached its duty to accord full protection and security to Claimant’s Investments. 

[110] The ASNEC EIT provides that the Investments shall also “enjoy the most constant 

protection and security and no Contracting Party shall in any way impair by unreasonable or 

discriminatory measures their management, maintenance, use, enjoyment or disposal.”191 

Thus, contracting states are expected to adopt measures that will protect foreign investment.192 

1. The full protection and security obligation extends to legal protection. 

 

[111] The full protection and security (FPS) standard in investment treaties involves protection 

not only from physical damage but also from legal causes that may frustrate the contract.193 In 

CME v. Czech Republic,194 the tribunal held that “the host State is obligated to ensure that 

neither by amendment of its laws nor by actions of its administrative bodies is the agreed and 

approved security and protection of the foreign investor’s investment withdrawn or 

devalued.”195 Further, in AMT v. Congo,196 the tribunal characterized the observance of the 

 
191 ASNEC EIT, art. II. 
192 DOLZER & STEVENS (1995), at 61. 
193 Slovakia, at ¶ 170; National Grid, at ¶¶ 187-90; Frontier ¶¶ 260-73; Argentina, at ¶ 343. 
194 CME. 
195 Id. at ¶ 613. 
196 American Manufacturing, ¶¶ 6.05 & 6.06.  
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FPS standard as an obligation of vigilance, in the sense that the state shall take all measures 

necessary to ensure that investors are allowed full enjoyment of protection and security of its 

investment. Accordingly, the state must show that it has taken all measures of precaution to 

protect the investments of investors in its territory.197 

[112] With regard to the term “full” in relation to “protection and security,” the protection 

sought by investors includes legal protection. In Azurix v. Argentina,198 the tribunal went 

further by declaring that “when the terms ‘protection’ and ‘security’ are qualified by ‘full’ and 

no other adjective or explanation, they extend, in their ordinary meaning, the content of this 

standard beyond physical security.”199 Moreover, in Biwater v. Tanzania,200 the tribunal ruled 

that it “adheres to the Azurix holding that when the terms ‘protection’ and ‘security’ are 

qualified by ‘full,’ the content of the standard may extend to matters other than physical 

security. It implies a State’s guarantee of stability in a secure environment, both physical, 

commercial and legal.”201 Thus, the tribunal held that it would be “unduly artificial to confine 

the notion of ‘full security’ only to one aspect of security, particularly in light of the use of this 

term in a BIT, directed at the protection of commercial and financial investments.”202  

[113] Lastly, the FPS standard contemplates “the obligation to provide legal protection by 

having a legal system in place that allows the investor to make claims in case damage by state 

or private actors to the investor's property could not be prevented.”203 This concept was also 

discussed in the case Lauder v Czech Republic,204 where the tribunal held that the host state was 

obliged to “keep its judicial system available for the Claimant [...] to bring claims and for such 

claims to be properly examined and decided in accordance with domestic and international 

law.”205 

 
197 Id.  
198 Azurix, at ¶ 361. 
199 Id., at ¶ 408.  
200 Biwater Gauff. 
201 Id., at ¶ 729. 
202 Id. 
203 SCHILL, at 190. 
204 Lauder, at ¶ 360. 
205 Id. 
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[114] From the foregoing, the FPS standard requires the host state to give investors the 

opportunity to be heard and to ensure that it will not deprive the investor of the enjoyment of 

their investments. In addition, the FPS standard provides that in case there is a deprivation of 

the enjoyment of the investment leading to its impairment, the host state must provide a 

system for investors to make claims for damages. 

2. Respondent failed to provide full protection and security to Claimant’s 

investments. 

 

[115] By reason of Respondent’s unilateral passage of Law 66/2016, Respondent failed to 

provide legal remedies that would enable Claimant to protect its Investments in the Republic 

of Laoc. Respondent failed to observe the FPS standard because Respondent impaired 

Claimant’s enjoyment of its investments. Moreover, Respondent’s failure to introduce 

measures that would enable Respondent to recover the damages it suffered because of the 

phase-out of coal-powered plants is clearly a breach of the FPS standard.  

[116] Notably, Respondent failed to provide a system for Investors to make claims for the 

damages suffered by Investors because of the unilateral actions of Respondent because Law 

72/2016 which was intended to incentivize Investors to switch to renewable sources of energy 

failed to address the losses incurred by existing Investors to the coal industry within 

Respondent’s area. Hence, the lack of a means provided by Respondent for investors of coal-

fired power plants to claim damages is deemed a breach of the standard of FPS.  

 

C. A breach of either the FET or full protection and security standards is deemed as a breach of 

both standards. 

 

[117] In Wena Hotels v. Egypt,206 the tribunal explained that the FET and the FPS standards are 

to be interpreted together and that there was no difference in terms of what constitutes the 

 
206 Wena Hotels, at ¶¶ 84-95. 
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two standards breached by Egypt.207 Moreover, in National Gird v. Argentina, 208 the tribunal 

stated that the obligation of the Contracting Parties to accord FPS is linked to the FET 

standard.”209 In practice, treaty provisions on FPS have tied the standard parallel to the 

practice on FET.210 

 

[118] In the current dispute, the standards of FET and FPS should be construed in unison as 

they are placed in the same provision of the ASNEC EIT.211 Both standards pertain to the 

treatment of investments.212 A breach of either standard should be deemed a violation of the 

ASNEC EIT as a whole. Thus, Respondent violated the ASNEC EIT as a whole when it failed 

to accord FET and FPS to the Investments of Claimant. 

 

SUMMARY 

 

[119] Respondent’s enactment of the Challenged Measure violated Article II(1) of the ASNEC 

EIT because it failed to accord legal protection to the Investments of Claimant. Notably, a 

breach of either the FET or the full protection and security standards is deemed as a breach 

of both standards. Thus, Respondent breached its duty to accord full protection and security 

to Claimant’s Investments. 

  

 
207 Wena Hotels, at ¶¶ 84-95. 
208 National Grid, at ¶ 187. 
209 National Grid, at ¶ 187. 
210 SALACUSE (2015), supra note 133 at 166. 
211 ASNEC EIT, art. II. 
212 ASNEC EIT, art. II. 
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PRAYER FOR RELIEF 

The Claimants hereby request the Arbitral Tribunal: 

1. Find that Claimant has standing to institute these proceedings before the tribunal; 

2. Deny Respondent’s challenge to Arbitrator Perry Mason; 

3. Find that the Phase-Out of Coal-Fired Power Plants in the Republic of Mercuria is 

attributable to Respondent; 

4. Find that Respondent violated Article II(1) of the ASNEC Energy Investment Treaty 

by failing to afford the Claimants' investments fair and equitable treatment and full 

protection and security; 

5. Award the Claimants compensation in an amount no less than USD 450,000.00 plus 

interest as of the date of issuance of the award; and 

6. Award the Claimants all costs and fees related to these proceedings. 
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