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ARGUMENTS  

I. RESPONDENT’S CHALLENGE OF PERRY MASON SHOULD BE 

REJECTED  

A. Perry Mason’s appointment in Hewer Plants JSC v. Wellfalcon does not 

give rise to justifiable doubts about his impartiality and independence.   

1. There are significant differences in the factual and legal background 

of the current case and the case of Hewer Plants JSC v. Wellfalcon, 

issue conflict does not exist. 1  

2. A reasonable third person2 would not reach the conclusion that Perry 

Mason may be influenced by factors other than the merits of this case 

as presented by the parties in reaching his or her decision.  

B. Perry Mason’s comments in social media post and podcast interview 

would not influence his impartiality and independence. The opinions 

expressed are not specific and clear enough that a reasonable third person 

would find he will rely on such opinions without giving proper 

consideration to the facts and arguments in this proceeding.3  

C. Perry Mason has no duty to disclose the circumstances under UNCITRAL 

Arbitration Rules and IBA Guidelines.  

1. As argued before, the circumstances would not give rise to reasonable 

doubts to his impartiality or independence.4    

  

 
1 Participaciones Inversiones Portuarias Sàrl v. Gabonese Republic, ICSID Case No.ARB/08/17, Decision on 

proposal to disqualify an arbitrator (Nov. 12, 2009); Suez, Sociedad General de Aguas de Barcelona, S.A. and 

Vivendi Universal, S.A. v. Argentine Republic, ICSID Case No. ARB/03/19, Decision on Proposal for the  

Disqualification of G. Kaufmann-Kohler, ¶ 29 (Oct. 22, 2007) 4; İçkale İnşaat Limited Şirketi v. Turkmenistan, 

ICSID Case No. ARB/10/24, Decision on CLAIMANT’s Proposal to Disqualify Professor Philippe Sands (Jul. 11, 

2014).  
2 IBA Guidelines, General Standard 2.  
3 Urbaser S.A. v. Argentina, ICSID Case No. ARB/07/26, Decision on CLAIMANTs’ Proposal to Disqualify 

Professor Campbell McLachlan, Arbitrator, ¶ 49 (Aug. 12, 2010).  
4 IBA Guidelines, General Standard 2; UNCITRAL Arbitration Rules of 2010, Article 11.3.  
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2. RESPONDENT failed to do due diligence within the proper period 

and thus is belated.5  

II. THE TRIBUNAL HAS JURISDICTION OVER THE CLAIMS   

A. The requirements of the arbitration clause are fulfilled.  

1. MFNB has transferred all the rights and claims arising from the 

Financing Agreement, including the rights to claim compensation 

from any third parties, to GNB through assignment agreement. The 

assignment of claims is allowed because:  

(i) There is no clear prohibition on the assignment of treaty claims 

under international law.   

(ii) The assignment of claims brings with it results broadly 

compatible with the object and purpose of encouraging 

crossborder foreign investments.6  

2. GNB satisfies the definition of “investment” pursuant to ASNEC 

energy investment treaty Article 1(1)(b). 7  

3. Amicable negotiations have failed, the requirement for arbitration of 

Article 10(2) was fulfilled.8   

B. RESPONDENT cannot preclude the Tribunal’s jurisdiction by claiming 

that GNB is not a bona fide investor.   

III. The acts of the RESPONDENT violates the Article II(1) of the ASNEC  

ENERGY INVESTMENT TREATY  

A. RESPONDENT breached the standard of FAIR AND EQUITABLE 

TREATMENT.  

  

 
5 IBA Guidelines, General Standard 7(c); UNCITRAL Arbitration Rules of 2010, Article 13.1.  
6 Vienna Convention on the Law of Treaties, Article 31(1); Daimler Financial Services AG v The Argentine 

Republic, ICSID Case No ARB/05/1, Award, 22 August 2012.  
7 ASNEC energy investment treaty, Article 1(1)(b). 8 

ASNEC energy investment treaty, Article 10(2).  
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1. Fair and Equitable Treatment standard should be interpreted in a 

broader sense of Article II(3) of the ASNEC ENERGY 

INVESTMENT TREATY.8 For the purpose of the treaty, “treatment” 

should be interpreted as no less favorable than which it accords to its 

own investors or to investors of any other contracting party or any 

third party, whichever is the most favorable. This interpretation of  

FAIR AND EQUITABLE TREATMENT sets a lower liability 

threshold than the minimum standard of treatment in customary 

international law.   

2. RESPONDENT frustrated CLAIMANT’s legitimate expectations by 

fundamentally changing the legal framework. Investors’ expectations 

based upon legal order or promises in forms of contract, law, 

regulation, or the governmental approval which are regarded 

legitimate. Foreign investors expect the host state not to arbitrarily 

revoke any commitments that influenced their decision to invest.9  

(i) The governor of the Ticadia has made specific enough 

representations to induce investments. The ensured maintenance 

of favorable conditions for Ticadia-1 Project created a legitimate 

expectation for CLAIMANT and influenced its decision to make 

investments in Laoc.  

(ii) The stability of the legal framework has changed. 

RESPONDENT’s drastic reversal of its energy policy made 

CLAIMANT’s investment unstable. 10  Firstly, it didn’t give 

enough time for CLAIMANT to react and those vague but  

  

 
8 ASNEC energy investment treaty, Article II (3).  
9 Tecmed v. Mexico, ICSID Case No. ARB(AF)/00/2 Award (29 May 2003). See also CMS Gas Transmission  

Co. v. The Argentine Republic, (ICSID Case No. ARB/01/8), Award,12 May,2005, ¶ 290; See also SAUR 
International S.A. v. The Argentine Republic, (ICSID Case No. ARB/04/4), Decision on Jurisdiction and Liability, 
6 June, 2012, ¶485.  
10 LG&E Energy Corp., LG&E Capital Corp. & LG&E International v. The Argentine Republic, ICSID Case No. 

ARB/02/1 Decision on Liability (3 October 2006).  
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extreme methods caused great damages to CLAIMANT.   

3. RESPONDENT acted unreasonably and arbitrarily when changing 

the approach to domestic regulation of the coal sector.  

(i) Arbitrariness is not so much something opposed to rule of law; 

rather, it is a willful disregard of due process of law11, an act 

which shocks or surprises a sense of juridical propriety.12   

(ii) The RESPONDENT has drastically changed domestic policy in 

less than 2 years after it officially authorized commercial 

operation of T1 by adopting the Law 66/2016 and the Law 

72/2016 in an arbitrary manner.  

4. RESPONDENT’s regulation objects are not proportional to impact of 

the measures.  

(i) Proportionality is the sub element of the FAIR AND 

EQUITABLE TREATMENT, which ‘requires a weighing of the 

CLAIMANT’s legitimate and reasonable expectations on the one 

hand and the RESPONDENT’s legitimate regulatory interests on 

the other’ 13  

(ii) The impact of the measure taken by RESPONDENT on the 

investor was not proportional to the policy objective sought.14  

B. RESPONDENT’s measures are not exempted from the Fair And Equitable 

Treatment breach as they fail to meet the necessity requirement.  

1. RESPONDENT cannot escape its treaty obligation by invoking article 

11 of the treaty. When there’s alternative methods, non- 

  

 
11 United States v. Italy, International Court of Justice, 1989  
12 Case concerning Elettronica Sicula (elsi), 1989, ¶128  
13 Saluka v. Czech Republic, UNCITRAL Award, 17 March 2006, ¶306  
14 Electrabel v. Hungary, (ICSID Case No. ARB/07/19), Award, 25 November 2015, ¶ 179;  

See also Micula et al. v. Romania, (ICSID Case No. ARB/05/20), Award, 11 December 2013, ¶ 525  
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preclude clause cannot be invoked.15   

(i) RESPONDENT didn’t consider other alternative methods but 

chose the most harmful way towards CLAIMANT.  

IV. THE CHALLENGED MEASURE OF LAW 66/2016 AND LAW 72/2016 

IS ATTRIBUTED TO RESPONDENT  

A. RESPONDENT has violated the obligation of the ASNEC energy 

investment treaty.  

1. Law 66/2016 and Law 72/2016 violate the ASNEC ENERGY  

INVESTMENT TREATY. The content of the Law 66/2016 and Law 

72/2016 violates the Fair and Equitable Treatment under the ASNEC 

energy investment treaty.  

2. The implementation of the Law 66/2016 and Law 72/2016 are 

attributed to RESPONDENT. The conduct of any State organ shall be 

considered an act of that State under international law. 16  The 

implementation of the Law 66/2016 and Law 72/2016 were made by 

the parliament of the RESPONDENT, which is the organ exercising 

legislative function.  

B. The acts of RESPONDENT cannot be justified by Non-Precluded 

Clauses, namely Article 11 under the ASNEC ENERGY INVESTMENT 

TREATY. When there’s alternative methods, non-preclude clause cannot 

be invoked.  

18  

1. RESPONDENT didn’t consider other alternative methods but chose 

the most harmful way towards CLAIMANT.   

V. CLAIMANT IS ENTITLED TO GET COMPENSATION FROM  

 
15 Suez, Sociedad General de Aguas de Barcelona S.A., and InterAguas Servicios Integrales del Agua S.A. v. The 

Argentine Republic, (ICSID Case No. ARB/03/17).  
16 International Law Commission, Responsibility of States for Internationally Wrongful Acts (2001), Article 4. 18 

Suez, Sociedad General de Aguas de Barcelona S.A., and InterAguas Servicios Integrales del Agua S.A. v. The 

Argentine Republic, (ICSID Case No. ARB/03/17).  
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RESPONDENT FOR THE DAMAGES IT INCURRED.  

A. RESPONDENT is liable for adequate and effective compensation.  

1. Applicable international law imposes upon the State an obligation to 

make full reparation for the injury caused by the internationally 

wrongful act and that the compensation shall cover any financially 

accessible damage including loss of profits.17  

2. RESPONDENT must make full reparation if an illegal act has been 

committed.   

Full reparation refers to the enough reparation to wipe out all the 

consequences of the illegal act and re-establish the situation which 

would have existed if that act had not been committed.18  

B. The compensation requested by CLAIMANTs is not speculative.  

the amount of compensation requested by the CLAIMANTs is not 

speculative, considering that the number are based on direct damages 

and the cost of this tribunal.  

  

 
17 International Law Commission, Responsibility of States for Internationally Wrongful Acts (2001), Article 31, 36.  
18 Chorzow factory case: Germany v. Poland, International Court of Justice, (1928), Judge, p21.  


