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STATEMENT OF FACTS 

 

Parties to the dispute  
 

1. The Claimant in this arbitration is GNB, a joint-stock company incorporated under the laws 

of the Republic of Mercuria, whose most significant shareholders are large institutional 

investors from Europe and the United States.  

2. GNB is a foreign investor protected under international investment law. Upon concluding 

an Assignment Agreement with MFNB on 1 July 2017, all rights arising out of and in 

connection with the financing of the investment were assigned to GNB in exchange for the 

payment of USD 150,000,000. The Assignment Agreement was concluded both in 

accordance with the Financing Agreement and with the laws of Mercuria and Laoc as no 

objections were raised. 

3. The Respondent here is the Republic of Laoc. Laoc is a developed state with a largely 

developed coal-based energy sector. The coal sector is accountable for 20% of Laoc's GDP 

and domestic electricity is produced by coal-fired power plants. Coal-related businesses 

employ up to 15% of the Laocan domestic workforce.  

4. Laoc's neighbor is Mercuria, the state of origin of the Claimant. The two countries are 

member states of the ASNEC and co-signees of the ASNEC Energy Investment Treaty.  

5. Laoc, Mercuria and ASNEC are also co-signers of the ASNEC Energy Investment Treaty 

i.e. a multilateral treaty regulating the condition of foreign direct investments among the 

member states of ASNEC. 

Background of the investment  
 

6. The investment took place in the Republic of Laoc which for a considerable amount of 

time relied on coal mining industry. Regardless of changing governments the Laocan 

public authorities always advocated for the interests of major industrial business, including 

the coal industry contributing significantly to the Laocan GDP. This has created an 

appearance of a stable policy which would continuously favor an investment such as one 

ventured by the Claimant. Taking into account the propitious conditions Claimant decided 

to finance the construction of a coal-fired plant. 
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7. In order to obtain necessary funding Mountaintop turned to MFNB, Claimant’s predecessor 

in the Financing Agreement. The future investors had been reassured by Laocan state 

officials of their maintaining of favorable conditions for foreign investors with regard to 

the planned investment. The repayment of the loan was secured by making a pledge on all 

Ticadia-1 LLC assets. 

8. MFNB and Ticadia-1 LLC, Mountaintop’s Laocan subsidiary, concluded a Financing 

Agreement which envisaged granting a loan of USD 600,000,000 for construction 

purposes, as well as several limited property rights securing the repayment.  

 

Rapid and unexpected changes in the Respondent's energy policy since 2015 
 

9. After the victory of the LEU, a party postulating the ecological changes in Laoc, the country 

started to drop its current policies concerning the coal industry. On the international scale, 

Laoc started entering into a series of treaties obliging it to introduce legislative reforms 

drastically changing conditions and altering its attitude towards coal investments. 

10. On 17 February 2016 the ASNEC Council adopted Directive 2016/87 obliging the 

ASNEC member states to phase out all coal-fired power plants. The ASNEC directives 

leave a significant discretion to the member states in terms of means and methods of their 

implementation. However, Respondent did not try to soften the results of the Directive 

2016/87’s adoption in any way and enacted Law 66/2016. The introduced law prohibited 

coal-fired power plants by 31 December 2028. It meant in practice that Ticadia- 1 was 

forced to shut down after 26 years before the end of its expected 40-year lifetime.  

 
Loss of Investment  

 

11. As a result of the Directive 2016/87’s adoption, the value of assets pledged under the 

Financing Agreement dropped significantly. Consequently, MFBN requested from 

Ticadia-1 LLC and Mountaintop additional securities, or further repayment of the loan, 

provided in the Agreement. Both companies failed to produce the securities and despite 

long negotiations, no compromise was reached. Consequently, on 6 May 2017, MFBN 

initiated ICC arbitration proceedings against Mountaintop seeking the above-mentioned 

guarantees but lost the arbitration in 2018.  
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12. On 31 January 2019, GNB sent its Notice of Arbitration to the Republic of Laoc 

appointing Mr. Perry Mason as its arbitrator.  

13. On 15 February 2019 Perry Mason's Statement of Independence and Impartiality was 

submitted. The arbitrator’s challenge should be submitted within 15 days after it has been 

notified of the appointment of the challenged arbitrator or within 15 days after the 

circumstances, which give rise to justifiable doubts as to arbitrator’s impartiality, became 

known to a party to the dispute. Respondent filed a challenge against Mr. Mason on 16 

June 2019. 
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SUMMARY OF ARGUMENTS 

 

1. Challenge. First, Challenge is belated. Respondent cannot invoke Arbitration Station 

interview as a basis for Challenge. Second, standard for disqualification of arbitrators has 

not been met as there is no issue of conflict. Third, non-disclosure of participation in Hewer 

Plants does not give raise to justifiable doubts as to his impartiality. 

2. Standing. First, Claimant is an investor under ASNEC Treaty. Claimant has been validly 

assigned all the rights arising out or pertaining to the Financing Agreement. Second, 

Claimant has a protected investment under ASNEC Treaty. Also, the investment was 

protected at the time of the events giving rise to these claims and since then has had the 

status of protected investment uninterruptedly. Third, institution of these proceedings could 

not constitute abuse of process on the grounds of multiplication of the proceedings.  

3. Attribution. First, the enactment of Law 66/2016 by the Laocan parliament is attributable 

to Respondent and not to ASNEC. Under the attribution rules set out in the ASNEC Charter 

Laocan parliament is neither an ASNEC organ nor agent. Moreover, ASNEC does not 

exercise any effective control over the Laocan parliament. Its control is not exclusive and 

does not derive from a direct command. Furthermore, ASNEC’s normative control over 

Laoc is insufficient to be considered effective. 

4. FET. Respondent violated the Fair and Equitable Standard of Treatment provided for in 

Article II(1) ASNEC Treaty. First, Respondent frustrated Claimant’s legitimate 

expectations. Second, Respondent failed to provide a stable and predictable legal 

framework for claimant’s investment. Third, Respondent  may  not  rely  on  the  exceptions 

clause in Article IX ASNEC Treaty  to  escape liability. 
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PART ONE: JURISDICTION AND ADMISSIBILITY 

 

I. MR. PERRY MASON SHOULD NOT BE DISQUALIFIED AS AN ARBITRATOR   

 

1. Respondent submitted a Notice of Challenge against Mr. Perry Mason alleging his 

partiality based on three grounds: Mr. Mason’s recent involvement in a climate-change 

related case, his appearances in public media (the interview in the Arbitration Station and 

his activity on Twitter) and non-disclosure of his role in the Hewer Plants case. 

2. Respondent’s challenge is groundless. Firstly, the Challenge is belated (A). Secondly the 

standard for disqualification of an arbitrator has not been met, as no issue conflict exists in 

the present case (B). Thirdly, Mr. Mason’s non-disclosure of participation in the Hewer 

Plants, does not give rise to justifiable doubts as to his impartiality (C).  

 

A. The challenge is belated 

3. In its motion Respondent refers to the press article “First Investment Arbitration Award 

concerning Climate Change Measures” of 2 June 2019 (“Article”)1 and Tweet of 3 June 

2019 (“Tweet”)2 and the Arbitration Station interview of 9 May 2018 (“Interview”)3. While 

Respondent routinely stated that each of the three circumstances “in itself (and even more 

so taken together)” have raised doubts regarding Mr Mason’s impartiality and 

independence, in fact Respondent takes real issue with the last one.  

4. Respondent was notified of Perry Mason’s appointment on 15 February 2019.4 With regard 

to the above, Respondent submitted the Challenge on 16 June 2019, 19 weeks after it had 

learned about Mr Mason’s appointment.5 

5. Under Article 13 of UNCITRAL Rules, a party may challenge an arbitrator within 15 days 

after it has been notified of the appointment of that arbitrator, or within 15 days after the 

 
1 R-9. 
2 R-10. 
3 R-8. 
4 R-7. 
5 Challenge, ¶¶1065-1133. 
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circumstances, which give rise to justifiable doubts as to arbitrator’s impartiality, became 

known to that party.  

6. The challenge in question is belated. First, Respondent was aware of the Interview before 

the Press Article or the tweet were made and decided not to act on it (i). Second, only the 

Interview could possibly be attempted to qualify as issue of conflict (ii). In any case, 

Respondent would be unable to challenge Mr Mason based on the Article and the Tweet 

(iii). 

 

i) Respondent cannot invoke the Interview in the Challenge  

7. However, Respondent bases its challenge on the Article, it is obvious from the core of 

Respondent’s argumentation that the real issue lies within the Arbitration Station interview. 

Moreover, it is the only place where Mr Mason made general comments about his prior 

experiences with environmental rights and his general attitude towards environmental 

protection, without referring to any particular case.6 

8. As it has been stated above, pursuant to the Article 13 of UNCITRAL Rules, parties have 

15 days to challenge the arbitrator. This deadline starts its run either from the date of the 

appointment or from the date that circumstances which give rise to justifiable doubts as to 

arbitrator’s impartiality, became known to that party.  

9. Respondent was aware of the Interview prior to the Article of 2 July 2019 and the Tweet 

of 3 July 2019. It derives expressly from the uncontested facts. 

10. After Respondent was made aware that Mr Mason was appointed as an arbitrator, it run a 

routine background check.7 In the course of that action, Respondent’s counsel found the 

Arbitration Station interview, but it was deemed by him as irrelevant.8  

11. Even after deeming this interview as irrelevant, Respondent considered filing the Challenge 

on this basis, but at the time was unsure how to react.9 Respondent’s failure to conduct 

 
6 SOUF, ¶¶1572-1573. 
7 SOUF, ¶1576. 
8 SOUF, ¶¶1576-1577. 
9 SOUF, ¶1578. 
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comprehensive due diligence cannot justify filing of the challenge almost 3 months after 

the deadline. 

12. Therefore, considering the time of the discovery of the interview, it cannot serve as a basis 

for a Challenge, nor be included in it. 

 

ii) Only the Interviewcould possibly be attempted to qualify as issue of conflict 

13. Respondent alleges that “each of these circumstances in itself have raised grave doubts 

with Respondent about Mr Mason’s impartiality”, thus it is evident that Respondent 

considers the Interviewas a self-standing ground for Challenge. Moreover, it is the only 

Respondent’s exhibit, that could constitute alleged grounds for the Challenge. 

14. Arbitrator may be challenged if there is a bias arising from the arbitrator’s perception of 

the subject matter of the dispute. Public statements can be included in such perception of 

bias.10 Here, the interview may be considered as a public statement that could allegedly 

perceived as the issue conflict. Afterall, it is the sole place where Mr Mason made general 

comments on environmental rights and environmental protection.11 What is crucial to 

observe, is that those were general comments not related to any particular case.12 

15. In Urbaser, tribunal agreed that mere showing of an opinion, even if relevant in a particular 

arbitration, is not sufficient to sustain a challenge for lack of independence or impartiality 

of an arbitrator.13 Tribunal underlined, that for such opinion to have any merit, it is crucial 

to establish that there was direct or indirect interest of the arbitrator in the outcome of the 

dispute, or by a relationship with any other individual involved, such as a witness or fellow 

arbitrator.14 

16. Here, however Mr Mason voiced his general opinions on the subject of environmental 

rights. Nowhere did he address any case in particular, which could give possible right to 

challenge him. It derives both form the uncontested facts and the R-8, where he vaguely 

stated that “whether climate change treaties (…) can come into play as a part of applicable 

 
10 Issue Conflict in ICSID Arbitrations 
11 SOUF, ¶¶1572-1573. 
12 SOUF, ¶¶1572-1573. 
13 Urbaser, ¶45. 
14 Urbaser, ¶45. 
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law in investment treaty arbitrations is understandably subject to debate”.15 To interpret 

this statement so broadly as to base a challenge on it would be unfounded and irrational. 

17. Therefore, only Interview can possibly be qualified as conflict of interest and serve as basis 

of a challenge, as a document containing Mr Mason’s opinion. However, here, the opinion 

voiced in it is irrelevant and cannot serve as such basis. 

 

iii) In any case, Respondent still would be unable to challenge Mr Mason as the 

content of the awards and facts in other cases are unknown 

18. Even if Respondent wants to base its Challenge on the Article and the Tweet it would still 

fall through. 

19. In UICH, tribunal stated that international investment arbitration framework would cease 

to be viable if an arbitrator was disqualified simply for having faced similar factual or legal 

issues in other arbitrations. Moreover, the fact that an arbitrator made a finding of fact or a 

legal determination in one case does not preclude that arbitrator from deciding the law and 

the facts impartially in another case.16 This view has been repeated by the Electrabel17and 

Suez II18 tribunals. 

20. It is crucial to underline, that the content of the awards in other cases regarding climate 

(including facts, circumstances and reasoning of the tribunals) is unknown. None of the 

awards was made public. It is also shown in the Article invoked by Respondent.19  

21. Therefore, it cannot be stated how the cases were similar and how that could influence this 

case. Even the tiniest factual or circumstantial details can make or break the case. 

Moreover, arbitrator cannot be challenged on the sole basis of having participated in similar 

arbitration. 

22. Therefore, the Challenge is not only belated but also unfounded. 

 

 
15 Exhibit R-8, ¶¶1231-1232. 
16 UICH, ¶83. 
17 Electrabel, ¶41. 
18 Suez II, ¶35. 
19 Exhibit R-9. 
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B. The standard for disqualification of arbitrators has not been met as no issue 

conflict exists in the present case 

23. Respondent did not prove that there are justifiable doubts as to Mr. Mason’s impartiality 

due to an alleged “issue conflict”. Respondent accuses Mr. Mason of creating issue conflict, 

referring to his involvement in Hewer Plants as an arbitrator and his appearance on social 

media regarding this case (both on Twitter and in Arbitration Station podcast). However, 

Respondent referred to a wrong standard and none of the circumstance invoked gives rise 

to justifiable doubts regarding Mr Mason’s impartiality or independence with the meaning 

of Article 12 of UNCITRAL Rules (i) and there is no issue conflict (ii). 

 

i) Respondent refers to a wrong standard of disqualification 

24. Under the Article 12 of the UNCITRAL Arbitration Rules “any arbitrator may be 

challenged if circumstances exist that give rise to justifiable doubts as to the arbitrator’s 

impartiality or independence”. 

25. As a preliminary matter, Respondent misinterprets the standard of disqualification 

stemming from Article 12 of the UNCITRAL Arbitration Rules.  

26. Firstly, Article 12 adopts a standard of “justifiable doubts”, not “grave doubts” as 

Respondent alleges. While the standard of “justifiable doubts” represents a widely 

recognized legal standard reflected in the procedural rules governing the present case, 

“grave doubts” are solely and exclusively Respondent’s subjective feelings towards Mr. 

Mason. Thus, they cannot serve as a basis for his challenge. 

27. Secondly, “justifiable doubts” are to be assessed not from Respondent’s perspective but 

from the perspective of a neutral, objective person. The standard requires a reasonable and 

informed third party to consider arbitrator’s partiality highly likely. An appearance of 

partiality is not a sufficient ground for disqualification of an arbitrator. Therefore, the 

challenging party must prove not only facts indicating the lack of independence or 

impartiality, but also that the lack is “manifest” or “highly probable”, not just “possible” 

or “quasi – certain”.20  

 
20 Suez, ¶34. 
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28. Here, Respondent fails to establish that Mr. Mason’s involvement in Hewer Plants and 

his presence on social media “manifestly” confirm his lack of independence or impartiality. 

29. First, Mr. Mason has been numerously appointed as arbitrator in investment disputes, 

which demonstrates a widespread belief in his virtues as an arbitrator. Namely, Mr. Mason 

has been appointed as arbitrator in over 30 investment arbitrations, including 7 

appointments by respondent states and 6 appointments as tribunal president21. That could 

not have been possible if not for his competence and ability to individually and 

meticulously assess every case. Second, it is common for arbitrators to hear similar cases. 

The legal and factual problems they deal with often happen to be similar for several 

grounds. As a matter of example, because the number of investment arbitrations worldwide 

is rather small, there are few highly qualified and experienced arbitrators and each one of 

them has his/her own area of specialty, thus hears only particular cases. 

30. Given the above, Respondent’s challenge should be dismissed as it refers to a wrong 

standard of disqualification. 

 

ii)  There is no issue conflict  

31. Respondent alleges that Mr. Mason’s involvement in Hewer Plants as well as his 

appearance in Arbitration Station podcast and post on Twitter create issue conflict. 

However, that is not true for several reasons.  

32. Issue conflict is defined by various investment tribunals as an arbitrator’s prejudgement 

or pre-determined view on a certain matter which affects his/her ability to impartially 

assess the case. The idea behind the concept is that an arbitrator might have a "professional 

interest" in a particular result to avoid contradicting his/her earlier decisions.22 Investment 

case law has so far considered the following situations as possible of causing issue conflict: 

i) scholarly or professional writing and public statements, ii) prior service as advocate or 

counsel addressing related issues and lastly, iii) exposure to similar legal issues, while 

being appointed in several arbitral proceedings. Respondent’s challenge encloses the last 

one.  

 
21Response to Challenge, ¶¶1327-1330. 
22 Devas, ¶52. 
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33. Respondent submits that Mr. Mason’s involvement in Hewer Plants creates issue 

conflict because Mr Mason has already formed an opinion on legal and factual issues which 

will — consciously or subconsciously — influence his decision here. Also, Respondent 

fears that Mr Mason may be influenced by arguments he has been exposed to in Hewer 

Plants arbitration, which have not been — and potentially would not be — raised in this 

Arbitration.23 

34. However, it is widely accepted in investment case law that an arbitrator’s particular 

decision in one case does not prejudge his assessment of another. In other, words, the fact 

that an arbitrator made a finding of fact or a legal determination in one case does not 

preclude that arbitrator from deciding the law and the facts impartiality in another. Also, if 

the cases are different, the fact that an arbitrator made a statement, or even had publicly 

expressed his predisposition to a certain view, does not mean that issue conflict exists.24 

35. In this context, the jurisprudence is consistent. In Raiffeisen the tribunal stated that, to 

successfully challenge an arbitrator based on similiarity of legal issues, there has to be an 

overlap of facts in the two arbitrations.25 Likewise, in Devas the tribunal asserted that 

concurrent cases have to be sufficiently similar in detail for a party to effectively exclude 

an arbitrator from the proceedings.26 There is no issue conflict here for several reasons.  

36. First, Mr. Mason’s involvement in Hewer Plants cannot be deemed as a basis for issue 

conflict since the factual background of the case remains unknown. Respondent’s challenge 

of Perry Mason rests exclusively upon the information available publicly while the award 

itself has not yet been published. Thus, Respondent did not have access to the details of the 

dispute which in the context of this challenge are of utmost importance.  

37. Also, the fact that both cases concern ASNEC Directive 2016/87 and are taken in a 

“climate change” context, does not mean that the facts are similar enough to form a basis 

for issue conflict. As a sovereign country, Wellfalcon most certainly has a different than 

Laoc legal system, including the regulations on lignite energy sector. It could also have 

implemented ASNEC Directive 2016/87 in an unalike manner. Hence, Respondent lacks 

solid information to substantiate the challenge of Perry Mason. 

 
23 Challenge, ¶¶1143-1147. 
24 Suez, ¶36. 
25 Raiffeisen, ¶80. 
26 Devas, ¶62. 
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38. In addition, this case and Hewer Plants are considered to be first of the entire series of 

cases based on ASNEC Directive 2016/87 within the context of phasing out coal-fired 

power plants. As a confirmation of the above, Mr. Mason has already been appointed in 

another case concerning the same measures as in Hewer Plants. Therefore, following the 

Respondent's line of argumentation, an arbitrator’s involvement in one case would 

automatically exclude him/her from adjudicating in other, which is highly unreasonable. 

Thus, Respondent cannot base its challenge of Mr Mason on his involvement in rendering 

the Hewer Plants award. 

39. Secondly, Mr Mason’s interview in Arbitration Station is irrelevant as it was a general 

statement lacking any legal opinion or factual similarity to the case at hand. As it was 

already explained, in order to successfully challenge an arbitrator on the ground of issue 

conflict, there must be an overlap of facts. Here, in most general terms, Mr. Mason referred 

to “climate-change arbitrations” in the context of a source of potential investment disputes. 

He later explained that “the purpose of this interview was to give career advice to young 

practitioners and not an in-depth legal analysis of a complex legal question”.27 Hence, 

Respondent’s challenge should be deemed unsuccessful by this Tribunal as Mr Mason’s 

remarks on “climate-change arbitrations” expressed in the interview to Arbitration Station 

lack legal and factual similarities with the present dispute.  

40. Thirdly, referring to the award in Hewer Plants as “groundbreaking” is irrelevant. It is 

widely acknowledged by arbitral tribunals that the mere showing of an opinion, even if 

relevant in a particular arbitration, is not sufficient to sustain a challenge for lack of 

independence or impartiality of an arbitrator.28 Given that Mr Mason’s post on Twitter is 

precisely showing of an opinion, Respondent’s challenge should be denied. 

41. In light of the above, no issue conflict exists and, simultaneously, Respondent’s 

challenge Is groundless as there are no justifiable doubts as to Mr Mason’s impartiality. 

 

 
27 Response to Challenge, ¶¶1293-1295. 
28 Urbaser, ¶ 46 
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C. Thirdly, Mr. Mason’s non-disclosure of his role as arbitrator in Hewer Plants 

cannot constitute a ground for challenge 

42. Contrary to Respondent’s submission in the Notice of Challenge, Mr. Mason was not 

obliged to disclose his role as arbitrator in Hewer Plants and public appearances in his 

Statement of impartiality and independence (i) and in any event the non-disclosure alone 

does not constitute a ground for challenge, as only the facts or circumstances that constitute 

the merits of such a disclosure can do so (ii). 

 

i) Mr Mason was not obliged to disclose his role as arbitrator in Hewer Plants and public 

appearances  

43. Under Article 11 of UNCITRAL Arbitration Rules, an arbitrator is obliged to disclose 

circumstances likely to give rise to “justifiable doubts” as to his impartiality or 

independence. The standard for “justifiable doubts” must be evaluated from the point of 

view of a reasonable third person having knowledge of relevant facts and circumstances 

and not knowing arbitrator’s state of mind29. These may include professional, business, 

personal or familial interest or relationship30. While UNCITRAL Rules do not list 

examples of circumstances which could give rise to justifiable doubts as to arbitrator’s 

impartiality or independence, these are provided in the IBA Guidelines on Conflict of 

Interest in International Arbitration. The IBA Guidelines consist of three lists of 

circumstances which may give rise to justifiable doubts as arbitrator’s impartiality. 

44. The IBA Guidelines are “not legal provisions and do not override any applicable national 

law or arbitral rules chosen by the parties”, however they are considered to be a most 

valuable source of inspiration31, or a useful reference32, having persuasive authority33 and 

are routinely applied by various arbitral tribunal, even if not specifically agreed on by the 

parties. The three lists that form the IBA Guidelines are named after the colours of a traffic 

light: Red, Orange and Green. The circumstances from the Red list create a presumption 

of justifiable doubts as to the arbitrator’s impartiality or independence. The circumstances 

 
29 IBA Guidelines on Conflicts of Interest in International Arbitration p. 5; Daele, Disclosure. 
30 Daele, Disclosure. 
31 Urbaser, ¶37.  
32 Abaclat, ¶78; Blue Bank, ¶62; Favianca, ¶34. 
33 Alpha, ¶56. 
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from the Orange list may raise justifiable doubts, if all the facts of a particular case indicate 

so. When it comes to those from the Green list they do not constitute any doubts as to the 

arbitrator's impartiality34.  

45. Respondent’s allegations do not refer to any of the circumstances listed in the Red nor the 

Orange list, that could raise justifiable doubts. Each of Respondent allegations are covered 

by point 4.1.1 of the Green List. Point 4.1.1 refers to a situation where an arbitrator has 

previously expressed a legal opinion concerning an issue that also arises in the arbitration, 

however is not focused on the case. Mr Mason did not voice an opinion on the case. He 

made a general dogmatic statement about the relationship of climate change and police 

powers, which cannot be directly associated with the case. Moreover, arbitrators cannot be 

challenged because of participation in academic or dogmatic disputes, which could 

otherwise harm the development academic dogma35.  

46. Mr Perry Mason could not disclose his participation in Hever Plants as he was bound by 

confidentiality of the proceedings. Confidentiality of the proceeding is a universally 

accepted principle of arbitration law, included in Singapore International Arbitration 

Centre Rules36. On the 15th of February, the day on which Mr Perry Mason was obliged to 

disclose any circumstances which give rise to justifiable doubts, the ruling in Hever Plants 

was not rendered. Consequently, being bound by the confidentiality principle, Mr Perry 

Mason could not disclose any confidential data regarding the subject, nor the parties of the 

case. 

47. Consequently, Mr. Mason was not obliged to disclose nor his role as an arbitrator in the 

Hewer Plants, nor his activity in the public media and Twitter.  

 

ii) Non-disclosure alone cannot justify a challenge of arbitrator 

48. It is commonly accepted that an arbitrator cannot be challenged solely for the sake of non-

disclosure37. The IBA Guide Lines state that non-disclosure alone does not constitute a 

ground for challenge, only the facts or circumstances that he or she failed to disclose can 

do so. It was explicitly stated that “a later challenge based on the fact that an arbitrator did 

 
34 IBA Guidelines on Conflicts of Interest in International Arbitration.  
35 Saipem, ¶¶52, 1206; CC/Devas, ¶58. 
36 Singapore International Arbitration Centre Rules 2016, point. 39.  
37 Riegler/Petsche, p.74. 
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not disclose such facts or circumstances should not result automatically in non-

appointment, later disqualification or a successful challenge to any award”. The 

Respondent should have provided facts that would justify the challenge, and he failed to 

do that. That is why the Challenge of Mr Perry Mason has no basis and should be rejected.  

49. In sum therefore, Mr. Mason did not breach his disclosure obligation and thus 

Respondent’s challenge has no grounds and should be rejected. 

 

II. CLAIMANT HAS STANDING IN THESE PROCEEDINGS  

50. To have standing in these proceedings and to qualify for the protection under ASNEC 

treaty, party must fulfill certain prerequisites. 

51. First, Claimant is an investor under the ASNEC Treaty (A). Second, Claimant has a 

protected investment under the ASNEC Treaty (B). Third, these proceedings do not 

constitute an abuse of process as Respondent may try to argue, since proceedings prior to 

these concerned entirely different parties, object and have a different cause (C). Therefore, 

Claimant has standing in these proceedings  

 

A. Claimant is an investor under the ASNEC Treaty 

52. GNB is a legal successor of MNFB and an investor under the ASNEC Treaty. First of all, 

both Claimant and MFNB fall into the scope of the definition of an investor under Article 

I(4)(b) ASNEC Treaty.  

53. First, there is continuous nationality of both the Claimant and its predecessor since the 

dispute arose (i). Second, MNFB has validly assigned claims to GNB both under Mercurian 

law (iii) international law and accordingly to local market practices (iii). Fourth, contrary 

to what Respondent may try to argue, the assignment of the claims did not constitute illegal 

treaty shopping and was done in good faith (iv). 

 

i) GNB and MNFB are investors incorporated in the same state 

54. Claimant — a financing institution — falls into the scope of the definition of an investor 

under the ASNEC Treaty. Also, Claimant meets additional criteria of nationality under 

international law, as both Claimant and MFNB had the required national identity at the date 
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of the events giving rise to the claim, and there is continuous national identity from then 

through the date of the commencement of these proceedings. 

55. Under Article I(4)(b) ASNEC Treaty, an investor is “a company or other organisation 

organised in accordance with the law applicable in that Contracting Party.” Both Claimant 

and MFNB are Mercuria-incorporated companies, organised and operating accordingly 

with Mercurian law. 

56. Applying rule of interpretation from 31 VCLT, Claimant as a Mercurian company is an 

investor protected by the ASNEC Treaty. Additionally, Respondent has explicitly 

recognised Claimant’s predecessor (MFNB) as an investor and affirmed its standing in 

these proceedings. As Claimant’s predecessor – recognised by Respondent38 validly 

assigned its claims and other rights to Claimant, it who should be considered an investor 

under the ASNEC Treaty. 

57. In the Portigon, tribunal found that, project finance could constitute a protected 

investment39. Therefore, MNFB as the Lender under Financing Agreement and GNB as its 

legal successor can recourse to the investment arbitration directly against the Respondent 

in situations where state-imposed measures adversely impact the project they financed40. 

58. Additionally, international law may require the nationality of the relevant contracting party 

to the BIT at the time the dispute arose41. In Loewen, tribunal found that there must be 

“continuous national identity from the date of the events giving rise to the claim through 

the date of the resolution of the claim42”. Both GNB and MNFB are Mercuria-incorporated 

companies. Therefore, both nationality and continuous national identity criteria are met, 

proving that Claimant is an investor under the ASNEC Treaty. 

 

ii) MNFB validly assigned claims to GNB under Mercurian law 

59. Under the Assignment Agreement, MNFB assigned all rights arising out of and in 

connection with the financing of Ticadia-1 LLC to Claimant. This agreement satisfies all 

 
38 Response, ¶5 
39 Portigon. 
40 Wendler & Pettazi. 
41 SG, ¶109. 
42 Loewen, ¶225, 237. 
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provisions of Mercurian state law, which MNFB and GNB chose to apply43. Therefore, the 

assignment was valid under Mercurian state law. 

60. Under Article 7.1 of Financing Agreement MNFB could assign any rights under this 

Agreement to any third parties at any time. MNFB did not need additional consent. The 

legal validity of these provisions was not questioned by any of the parties to the Financing 

Agreement, GNB nor Respondent.44 

61. It is a recognised principle that the law governing assigned rights determines their 

assignability and “the conditions to which the assignment is subject, and the consequences 

of the assignment, at least as far as relations between the assignor and its initial co-

contractor are concerned”.45 As the parties to the Assignment Agreement chose Mercurian 

law, it is under this law that the Assignment Agreement is to be analysed. 

62. The Mercurian law does allow for assignment of claims46. Also, it does not provide any 

restrictions regarding assignability of these claims.  

63. Therefore, the assignment is valid under Mercurian state law. 

 

iii) The claims were assigned accordingly to international law and local market 

practices 

64. This assignment was done accordingly both to international law47, local market practices 

and was done at arm’s length. Therefore, this assignment is valid under international law.  

65. Even though some earlier tribunals may have found assignment of claims impossible, and 

the claims themselves as of intuitu personae character48, that opinion has been changing, 

to accommodate the needs of modern and globalized markets and market practices.  

 
43 PO3, ¶1807–1808. 
44 PO3, ¶1805–1806. 
45 Collins & Harris, ¶ 24R-050. 
46 PO3, ¶1807–1808. 
47 Goh, p.29. 
48 Crowford, p.704. 
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66. In Daimler, tribunal stated that there are good reasons to allow assignment of treaty claims 

as it speeds the productive re-employment of assets. This is consistent with general practice 

of the global and thriving market for distressed debts49. 

67. Additionally, Daimler tribunal while applying Article 31(1) of VCLT, stated that it is 

possible that the assignment of claims may bring results broadly compatible with the object 

and purpose of BITs - encouraging cross-border foreign investments50. 

68. ASNEC Treaty does not provide — directly or indirectly — any rule prohibiting the 

assignment of claims arising out of it. Where ASNEC Treaty remains silent about the 

assignability of the claims arising out of it, this tribunal should adopt a modern approach 

that allows for assignment of claims. Any other approach would be an unnecessary 

limitation of the parties’ rights.  

69. Therefore, assignment of claims was valid under international law as MNFB assigned 

claims to GNB validly and consistently with general practice. 

 

iv) The assignment of claims to Claimant did not constitute treaty shopping or an 

abuse of rights 

70. Respondent may argue that this assignment of claims constitutes treaty shopping, which in 

some cases may result in invalidity of the assignment. Respondent may also argue that the 

assignment was an abuse of rights and that Claimant lacked good faith. Both of these 

arguments would be erroneous. First, Claimant did not obtain any rights he would not be 

entitled to prior to the assignment. Second, as Claimant has had a genuine commercial 

interest in the assignment, it is impossible to prove that Claimant lacked good faith. 

71. Treaty shopping occurs when an investor structures an investment (through incorporation 

or restructuring) in order to qualify for protection under particular investment treaties. 

Despite its depreciative name, treaty shopping, when done as a standard means of corporate 

restructuring, is legal. It is also a standard practice, which many businesses adopt to benefit 

from the overall favourable legal and business environment, including a favourable 

investment treaty regime51. However, such acts done solely to initiate arbitration 

 
49 Daimler, ¶144. 
50 Goh, p.36. 
51 Dolzer & Schreuer, ¶54, Schill, pp.234–35. 
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proceedings are clearly condemnable. Illegal treaty shopping would occur where 

restructuring took place shortly before an arbitration claim is launched52. 

72. Other indicia of illegal treaty shopping could be restructuring after the event giving rise to 

treaty claims taking place53 or where the dispute was foreseeable or otherwise anticipated, 

as stated by the tribunals in Philip Morris or Phoenix54. 

73. If this assignment was done for the sole purpose of initiating arbitration proceedings under 

the ASNEC Treaty, or even in order to grant Claimant the rights it did not have prior to the 

assignment, Respondent could indeed argue that it constituted illegal treaty shopping and 

therefore assignment should not be considered valid. 

74. It is not the case here. First, Claimant is not a shell company, or a company created shortly 

before the commencement of arbitration.  

75. Second, Respondent may argue that the assignment took place after the date of the events 

giving rise to this arbitration and that the arbitration was clearly foreseeable. However, it 

is the very essence of illegal treaty shopping that by means of restructuring at least one of 

the parties would end in a more favorable position in which it could not be otherwise. It is 

necessary, that as the result of illegal treaty shopping an investment would fall into the 

scope of protection of a BIT, which it did not have before55.  

76. In Mihaly, tribunal stated that the assignor cannot assign a right she does not have (nemo 

dat quod non habet)56. Therefore, even though the assignment took place after the events 

giving rise to this arbitration, it is not relevant here. That is because both GNB and MNFB 

are Mercuria-incorporated companies that benefit from the same treaty. MNFB did not 

assign to Claimant rights it did not have; respectively, Claimant has not been assigned any 

additional rights. 

77. In sum, this assignment did not constitute treaty shopping, as both GNB and MNFB are 

companies incorporated in the same state signatory to ASNEC Treaty. 

78. Additionally, Respondent may try to argue that this assignment lacked good faith and 

constituted abuse of rights, even if it did not constitute illegal treaty shopping. This 

 
52 Valasek & Dumberry, p.60. 
53 Aguas, ¶23. 
54 Jagusch&Repousis, pp.31–34. 
55 Goh, p.37. 
56 Mihaly, ¶24. 
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argument would be erroneous, since this assignment was done accordingly with the 

genuine commercial interest of Claimant. 

79. In Abaclat and Chevron, tribunals explained that the theory of abuse of process and abuse 

of rights express general principle of good faith, which is applicable to ISCID57 and 

UNCITRAL58 proceedings.  

80. In Trendtex, tribunal found, that this rule may be used as a guidance tool when determining 

whether an assignment constituted an abuse of rights. This rule underlines “genuine 

commercial interest in taking the assignment and in enforcing it for his own benefit’.59” 

81. The assignment was consistent with the Claimant’s company investment strategy. The 

assignment was for the benefit of Claimant — not only does he have the rights to T-1, but 

also he has the right to demand from Respondent compensation for breaching the ASNEC 

Treaty. Therefore, Claimant has had a genuine commercial interest in obtaining rights to 

the claims at stake. 

82. Additionally, as the arbitral tribunal found in Aram, it is Respondent who should bear the 

burden of proof, not Claimant. This stems from the general presumption of good faith60. 

The tribunal in the Chevron repeated this finding and concluded that the reverse burden of 

proof lies on the party, who questions the presumed good faith. It is also consistent with 

Art. 24(1) of UNCITRAL Rules. 

83. As Respondent did not provide any proof that Claimant lacked good faith, it should be 

presumed that Claimant acted in good faith. 

 

B. Claimant has a protected investment under the ASNEC Treaty 

84. Claimant took over control of Ticadia-1 LLC, therefore sustaining its status of a protected 

investment under ASNEC Treaty. Claimant did not however need to make an investment 

himself, as it has legally gained control over an investment falling into the scope of the 

definition provided in Article 1(6)(b) ASNEC Treaty (i). Additionally, customary 

international law may require that the investment is protected at the time of its inception 

 
57 Abaclat, ¶646. 
58 Chevron, ¶¶125-149, 141. 
59 Trendtex. 
60 Aram, ¶48. 
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and that the protection should be continuous. However, these additional criteria are also 

met. (ii) 

 

i) Claimant has control over a protected investment 

85. Under Art. I(1) ASNEC Treaty, an “investment” means “every kind of asset owned or 

controlled by Investors of a Contracting Party, either directly or indirectly, outside that 

Contracting Party’s Area but within the Area in terms of Article 1(6)(b)”. 

86. All assets of Ticadia-1 LLC, including Ticadia-1 Power Plant, the land plot as well as 

shares in Ticadia-1 LLC owned by the Guarantor – Mountaintop – were used to secure the 

financing of the investment. By Respondent’s actions the Guarantor – Mountaintop – has 

become personally obliged to perform on behalf of MFNB. Because of failure of the 

Guarantor to repay the loan MFNB became eligible to seek repayment directly out of the 

assets provided by Mountaintop to secure the loan. On 1 July 2017, MFBN and Claimant 

– GNB – executed Assignment Agreement. Thus, Claimant has obtained all rights to T1. 

87. Under Article 1(6)(b) ASNEC Treaty the “Area” means “with respect to a Regional 

Economic Integration Organization which is a Contracting Party, the Areas of the Member 

States of such Organization, under the provisions contained in the agreement establishing 

that Organization.”  

88. T1 is located within the Republic of Laoc - member state of ASNEC and outside of the 

territory of the Republic of Mercuria - the state of incorporation of GNB. Therefore, it is 

located accordingly to Article I(1) of ASNEC Treaty. 

89. Under Article 31 VCLT, the treaties should be interpreted in good faith in accordance with 

its ordinary meaning. The ASNEC Treaty defines an investment as “every kind of asset” 

controlled by investor of a contracting party. This definition explicitly relates to assets 

controlled by Claimant. 

90. Therefore, Claimant did not need to make an investment by himself. What does count is 

whether Claimant has direct or indirect control over the investment. 
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ii) Investment was protected under the ASNEC Treaty at the time the dispute arose 

91. Under customary international law an investment needs to be protected under a BIT at the 

time the dispute arises. Additionally, some BITs may require the continuity of the 

protection at every moment since the inception of an investment61. 

92. Here, at the time the investment had commenced, it was granted the status of a protected 

investment under the ASNEC Treaty. It has since maintained its status of a protected 

investment. 

93. Even if the investment would not have been protected at the time the dispute arose, it still 

could have benefitted from protection under the ASNEC Treaty, pursuant to Article XII of 

ASNEC Treaty, that the Treaty should also be applied to the investments made prior to its 

entry in force. Therefore, under any circumstances the investment would have been 

protected under the ASNEC Treaty. 

 

C. Actions of Claimant do not constitute abuse of process  

94. Respondent may try to argue that the current proceedings constitute an abuse of process on 

the basis that Claimant’s predecessor has already been involved in arbitral proceedings. To 

do this Respondent needs to invoke a fork-in-the-road clause. It requires three conditions 

to be met cumulatively. However, there are no such provisions in the ASNEC Treaty.  

95. Even, if ASNEC Treaty would provide such clause, it would be inapplicable here. Fork-in-

the-road provisions refer to the choice between bringing the dispute to international 

investment arbitration or to the state courts. However, here MNFB brought its dispute with 

GNB to ICC arbitration, not to a state court. Commercial arbitration is entirely different 

from dispute resolution by a state court, being independent from the state's judicial system. 

96.  Even if, this clause could somehow apply, none of these conditions would be met, because 

the current proceedings concern entirely different parties, subject and cause of action. 

97. As the tribunal in Toto stated, the arbitral tribunals need to consider whether the same claim 

is “on a different road, i.e., that a claim with the same object, parties and cause of action, 

is already brought before a different judicial forum.62” 

 
61 Jagusch&Repousis, ibid. 
62 Toto, ¶211. 
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98. First, MNFB was indeed engaged in proceedings before ICC prior to this proceeding. 

However, the proceeding concerned an entirely different object than these proceedings — 

the former being failure to repay the loan, whilst the latter being breach of BIT. 

99. Second, this case also involves completely different parties — instead of MNFB and 

Mountaintop, the parties are GNB and the Republic of Laoc; Mountaintop and Laoc — are 

different parties. Under no circumstances Laoc could be a legal successor of Mountaintop. 

100. Third, the dispute between MNFB and Mountaintop had different cause of action — its 

direct cause was the inability of Mountaintop to perform as a Guarantor under the 

Financing Agreement. Here, it is the breach of the ASNEC Treaty by adoption of 

unprecedented legislation, which caused the dispute between Claimant and Respondent. 

101. Therefore, the current proceedings could not constitute abuse of process as the fork-in-

the-road clause in inapplicable; even if it somehow applied, these proceedings do not meet 

any of its conditions. 
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PART TWO: MERITS 

 

III. THE CHALLENGED MEASURE IS ATTRIBUTABLE TO RESPONDENT  

 

103. In paragraphs 9-13 of the Response to the Notice of Arbitration Respondent argued that 

the enactment of Law 66/2016 is not attributable to Laoc but to ASNEC. This is wrong. 

104. Under customary international law, embodied in Article 4 of ILC Articles, enactment of 

a binding regulation by the parliament of a state is considered an act of this state.63 The 

only exception to that rule is where the states agree on special rules of attribution in a 

separate treaty.64 

105. Here, both Respondent and Mercuria, Claimant’s state of incorporation, are parties to 

the ASNEC Charter which in its Article 120 sets out the rules of attribution of conduct as 

between ASNEC and its member states. 

106. Art. 120 states that the attribution of conduct relating to the implementation of ASNEC’s 

decisions is governed, in particular, by Article 6 and Article 7 DARIO mutatis mutandis. 

107. Enactment of Law 66/2016 is not attributable to ASNEC under these rules. First, the 

Laocan parliament is neither an ASNEC’s organ nor agent (A). Second, ASNEC exercises 

no effective control over the Laocan parliament (B). Third, no other rule of international 

law allows attribution of the challenged measure to ASNEC (C). Therefore, it must be 

attributed to Respondent. 

 

A. Laocan parliament is neither an ASNEC organ nor an agent 

108. Under Article 6 DARIO: 

“the conduct of an organ or agent of an international organization in the performance of 

functions of that organ or agent shall be considered an act of that organization under 

international law, whatever position the organ or agent holds in respect of the 

organization.”  

 
63 DARIO with commentaries, Article 4, ¶6. 
64 Ibid., Article 55. 
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109. The Respondent’s enactment of Law 66/2016 cannot be attributed to ASNEC since the 

Laocan parliament is neither an ASNEC organ (i) nor an agent (ii). 

 

i) Laocan parliament is not an ASNEC organ 

110. According to Article 2 DARIO, the notion of organ of an international organization 

means any person or entity which has that status in accordance with the rules of the 

organization.65 Therefore, the only possibility to recognize a state’s organ as an organ of 

an international organization is by including an explicit provision in the organization’s 

rules to that effect.66 The Laocan parliament does not have such a status in the ASNEC’s 

structure. 

111. First, the ASNEC Charter does not recognize member states’ organs as ASNEC’s 

organs. Quite to the opposite, Article 120 ASNEC Charter clearly distinguishes the 

ASNEC’s organs from the organs of its member states.67 This provision emphasizes the 

sovereignty of member states and the independence of their organs. As Respondent remains 

a sovereign state and the Laocan parliament is not integrated within ASNEC’s institutional 

structure in any way, it is incorrect to recognize it as ASNEC’s organ. 

112. Second, the mere fact that a state organ is charged by an international organization with 

certain duties does not implicitly transform it into the organization's organ. Even though 

the Laocan parliament is charged with the implementation of ASNEC’s directives based 

on Article 115 of ASNEC Charter, this duty arises only from Laocan's international 

obligation and cannot be the basis for recognizing the Laocan parliament as an ASNEC’s 

organ.68 If to say otherwise, any international obligation of any state to any international 

organization would drag that state into said organization’s structure, which is untrue. Such 

practice would be contrary to the principle of the sovereignty of states codified in the 

Article 2 (1) UN Charter.69  

113. Therefore, the Laocan parliament cannot be recognized as ASNEC’s organ. 

 

 
65 DARIO, Article 2. 
66 DARIO with commentaries, Article 2, ¶21. 
67 ASNEC Charter, Art. 120. 
68 ASNEC Charter, Article 115. 
69 UN Charter, Article 2(1). 
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ii) Laocan parliament is not an ASNEC agent 

114. According to Article 2 DARIO agent of an international organization means an  

“official or other person or entity, other than an organ, who is charged by the 

organization with carrying out, or helping to carry out, one of its functions, and thus 

through whom the organization acts”.  

115. Article 6 DARIO attributes the conduct of the agents to an international organization 

through the establishment of a formal organic tie.70 The connection between the 

organization and its agent must result from legal instruments specific to the activities of 

the organization like personnel regulations, not simply from the state’s international 

obligations, and should be interpreted narrowly. 

116. This narrow reading of Article 6 DARIO is supported both by the ILC Special 

Rapporteur’s report on the codification of DARIO and by international practice. The 

Special Rapporteur stated, referring to the structure of the European Union, that Article 6 

DARIO does not consider EU member states’ organs as EU agents when they are acting 

under the EU’s normative control. He emphasized that such a proposal would conflict with 

the rule that conduct taken by any of state organs is attributed to the state, as set out in 

article 4 of the ILC Articles.71 Moreover, he indicated that it would be contrary to the 

international jurisdiction. 

117. In the Bosphorus where it dealt with the implementation of an EU sanctions regulation 

by Ireland, tribunal stated that a state is responsible for all acts and omissions of its organs 

regardless of whether the act or omission in question was a consequence of domestic law 

or of the necessity to comply with international legal obligations.72 

118. Here, there are no formal organic ties between ASNEC and the Laocan parliament. The 

only links between these entities arise from international obligations and are too loose to 

consider the Laocan parliament ASNEC’s agent.  

119. Moreover, the ASNEC’s structure is substantially similar to the structure of the 

European Union. As the organs of the EU member states cannot be considered its agents 

the Laocan parliament cannot be recognized as ASNEC agent. 

 
70 Ravasi, p. 62. 
71 Gaja, 2009, ¶33. 
72 Bosphorus, ¶153. 
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120. Therefore, the Laocan parliament cannot be considered an ASNEC organ or agent. 

 

B. ASNEC exercises no effective control over Laocan parliament 

121. Under Article 7 DARIO: 

“the conduct of an organ of a State (...) that is placed at the disposal of another 

international organization shall be considered under international law an act of the latter 

organization if the organization exercises effective control over that conduct.”  

122. The notion of effective control in attribution of conduct as between a state and the 

international organization is not defined by DARIO. It can be interpreted either narrowly 

as the exclusive control of an international organization deriving from a direct command 

over a member state or, arguably, as a normative control of that organization over its 

member state. The second interpretation is wrong. 

123. ASNEC exercises no effective control over the Laocan parliament on either of these 

grounds. First, ASNEC’s control over the parliament’s conduct is not exclusive and does 

not derive from a direct command (i). Second, ASNEC’s normative control cannot be 

considered effective (ii). 

 

i) ASNEC’s control is not exclusive and does not derive from a direct command 

124. In terms of Article 7 DARIO, control exercised by an international organization must 

be factual to be considered effective. According to ILC guidelines, the control will be 

effective if, at the same time, it will be exclusive and will derive from a direct command.73  

125. The ILC Special Rapporteur supports this approach stating that Article 7 DARIO was 

created to regulate military operations i.a. those organized under the auspices of the UN 

rather than legislative influence of an international organization on its member states.74  

126. Likewise, the ILC commentary explains the scope of Article 7 DARIO by discussing 

the UN peacekeeping operations. This emphasizes the key importance of the factual 

criterion while assessing whether the control of an international organization is effective 

 
73 ILC Report, ¶8. 
74 Gaja, ¶25. 
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or not. Therefore, this provision should be applied only when the control of the 

international organization is exclusive and derives from a direct command.75 

127. ASNEC’s alleged control over Laocan parliament meets none of the abovementioned 

conditions. It is not exclusive since member states of ASNEC are authorized to implement 

its directives using freely chosen forms and methods.76 It also does not derive from a direct 

command of ASNEC since the Laocan parliament has a broad discretion while 

implementing the organization's legal acts. Therefore, ASNEC does not have any factual 

control over Respondent’s parliament. 

 

ii) ASNEC’s normative control cannot be considered effective 

128. ASNEC’s normative control over Laoc cannot be considered effective in terms of 

Article 7 DARIO. 

129. First, under Article 17 DARIO, the normative control is only relevant to the international 

organization’s and its member state’s joint responsibility for an internationally wrongful 

act (derivative responsibility), and not to the issue of attribution of conduct. In other words, 

DARIO distinguishes the attribution of conduct from the assignment of responsibility.77 

130. The ASNEC Charter attribution rules are based in particular on DARIO. As the holistic 

interpretation of this document does not allow application of the normative control doctrine 

here, the ASNEC’s normative control over Laoc cannot be considered effective in terms of 

Article 7 DARIO. 

131. Second, the vast majority of international courts agree that normative control is not 

enough to find effective control under Article 7 DARIO. For instance, in the Behrami the 

ECtHR found that the ultimate authority and control of the organization over its member 

states are necessary to attribute a state’s conduct to that organization. There, the wrongful 

conduct of France, Germany and Norway was attributed to the United Nations. However, 

the Court based its decision on the direct operational command the UN had over the 

 
75 DARIO with commentaries, Article 7. 
76 ASNEC Charter, Art. 115. 
77 Gaja III, ¶35. 
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challenged measures and indicated that the simple normative control of the organization is 

not sufficient to attribute a state’s conduct to that organization.78  

132. The Court applied the same reasoning in the Nada where it referred to the UN’s 

normative control over its member states. ECtHR held that even where the language of a 

UN resolution appears to leave no room for discretion, states remain obliged to give effect 

to their international obligations. On this basis the Court attributed the wrongful conduct 

to Switzerland even though that state only implemented the UN Security Council 

resolution.79 

133. Here, ASNEC has no ultimate authority over Laoc since the Laocan parliament has a 

broad discretion in implementing the ASNEC’s legal acts. However, even if there was no 

discretion left for Laoc it would still be obliged to fulfill its international obligations to 

foreign investors. 

134. Third, the normative control exercised by ASNEC is not restrictive enough. To consider 

it effective the normative control exercised by an international organization over a member 

state should allow the organization the necessary enforcement powers. If an organization 

cannot enforce its regulations over a member state without its consent, it cannot be 

considered to have an effective control over that state. 

135. The only example of an international organization exercising effective normative 

control over its member states could arguably be the European Union. The EU has a well-

developed system of enforcement measures allowing it to effectively exercise its control 

over its member states i.a. CJEU proceedings. However, ASNEC has no such options as it 

has no central court allowing it to force the member states to comply with the ASNEC’s 

regulations.  

136. ASNEC is provided with only one enforcement procedure, codified in the Article 124 

ASNEC Charter, allowing it to hold a member state accountable for failure to implement 

the organization’s legal acts. However, the above enforcement procedure requires the 

unanimity of all member states to impose sanctions for breaching the obligations arising 

 
78 Behrami, ¶¶133-135. 
79 Nada. 
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from the Charter. 80 The above requirement leaves the whole Article 124 ASNEC Charter 

enforcement procedure completely toothless. 

137. The international practice shows that such procedures cannot succeed. For instance, the 

European Union provides a substantially similar enforcement measure which has been 

launched against Poland. However, despite an obvious violation of the EU law no sanctions 

have been imposed on that state since the requirement of the unanimity has not been met. 

A few countries i.a. Hungary found it was undesirable to vote against a state being an 

important political partner and refused to give its consent in this matter. Due to its political 

nature this enforcement measure appeared to be completely ineffective.81 As the procedure 

can be blocked by a single member state and does not provide a real possibility to enforce 

the organization’s regulations, it cannot be recognized as a means of exercising the 

effective control by that organization. 

138. To conclude, as ASNEC exercises no exclusive control deriving from a direct command 

over the Laocan parliament and its normative control cannot be considered effective under 

Article 7 DARIO, the enactment of Law 66/2016 must be attributed to Respondent. 

 

C. No other rule of attribution is applicable here 

139. There is no other rule of international law applicable here allowing the attribution of the 

enactment of Law 66/2016 to ASNEC. 

140. In some cases the Tribunals applied other provisions than DARIO while assessing the 

issue of attribution of conduct as between the international organization and its member 

state. For instance, in the Electrabel the Tribunal decided to attribute the implementation 

of an EU Commission’s Final Decision by Hungary to the European Union based on the 

analogy to the Article 6 of the ILC Articles i.e. the conduct of an organ placed at the 

disposal of a state by another state. However, this reasoning cannot be applied here. 

141. Under Article 120 ASNEC Charter 

 
80 ASNEC Charter, Art.124. 
81 Coli. 
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“the attribution of conduct, as between the Member States and the Association, shall 

be governed, in particular, by Articles 6 and 7 of the Articles on the Responsibility of 

International Organizations, mutatis mutandis.”82 

142. According to the above provision DARIO constitutes the only legal basis for the 

attribution of conduct within ASNEC. Article 120 emphasizes that while assessing this 

issue Articles 6 and 7 DARIO should be taken into consideration in particular. All parties 

to the ASNEC Charter agreed on such rules of attribution of conduct. Therefore, no other 

provision of codified or customary international law can govern this issue as between 

ASNEC and its member states. 

143. As no other rules are applicable here, the issue of attribution of the enactment of Law 

66/2016 must be governed by DARIO. 

144. Neither Article 6, Article 7 DARIO nor any other rule of international law allows the 

attribution of the challenged measures to ASNEC. Therefore, the enactment of Law 

66/2016 must be attributed to Respondent. 

 

IV. RESPONDENT VIOLATED THE FAIR AND EQUITABLE STANDARD OF 

TREATMENT PROVIDED FOR IN ARTICLE II (1) ASNEC TREATY 

145. Respondent violated the “fair and equitable treatment” set by Article II(1) of the ASNEC 

Treaty by violating the Claimant’s legitimate expectations (A) and breaching its obligation 

to provide a stable legal framework (B). 

146. Even if Respondent asserted that its actions are excluded from liability on the basis of 

Article IX(1) of the ASNEC Treaty, such defense is inadmissible as measures taken by 

Respondent were not necessary. Therefore, Respondent should be found liable for the 

unfair treatment and pay Claimant due compensation (C). 

 

A. Respondent frustrated Claimant’s legitimate expectations 

147. The notion of legitimate expectations is a dominant element of the standard of fair and 

equitable treatment83. In Tecmed legitimate expectations are defined as basic expectations 

 
82 ASNEC Charter, Art.120. 
83 Saluka, ⁋302.  
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which a foreign investor takes into account when making the investment84. Various other 

tribunals have since then identified four prerequisites for successfully invoking legitimate 

expectations: (i) specific commitments made to the investor by the host state, (ii) reliance 

on such commitments when deciding to invest, (iii) the investor’s awareness of the general 

regulatory environment in the host state, and (iv) balance between the investor’s 

expectations and host state’s legitimate regulatory activities. 

148.  All the above-mentioned conditions were met here. 

 

i) Respondent made specific commitment to Claimant 

149. The Claimant’s legitimate expectations here result from the issuance of the construction 

permit understood as including an expectation of granting a license for the commercial 

operation of the plant after the completion of works as well as the representations of the 

Governor preceding the construction of T1.  

150. Firstly, special commitment giving rise to legitimate expectations arises from the 

relevant construction permits and the license for commercial operation of the plant. The 

investment case law confirms that official documents such as letters, decisions, 

concessions, or contracts may account for a representation which could create legitimate 

expectations. In Total the tribunal stated that an expectation of the investor is undoubtedly 

“legitimate”, and hence subject to protection under the fair and equitable treatment clause, 

if the host State has explicitly assumed a specific legal obligation for the future, such as by 

contracts, concessions or stabilization clauses on which the investor is therefore entitled to 

rely as a matter of law85. In Suez the tribunal found the host state liable for breaching the 

fair and equitable treatment standard based on its the failure to comply with a concession 

contract throughout the thirty-year life of the concession86.  

151. Here, prior to the construction of the power plant, Ticadia-1 LLC obtained a 

construction permit with an expectation to be granted a license for commercial operation 

of the plant after the works are completed.87 The permit is an individualized administrative 

 
84 Tecmed, ⁋154.  
85 Total, ⁋⁋128–30. 
86 Suez, ⁋231.  
87 SOUF, ⁋1464-1466. 
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decision which confirms that the responsible authorities have closely analyzed the details 

of the investment and consent to it within the specifications set therein. Simultaneously, in 

a standard construction proceedings, the investor has an expectation that if the works are 

realized in accordance with the permit, they will be granted a license for the commercial 

operation of the investment. That is precisely what happened here. The construction permit 

obtained by Ticadia-1 LLC on December 15, 2010 approved certain specifications of the 

plant, while on September 25, 2014, the operating permit for as long as 40 years was issued 

after the plant was commissioned and ready for commercial operation.88 Thus, given the 

applicable investment case law and the facts of this case, it results evident that the 

construction and operating permits constituted special commitment and gave rise to 

legitimate expectations.  

152. Secondly, prior to the construction of T1, the Governor both publicly and privately 

expressed support of the municipal authorities with regard to the investment. Such 

assurances should be regarded as provided by Laoc, since a governor “is considered to be 

a direct extension of the power of the Laocan Government for the territory of his or her 

municipality” and is appointed by the Laocan Government with the later sanction of the 

Parliament, having therefore an unambiguous support of the state.89 In order for this 

Tribunal to determine whether the Governor’s commitments give rise to legitimate 

expectations, it should apply the test laid out by the El Paso panel90. It explained that for 

the commitment to constitute a basis for legitimate expectations, it must be sufficiently 

concrete as to: (i) the addressee and (ii) its object and purpose.  

153. As far as the private communications between the Governor and the investors are 

concerned, on 19 August 2009 the Governor held a meeting with MFNB and Mountaintop 

during which he stressed the fundamental importance of the project for the development of 

the Ticadia and expressed continuous commitment to do “everything in his power” to 

ensure its successful operation. He even assured the investors that all relevant government 

officials would be instructed to cooperate with Mountaintop to the fullest extent possible 

not only during the construction but also after the launch of T1.91 Against this background, 

 
88 PO4, ⁋⁋1996-2000. 
89 PO3, ⁋⁋1778-1785. 
90 El Paso, ⁋375. 
91 C-2, ⁋⁋177-183. 
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it is undeniable that the Governor’s assurances were concrete as to the addressee (as they 

targeted MFNB and Mountaintop directly) and as to the object and purpose (as they 

referred to the construction of T1), thereby giving rise to legitimate expectations.  

154. In relation to the Governor’s public appearances, he praised the construction of T1 in 

the local media. He expressed satisfaction that Mountaintop and MFNB chose Ticadia as a 

localization for the newest power plant of “fundamental importance” for the region and 

confirmed that he would strive to ensure its operation.92 The Governor also undertook to 

maintain favorable conditions for foreign investors so that there would be more projects 

like T1 in the future.  

155. Therefore, granting the construction permit with an expectation to obtain the license for 

the commercial operation of T1 as well as assurances made to the investors by the Governor 

(both jointly as well as separately) constitute specific commitments and must be considered 

sufficiently concrete to give rise to legitimate expectations. 

 

ii) Claimant relied on the representations made by Respondent 

156. Mountaintop and MFNB decided to invest in Ticadia relying on the assurances made by 

the Governor of Ticadia.93 

157. The investor, in order to be protected under legitimate expectations standard, must have 

relied upon the representations or arrangements made by the host State when deciding to 

invest94. 

158. Mountaintop and MFNB considered several locations for the construction of a new 

state-of-the-art 850 MW power plant.95 The final decision on the execution of the 

investment and its localization was made during MFNB Board meeting dated 19 November 

2010. 

159. During the meeting, the directors carefully reviewed and discussed various materials 

connected with the potential construction of T1, which included the minutes of the meeting 

with the Governor dated 19 August 2009. The meeting abounded in deep differences of 

 
92 C-5, ⁋⁋286-294. 
93 C-3, ⁋⁋193-196, 201-205. 
94 Duke, ⁋ 365; CME, ⁋157; Thunderbird, ⁋147. 
95 NoA, ⁋60. 
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opinion. The directors openly endorsing the investment pointed to the fact that Laoc is a 

coal-oriented economy –the fact that the Governor raised during the prior meeting with the 

Board– while those criticizing the idea stated that high-value investment in highly regulated 

markets should be cautiously approached. The decision to opt for constructing T1 in 

Ticadia was not unanimous: it was outvoted 7 votes in favor and 5 votes against.  

160. Had it not been for the Governor’s assurances, it is very likely that the directors would 

not have agreed to build the power plant in Ticadia. The Governor’s statements concerning 

the coal-friendly policies of Laoc and stable investment climate in the region as well as his 

declarations regarding the cooperation of the government officials with the investors must 

have convinced the hesitant Board directors to vote in favor.  

161.  Therefore, it shall be deemed undisputable that the investors’ decision to invest in 

Ticadia was made in reliance to the representations made by the Governor in the name of 

Laoc. 

 

iii) Claimant was aware of the general regulatory environment in Laoc 

162. Mountaintop and MFNB independently assessed the general circumstances in Laoc 

related to the investment. While making such assessment there were no grounds for 

identifying a risk that the host State would make a sudden shift in its energy policy. 

163. It is common ground that an investor must have a general awareness of the regulatory 

environment in which it was operating as a condition for the application of the legitimate 

expectations doctrine96. The assessment of the reasonableness or legitimacy must take into 

account all circumstances, including not only the facts surrounding the investment, but also 

the political, socioeconomic, cultural and historical conditions prevailing in the host 

State97. 

164. At the time of making the decision to invest, there were no grounds to believe that Laoc 

would phase out coal-fired power plants since the coal-mining industry and coal-fired 

energy generation sectors had always played an important role in the Laocan economy. In 

fact, up to this day, coal related businesses have employed up to 15% of Laocan domestic 

 
96 Suez, ⁋⁋226, 231. 
97 Duke, ⁋153. 
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workforce, while the coal sector itself has been accountable for 20% of the Laocan GDP.98 

As an international example provides, moving away from the coal-based energy takes 

years: despite the global effort to reduce the share of energy from conventional energy 

sources in the recent years, the global use of coal in years 2000-2018 instead of falling, 

rather rose99. Therefore, the investors could not have reasonably expected Laoc to 

implement such a rigid strategy of changing the energy mix.  

165. Secondly, nothing indicated that Laoc would so dramatically change its approach 

towards renewable energy as a result of a political decision. Although there were some 

voices in Laoc saying that it should switch to cleaner energy sources, the Laocan 

government never gave much attention to such views and kept stimulating coal-fired power 

generation.100 In particular, Laoc expected further growth of its domestic economy and, to 

remain independent from electricity imports and support its local coal industry, it was 

primarily interested in receiving investments in new coal-fired power plants. Thus, contrary 

to its neighboring states, wherein renewable energy sources gradually emerged, Laoc 

remained exclusively grounded in its traditionally coal-oriented electricity generation 

sector101. 

166. Thirdly, a complete shift away from carbon-based energy is unprecedented. Even the 

countries with the highest share of energy from renewables have not completely given up 

traditional energy sources. As a matter of example, Iceland, which is world’s largest green 

energy producer, still derives approximately 15% of its total primary energy supply from 

fossil fuels102, even though it has almost unlimited access to hydropower and geothermal 

energy. 

167. Any potential analogies to nuclear energy are inaccurate. Respondent may suggest that 

since some countries (i.e. Austria, Germany, Belgium, Switzerland) have implemented 

policies on the phase out of nuclear energy, coal fired power plants could be shut down as 

well. However, that is not true for several reasons.  

 
98 NoA, ⁋⁋ 55-58. 
99 IEA Key World Energy Statistics. 
100 SOUF, ⁋⁋1415-1417.  
101 PO2, ⁋1385. 
102 Government of Iceland: Energy. seen on: September 11, 2020 
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168. Firstly, the coal economy has an incomparably greater social importance. It employs a 

high number of people not only in the mining industry but also in other coal-related sectors 

such as transport or heavy equipment production.  

169. Secondly, it is an element of local culture and tradition. There are regions which have 

been involved in the extraction and processing of coal for centuries. For such regions, a 

complete phase out of coal-fired energy would mean not only a disappearance of thousands 

of jobs and economic downturn but also a loss of cultural heritage.  

170. Thirdly, in case of coal-based energy, there is no risk of radiogenic contamination in the 

event of a failure of the power plant. Situations which occurred in Chernobyl or in 

Fukushima have no right to happen in the context of coal-based energy generation system. 

In this respect, there is no problem with the storage of radioactive waste as well.  

171. Given the above, Claimant cannot reasonably be found to have ignored the Laocan 

regulatory environment. To the contrary, Claimant carefully evaluated the historical, 

political and economic circumstances of the industry related to the investment and nothing 

indicated that Laoc would shift towards renewable energy sources in such a short period of 

time. 

iv) Respondent’s regulatory powers do not justify the radical and unreasonable 

change of the existing energy-related regulation 

172. Respondent cannot justify the rigid change of energy mix and the frustration of 

Claimant’s legitimate expectations by its regulatory powers, since the decision to phase out 

coal-fired power plants was unreasonable and excessively radical. 

173. It is beyond any doubt that each State has a right to exercise its sovereign legislative 

power and BITs are not “insurance policies against bad business judgements103”. A State 

has the right to enact, modify or cancel a law at its own discretion. What is prohibited 

however is for a State to act unfairly, unreasonably or inequitably in the exercise of its 

legislative power104. The obligation to accord fair and equitable treatment means that 

regulatory regimes cannot be radically altered as applied to existing investments in ways 

 
103 Tudor, p.167. 
104 Parkerings, ⁋332. 
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that deprive investors who invested in reliance on those regimes of their investment’s 

value105. 

174. Respondent’s decision to shift from coal-based to renewable energy without proper 

notice or undertaking necessary steps to safeguard existing investments, cannot be viewed 

as made within the Respondent’s police powers. That is because it was unreasonable and 

excessively radical. 

175. Laoc might not have implemented the directive because in practice it was not threatened 

with any sanctions resulting both from the Directive 2016/87 and ASNEC Treaty. The 

Directive 2016/87 itself does not provide for any consequences for failing to implement its 

regulations. ASNEC Treaty however does foresee a sanctioning procedure but its 

application is highly questionable. Article 124 ASNEC Treaty provides for a possibility for 

ASNEC to impose certain sanctions on a member state which fails to enforce or implement 

its legal act. The sanction, in the form of suspension, lump sum or penalty payment, applies 

after a unanimous determination of the Council of the existence of a serious and persistent 

breach by a Member State of the ASNEC Charter. Such determination is highly unlikely 

for several reasons.  

176. Firstly, the determination must be unanimous. It is doubtful that every ASNEC member 

state, with its different political, economic and international goals would agree on the 

imposition of a sanction on another member state for reasons that are not subject of this 

memorandum.  

177. Secondly, before making such a determination, the Council shall hear a member state in 

question, may address recommendations to it and invite it to submit its observations. Such 

procedure gives a member state not only a possibility to explain the reasons underlying 

non-compliance with a legal act and would not be as harmful to the investor.  

178. Thirdly, for making said determination, the breach must be serious and persistent. Even 

if a failure to implement a legal act was considered serious, it would not be persistent in 

reference with this particular legal act. The threshold here is very high and there is no 

information whether any sanction has been ever imposed on any ASNEC member state in 

the history of the organization.  

 
105 Eiser, ⁋382.  
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179. Furthermore, Laoc implemented the Directive 2016/87 automatically, without careful 

consideration of the specific circumstances which apply both to the coal-fired energy sector 

in the country and to T1 power plant itself. Namely, Laoc has not taken into consideration 

that Laoc’s economy relies on coal to a greater extent than other ASNEC countries. The 

world’s economy is based on coal and since the geographic location and resources of 

particular countries differ, coal cannot be approached in a uniform manner. What is more, 

Laoc did not consider that T-1 is one of the world’s most modern and advanced power 

plants, which most certainly translates into a significant reduction of harmful greenhouse 

emissions.106 

180. In addition, the energy transformation is an evolutionary process. The operation of 

changing the energy mix must be gradual because of the severe social and economic 

consequences. For instance, the EU Renewable Energy Directive (2009/28/EC) adopted in 

2009 requires the EU to fulfil at least 20% of its total energy needs with renewable energy 

by 2020, whereby each member state is to achieve an individual national target. A recast 

Renewable Energy Directive 2018/2001/EU entered into force in 2018 sets a new binding 

renewable energy target for the EU for 2030 of at least 32%107. Even if it sets short 

deadlines, the EU policy is reasonable as it allows the member states to prepare a well-

thought plan and private investors to adjust their goals to a changing reality. It is tough to 

remember that despite the global efforts to minimize the share of traditional energy sources 

in the world’s energy market, coal remains a major component of global fuel supplies, 

accounting for 27% of all energy used worldwide and making up 38% of electricity 

generation108. Here, the Respondent did not opt for a gradual diversification of the energy 

sources. Instead, it adopted the Law 66/2016 “on the Phase-out of Coal Energy on the 

Territory of the Republic of Laoc” leading to a complete shutdown of all coal-based power 

plants. Decades of profiting from coal industry have been discarded and brand new 

investments became unprofitable, including Ticadia-1 which operated only 2 years. 

181. Moreover, phasing out coal-fired power plants is unreasonable since it would destroy 

the Laocan economy. It has been already pointed out that coal-fired energy generation 

sector represents an important part of Laocan economy and employment. Therefore, at the 

 
106 NoA, ¶¶92-93, 99-103. 
107 EU Renewable energy directive. 
108 IEA Coal 2018: Analysis and forecasts to 2023. 
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time of the investment, any of the very few legislative attempts to limit’s coal’s share in 

Laocan energy market had consistently been rejected. One of such initiatives was blocked 

with the justification that there was “no reason to fix something that is clearly not broken 

and regularly contributes to our economy”.109 

182. Therefore, Laoc cannot substantiate a complete phase out of coal-based energy sector 

by its regulatory powers.  

 

B. Respondent failed to provide a stable and predictable legal framework for 

claimant’s investment 

183. Fair and equitable treatment standard comprises the host State’s obligation to act 

consistently and transparently, free of ambiguity, and to grant and maintain a stable and 

predictable legal framework110. 

184. The Preamble to the ASNEC Treaty recognizes the need to “create stable, equitable, 

favorable and transparent conditions for Investors of other Contracting Parties to make 

Investments in the ASNEC Region”. The Preamble, interpreted along with Article II(1), 

establishes that each Contracting Party, including Laoc, has an obligation to provide a 

stable and predictable legal framework to accord fair and equitable treatment for investors. 

185. Laocan coal mining and coal generation regulation has not been altered over the past 25 

years. Given the gradual change towards energy mix in neighboring states, Laoc has only 

been undergoing updates concerning the requirements to meet the best available 

techniques111. It is difficult to find a more obvious example of stable and predictable legal 

framework. 

186. The justification for the adoption of the law on the phase out of coal-oriented energy is 

deeply concerning. Apart from attributing the legislative initiative in this regard to ASNEC, 

the Respondent is trying to justify the enactment of Law 66/2016 by the protection of 

human health and life endangered by floods caused by greenhouse emissions made by 

numerous coal plants operating in Laoc112. This argumentation completely lacks sense.  

 
109 C-1, ⁋⁋162-163. 
110 LG&E, ⁋131. 
111 SOUF, ⁋⁋1419-1421. 
112 R-2, ⁋⁋724-725. 
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187. Firstly, such conclusion is based on a single report of the task force consisting of 

environmental scientists which lists greenhouse emissions as only one of several possible 

explanations of such phenomenon.  

188. Secondly, Laoc is a has many rivers on its territory. Laocan rivers reach from the coastal 

part of the country into virtually all of its inland territories113. In such circumstances it is 

evident that regardless of the elimination of the coal-based energy, the floods will still 

occur.  

189. Thirdly, between 2000 and 2015, ASNEC countries experienced in total 14 major 

floods, 6 of which occurred in Laoc114. Taking into consideration that ASNEC countries 

had already implemented measures aimed at reducing the share of coal-produced energy 

and assuming that CO2 emissions were in fact the main reason of the floods as it is stated 

by the report, it could not have happened.  

190. Finally, even if we assume that the report was correct, it would mean that during 6 years 

between the date of its publication on 10 December 2010 and the adoption of Law 66/2016 

on 6 July 2016 Laoc has done absolutely nothing to safeguard the health and life of its 

citizens.  

191. Moreover, it is a standard in the modern world that states announce multi-annual 

strategies for the development of energy policy115. Such strategies encompass decades of 

gradual changes in the energy mix and present detailed steps to achieve set goals. As a 

matter of example Poland’s updated strategy for 2040 assumes: 50-60% share of coal in 

electricity generation in 2030, 21-23% renewable energy in gross final energy consumption 

in 2033, implementation of nuclear power in 2033 in the form of six nuclear reactors, 

reduction of CO2 emissions by 30% compared to 1990 and an increase in energy efficiency 

by 23% by 2030.The first project of the strategy was prepared and published in 2018 – 

since then negotiations are underway and the final version is expected at the end of 2020. 

Such detailed assumptions and much deliberation on the solutions adopted are nowhere 

near a general statement of Law 66/2016 that “All coal-fired power plants on the territory 

of Laoc shall be phased out by 31 December 2028”. Moreover, the Law 72/2016 on Energy 

 
113 SOUF, ⁋⁋1396-1399. 
114 SOUF, ⁋⁋1470-1475. 
115 IEA Countries and regions 
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Transition providing details for the phase out and constituting Laocan Renewables 

Company is extremely brief and adopted only 6 months after the enactment of Law 

66/2016, thus hasty and ill-conceived.  

192. Therefore, Respondent’s decision failed to provide a stable and predictable legal 

framework and thus violated the Claimant’s legitimate expectations. 

 

C. Respondent may not rely on the exceptions clause in Article IX ASNEC Treaty 

to escape liability 

193. General exceptions clauses are often included in international investment agreements to 

enhance regulatory flexibility by relieving host states from liability for good faith measures 

taken to pursue public welfare objectives. Article IX(1) of ASNEC Treaty contains several 

such exceptions to treaty regulations, partly along the lines of Article XX GATT. In 

particular, it states that each Contracting Party is allowed to adopt measures that are 

necessary to protect human, animal or plant life or health.116 Such measures must be duly 

motivated and necessary to be legitimate. Measures are not considered as necessary if they 

do not contribute to the aim pursued or if there are other, less drastic means available.117 

194. Such interpretation was presented by tribunals in CMS and Sempra. There, claimants 

asserted that measures taken by Argentina in violation of the US-Argentina BIT were not 

necessary to address the financial crisis.118 The CMS tribunal found that special measures 

cannot not justified if there are other lawful means available, even though more costly and 

less convenient.119 In Sempra, enacted “Emergency Law” abrogated claimant’s 

legitimately acquired right to calculate tariffs in US dollars. The tribunal established that 

claimant’s rights could still have been accommodated by means of temporary measures 

and renegotiation, hence the abrogation was not necessary.120 

195. For years Respondent promoted and supported the coal industry and coal-fired power 

plants as they were a vital element of its economy.121 It is only now that Respondent is 

 
116 IX (1) ASNEC Treaty. 
 117Vadi, p. 347. 
118 CMS, ¶88; Sempra, ¶93. 
119 CMS, ¶324. 
120 Sempra, ¶332. 
121 SOUF, ¶4. 
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using natural circumstances and weather anomalies such as floods in order to justify its 

unlawful actions, even though many natural disasters occurred in most of the ASNEC 

Member States historically without any response from Respondent.122  

196. Even if Respondent denied its liability on the basis of Article IX ASNEC Treaty, such 

defense is inadmissible. Without any certain evidence Respondent asserts that activities 

such as conducted by Claimant are responsible for the floods. What is more, the measures 

are aimed solely at coal-fired activities such as power plants, even though there is plethora 

of other possible causes of the anomalies which are not considered by Respondent. 

Respondent might also claim that phasing out power plants was the only way to protect the 

environment. Such defense is wrong for several reasons. 

197.  Firstly, there is no evidence as to whether coal-fired power plants are related to floods 

occurring in Laoc (i). Secondly, changing the legal framework and the following drastic 

measures were not necessary as they were not the only way to safeguard the public interest 

of Respondent (ii).  

 

i) There is no evidence that coal-fired power plants may have contributed to the 

floods in Laoc 

198. Phasing out all of the coal-fired power plants was not necessary and rushed as there was 

no certainty as to the reason of the floods occurring in Laoc and whether coal-fired power 

plants are responsible for them. As to the scientific research, there is no definite evidence 

of the causal link between floods and coal emissions, which could justify the undertaken 

measures.123 It is therefore apparent that the anomalies are only an excuse of the radical 

actions targeted into foreign coal energy industry investors, rather than an actual sign of 

care for the environment. 

199. As stated by the tribunal in Methanex, in order to justify the necessity of a measure, best 

scientific evidence must be presented. It shall be objective, and it must not be a product of 

a political sham.124 Assumptions and suppositions are in no way a valid scientific evidence. 

 
122 SOUF, ¶17. 
123 IEO Article, p.31. 
124 Methanex, ¶101. 
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200. In order to examine the natural occurrences in Laoc, Respondent constituted a task force 

of environmental scientists. However, their work did not lead to any particular discoveries. 

The published report does not unveil any certain reasons behind the incidents in Laoc, 

listing several possible explanations, among which greenhouse emissions are only one of 

the possibilities. What is more, in the report it was admitted that there is no empirical 

evidence to show that floods are caused by the greenhouse emissions.125 

201. Moreover, in the atmosphere of growing external and internal pressure of political and 

environmental movements it is reasonable to assume that the study was influenced and 

biased against investors such as Claimant. 

202. In the light of scientific research, the extraordinary measures taken by Respondent are 

not duly motivated. Therefore the Tribunal should reject such defense as inadmissible. 

 

ii) Measures taken by Respondent do not fulfill the prerequisite of necessity 

203. According to Article IX ASNEC Treaty, measures aimed at protecting human, animal 

or plant life or health must be necessary in order to be justified. Not only is it not proven 

whether coal-fired power plants are related to floods occurring in Laoc, but also the 

measures taken by Respondent do not fulfill the prerequisite of necessity. 

204. In order to determine the prerequisite of necessity in general exception clauses such as 

Article IX ASNEC Treaty arbitral tribunals, like tribunal in CMS, have relied on the 

customary interpretation.126 Under the customary international law defense of necessity, 

the wrongfulness of an act is precluded if it constitutes the sole and temporary means to 

safeguard an essential state interest threatened by a grave and imminent peril.127 The peril 

must be “a threat to the interest at the actual time.”128 This ground applies on an exceptional 

basis.129  

205. Phasing out all of the coal-fired power plants was neither the sole nor temporary way to 

safeguard the Respondent’s interests. Firstly, Respondent could have limited the activities 

of coal-fired power plants instead of phasing them out completely. Secondly, prior to the 

 
125 IEO Article, p.31. 
126 CMS, ¶317. 
127 ARSIWA, art. 25, Gabcikovo, ¶52; CMS, ¶¶315–316. 
128 Gabcikovo, ¶54. 
129 CMS, ¶317. 
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restrictions laid upon energy industry Respondent did not implement any measures targeted 

at preservance of environment and climate – it started with the most radical one.  

206. In conclusion, Respondent may not use the plea of necessity embodied in Article IX 

ASNEC Treaty to escape liability for its unfair and unjustified actions. 
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PRAYER FOR RELIEF 

 

In light of all submissions, Claimant respectfully requests Tribunal to find that: 

(1) Perry Mason should not be disqualified as an arbitrator; 

(2) Claimant’s has standing to pursue its claims before Tribunal; 

(3) The challenged measures are attributable to Respondent; 

(4) Respondent violated fair and equitable standard of treatment provided for in article II 

(1) ASNEC Treaty. 

 

Respectfully submitted on 16 September 2020. 

 

On behalf of Claimant, 

Team ROBINSON 

 


