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STATEMENTS OF FACTS 

 

 

PARTIES TO THE DISPUTE 

[1] The Republic of Laoc (“Laoc” or “Respondent”) is a small developed state which 

remained exclusively grounded in its traditionally coal-oriented electricity generation sector. 

Despite the emergence of renewable energy sources in its neighboring countries and some 

green-energy advocates in Laocan Parliament, given its extensive coal deposits and its heavy 

reliance on the coal-mining industry, the dominant coal-fired energy generation sector showed 

no signs of losing its position and remained as an integral contributor to Laocan economy 

until mid-2016. 

[2] Goliath National Bank JSC (“GNB” or “Claimant”) is a Mercurian joint-stock 

company which acquired the present claims from the original investor - Mercurian First 

National Bank JSC (“MFNB”). 

[3] Both the Republic of Laoc and Mercuria are members of the Association of Sovereign 

Nations for Economic Cooperation (“ASNEC”) and the ASNEC Energy Investment Treaty 

(“ASNEC Treaty”) by March 2012. 

THE CONSTRUCTION AND OPERATION OF TICADIA-1 

[4] Interested in receiving investments in new coal-powered plants, Laoc had their 

representatives and officials travel across ASNEC and promote its coal-reliant economy to 

attract potential foreign investors, including Mountaintop Investments LLC 

(“Mountaintop”).  

[5] Mountaintop is a Mercurian company renowned for its expertise and experience in 

long-term investments into high-efficient coal-powered plants using both internal and external 

financing resources. It has a long-standing relationship with MFNB - a Mercurian joint-stock 

company that has an excellent reputation on its high-quality business loans. 

[6] On 1 December 2010, after protracted meetings between MFNB, the Governor of 

Ticadia and Mountaintop, and a close voting result in its Board Meeting, MFNB concluded 

the Financing Agreement No 0940394 (“Financing Agreement”) with Mountaintop and 

Ticadia-1 LLC – Mountaintop’s subsidiary, agreeing to lend a loan of USD 600,000,000 on 

the construction of Ticadia-1 (“T1”) whose expected lifetime is 40 years. Fourteen days later, 
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Ticadia-1 LLC bought a plot of land, obtained a construction permit, and began building the 

power plant. On 25 September 2014, the construction was completed and T1 became fully 

operational.  

THE RISING OF LAOCAN ENVIRONEMTNAL UNION 

[7] Between 2000 and 2015, natural catastrophes caused a great number of casualties and 

irreversible damages to infrastructures in ASNEC, including several regions of Laoc. Against 

that background, in 2015, the Laocan Environmental Union (“LEU”) has taken the position of 

the centrist party from the Laocan Worker Movement (“LWM”) in Laocan Parliament by 

forming an environmentalist alliance with other environmental agenda-shared parliamentary 

minorities. 

SEOUL AGREEMENT ON CLIMATE CHANGE AND DIRECTIVE 2016/87 

[8] In addition, against that same background, ASNEC and its Members signed the Seoul 

Agreement on Climate Change (“Seoul Agreement”). Laoc ratified it on 11 January 2016. 

Shortly later, on 17 February 2016, the ASNEC Council adopted, by majority, Directive 

2016/87 on the renewable energy (“Coal Directive”), which stipulates that all coal-powered 

plants in ASNEC Member States shall be phased out by 31 December 2028 and instructs no 

compensation for owners and operators of such installations. However, it leaves Member 

States of ASNEC with discretion to introduce support schemes to provide incentives for the 

integration of electricity from renewable sources. 

THE INTRODUCTION OF LAW 66/2016 AND LAW 72/2016 

[9] To comply with its international obligation as a Member of ASNEC, after some 

parliamentary debates and fruitless consultations with investors, on 6 July 2016, Laoc enacted 

Law 66/2016 on the Phase-out of Coal Energy on the Territory of the Republic of Laoc 

(“Law 66/2016”), ordering the shutdown of all coal-powered plants across its territory by 31 

December 2018 without paying any compensations. 

[10] Furthermore, to cope with the impacts of Law 66/2106 on its economy and its 

domestic electricity generation sectors, i.e. a high risk of energy inefficiency, LEU adopted 

Law 72/2016 on Energy Transition (“Law 72/2016”). The Law not only gave rise to the 

establishment of Laocan Renewables Company (“LRC”), which played the role of the top 

leader in renewables energy sector in Laoc, but also provided coal-energy investors a 

favorable alternative if they were willing to switch to renewables energy power plants. 
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MFNB’S DISPUTE WITH MOUNTAINTOP 

[11] The enactment of Law 66/2016 led to the drop in the market value of the pledged 

assets to MFNB as security under Financing Agreement. After failing to seek additional 

securities from Ticadia-1 LLC and Mountaintop, in 2018, MFNB lost to Mountaintop in an 

ICC arbitration regarding the guarantee under Financing Agreement. 

THE ASSIGNMENT OF TREATY CLAIMS AND COMMENCEMENT OF THE PRESENT 

ARBITRATION 

[12] To avoid insolvency as the result of its loss to Mountaintop, MFNB assigned all its 

rights under Financing Agreements as well as its treaty claims against Laoc to Claimant in 

exchange for USD 150,000,000 under an Assignment Agreement on 1st July 2017. The 

payment was made at arm’s length and consistent with the local market practices.  

[13] On 31 January 2019, GNB sent its Notice of Arbitration (“Arbitration Notice”) to 

Laoc. On 5 March 2019, the present arbitration was registered as KCAB International No 

15503/IS. 

THE APPOINTMENT AND CHALLENGE OF MR. PERRY MASON 

[14] In its Arbitration Notice, GNB nominated Mr. Perry Mason (“Mason”) as its 

appointed arbitrator.  On 2 June 2019, an Article on the International Arbitration News reports 

revealed that Mr. Mason served in the Hewer Plant JSV v. Wellfalcon (“Hewer”), where 

certain similarities on the legal and factual issues with the present arbitration can be found. In 

addition, it also revealed his previous interview in an episode on a prominent podcast called 

The Arbitration Station (“the podcast”), where he expressed his general comments about 

environmental impacts on the international arbitration. One day later, Mason retweeted this 

article on his social media. 

[15] On 16 June 2019, Respondent filed their Challenge Application against Mr. Mason, 

asserting that his prior serving in Hewer, his non-disclosure of such circumstance, his post on 

social media and his interview on the podcast, either individually or collectively, raised grave 

doubts about Mr. Mason’s impartiality and independence. In response, both Mr. Mason and 

Mr. Greene, counsel of Claimant asserted the opposite. 
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SUMMARY OF ARGUMENTS 

 

 

[16] PROCEDURE. This Tribunal should not sustain Respondent’s Challenge of Mr. 

Perry Mason. The applicable standard for disqualification is objective.  There exist no 

justifiable doubts as to his impartiality because his position in Hewer, his non-disclosure of 

such circumstance and his interview in the podcast, either individually or collectively, do not 

satisfy such requirement. 

[17] JURISDICTION. The Tribunal has jurisdiction over the claims submitted by 

Claimant because Claimant has the requisite nationality and owns a covered investment under 

the ASNEC Treaty. There is also no limitation regarding the temporal jurisdiction of the 

Tribunal in absence of explicit provision under the ASNEC Treaty. Respondent cannot argue 

that Claimant abused the international arbitration system since Claimant acquired the 

investment in good faith. 

[18] ATTRIBUTION. Law 66/2016 should be attributed to Respondent because Article 6 

and Article 7 ARIO are not satisfied. Neither Respondent nor its legislative body which 

enacted Law 66/2016 is an organ or agent of ASNEC and ASNEC did not exercise effective 

control over Respondent when issuing the Coal Directive. Alternatively, the concurrent 

application of ARIO and Article 4 ARSIWA leads to dual attribution of conduct, in which 

case Law 66/2016 is still attributable to Respondent. 

[19] MERIT: FET. Respondent violated its obligation to provide fair and equitable 

treatment to Claimant’s investment under Article II of the ASNEC Treaty. Law 66/2016 

forced the T1 to shut down 26 years before the end of its expected lifetime, which frustrated 

Claimant’s legitimate expectations. In addition, Respondent arbitrarily adopted Law 66/2016 

three years earlier than the deadline set in the Coal Directive, causing the major losses to 

Claimant. Finally, the establishment of LRC in Law 72/2016 amounts to an arbitrary measure 

since the decision would create unfair market for Claimant and was based on Respondent’s 

mere opinion that electricity shortage would occur. In any event, Respondent cannot invoke 

Article IX of the ASNEC Treaty or customary international law to preclude its responsibility. 
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PLEADINGS 

 

 

PROCEDURE 

I. THE CHALLENGE AGAINST MR. PERRY MASON SHOULD BE DISMISSED 

[20] On 16 June 2019, Respondent filed its Challenge Application against Mr. Perry Mason 

after asserting that his position in Hewer, which concerned similar factual and legal 

backgrounds, and his answers on an episode of the podcast demonstrated a risk of 

predisposition and partiality.1 Respondent concluded that such circumstances and his failure 

to disclose them gave rise to “grave doubts” as to his impartiality and independence. 

[21] However, this Tribunal should dismiss Respondent’s Challenge because [A] the 

applicable standard for disqualification of an arbitrator is objective; and under this test, [B] 

there exists no justifiable doubts as to Mr. Mason’s impartiality. 

A. THE APPLICABLE STANDARD FOR DISQUALIFICATION IS OBJECTIVE 

[22] Under Article 12(1) of the UNCITRAL Rules, for an arbitrator to be successfully 

challenged, there must exist circumstances that give rise to justifiable doubts as to his or her 

impartiality or independence. While “independence” is characterized by the absence of 

external control, “impartiality” means the absence of bias or predisposition towards one 

party.2 In this case, since the basis of Respondent’s Challenge is an “issue conflict”, what is at 

issue is Mr. Mason’s impartiality.3  

[23] In consideration of the term “justifiable doubts”, this Tribunal should determine 

whether a reasonable, uninterested third person, with sufficient knowledge of relevant facts 

and circumstances, would perceive risks of partiality or dependence.4 Thus, this standard is 

generally recognized as objective.5 

B. THERE EXISTS NO JUSTIFIABLE DOUBTS AS TO MR MASON’S IMPARTIALITY  

                                                

1 Challenge, [3-6], Exhibit R-9. 

2 Guide at 130-131; Tidewater, [37]; Caratube, [53]. 

3 Devas, [58]; Caratube, [74]. 

4 IBA Guidelines, General Standard (2)(c); Gallo, [19]; Merck, [73]. 

5 Commentary at 227; Devas, [64]; Gallo, [19]; AWG, [22]; Grand River at 2; Merck, [73]. 
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[24] Disqualification on the ground of an issue conflict requires an appearance of 

prejudgment or bias.6 However, the grounds submitted by Respondent, either individually or 

collectively, fail to do so. These grounds are: [1] Mr. Mason’s non-disclosure of his 

appointment in Hewer; [2] his position as an arbitrator in Hewer; [3] his prior statements in an 

episode of the podcast on 9th May 2018; and [4] the aggregate of his non-disclosure and 

circumstances.7 

1. Mr. Mason is not required to disclose his prior appointment in Hewer, and 

further, his non-disclosure does not give rise to justifiable doubts 

a. Mr. Mason is not required to disclose his appointment in Hewer 

[25] Under the UNCITRAL Rules, an arbitrator is obliged to disclose circumstances likely 

to give rise to justifiable doubts as to his or her impartiality or independence throughout the 

proceedings.8 Accordingly, it is implicitly recognized that the duty to disclose does not extend 

to all circumstances which might support a challenge under Article 12, but rather only to 

those more likely than not would do that.9 Although a full disclosure is recommended to build 

transparency and confidence between the arbitrator and parties, an arbitrator is not required to 

do so.10 This objective test overrides the subjective test under General Standard 3 of the IBA 

Guidelines.11  

[26] UNCITRAL tribunals have decided that an arbitrator is required to disclose his 

repeated appointment by the same counsel,12 and is not required to do so if a circumstance 

does not give rise to justifiable doubts later,13 if there exist differences in facts between his 

former appointment and that arbitration,14 or if the challenging party fails to establish 

sufficient evidence on any circumstance that may affect the challenged arbitrator’s 

                                                
6 Devas, [52]; Belokon, [93-95]; Perenco, [48-53]; Caratube, [91]. 

7 Challenge, [4-7]. 

8 UNCITRAL Rules, Article 11; Commentary at 213; AWG, [25].  

9 Commentary at 213. 

10 Commentary at 123, Challenge against Judge Seifi, [27]. 

11 Baker & David at 116; IBA Guidelines, Introduction, [6]; Merck, [75]. 

12 Merck, [84]. 

13 AWG, [26]. 

14 Commentary at 222; Challenge against Judge Seifi, [31]. 
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impartiality and independence.15 Furthermore, as held in Devas, the tribunal only concluded 

that Professor Vicuna could not remain impartial when it found he was exposed to the same 

issue on the interpretation of “essential security interests” provision in three different cases 

and publicly defended his position in an academic article.16  

[27] Here, Mr. Mason was not appointed by the same counsel, nor did he represent the 

same parties.  Therefore, his role as an arbitrator in Hewer cannot give rise to justifiable 

doubts.17 The specific factual matrixes in Hewer and the present arbitration are also 

significantly different, and there was no commitment to any view of Mr. Mason that may 

affect his impartiality.18 Furthermore, he was only appointed once to a case where minor 

background facts are similar. Thus, he was not obliged to disclose his appointment under the 

UNCITRAL Rules. 

[28] If this Tribunal deems the subjective standard for disclosure under IBA Guidelines is 

applicable in the present case, Mr. Mason’s appointment in Hewer still does not give rise to a 

disclosure obligation. Disclosure guidelines are covered by the Orange and Green Lists of the 

IBA Guidelines.19 While the former enlists circumstances requiring disclosure, the 

circumstances under the latter indicate no appearance and no actual conflict of interest from 

an objective point of view.20 Mr. Mason’s position in Hewer does not fall under the Orange 

List because the parties in Hewer and the present arbitration are completely different and 

unrelated. Furthermore, serving in prior cases sharing certain similar factual and legal issues 

does not impair an arbitrator’s impartiality when serving in another arbitration.21 Thus, such 

circumstances are unlikely to give rise to justifiable doubts as to his impartiality and do not 

require disclosure. 

b. Further, his non-disclosure does not give rise to justifiable doubts 

[29] Even if Mr. Mason should have disclosed his appointment in Hewer, this Tribunal 

                                                
15 Ibid. 

16 Devas, [64]. 

17 Memorial for Claimant, section (B)(2). 

18 Ibid. 

19 IBA Guidelines, Part II, [1]. 

20 IBA Guidelines, Part II, [3-7]. 

21 Devas, [58]; Belokon, [64]; Tidewater, [67]; Universal, [83]; Suez I, [36]. 
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should adjudicate the challenge on the basis of the appointment, not his non-disclosure.22  It is 

often reiterated that a failure to disclose is not in and of itself a ground for challenge.23  

[30] Additionally, his non-disclosure was the result of an honest exercise of discretion, 

which is sufficient to disregard his non-disclosure as a ground for disqualification.24 With his 

experience in over 30 investment arbitrations, and after performing his due diligence, Mr. 

Mason concluded that he was not required to disclose his appointment in Hewer under either 

the UNCITRAL Rules or the IBA Guidelines.25 Moreover, his choice to disclose his 

appointment in C-Energy JSC v. Wellfalcon, given the concerns of Respondent and for the 

spirit of transparency, supports the view that the non-disclosure was an honest exercise of 

discretion,26 and thus his non-disclosure does not give rise to justifiable doubts. 

2. Mr. Mason’s position in Hewer does not give rise to justifiable doubts 

a. Mr. Mason’s role in a former arbitration is insufficient to challenge his 

impartiality 

[31] Serving as an arbitrator in prior cases sharing certain similarities has been held as 

insufficient to disqualify an arbitrator.27 Such grounds were criticized as eliminating 

arbitrators with the requisite knowledge in many complex cases.28 Whether or not an 

arbitrator is convinced by a pleading depends on the legal arguments themselves and not on 

the number of times he or she hears the case.29 The international investment arbitration 

framework would cease to be viable if an arbitrator is disqualified simply because he or she 

was exposed to similar legal and factual issues in other arbitrations.30 Mr. Mason’s serving in 

Hewer and this case, though both concerning state’s measures in compliance with Coal 

Directive, thus would not entail a possibility of partiality. 

                                                
22 IBA Guidelines, General Comment 5; Total S.A, [135].  

23 Commentary at 247; Grimmer at 93; IBA Guidelines, Part II, [4]; Total S.A, [136], [141]. 

24 Commentary at 247; Baker & David at 120; Merck, [77]; Tidewater, [47]; Suez II, [44]. 

25 Guide at 137; Suez II, [47]; IBA Guidelines, General Standard 7(c), Mason’s Response. 

26 Tidewater, [54]; Universal, [94]; Total S.A, [137-141]. 

27 Devas, [58]; Belokon, [64]; Tidewater, [67]; Universal, [83]; Suez I, [36]. 

28 2016 Report, [144]. 

29 Universal, [84]. 

30 Tidewater, [68]; Suez I, [36]; Urbaser, [47-48]; Universal, [83]; PIP, [30]. 
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b. His role in Hewer does not give rise to an appearance of prejudgment 

[32] To sustain a challenge on the basis of an issue conflict, this Tribunal must find the 

existence of an appearance of pre-judgment of the disputed issues in the context of the 

specific factual matrix.31 However, a risk of prejudgment can only be found where [i] the 

specific factual matrixes between the two cases are similar or identical, and [ii] such 

significant overlap is relevant for the determination of the legal issues in the present 

arbitration.32 

(i) The specific factual matrixes between the two cases are not similar or 

identical 

[33] The limited intelligence available from two articles on IAN and a press release already 

demonstrate a significant difference between the facts of Hewer and those of the present 

arbitration.33 

[34] First, the two arbitrations concern different parties.34 Second, the measures adopted by 

Wellfalcon and the level of control ASNEC imposed on Wellfalcon were not specified due to 

the unavailability of the award.35 Third, the fact that Laoc was the only state that remained 

exclusively grounded in its coal-oriented economy while its neighboring states gradually 

switched to cleaner energy sources creates a striking distinction between the present 

arbitration and Hewer when the FET standard is considered.36 Besides the shutdown of the 

lignite power plant, the attribution question and the violation of FET standard in Hewer also 

concerned the closure of a connected open cast mine,37 while in the present arbitration, they 

concern a completely different measure, i.e. the introduction of Law 72/2016 that imposed 

arbitrary treatment of coal-energy investors.38 Accordingly, there is insufficient evidence to 

prove that the specific factual matrixes between the two cases are similar or identical. 

                                                
31 Devas, [58]; Tidewater, [67]. 

32 Caratube, [90]. 

33 Exhibit R-9; PO3, [15-17]. 

34 Exhibit R-9; Arbitration Notice, [1]. 

35 PO3, [16]. 

36 Facts, [6]. 

37 PO3, [15]. 

38 Arbitration Notice, [14]; Facts, [24-26]. 
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(ii) Alternatively, the similarities are irrelevant in deciding the issues in the 

present arbitration 

[35] Even if this Tribunal determines the existence of certain contextual similarities 

regarding Hewer, Respondent has failed to prove the proximity of Hewer to the current case 

beyond the superficial contextual background.39 Respondent has only raised similarities based 

on the current general context across the ASNEC Region, which at least 16 other tribunals 

concerning the same implementation will have to examine in their rulings.40 Thus, no 

reasonable person could conclude that Mr. Mason is in possession of any critical information 

in Hewer, which is likely to form a prejudgment on the legal questions at hand.41  

c. Mr. Mason’s statements on social media regarding Hewer do not indicate 

any appearance of bias or prejudgment 

[36] Under the “justifiable doubts” standard, an arbitrator is not prohibited from making 

public statements and should not be disqualified on such ground.42 No reasonable fair-minded 

person would conclude that the term “ground-breaking case” on his social media’s statements 

indicates a prejudgment regarding the disputed issues in the present case.43 The tweet does not 

contain any word choices that demonstrate his unwillingness to consider alternative 

arguments.44 A simple expression of jubilation and gratitude to have been able to contribute to 

the Hewer award does not indicate prejudgment or partiality.45  

3. Mr. Mason’s statements on the podcast do not give rise to justifiable 

doubts 

[37] Mr. Mason’s statements on the podcast do not give rise to justifiable doubts because 

[a] this ground is raised in an untimely manner; [b] Mason delivered mere career advice; [c] 

his statement has no proximity to the present arbitration; and [d] his answer does not 

demonstrate prejudgment or partiality. 

                                                
39 Popova & Polebaum at 944; 2016 Report, [166]; García, [65]; PIP, [32]. 

40 Exhibit R-9. 

41 PIP, [32]. 

42 Perenco, [61]. 

43 Exhibit R-10. 

44 García, [66]. 

45 Exhibit R-9. 



 11 

a. This ground is raised in an untimely manner 

[38] For the challenge of Mr. Mason to be successful, it must respect the 15-day time limit 

under UNCITRAL Rules.46 The rights to challenge an arbitrator would be waived if a party 

fails to submit the application within fifteen days.47 The relevant interview was conducted on 

9 May 2018 and its transcript was made public.48 Claimant filed their Notice of Arbitration, 

which includes Mr. Mason’s appointment, on 31 January 2019, i.e. more than four months 

before Respondent filed their Challenge. Had Respondent performed due diligence, it must 

have come across his interview. That Respondent never challenged Mr. Mason’s impartiality 

at that point indicates that it intentionally waived their right to challenge Mr. Mason on such 

grounds. 

b. Mason delivered mere career advice 

[39] It would be inappropriate under the reasonable third person test to determine the 

challenged arbitrator’s impartiality by looking at his statement in isolation from its context.49 

In Grand River, the tribunal pointed out that the challenged arbitrator’s role at the University 

of Arizona, which required instruction, supervision, and mentoring, did not give rise to 

justifiable doubts.50  

[40] Mr. Mason was interviewed to talk about how to launch one’s career as an arbitrator, 

which he confirmed himself.51 When answering the question on whether “Climate Change 

Arbitration was a prospective area for the young practitioners to focus on specifically”, 

Mason’s answer only provided general evidence to argue that the area of Climate Change 

Arbitration was not a new issue.52  

c. Mr. Mason’s statement has no proximity to the present arbitration  

[41] Scholarly expressions of views that do not address a specific case, taken alone, are not 

                                                
46 UNCITRAL Rules, Article 13(1), Article 31. 

47 Report of the Secretary-General at 170; Commentary at 271. 

48 Exhibit R-8. 

49 National Grid, [93]. 

50 Grand River at 2. 

51 Exhibit R-8. 

52 Ibid. 
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cause for removal.53 No proximity between his answer and the present arbitration can be 

found because this interview was conducted on 5 May 2018, i.e. eight months before the 

commencement of the present arbitration.54 His answers were general statements as he 

described the prevailing context among ASNEC countries without reference to any particular 

arbitration.55  

d. His answer shows no firm stance regarding climate change issues in 

arbitration 

[42] If an arbitrator has not taken a position on a legal concept, such view does not taint his 

intention to approach the matter with an open mind.56 Mr. Mason’s statements show that he 

did not take any firm position regarding climate change issues in arbitration. First, he 

admitted the question was “tricky”.57 Second, his advice on climate change arbitrations simply 

focused on orientation, i.e. the fact that such topic was not new.58 Third, he stated that the 

issue of the applicability of climate change treaties in investment arbitration should be subject 

to debate.59 Mason also later confirmed that “every case needs to be assessed based on its own 

facts and applicable law”.60 

[43] In addition, for a challenge based on previously expressed views to be considered 

valid, this Tribunal must find that Mr. Mason has a degree of commitment to them.61 

Although an academic is entitled to his academic freedom,62 that does not indicate his 

unwillingness to consider the specificities of a given case.63 Even if Mr. Mason’s answers 

indicate that he took a position on the legal issues concerning climate change in international 

arbitration, there is no evidence to suggest his commitment to it as he is not bound by his 

                                                
53 2016 Report, [109]; Tamminen & Lehto at 346; Griffith & Kalderimis at 615.  

54 Exhibit R-8; Arbitration Notice. 

55 Exhibit R-8. 

56 Devas, [66]; Saint-Gobain, [80]. 

57 Exhibit R-8. 

58 Ibid. 

59 Ibid. 

60 Mason’s Response. 

61 Popova & Polebaum at 943; 2016 Report, [161-163]; Devas, [64]. 

62 Devas, [64]. 

63 Tamminen & Lehto at 345. 



 13 

earlier opinion or his decision in Hewer.64  

4. The aggregate of his non-disclosure and the circumstances do not give rise 

to justifiable doubts as to Mr. Mason’s impartiality 

[44] Even considering the totality of the evidence provided by Respondent, the foregoing 

assessment on the existence of justifiable doubts about Mr. Mason’s impartiality does not 

change.65 His non-disclosure, which is an honest exercise of discretion, of a circumstance 

previously held insufficient to disqualify an arbitrator coupled with a single statement 

providing neutral career advice, does not indicate a pattern of circumstances that give rise to 

justifiable doubts as to his impartiality.  

C. CONCLUSION 

[45] This Tribunal should dismiss Respondent’s Challenge Application of Perry Mason 

because his position in Hewer, his non-disclosure of such circumstance, and his statements on 

the podcast, either individually or collectively, do not gives rise to justifiable doubts as to his 

impartiality. 

  

                                                
64 Devas, [66]. 

65 Gallo, [19]; Merck, [93-94]; Challenge, [6]. 
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JURISDICTION 

II. THIS TRIBUNAL HAS JURISDICTION TO HEAR THE DISPUTE SUBMITTED 

BY CLAIMANT UNDER THE ASNEC ENERGY  

[46] Article X of the ASNEC Treaty confers jurisdiction upon the tribunal to adjudicate 

any dispute between a Contracting Party and an investor of the other Contracting Parties 

concerning an alleged breach of an obligation related to an investment.66 Claimant has 

submitted its claim for arbitration pursuant to this provision for breach of Respondent’s 

obligation to provide FET to its investment. 

[47] Claimant and its claims meet all the jurisdictional requirements of the ASNEC Treaty 

because [A] Claimant is a protected investor owning an investment, [B] there is no 

jurisdictional bar regarding the timing of the investment assignment and [C] there is no abuse 

of process.  

A. THIS TRIBUNAL HAS JURISDICTION RATIONE PERSONAE BECAUSE CLAIMANT IS A 

PROTECTED INVESTOR UNDER THE ASNEC TREATY  

1. Claimant satisfies the nationality requirement 

[48] Under Article I(4)(b) of the ASNEC Treaty, “Investor of a Contracting party” is “a 

company or other organization organized in accordance with the law applicable in that 

Contracting Party.” This definition rests exclusively on the incorporation test with regards to 

judicial persons, thus adherence to the ordinary meaning of the terms is required67 and it is not 

open to the Tribunal to add other requirements not found in the text, such as the nationality of 

control, ownership, real seat or genuine economic activity.68  

[49] Much like MFNB, Claimant is a joint-stock company organized under the law of 

Mercuria – a party to the ASNEC Treaty.69 Respondent never objected to the nationality of 

MFNB and recognized MFNB as a qualified investor under the Treaty.70 Therefore, 

Claimant’s Mercurian nationality is undisputed and Claimant is therefore, prima facie, an 

                                                
66 ASNEC Treaty, Article X(1). 

67 VCLT, Article 31. 

68 Tokios, [21-27]; Saluka, [241]; Ceskoslvenska, [25]; Rumeli, [326]. 

69 Arbitration Notice, [1]; Facts, [30]. 

70 Arbitration Notice Response, [5]. 



 15 

investor under the Treaty. 

2. Claimant rightfully owns a protected investment through the Assignment 

Agreement 

[50] The investment in this case is a loan of 600 million USD to Ticadia-1 LLC for the 

construction of the T1 in Laoc, as well as the pledged assets, including the T1 Power Plant 

itself, the land plot and the shares of Mountaintop in Ticadia-1 LLC.71 These are assets 

covered under Article I(1) of the ASNEC Treaty, and were effectively assigned from MFNB 

to Claimant. 

a. ASNEC Treaty only requires an investor to own or control an investment 

without any additional requirements 

[51] Under Article I(1), an investment means “every kind of asset owned or controlled by 

Investor of a Contracting Party either directly or indirectly”. In this case, Claimant rightfully 

owns the investment through the Assignment Agreement. Clause 1 of this Agreement states 

that MFNB “assigns and transfers all the rights and claims, under domestic or international 

law, arising from the Financing agreement to GNB [..] The assignment includes any potential 

claims against Mountaintop and Laoc”.72  

[52] Respondent cannot attempt to impose any additional definitions of “investment” other 

than that explicitly stipulated in the language of the ASNEC Treaty. Requirements such as 

that of the Salini test,73 that the investor must be active,74 there must be injection of capital,75 

or investment must be made76 rather than held, shall not be applicable. Tests and criteria 

developed in ICSID jurisprudences and other treaties cannot be used as long as any right or 

activity is clearly covered by the wording of the Treaty definition in the present case.77 The 

breadth of the investment definition under the ASNEC Treaty is emphasized, as even a 

                                                
71 Exhibit C-4, Clause 2 and 5. 

72 Exhibit C-12. Clause 1. 

73 Salini, [52]. 

74 Clorox, [815]. 

75 Veteran, [488]. 

76 Arbitration Notice Response, [5,6,7]. 

77 Anatolie, [806]. 
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change in the form in which assets are invested would not affect their protected status,78 and 

the Tribunal should interpret the terms of the Treaty as they were actually written.79 Claimant 

owns an investment protected under the ASNEC Treaty and this Tribunal should not find 

otherwise.80  

[53] Even if the Tribunal found that mere ownership is insufficient, and the Treaty requires 

Claimant to make an investment, then as in Standard Chartered Bank, Claimant must have 

contributed actively to the investment.81 The activities qualified as relevant to investment 

would include the activity of purchasing debt.82 Claimant purchased the investment from 

MFNB for 150 million USD.83 Thus this act would qualify as making an investment.  

[54] Furthermore, transferring an investment means a transfer of economic value.84 The 

said payment was due to MFNB as an investor, it still remains due to Claimant now, and 

therefore, the amount of the economic value linked to an investment is still settled.85 In other 

words, the assignment of debt is not a simple transfer, but a transfer of the economic value of 

the work done and unpaid.86 Hence, if there is a requirement of contribution to the economy 

of host state, Claimant still satisfies as an assignee under the Assignment Agreement. 

b. All MFNB’s rights under the ASNEC Treaty have been effectively 

assigned to Claimant 

[55] Respondent argues that international law imposes limits on the assignability of rights 

and claims under investment treaties.87 However, this is true only in cases where treaties, in 

their text, explicitly prohibit assignments of investment or when the assignor tries to assign 

rights it does not have, i.e. from an investor of a non-party state to one that has the qualified 

                                                
78 ASNEC Treaty, Article I(1). 

79 Veteran, [491]. 

80 Ibid. 

81 Standard Chartered Bank, [230, 257]. 

82 Ibid, [260]. 

83 Facts, [30]. 

84 African Holding, [78]. 

85 Ibid.  

86 Ibid.  

87 Arbitration Notice Response, [7]. 
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nationality.88  

[56] In this case, there is no limitation on the assignability of an investment or the rights 

provided under the ASNEC Treaty, as the Treaty does not distinguish as to whether the 

investor made the investment itself or whether the investor acquired a predecessor’s 

investment;89 and in any event, MFNB lawfully assigned its rights to Claimant. 

[57] In African Holding, the tribunal, in considering a debt assignment, ruled that all the 

rights held by the former investor were transferred to the claimant, “including claims and 

consent to arbitration, since the State whose nationals benefit from the consent expressed 

under the bilateral investment treaty has not changed”.90 The assignment of rights and claims 

attached to an investment from an investor to another investor covered by the same 

investment treaty has also been affirmed, explicitly or implicitly, in a number of other 

investment jurisprudences.91 Therefore, Claimant is entitled to all the rights under the ASNEC 

Treaty, including the right to arbitration.  

[58] Respondent also argues that treaty claims are intuitu personae and cannot be freely 

transferred because they have a close link to MFNB - the original investor.92 However, the 

concept of intuitu personae is derived from contract law, meaning that the contract has a 

strong personal nature, such that the other parties cannot be replaced in the execution of the 

agreement,93 while an investment treaty promises rights to any investor, as long as they have 

the requisite nationality and possess a covered investment. Unlike contract, the investor-state 

arbitration clause in most investment treaties constitutes an open offer.94 Once that offer is 

accepted, the arbitration agreement is perfected.95 Thus, the use of the intuitu personae 

argument is only found in cases where there is an investor-state contractual relationship.96  

[59] In this case, there is no such contractual relationship between the investor and the 

                                                
88 Mihaly, [24]; Banro, [14]. 

89 CME, [84]. 

90 African Holding, [62, 63]. 

91 Levi, [145]; Fedax, [18, 19]; Société, [44, 109]; CME, [390-424]. 

92 Arbitration Notice Response, [7]. 

93 Vannessa, [148, 149]. 

94 Jagusch & Repousis at 31.  

95 Ibid.  

96 Vannessa, [148-153]; Amco Asia, [31]; Autopista, [129]. 
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state, much less one that imposes limits on the assignment of rights. In the absence of such 

specific provisions, the intuitu personae argument must fail, and the assignment by MFNB 

must be considered as valid.  

c. The consent of the host state is not  required for the assignment to be 

effective 

[60] As aforementioned, the requirement of consent only appears in cases where an 

investor-state contract explicitly limits the assignability of rights and claims, or where the 

original investor attempted to transfer rights it did not have. When an assignment happens 

between co-nationals, the consent of the host state is not required for the assignment to be 

effective.97  

[61] In any event, Respondent has tacitly consented to the assignment. According to the 

principle of acquiescence under general international law,98 silence or inaction by a State after 

a reasonable period of time is interpreted as consent99 when a response expressing objection 

would be called for.100 Here, Claimant served the notice of assignment to Respondent the day 

after the Assignment Agreement was executed on 2 July 2017.101 Respondent stayed silent for 

nearly 19 months until 28 February 2019, when it responded to the Arbitration Notice. It 

could have had ample opportunity to object during the intervening time frame yet failed to do 

so. Therefore, Respondent consented to the assignment.   

[62] Furthermore, Clause 7.1 of the Financing Agreement acknowledges MFNB’s rights to 

assign all its rights under the agreement to any third party at any point in t ime.102 The 

Agreement was governed by the law of Respondent.103 Respondent did not dispute its 

validity.104 Therefore, Respondent was fully aware and yet still allowed an assignment of 

investment from MFNB. This equals consent.  

                                                
97 African Holding, [62, 63]; CME, [390-424]. 

98 Fisheries, [138, 139]; Gulf of Maine, [130]; Pedra Branca, [121]. 

99 Gulf of Maine, [130]. 

100 Brownlie at 419; Antunes, [21]. 

101 PO3, [5]. 
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103 Exhibit C-4, Clause 6. 
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B. THERE IS NO JURISDICTIONAL BAR REGARDING THE TIMING OF THE INVESTMENT 

ASSIGNMENT  

[63] Respondent might argue that Claimant’s acquisition of the investment occurred after 

the measures that gave rise to the dispute happened, thus leading to this Tribunal’s lack of 

jurisdiction ratione temporis, as a result of the non-retroactivity rule. However, this is not the 

case because [1] the ASNEC Treaty provides no temporal limitation on the jurisdiction of a 

tribunal and [2] alternatively, there was no existing dispute when Claimant acquired the 

investment.  

1. ASNEC Treaty provides no temporal limitation on the jurisdiction of the 

tribunal  

[64] Some investment agreements exclude from its temporal scope disputes that have 

arisen before its entry into force. This is a single exclusion clause.105 For example, the 

Argentina-Spain BIT provides that it shall not apply to disputes or claims originating before 

its entry into force.106 Other treaties might include a double exclusion clause, which states that 

the jurisdictional provision shall not apply to disputes over facts or situations that occurred 

prior to its entry into force.107 This is the broadest restriction because it excludes even 

disputes that arise after the treaty entered into force, when the dispute involves actions or 

events that occurred prior to that treaty’s entry into force.108 

[65] If this Tribunal imposes such temporal restrictions here, it would create a default rule 

with the same effect as a double exclusion clause.109 The focus on when acts occurred is 

appropriate in the context of a double exclusion clause because it excludes jurisdiction over 

disputes relating to facts before entry into force.110 However, the jurisdictional clause in 

ASNEC Treaty contains no such limitation, thus any such examination in this case would be 

inappropriate.  

2. Alternatively, there was no existing dispute when Claimant acquired the 

                                                
105 Baumgartner at 270; Blanchard at 430. 

106 Argentina-Spain BIT, Article II.2. 

107 Blanchard at 431; Baumgartner at 271.  

108 Blanchard at 431. 

109 Ibid, at 452. 
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investment  

[66] The crucial thing to consider for the purpose of jurisdiction ratione temporis is 

whether there was an existing dispute at the time a claimant became an investor.111  

[67] There was no existing dispute at the time claimant acquired the investment from 

MFNB, although the alleged measures occurred in 2016. As tribunals have consistently held, 

a difference exists between the notion of divergence and the notion of dispute.112 In the case 

of a divergence, the parties hold different point of views but without necessarily pursuing the 

difference in an active manner.113 In case of a dispute, the difference of views forms the 

subject of an active exchange between the parties under circumstances where the parties were 

positively opposed over a point of fact or law.114 This positive opposition can lie in an explicit 

protest by the investor against announced measures.115  

[68] There was no such active opposition from MFNB. Regardless of whether MFNB 

disagreed with the enactment of Law 66/2016 in Laoc, it never explicitly registered protest 

with the host state. It intended to file a claim against Laoc but later assigned this right along 

with its investment to Claimant.116 Thus, there was no existing dispute at the time Claimant 

acquired the investment and hence, this tribunal has jurisdiction ratione temporis.  

C. CLAIMANT’S INVESTMENT IS NOT AN ABUSE OF PROCESS  

[69] The abuse of process doctrine concerns the requirement of good faith or bona fide 

investment. Most cases clarified the scope of this doctrine in the context of corporate 

restructuring and nationality planning to manufacture international jurisdiction for a claim 

where none would otherwise exist, in which case it was a mala fide transaction not deserving 

protection under an international investment treaty. The threshold for a finding of abuse of 

process is high,117 as a court or tribunal will only affirm the evidence of an abuse in 
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exceptional circumstances.118 

[70] Tribunals have applied the abuse of process doctrine to prevent treaty protection to 

those that attempt to misuse the systems, or to those whose only purpose is gaining access to 

international tribunals. This boils down to trying to make sense of an investor’s motives for 

the transaction in order to determine whether the latter was done in good or bad faith.  

[71] In this case, [1] Claimant did not acquire its investment solely to gain access to this 

Tribunal’s jurisdiction. In fact, [2] Claimant acquired the investment in good faith. 

1. Claimant did not acquire its investment for the sole purpose of bringing a 

claim against Respondent 

[72] Distressed debt investing is not uncommon.119 Distressed debt investors can profit by 

buying the debt of overleveraged companies with the goal of taking control of the company, 

or in a turnaround situation.120 Therefore, the fact that Claimant purchased the investment 

when the value in T1 had significantly dropped is insufficient to demonstrate that Claimant 

acquired its investment solely to gain access to this Tribunal.  

[73] In any event, the burden is on Respondent to prove that Claimant’s sole purpose is to 

obtain an inappropriate procedural advantage. In Cervin Investissments, though admitting that 

the claimants had not pleaded more precise reasons than tax and financing for the 

restructuring, the tribunal found that the burden of proof for an abuse of process lay 

effectively on the Respondent.121 It also found that the transaction through which the 

restructuring took place was not done via ‘fictitious or nominal payment’, but that claimants 

had paid over 20 million USD for the investment.122 

[74] In this case, Claimant paid 150 million USD for the investment of MFNB. Thus, 

claiming that Claimant is abusing the investment arbitration process is unreasonable.  

2. Claimant acquired its investment in good faith 

[75] In Levi, the tribunal rejected respondent’s argument that the share assignment to 
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claimant was an abuse of process since the ownership was transmitted to claimant by 

perfectly legitimate legal instruments.123 Likewise, in Standard Chartered Bank, the tribunal 

accepted claimant’s arguments that the absence of deceit or trickery in a purchase of a loan 

indicates the good faith of the investor.124 In this case, Claimant acquired the investment by 

strictly legitimate measures. It also duly notified the assignment agreement to Respondent. 

[76] If this abuse of process objection is accepted, then Respondent will benefit from its 

own wrongful act, because although MFNB was pushed to the verge of insolvency by the 

state’s measures, any assignees who could replace MFNB in arbitrating under the ASNEC 

Treaty would be accused of abuse and thus would never be able to bring a claim against 

Respondent regarding the said measures.  

D. CONCLUSION 

In conclusion, there is no ground to bar the tribunal from exercising its jurisdiction over this 

dispute because Claimant qualifies as a protected investor, who owns a covered investment at 

an appropriate time with no evidence of any abuse of process. 
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ATTRIBUTION 

III. THE ENACTMENT OF LAW 66/2016 IS ATTRIBUTABLE TO RESPONDENT  

[77] On 17 February 2016, the ASNEC Council adopted the Coal Directive, establishing 

that all coal-fired power plants used in ASNEC member States should be phased out by 31 

December 2028.125 The attribution of Law 66/2016 between Respondent and ASNEC is 

governed by Article 6 and 7 of ARIO mutatis mutandis.126 In the current case, the alleged 

measure is attributable to Respondent because neither of the said articles are satisfied. 

A. LAW 66/2016 CANNOT BE ATTRIBUTED TO ASNEC UNDER ARTICLE 6 ARIO 

[78] Article 6 prescribes that conduct of an organ or agent of an international organization 

in the performance of its functions, which are determined by the rules of the organization, 

shall be considered as an act of that organization.127 However, both Respondent itself and its 

legislative body are neither organ nor agent of ASNEC. 

1. Respondent as a sovereign State is not organ or agent of ASNEC 

[79] The fact that a member State may be bound towards an international organization to 

conduct itself in a certain manner does not imply that such conduct should be attributed to the 

organization and not to the State.128 

[80] Pursuant to Article 6, the differentiation between organ and agent is unnecessary and 

the key issue is whether there is an organic link between the entities and the international 

organization.129 The link between organs or agents and the international organization has to be 

formally established on the basis of the rules of the organization,130 which in the present case 

is the Founding Charter. In the Founding Charter, member States are not acknowledged as 

organs or agents of ASNEC.  

[81] When examining the attribution of conduct between international organizations and 

member States, the EU, which is similar to ASNEC in its competence to issue directives and 
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the legal binding force of such directives, provides a typical example. It has been concluded 

that the lack of commentary on Article 6 ARIO regarding whether member states can be seen 

as organs or agents of the EU in certain instances strongly suggests that member states cannot 

be seen as organs or agents of the EU under ARIO.131 Accordingly, Respondent likewise 

cannot be considered as an organ or agent of ASNEC under Article 6. 

2. The legislative body of Respondent is not organ or agent of ASNEC 

[82] Article 6 is only satisfied when Respondent’s legislative body becomes a permanent 

organ of ASNEC and becomes completely dependent on it.132 However, institutionally and 

functionally, a State’s organ does not appertain to the administration machinery of the 

organization when implementing a directive from an international organization; it also does 

not lose its affiliation or dependence to State.133 Thus, when adopting the Coal Directive, the 

legislative body was not fully seconded to ASNEC but remained Respondent’s organ. 

B. LAW 66/2016 CANNOT BE ATTRIBUTED TO ASNEC UNDER ARTICLE 7 ARIO 

[83] Under Article 7, the enactment of Law 66/2016 would be considered the conduct of 

ASNEC if the legislative body of Respondent was placed at the disposal of ASNEC and 

ASNEC exercised effective control over Law 66/2016’s enactment.134 Article 7 has been 

applied only in a military context for the attribution of peacekeeping troops’ conduct; thus, the 

effective control test shall be applied mutatis mutandis in the current case. In any event, 

ASNEC did not have effective control over the conduct of Respondent. 

[84] Effective control in the context of an investment treaty claim exists when the 

following two elements are fulfilled: [1] ASNEC had general control over Respondent; and 

[2] ASNEC had specific control over the enactment of Law 66/2016.135 Neither element is 

satisfied here.  

1. ASNEC did not have general control over Respondent 

[85] The first element of effective control requires a de facto link between ASNEC and 
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Respondent by virtue of factors such as financing, organizing, or planning Respondent’s 

conduct.136 The Founding Charter provides that the environmental policy adopted shall be 

financed by the member States themselves.137 In addition, there is no evidence that ASNEC 

financed, organized or planned any part of Respondent’s conduct. ASNEC can only enforce 

its legal acts by adopting legal instruments such as regulations, directives, or decisions;138 it 

does not have the competence to directly interfere in member States’ activities in the form of 

organizing and planning. 

2. ASNEC did not have specific control over the enactment of Law 66/2016 

[86] The second element requires the existence of evidence showing that the alleged 

conduct was ordered or imposed on Respondent by ASNEC.139 However, the Coal Directive 

is only binding with regard to the final result, leaving the choice of forms and methods to the 

State.140  

[87] In fact, ASNEC only exercised normative control over Respondent through the Coal 

Directive. This has been classified as the sort of control exhausted in issuing a normative act, 

for example in passing a resolution, a statute or a directive.141 Effective control is of a higher 

standard than normative control; thus, when a State organ is implementing the decision of an 

international organization, its conduct is solely attributable to the State even when the State 

has no discretion in undertaking the conduct.142  

[88] In the current case, Respondent was given broad discretion as to the specific date and 

form of adoption.143 Specifically, the Coal Directive set the deadline as 1 June 2019 and 

allowed member States to bring into force either laws, regulations or administrative 

provisions.144 Respondent exercised its discretion by choosing the form of adoption as a law 
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and implementing it on 6 July 2016, three years earlier than the deadline.145 Furthermore, 

during the law-making process, both internal advisors and relevant stakeholders in the Laocan 

energy industry were consulted about the enactment of new laws.146 Respondent declared that 

it had carefully assessed the economic conditions of the operation of all coal-fired power 

plants before enacting Law 66/2016,147 which proves the exercise of Respondent’s 

considerable discretion over adopting the Coal Directive. Hence, the alleged conduct was not 

performed under ASNEC’s effective control and should be attributed to Respondent.  

C. ALTERNATIVELY, LAW 66/2016 IS ATTRIBUTABLE CONCURRENTLY TO BOTH 

RESPONDENT AND ASNEC 

[89] Even if the enactment of Law 66/2016 could be attributed to ASNEC, the attribution 

of conduct to an international organization does not exclude the attribution of the same 

conduct to a state.148 Under international law, the conduct of one actor could be deemed as the 

conduct of two or more States or international organizations at the same time because of the 

contemporaneous application of two rules of attribution.149 For instance, when a joint organ is 

established by a state and an international organization, conducts of such an organ are 

attributable to the state under Article 4 ARSIWA and to the international organization under 

Article 6 ARIO, which results in dual attribution of conduct.150  

[90] Article 4 ARSIWA establishes that the conduct of any State organ shall be considered 

an act of that State.151 Since Law 66/2016 was enacted by the legislative body of Respondent, 

the enactment is attributable to Respondent. Consequently, the application of Article 4 of 

ARSIWA and Article 6, Article 7 of ARIO at the same time leads to the existence of dual 

attribution to both Respondent and ASNEC. 

D. CONCLUSION 

[91]  To conclude, neither Article 6 nor 7 of ARIO are satisfied since Respondent and its 

legislative bodies are not organs or agents of ASNEC and Respondent was not under 
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ASNEC’s effective control. Alternatively, the concurrent application of ARIO and Article 4 

ARSIWA leads to dual attribution to both Laoc and ASNEC. Therefore, in any event, Law 

66/2016 is attributable to Respondent. 
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MERITS 

IV. RESPONDENT VIOLATED THE FET STANDARD UNDER ARTICLE II OF 

THE ASNEC TREATY 

[92] Five months after the adoption of the Coal Directive, Respondent enacted Law 

66/2016 and Law 72/2016, which forced T1 to phase out early and declared the establishment 

of LRC. Both Law 66 and Law 72/2016 constituted a breach of Respondent’s obligation 

under Article II of ASNEC Treaty. 

[93] Article II links the FET clause to international law, which sets the floor of protection 

that can be claimed by investors.152 The clause is effectively closer to the unqualified 

autonomous FET standard that is usually interpreted by many tribunals on a case-by-case 

basis by reference to general notions of fairness and equity.153  

[94] The FET standard in the ASNEC Treaty comprises several elements, which include: 

an obligation to act transparently with due process; and to refrain from taking arbitrary or 

discriminatory measures or from frustrating the investor’s reasonable expectations with 

respect to the legal framework adversely affecting its investment.154 

[95] In the present case, Respondent violated the FET clause by: [A] frustrating Claimant’s 

legitimate expectations; and [B] taking arbitrary measures against Claimant. 

A. RESPONDENT FRUSTRATED CLAIMANT’S LEGITIMATE EXPECTATIONS 

1. Claimant’s expectations were legitimate 

[96] In Levi, after recognizing the standing of claimant who was not the original investor, 

the tribunal proceeded to determine whether Peru frustrated the legitimate expectations of the 

original investor, basing on the fact at the time the original investor made the investment.155 

[97] Claimant likewise has lawfully inherited all rights and obligations of the original 

investor that are attached to the investment,156 including the expectations that MFNB had 

when it decided to invest in 2010. Those expectations were that the legal framework would 
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remain stable, consistent and transparent so that MFNB (and subsequently, Claimant) could 

economically benefit from the investment.  

[98] Expectations are reasonable and legitimate if the investor received an explicit promise 

or guarantee from the host State, or implicitly if the host State made assurances or 

representation that the investor took into account in making the investment.157 In the situation 

where the host State made no assurance or representation, the general conditions prevailing in 

the host state at the time of the investment become the decisive criteria.158 In addition, the 

legitimacy of expectations must be assessed at the time the investment was made, not at the 

time it was owned or controlled after a transferring process.159 

[99] In the current case, Claimant’s expectations were derived from two grounds: [a] the 

specific commitment of Respondent; and [b] the general conditions in Respondent at the time 

of the investment. 

a. Claimant relied on the specific commitment of Respondent made by the 

Governor 

[100] There are two types of commitments that can be considered specific: those specific to 

their addressee; and those specific regarding their object and purposes.160  

[101] The first type are specific commitments directly made to the investor, which includes 

a promise in a person-to-person business meeting.161 In the meeting between the Ticadian 

Municipal Government, MFNB and Mountaintop, the Governor guaranteed to ensure the 

economic benefit of the power plant.162 The Governor’s statement was addressed directly and 

personally to the investors, which Claimant relied on when making the investment. 

[102] With regard to the second type of specific commitment, the repetition of the same type 

of commitment in different types of general statements could amount to a specific behavior of 

the State, the object and purpose of which is to give the investor a guarantee on which it can 
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justifiably rely.163  

[103] Before the meeting with the investors, the Governor travelled to Mercuria several 

times and delivered at least 15 presentations to promote Ticadia as a perfect place for a new 

coal power plant.164 The precise object of those repetitive presentations was to give a real 

guarantee of stability to the investors, thus amounting to specific commitments. 

[104] It should be noted that the Governor has the authority to give specific commitments to 

investors. Specifically, he has the mandate to facilitate and assist the development of the 

economy and business in Ticadia and is considered to be a direct extension of the power of 

the Laocan Government for the territory of Ticadia.165 Furthermore, all representations made 

by the Governor are attributable to Respondent since he is an organ of Laoc.166  

b. Claimant relied on the general regulatory environment in Respondent at 

the time of the investment 

[105] The assessment of legitimacy must take into account the facts surrounding the 

investment and the political, socioeconomic, cultural and historical conditions prevailing in 

the host State.167 

[106] There was evidence that the conditions were considerably favorable towards the coal 

energy sector. The coal sector accounts for 20% of Laoc’s GDP and employs 15% of Laocan 

domestic workers.168 The related regulations had remained highly stable for over 25 years.169 

The speaker of the Laocan Parliament even emphasized that there was “no reason to fix 

something that is clearly not broken and regularly contributes to our economy".170  

2. Claimant’s legitimate expectations were overturned by Law 66/2016  

[107] The obligation to provide FET does not eliminate the State’s regulatory powers. 
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However, the State is prohibited from fundamentally changing the regulatory regime in a 

manner that does not consider the investments which were made in reliance on the prior 

regime.171 A breach is found when a State replaces a favorable regulatory regime previously 

created to encourage investment with a wholly different regulatory approach based on wholly 

different premises, which strips investors of virtually all of their investment’s value.172 

[108] Law 66/2016, which forces all coal power plants to phase out, is completely 

contradictory to Respondent’s previous policy. Immediately after the enactment of Law 

66/2016, the value of T1 dropped by 50%, inflicting considerable losses on the investors.173 

By having fundamentally changed the legal framework without giving Claimant’s investment 

any consideration, Respondent violated its obligation to protect Claimant’s legitimate 

expectations. 

B. RESPONDENT’S TOOK ARBITRARY MEASURES AGAINST CLAIMANT 

[109] Arbitrary measures are measures that inflict damages on the investor without serving 

any legitimate purpose and without a rational explanation, resting instead on prejudice and 

bias.174 To avoid arbitrariness in the implementation of a policy, a State’s conduct must be 

appropriately tailored to the pursuit of that rational policy with due regard for the 

consequences imposed on investors.175 Nonetheless, Respondent acted arbitrarily when [1] 

enacting Law 66/2016 early; and [2] deciding to establish LRC. 

1. The early enactment of Law 66/2016 was arbitrary 

[110] The deadline for the adoption of the Coal Directive was 1 June 2019.176 However, 

Respondent enacted Law 66/2016 in July 2016 - 3 years before the given deadline without 

considering the burden imposed on investors. The early adoption not only served no 

legitimate purpose, but also immediately turned T1 into a distressed asset, putting Claimant in 

a difficult situation.177 Respondent could have postponed the adoption so that T1 would be 
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able to operate normally for a longer period, which would minimize the losses inflicted on 

Claimant’s investment. Therefore, the enactment of Law 66/2016 amounts to an arbitrary 

measure against Claimant. 

2. The establishment of LRC was arbitrary 

[111] For conduct to be non-arbitrary, it must be a reasonable and proportionate reaction to 

objectively verifiable circumstances.178 Respondent’s decision to establish the LRC was 

merely based on the opinion that there would be an electricity shortage.179 Nevertheless, 

electricity in Laoc is also generated from other sources, such as nuclear or natural gas.180 

Respondent also had a period of 3 years to attract investment in the renewables sector and 

gradually transit into green energy. As confirmed by all industry experts, the goal is 

achievable and Respondent did not suffer any losses regarding energy production and 

delivery.181 Accordingly, it is not likely that there will be an electricity shortage, which proves 

that this argument is unreasonable. 

[112] Furthermore, Law 72/2016 created a feed-in tariff scheme for installations generating 

electricity from renewable energy sources in addition to establishing the LRC. In order to 

benefit from the feed-in tariff, Claimant would have to invest further, despite suffering from 

major losses due to Law 66/2016. By the time Claimant recovered enough to be able to make 

another investment in the renewables sector, LRC will have already constructed many large-

scale renewable power plants and monopolized the renewable energy market, leaving no 

chance for Claimant compete against LRC. Therefore, the establishment of LRC was an 

arbitrary measure. 

C. RESPONDENT CANNOT RELY ON ARTICLE IX OF ASNEC TREATY OR CUSTOMARY 

INTERNATIONAL LAW TO EXCLUDE ITS RESPONSIBILITY 

1. Respondent cannot invoke the exception clause of the ASNEC Treaty  

[113] Article IX of the ASNEC Treaty, titled “Exceptions”, precludes the wrongfulness of 

measures taken by a Contracting Party if their actions are necessary to protect human, animal 
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or plant life or health.182 A measure is considered necessary only if there are no less restrictive 

or burdensome alternatives to protect public interest.183 In case there is no other measure that 

is consistent with the FET provision, a state must use a measure with the least inconsistency 

with that provision.184 Although the purpose of Law 66/2016, as might be claimed by 

Respondent, was to solve the environmental crisis and protect human well-being,185 it still 

does not fall within the ambit of the exceptions clause since the conditions mentioned therein 

have not been fulfilled.  

[114] Annual floods had been occurring in Respondent for 10 years before the adoption of 

Law 66/2016 but Respondent only built protective constructions and focused on the consumer 

sector.186 Respondent could have made efforts to find the exact explanation for annual floods 

or taken measures to address any several possible causes187 before resorting to more drastic 

measures such as Law 66/2016. Even with the issuance of the Coal Directive, Respondent still 

had a 3-year period to employ alternative methods.188 Therefore, Law 66/2016 was not the 

last and least burdensome measure to protect the public interest. 

2. Article 25 of ARSIWA cannot be invoked to preclude Respondent’s 

responsibility 

[115] The rule of necessity under international customary law may be invoked by State for 

precluding wrongfulness of an act not in conformity with its international obligations. Article 

25 requires two elements, namely the measures taken are the only way for State to safeguard 

an essential interest against a grave and imminent peril, and the act does not seriously impair 

an essential interest of the State toward which the obligation exists, or of the international 

community as a whole.189 In any case, necessity cannot be invoked since Respondent helped 

to bring about the situation by both its acts and omission.190  
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[116] Despite some opinion that Laoc should switch to cleaner energy sources, Laocan 

government kept stimulating coal-fired generation.191 Respondent remained grounded in the 

coal-oriented electricity generation sector for over 25 years and intended to develop its local 

coal industry further.192 In addition, prior to Law 66/2016, no significant environmental 

measures in the energy sector as well as any policy supporting the transition from fossil fuels 

were adopted by LEU.193 The failure to take action of Respondent led to the environmental 

crisis; thus, Respondent’s responsibility cannot be precluded under article 25. 

D. CONCLUSION 

[117] Respondent violated its obligation to provide FET under Article II of the ASNEC 

Treaty by frustrating Claimant’s legitimate expectations and taking arbitrary measures against 

Claimant. In any event, Respondent cannot invoke Article IX of the ASNEC Treaty or 

customary international law to preclude its responsibility. 
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PRAYER FOR RELIEF 

In view of the above, Claimant respectfully request this Arbitral Tribunal to reject the 

challenge of Mr. Perry Mason and: 

1. Declare that it has jurisdiction over the dispute concerning the investment owned by 

Claimant in accordance with the ASNEC Treaty; and these claims be deemed 

admissible and given due course in these proceedings; 

2. Declare that Respondent’s adoption of Law 66/2016 and Law 72/2016 violated its 

obligation to provide fair and equitable treatment to Claimant under article II of the 

ASNEC Treaty; thus Respondent must pay full compensation for the losses incurred 

by Claimant;  

3. Order Respondent to compensate Claimant no less than USD 450,000,000 plus interest 

as of the date of the breach; 

4. Declare that Claimant is entitled to recompense by Respondent of all costs associated 

to these proceedings. 

 

 

Respectfully submitted, 

COUNSEL FOR CLAIMANT 

TEAM SETTE 
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	[5] Mountaintop is a Mercurian company renowned for its expertise and experience in long-term investments into high-efficient coal-powered plants using both internal and external financing resources. It has a long-standing relationship with MFNB - a M...
	[6] On 1 December 2010, after protracted meetings between MFNB, the Governor of Ticadia and Mountaintop, and a close voting result in its Board Meeting, MFNB concluded the Financing Agreement No 0940394 (“Financing Agreement”) with Mountaintop and Tic...
	[7] Between 2000 and 2015, natural catastrophes caused a great number of casualties and irreversible damages to infrastructures in ASNEC, including several regions of Laoc. Against that background, in 2015, the Laocan Environmental Union (“LEU”) has t...
	[8] In addition, against that same background, ASNEC and its Members signed the Seoul Agreement on Climate Change (“Seoul Agreement”). Laoc ratified it on 11 January 2016. Shortly later, on 17 February 2016, the ASNEC Council adopted, by majority, Dir...
	[9] To comply with its international obligation as a Member of ASNEC, after some parliamentary debates and fruitless consultations with investors, on 6 July 2016, Laoc enacted Law 66/2016 on the Phase-out of Coal Energy on the Territory of the Republi...
	[10] Furthermore, to cope with the impacts of Law 66/2106 on its economy and its domestic electricity generation sectors, i.e. a high risk of energy inefficiency, LEU adopted Law 72/2016 on Energy Transition (“Law 72/2016”). The Law not only gave rise...
	[11] The enactment of Law 66/2016 led to the drop in the market value of the pledged assets to MFNB as security under Financing Agreement. After failing to seek additional securities from Ticadia-1 LLC and Mountaintop, in 2018, MFNB lost to Mountainto...
	[12] To avoid insolvency as the result of its loss to Mountaintop, MFNB assigned all its rights under Financing Agreements as well as its treaty claims against Laoc to Claimant in exchange for USD 150,000,000 under an Assignment Agreement on 1st July ...
	[13] On 31 January 2019, GNB sent its Notice of Arbitration (“Arbitration Notice”) to Laoc. On 5 March 2019, the present arbitration was registered as KCAB International No 15503/IS.
	[14] In its Arbitration Notice, GNB nominated Mr. Perry Mason (“Mason”) as its appointed arbitrator.  On 2 June 2019, an Article on the International Arbitration News reports revealed that Mr. Mason served in the Hewer Plant JSV v. Wellfalcon (“Hewer”...
	[15] On 16 June 2019, Respondent filed their Challenge Application against Mr. Mason, asserting that his prior serving in Hewer, his non-disclosure of such circumstance, his post on social media and his interview on the podcast, either individually or...

	SUMMARY OF ARGUMENTS
	[16] PROCEDURE. This Tribunal should not sustain Respondent’s Challenge of Mr. Perry Mason. The applicable standard for disqualification is objective.  There exist no justifiable doubts as to his impartiality because his position in Hewer, his non-dis...
	[17] JURISDICTION. The Tribunal has jurisdiction over the claims submitted by Claimant because Claimant has the requisite nationality and owns a covered investment under the ASNEC Treaty. There is also no limitation regarding the temporal jurisdiction...
	[18] ATTRIBUTION. Law 66/2016 should be attributed to Respondent because Article 6 and Article 7 ARIO are not satisfied. Neither Respondent nor its legislative body which enacted Law 66/2016 is an organ or agent of ASNEC and ASNEC did not exercise eff...
	[19] MERIT: FET. Respondent violated its obligation to provide fair and equitable treatment to Claimant’s investment under Article II of the ASNEC Treaty. Law 66/2016 forced the T1 to shut down 26 years before the end of its expected lifetime, which f...

	PLEADINGS
	PROCEDURE
	I. THE CHALLENGE AGAINST MR. PERRY MASON SHOULD BE DISMISSED
	[20] On 16 June 2019, Respondent filed its Challenge Application against Mr. Perry Mason after asserting that his position in Hewer, which concerned similar factual and legal backgrounds, and his answers on an episode of the podcast demonstrated a ris...
	[21] However, this Tribunal should dismiss Respondent’s Challenge because [A] the applicable standard for disqualification of an arbitrator is objective; and under this test, [B] there exists no justifiable doubts as to Mr. Mason’s impartiality.
	A. the applicable standard for disqualification is objective
	[22] Under Article 12(1) of the UNCITRAL Rules, for an arbitrator to be successfully challenged, there must exist circumstances that give rise to justifiable doubts as to his or her impartiality or independence. While “independence” is characterized b...
	[23] In consideration of the term “justifiable doubts”, this Tribunal should determine whether a reasonable, uninterested third person, with sufficient knowledge of relevant facts and circumstances, would perceive risks of partiality or dependence.  T...

	B. there exists no justifiable doubts as to mr mason’s impartiality
	[24] Disqualification on the ground of an issue conflict requires an appearance of prejudgment or bias.  However, the grounds submitted by Respondent, either individually or collectively, fail to do so. These grounds are: [1] Mr. Mason’s non-disclosur...
	1. Mr. Mason is not required to disclose his prior appointment in Hewer, and further, his non-disclosure does not give rise to justifiable doubts
	a. Mr. Mason is not required to disclose his appointment in Hewer
	[25] Under the UNCITRAL Rules, an arbitrator is obliged to disclose circumstances likely to give rise to justifiable doubts as to his or her impartiality or independence throughout the proceedings.  Accordingly, it is implicitly recognized that the du...
	[26] UNCITRAL tribunals have decided that an arbitrator is required to disclose his repeated appointment by the same counsel,  and is not required to do so if a circumstance does not give rise to justifiable doubts later,  if there exist differences i...
	[27] Here, Mr. Mason was not appointed by the same counsel, nor did he represent the same parties.  Therefore, his role as an arbitrator in Hewer cannot give rise to justifiable doubts.  The specific factual matrixes in Hewer and the present arbitrati...
	[28] If this Tribunal deems the subjective standard for disclosure under IBA Guidelines is applicable in the present case, Mr. Mason’s appointment in Hewer still does not give rise to a disclosure obligation. Disclosure guidelines are covered by the O...

	b. Further, his non-disclosure does not give rise to justifiable doubts
	[29] Even if Mr. Mason should have disclosed his appointment in Hewer, this Tribunal should adjudicate the challenge on the basis of the appointment, not his non-disclosure.   It is often reiterated that a failure to disclose is not in and of itself a...
	[30] Additionally, his non-disclosure was the result of an honest exercise of discretion, which is sufficient to disregard his non-disclosure as a ground for disqualification.  With his experience in over 30 investment arbitrations, and after performi...


	2. Mr. Mason’s position in Hewer does not give rise to justifiable doubts
	a. Mr. Mason’s role in a former arbitration is insufficient to challenge his impartiality
	[31] Serving as an arbitrator in prior cases sharing certain similarities has been held as insufficient to disqualify an arbitrator.  Such grounds were criticized as eliminating arbitrators with the requisite knowledge in many complex cases.  Whether ...

	b. His role in Hewer does not give rise to an appearance of prejudgment
	[32] To sustain a challenge on the basis of an issue conflict, this Tribunal must find the existence of an appearance of pre-judgment of the disputed issues in the context of the specific factual matrix.  However, a risk of prejudgment can only be fou...
	(i) The specific factual matrixes between the two cases are not similar or identical
	[33] The limited intelligence available from two articles on IAN and a press release already demonstrate a significant difference between the facts of Hewer and those of the present arbitration.
	[34] First, the two arbitrations concern different parties.  Second, the measures adopted by Wellfalcon and the level of control ASNEC imposed on Wellfalcon were not specified due to the unavailability of the award.  Third, the fact that Laoc was the ...

	(ii) Alternatively, the similarities are irrelevant in deciding the issues in the present arbitration
	[35] Even if this Tribunal determines the existence of certain contextual similarities regarding Hewer, Respondent has failed to prove the proximity of Hewer to the current case beyond the superficial contextual background.  Respondent has only raised...


	c. Mr. Mason’s statements on social media regarding Hewer do not indicate any appearance of bias or prejudgment
	[36] Under the “justifiable doubts” standard, an arbitrator is not prohibited from making public statements and should not be disqualified on such ground.  No reasonable fair-minded person would conclude that the term “ground-breaking case” on his soc...


	3. Mr. Mason’s statements on the podcast do not give rise to justifiable doubts
	[37] Mr. Mason’s statements on the podcast do not give rise to justifiable doubts because [a] this ground is raised in an untimely manner; [b] Mason delivered mere career advice; [c] his statement has no proximity to the present arbitration; and [d] h...
	a. This ground is raised in an untimely manner
	[38] For the challenge of Mr. Mason to be successful, it must respect the 15-day time limit under UNCITRAL Rules.  The rights to challenge an arbitrator would be waived if a party fails to submit the application within fifteen days.  The relevant inte...

	b. Mason delivered mere career advice
	[39] It would be inappropriate under the reasonable third person test to determine the challenged arbitrator’s impartiality by looking at his statement in isolation from its context.  In Grand River, the tribunal pointed out that the challenged arbitr...
	[40] Mr. Mason was interviewed to talk about how to launch one’s career as an arbitrator, which he confirmed himself.  When answering the question on whether “Climate Change Arbitration was a prospective area for the young practitioners to focus on sp...

	c. Mr. Mason’s statement has no proximity to the present arbitration
	[41] Scholarly expressions of views that do not address a specific case, taken alone, are not cause for removal.  No proximity between his answer and the present arbitration can be found because this interview was conducted on 5 May 2018, i.e. eight m...

	d. His answer shows no firm stance regarding climate change issues in arbitration
	[42] If an arbitrator has not taken a position on a legal concept, such view does not taint his intention to approach the matter with an open mind.  Mr. Mason’s statements show that he did not take any firm position regarding climate change issues in ...
	[43] In addition, for a challenge based on previously expressed views to be considered valid, this Tribunal must find that Mr. Mason has a degree of commitment to them.  Although an academic is entitled to his academic freedom,  that does not indicate...


	4. The aggregate of his non-disclosure and the circumstances do not give rise to justifiable doubts as to Mr. Mason’s impartiality
	[44] Even considering the totality of the evidence provided by Respondent, the foregoing assessment on the existence of justifiable doubts about Mr. Mason’s impartiality does not change.  His non-disclosure, which is an honest exercise of discretion, ...


	C. conclusion
	[45] This Tribunal should dismiss Respondent’s Challenge Application of Perry Mason because his position in Hewer, his non-disclosure of such circumstance, and his statements on the podcast, either individually or collectively, do not gives rise to ju...



	JURISDICTION
	II. THIS TRIBUNAL HAS JURISDICTION TO HEAR THE DISPUTE SUBMITTED BY CLAIMANT UNDER THE ASNEC ENERGY
	[46] Article X of the ASNEC Treaty confers jurisdiction upon the tribunal to adjudicate any dispute between a Contracting Party and an investor of the other Contracting Parties concerning an alleged breach of an obligation related to an investment.  C...
	[47] Claimant and its claims meet all the jurisdictional requirements of the ASNEC Treaty because [A] Claimant is a protected investor owning an investment, [B] there is no jurisdictional bar regarding the timing of the investment assignment and [C] t...
	A. this tribunal has jurisdiction ratione personae because claimant is a protected investor under the asnec treaty
	1. Claimant satisfies the nationality requirement
	[48] Under Article I(4)(b) of the ASNEC Treaty, “Investor of a Contracting party” is “a company or other organization organized in accordance with the law applicable in that Contracting Party.” This definition rests exclusively on the incorporation te...
	[49] Much like MFNB, Claimant is a joint-stock company organized under the law of Mercuria – a party to the ASNEC Treaty.  Respondent never objected to the nationality of MFNB and recognized MFNB as a qualified investor under the Treaty.  Therefore, C...

	2. Claimant rightfully owns a protected investment through the Assignment Agreement
	[50] The investment in this case is a loan of 600 million USD to Ticadia-1 LLC for the construction of the T1 in Laoc, as well as the pledged assets, including the T1 Power Plant itself, the land plot and the shares of Mountaintop in Ticadia-1 LLC.  T...
	a. ASNEC Treaty only requires an investor to own or control an investment without any additional requirements
	[51] Under Article I(1), an investment means “every kind of asset owned or controlled by Investor of a Contracting Party either directly or indirectly”. In this case, Claimant rightfully owns the investment through the Assignment Agreement. Clause 1 o...
	[52] Respondent cannot attempt to impose any additional definitions of “investment” other than that explicitly stipulated in the language of the ASNEC Treaty. Requirements such as that of the Salini test,  that the investor must be active,  there must...
	[53] Even if the Tribunal found that mere ownership is insufficient, and the Treaty requires Claimant to make an investment, then as in Standard Chartered Bank, Claimant must have contributed actively to the investment.  The activities qualified as re...
	[54] Furthermore, transferring an investment means a transfer of economic value.  The said payment was due to MFNB as an investor, it still remains due to Claimant now, and therefore, the amount of the economic value linked to an investment is still s...

	b. All MFNB’s rights under the ASNEC Treaty have been effectively assigned to Claimant
	[55] Respondent argues that international law imposes limits on the assignability of rights and claims under investment treaties.  However, this is true only in cases where treaties, in their text, explicitly prohibit assignments of investment or when...
	[56] In this case, there is no limitation on the assignability of an investment or the rights provided under the ASNEC Treaty, as the Treaty does not distinguish as to whether the investor made the investment itself or whether the investor acquired a ...
	[57] In African Holding, the tribunal, in considering a debt assignment, ruled that all the rights held by the former investor were transferred to the claimant, “including claims and consent to arbitration, since the State whose nationals benefit from...
	[58] Respondent also argues that treaty claims are intuitu personae and cannot be freely transferred because they have a close link to MFNB - the original investor.  However, the concept of intuitu personae is derived from contract law, meaning that t...
	[59] In this case, there is no such contractual relationship between the investor and the state, much less one that imposes limits on the assignment of rights. In the absence of such specific provisions, the intuitu personae argument must fail, and th...

	c. The consent of the host state is not  required for the assignment to be effective
	[60] As aforementioned, the requirement of consent only appears in cases where an investor-state contract explicitly limits the assignability of rights and claims, or where the original investor attempted to transfer rights it did not have. When an as...
	[61] In any event, Respondent has tacitly consented to the assignment. According to the principle of acquiescence under general international law,  silence or inaction by a State after a reasonable period of time is interpreted as consent  when a resp...
	[62] Furthermore, Clause 7.1 of the Financing Agreement acknowledges MFNB’s rights to assign all its rights under the agreement to any third party at any point in time.  The Agreement was governed by the law of Respondent.  Respondent did not dispute ...



	B. there is no jurisdictional bar regarding the timing of the investment assignment
	[63] Respondent might argue that Claimant’s acquisition of the investment occurred after the measures that gave rise to the dispute happened, thus leading to this Tribunal’s lack of jurisdiction ratione temporis, as a result of the non-retroactivity r...
	1. ASNEC Treaty provides no temporal limitation on the jurisdiction of the tribunal
	[64] Some investment agreements exclude from its temporal scope disputes that have arisen before its entry into force. This is a single exclusion clause.  For example, the Argentina-Spain BIT provides that it shall not apply to disputes or claims orig...
	[65] If this Tribunal imposes such temporal restrictions here, it would create a default rule with the same effect as a double exclusion clause.  The focus on when acts occurred is appropriate in the context of a double exclusion clause because it exc...

	2. Alternatively, there was no existing dispute when Claimant acquired the investment
	[66] The crucial thing to consider for the purpose of jurisdiction ratione temporis is whether there was an existing dispute at the time a claimant became an investor.
	[67] There was no existing dispute at the time claimant acquired the investment from MFNB, although the alleged measures occurred in 2016. As tribunals have consistently held, a difference exists between the notion of divergence and the notion of disp...
	[68] There was no such active opposition from MFNB. Regardless of whether MFNB disagreed with the enactment of Law 66/2016 in Laoc, it never explicitly registered protest with the host state. It intended to file a claim against Laoc but later assigned...


	C. claimant’s investment is not an abuse of process
	[69] The abuse of process doctrine concerns the requirement of good faith or bona fide investment. Most cases clarified the scope of this doctrine in the context of corporate restructuring and nationality planning to manufacture international jurisdic...
	[70] Tribunals have applied the abuse of process doctrine to prevent treaty protection to those that attempt to misuse the systems, or to those whose only purpose is gaining access to international tribunals. This boils down to trying to make sense of...
	[71] In this case, [1] Claimant did not acquire its investment solely to gain access to this Tribunal’s jurisdiction. In fact, [2] Claimant acquired the investment in good faith.
	1. Claimant did not acquire its investment for the sole purpose of bringing a claim against Respondent
	[72] Distressed debt investing is not uncommon.  Distressed debt investors can profit by buying the debt of overleveraged companies with the goal of taking control of the company, or in a turnaround situation.  Therefore, the fact that Claimant purcha...
	[73] In any event, the burden is on Respondent to prove that Claimant’s sole purpose is to obtain an inappropriate procedural advantage. In Cervin Investissments, though admitting that the claimants had not pleaded more precise reasons than tax and fi...
	[74] In this case, Claimant paid 150 million USD for the investment of MFNB. Thus, claiming that Claimant is abusing the investment arbitration process is unreasonable.

	2. Claimant acquired its investment in good faith
	[75] In Levi, the tribunal rejected respondent’s argument that the share assignment to claimant was an abuse of process since the ownership was transmitted to claimant by perfectly legitimate legal instruments.  Likewise, in Standard Chartered Bank, t...
	[76] If this abuse of process objection is accepted, then Respondent will benefit from its own wrongful act, because although MFNB was pushed to the verge of insolvency by the state’s measures, any assignees who could replace MFNB in arbitrating under...


	D. conclusion
	In conclusion, there is no ground to bar the tribunal from exercising its jurisdiction over this dispute because Claimant qualifies as a protected investor, who owns a covered investment at an appropriate time with no evidence of any abuse of process.



	ATTRIBUTION
	III. THE ENACTMENT OF LAW 66/2016 IS ATTRIBUTABLE TO RESPONDENT
	[77] On 17 February 2016, the ASNEC Council adopted the Coal Directive, establishing that all coal-fired power plants used in ASNEC member States should be phased out by 31 December 2028.  The attribution of Law 66/2016 between Respondent and ASNEC is...
	A. law 66/2016 cannot be attributed to asnec under article 6 ario
	[78] Article 6 prescribes that conduct of an organ or agent of an international organization in the performance of its functions, which are determined by the rules of the organization, shall be considered as an act of that organization.  However, both...
	1. Respondent as a sovereign State is not organ or agent of ASNEC
	[79] The fact that a member State may be bound towards an international organization to conduct itself in a certain manner does not imply that such conduct should be attributed to the organization and not to the State.
	[80] Pursuant to Article 6, the differentiation between organ and agent is unnecessary and the key issue is whether there is an organic link between the entities and the international organization.  The link between organs or agents and the internatio...
	[81] When examining the attribution of conduct between international organizations and member States, the EU, which is similar to ASNEC in its competence to issue directives and the legal binding force of such directives, provides a typical example. I...

	2. The legislative body of Respondent is not organ or agent of ASNEC
	[82] Article 6 is only satisfied when Respondent’s legislative body becomes a permanent organ of ASNEC and becomes completely dependent on it.  However, institutionally and functionally, a State’s organ does not appertain to the administration machine...


	B. law 66/2016 cannot be attributed to asnec under article 7 ario
	[83] Under Article 7, the enactment of Law 66/2016 would be considered the conduct of ASNEC if the legislative body of Respondent was placed at the disposal of ASNEC and ASNEC exercised effective control over Law 66/2016’s enactment.  Article 7 has be...
	[84] Effective control in the context of an investment treaty claim exists when the following two elements are fulfilled: [1] ASNEC had general control over Respondent; and [2] ASNEC had specific control over the enactment of Law 66/2016.  Neither ele...
	1. ASNEC did not have general control over Respondent
	[85] The first element of effective control requires a de facto link between ASNEC and Respondent by virtue of factors such as financing, organizing, or planning Respondent’s conduct.  The Founding Charter provides that the environmental policy adopte...

	2. ASNEC did not have specific control over the enactment of Law 66/2016
	[86] The second element requires the existence of evidence showing that the alleged conduct was ordered or imposed on Respondent by ASNEC.  However, the Coal Directive is only binding with regard to the final result, leaving the choice of forms and me...
	[87] In fact, ASNEC only exercised normative control over Respondent through the Coal Directive. This has been classified as the sort of control exhausted in issuing a normative act, for example in passing a resolution, a statute or a directive.  Effe...
	[88] In the current case, Respondent was given broad discretion as to the specific date and form of adoption.  Specifically, the Coal Directive set the deadline as 1 June 2019 and allowed member States to bring into force either laws, regulations or a...


	C. alternatively, law 66/2016 is attributable concurrently to both respondent and asnec
	[89] Even if the enactment of Law 66/2016 could be attributed to ASNEC, the attribution of conduct to an international organization does not exclude the attribution of the same conduct to a state.  Under international law, the conduct of one actor cou...
	[90] Article 4 ARSIWA establishes that the conduct of any State organ shall be considered an act of that State.  Since Law 66/2016 was enacted by the legislative body of Respondent, the enactment is attributable to Respondent. Consequently, the applic...

	D. conclusion
	[91]  To conclude, neither Article 6 nor 7 of ARIO are satisfied since Respondent and its legislative bodies are not organs or agents of ASNEC and Respondent was not under ASNEC’s effective control. Alternatively, the concurrent application of ARIO an...



	MERITS
	IV. RESPONDENT VIOLATED THE FET STANDARD UNDER ARTICLE II OF THE ASNEC TREATY
	[92] Five months after the adoption of the Coal Directive, Respondent enacted Law 66/2016 and Law 72/2016, which forced T1 to phase out early and declared the establishment of LRC. Both Law 66 and Law 72/2016 constituted a breach of Respondent’s oblig...
	[93] Article II links the FET clause to international law, which sets the floor of protection that can be claimed by investors.  The clause is effectively closer to the unqualified autonomous FET standard that is usually interpreted by many tribunals ...
	[94] The FET standard in the ASNEC Treaty comprises several elements, which include: an obligation to act transparently with due process; and to refrain from taking arbitrary or discriminatory measures or from frustrating the investor’s reasonable exp...
	[95] In the present case, Respondent violated the FET clause by: [A] frustrating Claimant’s legitimate expectations; and [B] taking arbitrary measures against Claimant.
	A. respondent frustrated claimant’s legitimate expectations
	1. Claimant’s expectations were legitimate
	[96] In Levi, after recognizing the standing of claimant who was not the original investor, the tribunal proceeded to determine whether Peru frustrated the legitimate expectations of the original investor, basing on the fact at the time the original i...
	[97] Claimant likewise has lawfully inherited all rights and obligations of the original investor that are attached to the investment,  including the expectations that MFNB had when it decided to invest in 2010. Those expectations were that the legal ...
	[98] Expectations are reasonable and legitimate if the investor received an explicit promise or guarantee from the host State, or implicitly if the host State made assurances or representation that the investor took into account in making the investme...
	[99] In the current case, Claimant’s expectations were derived from two grounds: [a] the specific commitment of Respondent; and [b] the general conditions in Respondent at the time of the investment.
	a. Claimant relied on the specific commitment of Respondent made by the Governor
	[100] There are two types of commitments that can be considered specific: those specific to their addressee; and those specific regarding their object and purposes.
	[101] The first type are specific commitments directly made to the investor, which includes a promise in a person-to-person business meeting.  In the meeting between the Ticadian Municipal Government, MFNB and Mountaintop, the Governor guaranteed to e...
	[102] With regard to the second type of specific commitment, the repetition of the same type of commitment in different types of general statements could amount to a specific behavior of the State, the object and purpose of which is to give the invest...
	[103] Before the meeting with the investors, the Governor travelled to Mercuria several times and delivered at least 15 presentations to promote Ticadia as a perfect place for a new coal power plant.  The precise object of those repetitive presentatio...
	[104] It should be noted that the Governor has the authority to give specific commitments to investors. Specifically, he has the mandate to facilitate and assist the development of the economy and business in Ticadia and is considered to be a direct e...

	b. Claimant relied on the general regulatory environment in Respondent at the time of the investment
	[105] The assessment of legitimacy must take into account the facts surrounding the investment and the political, socioeconomic, cultural and historical conditions prevailing in the host State.
	[106] There was evidence that the conditions were considerably favorable towards the coal energy sector. The coal sector accounts for 20% of Laoc’s GDP and employs 15% of Laocan domestic workers.  The related regulations had remained highly stable for...


	2. Claimant’s legitimate expectations were overturned by Law 66/2016
	[107] The obligation to provide FET does not eliminate the State’s regulatory powers. However, the State is prohibited from fundamentally changing the regulatory regime in a manner that does not consider the investments which were made in reliance on ...
	[108] Law 66/2016, which forces all coal power plants to phase out, is completely contradictory to Respondent’s previous policy. Immediately after the enactment of Law 66/2016, the value of T1 dropped by 50%, inflicting considerable losses on the inve...


	B. respondent’s took arbitrary measures against claimant
	[109] Arbitrary measures are measures that inflict damages on the investor without serving any legitimate purpose and without a rational explanation, resting instead on prejudice and bias.  To avoid arbitrariness in the implementation of a policy, a S...
	1. The early enactment of Law 66/2016 was arbitrary
	[110] The deadline for the adoption of the Coal Directive was 1 June 2019.  However, Respondent enacted Law 66/2016 in July 2016 - 3 years before the given deadline without considering the burden imposed on investors. The early adoption not only serve...

	2. The establishment of LRC was arbitrary
	[111] For conduct to be non-arbitrary, it must be a reasonable and proportionate reaction to objectively verifiable circumstances.  Respondent’s decision to establish the LRC was merely based on the opinion that there would be an electricity shortage....
	[112] Furthermore, Law 72/2016 created a feed-in tariff scheme for installations generating electricity from renewable energy sources in addition to establishing the LRC. In order to benefit from the feed-in tariff, Claimant would have to invest furth...


	C. respondent cannot rely on article ix of asnec treaty or customary international law to exclude its responsibility
	1. Respondent cannot invoke the exception clause of the ASNEC Treaty
	[113] Article IX of the ASNEC Treaty, titled “Exceptions”, precludes the wrongfulness of measures taken by a Contracting Party if their actions are necessary to protect human, animal or plant life or health.  A measure is considered necessary only if ...
	[114] Annual floods had been occurring in Respondent for 10 years before the adoption of Law 66/2016 but Respondent only built protective constructions and focused on the consumer sector.  Respondent could have made efforts to find the exact explanati...

	2. Article 25 of ARSIWA cannot be invoked to preclude Respondent’s responsibility
	[115] The rule of necessity under international customary law may be invoked by State for precluding wrongfulness of an act not in conformity with its international obligations. Article 25 requires two elements, namely the measures taken are the only ...
	[116] Despite some opinion that Laoc should switch to cleaner energy sources, Laocan government kept stimulating coal-fired generation.  Respondent remained grounded in the coal-oriented electricity generation sector for over 25 years and intended to ...


	D. conclusion
	[117] Respondent violated its obligation to provide FET under Article II of the ASNEC Treaty by frustrating Claimant’s legitimate expectations and taking arbitrary measures against Claimant. In any event, Respondent cannot invoke Article IX of the ASN...






