
TEAM:  Skotnikov 

 

 
 

FDI INTERNATIONAL ARBITRATION MOOT 2020     

 

 

Korean Commercial Arbitration Board 

 

 

Goliath National Bank JSC                                                                       CLAIMANT    

                             

VERSUS 

 

The Republic of Laoc                                                                                RESPONDENT                             

 

 

MEMORIAL FOR CLAIMANT  

 

 

 

 

TEAM SKOTNIKOV 

 

http://www.kcab.or.kr/


MEMORIAL FOR CLAIMANT 

 

i 
 

 

Contents 

TABLE OF DEFINITIONS ................................................................................................................ iii 

TABLE OF AUTHORITIES ................................................................................................................ v 

TREATIES AND CONVENTIONS ............................................................................................................. v 

ARBITRAL AWARDS, DECISIONS, AND OTHER DOCUMENTS ............................................................... v 

DECISIONS OF INTERNATIONAL COURTS AND TRIBUNALS.................................................................. x 

BOOKS ................................................................................................................................................. xi 

ARTICLES ..............................................................................................................................................xii 

MISCELLANEOUS AUTHORITIES ......................................................................................................... xiii 

STATEMENT OF FACT .................................................................................................................... 1 

SUMMARY OF ARGUMENTS ......................................................................................................... 3 

ARGUMENTS ADVANCED .............................................................................................................. 4 

PART ONE: JURISDICTION ............................................................................................................. 4 

I. THE CHALLENGE OF MR. MASON SHALL BE DISMISSED AND HE SHALL NOT BE DISQUALIFIED. 4 

A. The Challenge of Mr. Mason is time barred under UAR. ............................................................. 4 

1. Respondent has the burden of proof to demonstrate his actual knowledge and have failed 

to do so. ............................................................................................................................................ 4 

2. Respondent failed to challenge Mr. Mason within due time and waived its right to 

challenge. ......................................................................................................................................... 5 

B. Mr. Mason has not breached his obligation of disclosure, pursuant to UAR. ............................. 6 

1. Issue conflicts do not raise justifiable doubt regarding impartiality. ...................................... 6 

2. If applied, IBA Guidelines support Claimants position. ............................................................ 7 

C. Mr. Mason is impartial. ................................................................................................................ 8 

II. THE TRIBUNAL HAS JURISDICTION OVER THE CLAIMS SUBMITTED BY CLAIMANT. ................... 9 

A. The Tribunal has jurisdiction Rationae Materiae in the present dispute. ................................. 10 

1. Rights conferred by the FA are an investment. ...................................................................... 10 

2. The pledge and mortgage under the FA separately qualify as a protected investment . ...... 11 

B. The Tribunal Has Jurisdiction Ratione Personae ........................................................................ 12 

1. ASNEC Treaty did not deny the assignment of claims............................................................ 13 

2. There is no illegality to the assignment of claims .................................................................. 13 

3. Claimant is a qualified investor under ASNEC Treaty’s provisions ......................................... 14 

a) Claimant is rightfully incorporated in the republic of Mercuria ............................................ 15 

b) Claimant had made no attempt to treaty shopping .............................................................. 15 

C. The tribunal has jurisdiction ratione temporis ........................................................................... 16 



MEMORIAL FOR CLAIMANT 

 

ii 
 

PART TWO: MERITS .................................................................................................................... 18 

III. FORCED SHOTDOWN OF the POWERPLANT IS ATTRIBUTED TO THE REPUBLIC OF LAOC ........ 18 

A. The challenged measures are attributed to Respondent based on ARSIWA ............................ 18 

1. The parliament’s act is attributed to Respondent under Art. 4 of ARSIWA ........................... 19 

2. Enactment of the law is not a consequence of Directive 2016/87 of the council of ASNEC .. 19 

B. Assuming but not acceding that DARIO governs the parties dispute, special rules would apply, 

based on Art. 64. ................................................................................................................................ 20 

IV. RESPONDENT HAS FAILED TO ACCORD CLAIMANT FET TREATMENT. .................................... 22 

A. Respondent’s measures have frustrated Claimant’s LE............................................................. 22 

1. Respondent has frustrated Claimant’s LE regarding stability of its legal framework ........... 23 

2. Official authorities’ representations of the republic of Laoc have been made contradictory.

 25 

B. The law 6202/66 contains discriminatory measures ................................................................. 26 

V. RESPONDENT’S CONDUCT CANNOT BE EXEMPTED UNDER ASNEC TREATY OR CUSTOMARY 

INTERNATIONAL LAW. ................................................................................................................ 28 

A. Respondent’s actions cannot be justified under Art. VII and Art. IX of ASNEC Treaty .............. 28 

B. Respondent’s actions fall far short of cumulative requirements of Art. 25 ARSIWA ................ 30 

1. There is no imminent peril which is connected with modern coal-power plants ................... 30 

2. Respondent’s actions were not the “only means” measures to allegedly safeguard its 

interests .......................................................................................................................................... 32 

PRAYERS FOR RELIEF .................................................................................................................. 34 

 

  



MEMORIAL FOR CLAIMANT 

 

iii 
 

 

TABLE OF DEFINITIONS 

 

 

¶/¶¶ 

 

Paragraph/paragraphs 

AA Assignment Agreement between GNB and MFNB 

Art./Arts. Article(s) 

ASNEC Treaty Treaty Concerning the Encouragement and Reciprocal Protection of 

Investments in the ASNEC Region 

BIT Bilateral Investment Treaty 

CAFTA Central American Free Trade Agreement 

ECT Energy Charter Treaty 

EU European Union 

FA FINANCING AGREEMENT N. 0940394, executed between Ticadia-

1, MFNB and Mountaintop on 1 December 2010 

FET 

 

Fair and Equitable Treatment 

 

Founding Charter  Founding Charter of the Association of Sovereign Nations for 

Economic Cooperation (ASNEC) dated 3 February 2012 

GNB Goliath National Bank JSC 

Ibid Ibidem  



MEMORIAL FOR CLAIMANT 

 

iv 
 

ICSID International Centre for Settlement of Investment Disputes 

ILC International Law Commission 

L. Line 

LE Legitimate Expectations 

MFNB Mercurian First National Bank JSC 

p/pp. Page(s) 

Problem FDI Moot Court Problem 2020 

SA Seoul Agreement dated 6 December 2015 

Tribunal The Arbitral Tribunal constituted to decide on the present dispute 

 

  

UAR UNCITRAL Arbitration Rules 

Uncontested Facts Statement of Uncontested Facts 

VCLT Vienna Convention on the Law of Treaties 

 

  



MEMORIAL FOR CLAIMANT 

 

v 
 

 

TABLE OF AUTHORITIES 

 

TREATIES AND CONVENTIONS 

 

cited as 

 

full citation 

Canada and Hong 

Kong BIT 

Foreign Investment Promotion and Protection Agreement between 

Canada and Hong Kong 

Uruguay and US BIT United States of America - Uruguay BIT (2005) 

 

ARBITRAL AWARDS, DECISIONS, AND OTHER DOCUMENTS  

 

cited as 

 

full citation 

Aguas Aguas del Tunari, S.A. v. Republic of Bolivia, ICSID Case No. 

ARB/02/3, Decision on Respondent’s Objection to Jurisdiction, 

13/10/2005 

Alex Genin Alex Genin, Eastern Credit Limited, Inc. and A.S. Baltoil v. The 

Republic of Estonia, ICSID Case No. ARB/99/2, Award, 25/6/2001 

AWG AWG Group Ltd. v. The Argentine Republic, UNCITRAL, Decision 

on the Proposal for the Disqualification of a Member of the Arbitral 

Tribunal,22/10/2007 

Azurix Azurix Corp. v. The Argentine Republic, ICSID Case No. 

ARB/01/12, Award, 14/7/2006 

Bayindir Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Islamic Republic 

of Pakistan, ICSID Case No. ARB/03/29, Decision on jurisdiction, 

14/11/2005 

Blue Bank Blue Bank International & Trust (Barbados) Ltd. v. Bolivarian 

Republic of Venezuela, ICSID Case No. ARB 12/20, Request for 

Arbitration, 22/6/2012 



MEMORIAL FOR CLAIMANT 

 

vi 
 

Caribbean Bank British Caribbean Bank Limited v. The Government of Belize, PCA 

Case No. 2010-18 award, 19/12/2014 

 

Challenge of Noori, 

Ameli, and 

Aghahosseini 

IRAN-US-Tribunal Decision of the Appointing Authority, Judge W 

E Haak, in the Challenge of Judges Assadollah Noori, Koorosh 

Ameli, Mohsen Aghahosseini, April 19, 2006 

CMS CMS Gas Transmission Company v. The Republic of Argentina, 

ICSID Case No. ARB/01/8, Award, 12/5/2005 

Daimler Daimler Financial Services AG v. Argentine Republic, ICSID Case 

No. ARB/05/1, Award ,22/8/2012 

Duke Energy Duke Energy Electroquil Partners & Electroquil S.A. v. Republic of 

Ecuador, ICSID Case No. ARB/04/19, Award, 18/8/2008 

Eastern Eastern Sugar B.V. (Netherlands) v. The Czech Republic, SCC Case 

No. 088/2004, Partial Award, 27/3/2007 

EDF EDF (Services) Limited v. Romania, ICSID Case No. ARB/05/13, 

Award, 8/10/2009 

Electrabel Electrabel SA v Republic of Hungary, ICSID Case No. ARB/07/19, 

Decision on the Claimant's Proposal to Disqualify a Member of the 

Tribunal, 25/2/2008 

ElPaso El Paso Energy International Company v. Argentina, ICSID Case 

No. ARB/03/15, Award, 31/10/2011 

EnCana EnCana Corporation v. Republic of Ecuador, LCIA Case No. 

UN3481, UNCITRAL, Award, 3/2/2006 

Enron  Enron Corporation and Ponderosa Assets, L.P. v. Argentine 

Republic, ICSID Case No. ARB/01/3, Award, 22/5/2007 

Eureko Eureko B.V. v. Republic of Poland, Partial Award, 19/8/2005 

Garanti Koza Garanti Koza LLP v. Turkmenistan, ICSID Case No. ARB/11/20, 

Decision on jurisdiction, 3/7/2013 

Glamis Glamis Gold, Ltd. v. The United States of America, UNCITRAL, 

Award, 8/6/2009 



MEMORIAL FOR CLAIMANT 

 

vii 
 

Lemire Joseph Charles Lemire v. Ukraine, ICSID Case No. ARB/06/18, 

Award, 28/3/2011 

LG&E LG&E Energy Corp., LG&E Capital Corp., and LG&E 

International, Inc. v. Argentine Republic, ICSID Case No. 

ARB/02/1, Decision on Liability, 3/10/2006 

lion Lion Mexico Consolidated L.P. v. United Mexican States, ICSID 

Case No. ARB (AF)/15/2, Decision on Jurisdiction,30/7/2018 

Loewen Loewen Group, Inc. & Raymond Loewen v. United States of 

America, Case No. ARB(AF)/98/3, Award, 26/6/2003 

Lovelace Lovelace v. Canada, Official Records of the General Assembly, 

Thirty-sixth Session, Supplement No. 40 (A/36/40), annex XVIII, 

communication No. R.6/24, 1981 

Metalclad Metalclad Corporation v. The United Mexican States, ICSID Case 

No. ARB(AF)/97/1, Award, 30/8/2000 

MTD MTD Equity Sdn. Bhd. v. Republic of Chile, ICSID Case No. 

ARB/01/7, Award, 25/5/2004 

Noble Noble Ventures, Inc. v. Romania, ICSID Case No. ARB/01/11 

Award, 12/10/2005 

Occidental Occidental Exploration and Production Company v. Ecuador, 

LCIA Case No. UN3467, Final Award, 01/07/200 

Parkerings Parkerings-Compagniet AS v. Republic of Lithuania, ICSID Case 

No. ARB/05/8, Award,11/9/2007 

Plama Plama Consortium Limited v. Republic of Bulgaria, ICSID Case 

No. ARB/03/24, Decsision on Jurisdiction,8/2/2005 

PSEG PSEF Global Inc. v. Republic of Turk., ICSID Case No. ARB/02/5, 

Award, 19/1/2007 

Resources Burlington Resources Inc. v. Republic of Ecuador, ICSID Case No. 

ARB/08/5, Decision on the proposal for Disqulification of Professor 

Francisco Orrego Vicuna, 13/12/2013 

Saluka Saluka Investments B.V. v. Czech Republic, PCA Case No. 2001-04, 

Partial Award, 17/03/2006 

https://www.italaw.com/sites/default/files/case-documents/ita0460.pdf


MEMORIAL FOR CLAIMANT 

 

viii 
 

Sampo Bank  Oko Pankki V The republic of Estonia, ICSID Case NO.ARB/04/06, 

Award, 19/11/2007 

S.D. Myers  S.D. Myers, Inc. v. Canada, UNCITRAL, Partial Award, 13/11/2000 

Sempra Sempra Energy International v. The Argentine Republic, ICSID 

Case No. ARB/02/16, Award, 28/9/2007 

SGS 

 

SGS Société Générale de Surveillance S.A. v. The Republic of 

Paraguay, ICSID Case No. ARB/07/29, Decision on jurisdiction, 

12/2/2010 

Siemens Siemens A.G. v Argentina Republic, ICSID Case No. ARB/02/8, 

Award, 17/1/2007 

Société Société Générale in respect of DR Energy Holdings Limited and 

Empresa Distribuidora de Electricidad del Este, S.A. v. The 

Dominican Republic, LCIA Case No. UN 7927, 19/9/2008 

Suez, Decision on 

Disqualification 

Suez, Sociedad General de Aguas de Barcelona S.A., and 

InterAguas Servicios Integrales del Agua S.A. v. The Argentine 

Republic, ICSID Case No. ARB/03/17, Decision on the Proposal for 

the Disqualification of a Member of the Arbitral Tribunal 

,22/10/2007  

Suez. InterAguas Suez, Sociedad General de Aguas de Barcelona S.A., and 

InterAguas Servicios Integrales del Agua S.A. v. The Argentine 

Republic, ICSID Case No. ARB/03/17, Decision on liability, 

30/7/2010 

Suez. vivandi Suez, Sociedad General de Aguas de Barcelona, S.A.and Vivendi 

Universal, S.A. v. Argentine Republic, ICSID Case No. ARB/03/19, 

Decision on the Proposal for the Disqualification of a Member of 

the Arbitral Tribunal, 22/10/2007 

Tecmed Técnicas Medioambientales Tecmed, S.A. v. Mexico, ICSID Case 

No. ARB(AF)/00/2, Award, 29/05/2003 

Tokios Tokios Tokelés v. Ukraine, ICSID Case No. ARB/02/18, Decision 

on Jurisdiction, 29/4/2004 



MEMORIAL FOR CLAIMANT 

 

ix 
 

Total Total S.A. v. The Argentine Republic, ICSID Case No. ARB/04/01, 

decision on liability, 27/12/2010 

Trading Link-Trading Joint Stock Company v. Department for Customs 

Control of the Republic of Moldova, UNCITRAL, Final Award, 

18/4/2002 

Universal Universal Compression Int'l Holdings, S.L.U. v. Bolivarian 

Republic of Venez., ICSID Case No. ARB/10/9, Decision on the 

Proposal to Disqualify Prof. Brigitte Stern and Prof. Guido Santiago 

Tawil, Arbitrators, 20/5/2011 

Urbaser Urbaser S.A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao 

Biskaia Ur Partzuergoa v. Argentine Republic, ICSID Case No. 

ARB/07/26, Decision on Claimants’ Proposal to Disqualify 

Professor Campbell McLachlan, Arbitrator, 12/8/2010 

victor Pey victor Pey Casado and President Allende Foundation v. Republic of 

Chile, ICSID Case No. ARB/98/2, Award, 8/5/2008 

Walter Bau Werner Schneider, acting in his capacity as insolvency 

administrator of Walter Bau Ag (In Liquidation) v. Kingdom of 

Thailand, UNCITRAL, Award, 1/7/2009 

Yukos Yukos Universal Limited (Isle of Men) v. The Russian Federation, 

PCA Case no. AA 227, Interim Award On Jurisdiction and 

Admissibility, 30/11/2009 

 

  



MEMORIAL FOR CLAIMANT 

 

x 
 

DECISIONS OF INTERNATIONAL COURTS AND TRIBUNALS  

 

cited as 

 

full citation 

Bosphorus Bosphorus Hava Yollari Turizm ve Ticaret AS v Minister for 

Transport, Energy and Communications and others, Case C-84/95, 

30/7/1996 

Bosnia Bosnia and Herzegovina v Serbia and Montenegro, ICJ Rep 

40,Judgment, 26/2/2007 

EMESA EMESA SUGAR (FREE ZONE) NV V ARUBA (NO 2) CASE C-

17/98): ECJ 29/2/2000 

Gabčíkovo-

Nagymaros  

Gabčíkovo-Nagymaros Project v. Hungary/Slovakia, judgment, 

25/9/1997 

Hoffmeister Frank Hoffmeister, Litigating against the European Union and Its 

Member States – Who Responds under the ILC’s Draft Articles on 

International Responsibility of International Organizations? The 

European Journal of International Law Vol. 21 no. 3 © EJIL 2010 

Kadi Joined Cases C-402/05 P and C-415/05 P, Yassin Abdullah Kadi 

and Al Barakaat International Foundation V. Council of the 

European Union And Commission of the European Communities, 

3/9,2008 

Kokkelvisserij Kokkelvisserij U.A. v. the Netherlands, Application no. 13645/05, 

European Court of Human Rights, Reports of Judgments and 

Decisions, 20/1/2009 

Lotus S.S. Lotus (Fr. v. Turk.), P.C.I.J. (ser. A) No. 10 7/9/1927 

Matthews Matthews v. UK, 28 EHRR 361 (ECtHR), 18/2/1999 

Nicaragua Armed Activities in and Against Nicaragua (Nicaragua v United 

States of America) ICJ Rep 14, merits, 27/6/1986 

Senator Lines Senator Lines GmbH v Commission of the European Communities, 

European court of human rights, Case T-191/98 R DSR, 

15/12/2000 

  



MEMORIAL FOR CLAIMANT 

 

xi 
 

BOOKS 

 

cited a s 

 

full citation 

Baker Baker, James C. "Global Foreign Investment Insurance The Case of 

MIGA with Comparisons to OPIC and Private Insurance." 

Managerial Finance (1995). 

CE Crof, et al Croft, Clyde E., Clyde Croft, Christopher Kee, and Jeff Waincymer. 

A guide to the UNCITRAL Arbitration Rules. Cambridge University 

Press, 2013. 

Dolzer and Schreuer Dolzer, Rudolf, and Christoph Schreuer. Principles of international 

investment law. Oxford University Press, 2012. 

Dugan Dugan, Christopher, Don Wallace, Noah Rubins, and Borzu Sabahi. 

Investor-state arbitration. Oxford University Press, 2011. 

Hicks Hicks, Andrew, and Say H. Goo. Cases and materials on company 

law. Oxford University Press, 2008. 

Kwaw Kwaw, Edmund MA. The Law & Practice of Offshore Banking & 

Finance. Greenwood Publishing Group, 1996. 

Nanteuil de Nanteuil, Arnaud. "INTERACTIONS (2): INTERNATIONAL 

INVESTMENT LAW AND EUROPEAN UNION LAW." In 

International Investment Law. Edward Elgar Publishing, 2020. 

Newcombe and 

Paradell 

Newcombe, Andrew Paul, and Lluís Paradell. Law and practice of 

investment treaties: standards of treatment. Kluwer Law 

International BV, 2009. 

R Kläger Kläger, Roland. 'Fair and Equitable Treatment'in International 

Investment Law. Vol. 83. Cambridge University Press, 2011. 

Salacuse Jeswald W. Salacuse, The Law of Investment Treaties (2010) 

SW Schill Schill, Stephan. "Fair and Equitable Treatment, the Rule of Law 

and Comparative Public Law." In International investment law and 

comparative public law, pp. 151-183. Oxford University Press, 

2010. 



MEMORIAL FOR CLAIMANT 

 

xii 
 

UNCITRAL 

commentary 

Caron, David D., and Lee M. Caplan. The UNCITRAL arbitration 

rules: a commentary. OUP Oxford, 2013. 

Wood Wood, Philip R. International loans, bonds, guarantees, legal 

opinions. Vol. 3. Sweet & Maxwell, 2007. 

 

 

ARTICLES 

 

cited as 

 

full citation 

AW Gebremichael, et 

al 

Gebremichael, Amanuel W., Bruce Osborne, and Patrick Orr. 

"Flooding-related increases in CO2 and N2O emissions from a 

temperate coastal grassland ecosystem." Biogeosciences 14, no. 10 

(2017): 2611-2626. 

C Schreuer 

 

Schreuer, Christoph. "Protection against arbitrary or 

discriminatory measures." The future of investment arbitration 

(2009). 

Dolzer Dolzer, Rudolf. "Fair and Equitable Treatment: Today's Contours." 

Santa Clara J. Int'l L. 12 (2013): 7. 

FA Mann FA Mann, British Treaties for the Promotion and Protection of 

Investments, 52 Brit. Y.B. Int’l L. 24 (1981) 

Fillers Fillers, Alexandrs. “Corporate nationality in international 

investment law.” European Scientific Journal, Special, Volume 1, 

2014. 

Ginsburg Ginsburg, Robert. "Political risk insurance and bilateral investment 

treaties: making the connection." The Journal of World Investment 

& Trade 14, no. 6 (2013): 943-977. 

IC Popova, et al Popova, Ina C., and Jessica L. Polebaum. "Emerging Expectations 

for Arbitrators: Issue Conflict in Investor-State Arbitration and 

Beyond." Fordham Int'l LJ 41 (2017): 937. 

Lee Lee, Chieh. "Resolving Nationality Planning Issue through the 

Application of the Doctrine of Piercing the Corporate Veil in 

International Investment Arbitration." Contemp. Asia Arb. J. 9 



MEMORIAL FOR CLAIMANT 

 

xiii 
 

(2016): 87. 

N Goh Goh, Nelson. "The Assignment of Investment Treaty Claims: 

Mapping the Principles." Journal of International Dispute 

Settlement 10, no. 1 (2019): 23-41. 

Ocran Ocran, Tawia Modibo. "International Investment Guarantee 

Agreements and Related Administrative Schemes." U. Pa. J. Int'l. 

Bus. L. 10 (1988): 341. 

R Meij, et al Meij, Ruud, and B. Te Winkel. "The emissions and environmental 

impact of PM10 and trace elements from a modern coal-fired power 

plant equipped with ESP and wet FGD." Fuel processing 

technology 85, no. 6-7 (2004): 641-656. 

Schreuer Christoph Schreuer, Fair and Equitable Treatment in Arbitral 

Practice, 6 J. World Investment & Trade 357 (2005) 

Stone Robert Sloane, On the Use and Abuse of Necessity in the 

Law of State Responsibility, 106 Am. J. Int’l L. 447 (2012) 

Vasciannie Stephen Vasciannie, The Fair and Equitable Treatment Standard in 

International Investment Law and Practice, 70 Brit. Y.B. Int’l L. 99 

(1999) 

 

 

 

MISCELLANEOUS AUTHORITIES 

 

cited as 

 

full citation  

EC-Biotech Panel Report, European Communities – Biotech, 

WT/DS 291/R; DS 292/R, WT/DS 293/R 

https://www.worldcoal.org/coal/uses-

coal/coal-electricity 

https://www.worldcoal.org/coal/uses-coal/coal-

electricity 

https://www.worldcoal.org/environmental-

protection/coal-use-environment 

https://www.worldcoal.org/environmental-

protection/coal-use-environment 



MEMORIAL FOR CLAIMANT 

 

xiv 
 

ICJ A.O  Reparation for injuries suffered in the service of 

the United Nations, 

Advisory Opinion: I.C.J. Reports 1949, p. 177 

ILC commentary International Law Commission, Draft Articles on 

Responsibility of States for Internationally 

Wrongful Acts, with commentaries (2001). 

MG Gaja Gaja, Mr. Giorgio. "Responsibility of 

International Organizations." (2003). 

Report of the Secretary-General Accord Report of the Secretary-General on the 

Revised Draft Set of Arbitration Rules, 

UNCITRAL, 9th Session, Addendum 1 

(Commentary), UN Doc A/CN.9/112/Add.1 

(1975), reprinted in (1976) VII UNCITRAL Ybk 

166, 170 

UNCTAD UNCTAD, F. and Treatment, E., 1999. UNCTAD 

Series on issues in international investment 

agreements. New York and Geneva: UN. 

U.S. Code Regulations, Code Of Federal, I. I. Chapter, and 

A. Subchapter. "TITLE 12. BANKS AND 

BANKING." 



MEMORIAL FOR CLAIMANT 

 

1 
 

STATEMENT OF FACT 

1. The claimant (Claimant), Goliath National Bank (GNB), is a joint stock company located in the 

Republic of Mercuria with its registered office in Juno. Many institutions including American and 

European companies hold shares in it. The respondent (Respondent) is the Republic of Laoc, a 

parliamentary republic who is a party to ASNEC since 3 February 2012 and the ASNEC Energy 

Investment Treaty (ASNEC Treaty) since 21 June 2012. Its electricity production has been long 

dominated on coal power plants. 

2. Mountaintop Investment, a limited liability company incorporated under the laws of the 

Republic of Mercuria, is best known for its successful investment in energy sector. It first gained 

the approval of the governor of Ticadia on construction of a highly efficient coal power plant in 

Ticadia, Laoc on 19 august 2009. Second on 1 December 2010, its subsidiary, Ticadia 1, entered 

into a contract with MFNB, a national bank incorporated under the laws of Mercuria for the 

financial support of the project and received a loan with the amount of six hundred millions US 

dollars which was 60% of the total cost of the project. The advance was secured by a pledge of 

shares in Ticadia 1 and a pledge of its structure and related assets. Also, Mountaintop played the 

role of the guarantor in the FA. Considering the 40-year lifetime of the project, MFNB expected 

the full payment of the loan 20 years after the operation. Third, on 15 December 2010, after 

obtaining a permission from the republic of Laoc and buying a plot of land, Ticadia 1 officially 

started its erection. After four years, Ticadia 1 was licensed for commercial operation of the coal 

power plant by the governor of Ticadia on 25 September 2014 and formally entered the 

operation phase of the project. 

3. While Ticadia 1 was being operated, heavy floods struck the ASNEC region, mostly in Laoc and 

caused tremendous physical and financial losses. Correspondingly, the Laocan Environmental 

Union achieved the majority in the parliament for the first time in Laoc’s history, even more than 

the powerful Loacan workers movement. Eventually, due to the international pressures, 

Respondent ratified the SA on 11 January 2016. As a result, the ASNEC council adopted the 

coal directive on 17 February 2016 which required the massive phase out of all coal power 

plants by 31 December 2028 by all the parties in order to avert more catastrophic events as a 

result of the climate change in future.  Even though no sanctions were expressly imposed upon 

the parties who break the international obligations set out in the directive, Respondent passed 

the law 66/2016 on 6 July 2016 which required all coal power plants to be shut down by 2028. It 

further enacted the law 72/2016 on 5 December 2016 which paved the path for investment in 

renewable energy sector by providing feed in tariff for investors in this segment and establishing 
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a wholly governmental owned institution named “Laocan Renewables Company” to function 

exclusively in this field. 

4. Subsequently, the asset value of Ticadia 1 dropped and repaying MFNB appeared difficult to it. 

MFNB too, faced a shortage in its liquidity and could not collect any money from Ticadia 1. It 

then assigned the FA and all the claims arising out of it against Mountaintop and Respondent to 

GNB on 1 July 2017 for 150 million USD which was fully payed shortly after the conclusion of 

the contract. 

5. Claimant submitted the request to  arbitration against Respondent on 31 January 2019. It 

demanded compensation of 450 million USD due to the alleged unfair and unequitable 

treatment of the investment. It further chose Mr Perry Mason as its elected arbitrator. 

6. Apart from denying all the above-mentioned claims, Respondent challenged Mr Mason on 16 

June 2019 as a result of some legal and factual components (The Hewer case and the podcast) 

and alleged that they declared Mr Mason’s general comments on environmental protection which 

were fairly against the actions of Respondent. Subsequently, Respondent requested the tribunal 

to address the challenge as well as other issues on the case. 
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SUMMARY OF ARGUMENTS 

7. Mr. Mason’s Challenge: Mr. Mason shall not be disqualified by this tribunal. Respondent bore 

the burden of proving its awareness of justifiable doubts of Mr. Mason’s impartiality, in order to 

demonstrate acting within the time limit of Art. 13 of UAR and have failed to do so. 

Additionally, pursuant to IBA guidelines and Art. 11 of UAR, Mr. Mason was under no 

compulsion to impart the Hewer case or the interview. Respondent also failed to offer any 

reasonable factual evidence to prove Mr. Mason’s impartiality. 

8. Jurisdiction: Claimant’s claim is positively subject to the tribunal’s jurisdiction. First, in regards 

to the broad definition of investment under Art. I of ASNEC Treaty, rights conferred by the FA 

and its related pledge and mortgage constitute an investment. Second, the AA is fully under the 

protection of the ASNEC Treaty due to its absolute silence and the freely transferable nature of 

claims and investments under MITs. Third, Claimant is rightfully incorporated in the Republic of 

Mercuria and made no endeavour to treaty shopping. Fourth, with respect to the continuous 

nature of Respondent’s breach of ASNEC Treaty, Claimant was an investor protected by the 

treaty at the time of violation together with the time of the submission of claim. 

9. Merits: Initially, forced shutdown of power plant is undoubtedly attributed to Respondent. 

Under ARSIWA, which indicates general international law in the case at hand, the enactment of 

Law 66/2016 is attributed to Respondent and it cannot be in anyway viewed as a consequence of 

Directive 2016/87. Besides, should Dario be the governing law in the present case, Respondent 

would not be an agent of ASNEC, acting on behalf of it. 

10. Next, in light of the low threshold of the FET under Art. X of ASNEC Treaty, Respondent not 

only failed to act within the LE of Claimant owing to its inability of preserving stability and its 

failure to act in consistency with its representations, it also took discriminatory measures against 

Claimant. Likewise, Respondent’s action cannot be justified under Art. VII or XI of ASNEC 

Treaty. More importantly, Respondent enjoyed a wide range of choices besides the enactment of 

Law 66/2016 and there was no imminent peril to avoid. Hence, the cumulative measures in 

proving necessity under ILC have not been met. 
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ARGUMENTS ADVANCED 

PART ONE: JURISDICTION 

I. THE CHALLENGE OF MR. MASON SHALL BE DISMISSED AND HE 

SHALL NOT BE DISQUALIFIED. 

11. The arbitrator appointed by Claimant, Mr. Mason, has all the necessary requirements under the 

UAR, the rule applicable to the present arbitration.1 Respondent in the present case, invokes to 

certain facts which are not contested by Claimant, however, draws wrong conclusions form 

those facts. In response to Respondents alleged arguments, Claimant argues that the challenge of 

Mr. Mason is time-barred (A); Moreover, Mr. Mason has not breached his obligation to disclose 

circumstances likely to give rise to justifiable doubts as to his or her impartiality or independence 

(B); and Mr. Mason remains impartial under Art. 12 UAR (C). Claimant submits that none of the 

reasons provided by Respondent separately, or in any case cumulatively, suffice to disqualify Mr. 

Mason. 

A. The Challenge of Mr. Mason is time barred under UAR.  

12. Art. 13 of UAR, unequivocally limits the time for the challenge of an arbitrator to 15 days after 

appointment, or after becoming aware of the circumstances which give rise to justifiable doubts 

regarding an arbitrator’s impartiality or independency. Any challenge thereafter shall be 

dismissed by the tribunal as being time-barred. On this basis, Claimant submits that Respondent 

has the burden of proof to demonstrate his actual knowledge and have failed to do so (1); and, 

Respondent has failed to make its challenge within due time and waived its right to challenge (2). 

1. Respondent has the burden of proof to demonstrate his actual knowledge 

and have failed to do so. 

13. Determining when the circumstances underlying a challenge “became known” to the challenging 

party to trigger the 15-day time limit is based on circumstances of each case.2 Moreover, 

Claimant agrees with Respondent that “actual knowledge” is necessary for the purposes of Art. 

13 UAR.3 However, what Respondent tries to skip, is the condition under Art. 27(1) UAR which 

 
1 ASNEC Treaty, Art. X . 
2 UNCITRAL Commentary, P.334; Suez, Decision on Disqualification, pp.9–10. 
3 UNCITRAL Commentary, P.336; CE Crof, et al, p.144; IranUS Tribunal, Decision by the Appointing Authority, 
judge W E Haak, on the Challenge against Judges Assadollah Noori, Koorosh H Ameli, and Mohsen Aghahosseini, 
April 19, 2006, at 4–5, paras 26–28, n 56. 
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states that each party shall have the burden of proving the facts relied on to support its claim. 

Respondent has to evidently support its claim that it did not have previous knowledge regarding 

the situation of Mr. Mason. 

14. In the present case, the opposite has happened. Respondent has not made any statements 

actually proving the exact date when it became aware of the alleged impartiality of Mr. Mason. 

To the contrary, the facts of the case prove that Respondent was long aware of Mr. Masons 

general background. Firstly, Respondent invokes to an interview of Mr. Mason which was 

published one year before Respondent’s challenge.4 The conduct of Respondent is 

demonstrative of the fact that Respondent was aware of the existence of this Art. Secondly, 

Respondent itself admits that it received its evidence from “publicly available information”.5 

Since this information was public, the only logical conclusion one can draw is the awareness of 

Respondent from the beginning of Mr. Mason's appointment. It is not acceptable to agree with 

Respondent that it was unaware of the situation of an arbitrator in a such important dispute with 

such amount of money at stake. Thirdly, Respondent relies so much on the Hewer Plants JSC v. 

Wellfalcon case to allege it received its information recently and to convince Tribunal that 

Respondent acted within 15-day time limit.6 It seems surprising why Respondent remains silent 

regarding Mr. Masons “public record [which] shows appointments as arbitrator in over 30 

investment arbitrations” over the years.7 If Mr. Mason is really biased and an issue conflict really 

exists, Respondent should have been able to easily cite the previous cases for Tribunal as well. 

Nevertheless, Respondent exactly knew it would be to its detriment if it used those cases because 

then it could not argue his actual knowledge formed only recently. 

15. In conclusion, although Respondent has the burden of proving that its actual knowledge was 

gained on a date justifying the 15-day time limit for a challenge; it failed to comply with this 

obligation. Moreover, as a case-by-case basis shall be adopted by Tribunal, the facts of the case 

shall be taken into account which demonstrates Respondent did in fact know about the 

background of Mr. Mason long before bringing its challenge. 

2. Respondent failed to challenge Mr. Mason within due time and waived its 

right to challenge. 

16. The purpose of Art. 13 UAR is to prevent parties from abusing the challenge mechanism by 

bringing up areas of concern of which they had been aware for some time, just to delay 

 
4 Respondent’s Challenge, ¶6. 
5 Respondent’s Challenge, ¶2. 
6 Ibid. 
7 Problem, L.1295. 
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proceedings that appeared to be going against them.8 The drafters of the UAR wanted to ensure 

that challenges were made at the earliest possible stage of the arbitral proceedings due to the high 

costs of challenges made, once proceedings are well under way. Challenges result in the 

interruption of the course of proceedings, and a successful challenge creates serious delays 

because a substitute must be appointed and there may be a need to repeat hearings.9 The drafters 

made it clear that after 15 days the right to challenge was waived.10 

17. In the case at hand, as mentioned above Respondent failed to introduce any concluding evidence 

that he claimed knowledge on June 2nd 2019. Rather, the latest time Respondent could bring any 

challenge on Mr. Mason was 15 days after his nomination, dated January 31st 2019.11 Claimant 

also highlights that Curriculum Vitae of Mr. Mason was attached to its notice of arbitration,12 

making it easier for Respondent, to have access to Mr. Mason's background. Claimant is not 

trying to conceive that Respondent has a duty of due diligence, yet every fact was obvious 

enough for Respondent to bring its challenge on time. A failure to which leads to implicit waiver 

of the right. 

18. In conclusion, the right under Art. 13 is not an absolute right and for greater benefits, is limited. 

Respondent while had access to all necessary information which where public and also provided 

to it, decided not to act in time which resulted in waiver of such rights. Respondent also failed to 

adduce any evidence whatsoever, illustrating that it gained actual knowledge later. Hence, the 

Tribunal shall dismiss Respondents challenge of Mr. Mason on the basis of time limitation. 

B. Mr. Mason has not breached his obligation of disclosure, pursuant to UAR.  

19. Under Art. 11 of UAR, the duty to disclose only extends to issues which create justifiable doubts 

regarding the arbitrator’s impartiality. In stark contrast to what Respondent reflects, deciding 

another case and giving academic views in an interview do not create justifiable doubt regarding 

impartiality (1); and, if applied, IBA Guidelines on Conflicts of Interest in International 

Arbitration (Hereafter IBA guidelines) support Claimant’s position (2) 

1. Issue conflicts do not raise justifiable doubt regarding impartiality. 

20. The proper test to be taken into account to measure whether a doubt is justifiable or not, is the 

“likely” effect it has on the challenge of an arbitrator, by taking into account all circumstances of 

case in the view of a reasonable third person.13 Contrary to what Respondent argues, Issue 

 
8 UNCITRAL Commentary, p.334. 
9  Report of the Secretary-General, cited in The UNCITRAL Commentary, p.334. 
10 Report of the Secretary-General, Commentary on Draft Art. 10(1). 
11 Notice of Arbitration, ¶16. 
12 Ibid. 
13 CE Crof, et al, p.134.  
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conflicts do not satisfy this test. Issue conflicts are described as the arbitrator's pre-existing 

relationship to an issue in dispute in the case, and particularly the concern that the relationship 

may affect his or her ability to impartially decide the case.14  

21. In the present case, what Respondent fails to note is that the nature of investment disputes 

makes the arbitrators to work on the same issues. Moreover, expressing academic views are not 

viewed as resulting in issue conflicts and prejudgments of arbitrators in previous investment 

case.15 

22. In Burlington case, which has similar facts to the present case,16 Ecuador requested that Professor 

Orrego Vicufia be disqualified, citing inter alia an alleged breach of his continuing duty to disclose 

any circumstance that may cause his reliability for independent judgment to be questioned. The 

chairman refused the request reasoning that previous cases decided by the arbitrator were 

publicly disclosed and there was no need for further disclosure. The same has happened in the 

present case. According to Respondent itself, it could access previous decisions of Mr. Mason 

through publicly available resources. Hence, deciding previous cases and not disclosing them, 

does not create a justifiable doubt and non-disclosure of them does not lead to disqualification 

of the challenged arbitrator. 

23. Finally, even if Mr. Mason had the obligation to disclose any circumstances, failure to perform 

this obligation does not justify the challenge solely based on this reason. Claimant submits that 

neither the 1976 UAR Rules nor the revised Rules expressly provide for the consequences of 

non-disclosure.17 The failure to disclose relevant circumstances may give rise to a challenge on 

the basis of the circumstances that were not disclosed but UAR does not provide any sanction 

directly on non-disclosure itself. The silence of UAR, does not justify disqualifying an arbitrator 

which requires a high threshold of conclusive evidence. 

24. In conclusion, Mr. Mason complied with his obligation of disclosure and issue conflict does not 

raise justifiable doubts regarding an arbitrator’s impartiality. In any case, Claimant submits that 

non-disclosure itself even if it raises some doubts, should not be responded by disqualification of 

Mr. Mason especially when Respondent had access to publicly available information. 

2. If applied, IBA Guidelines support Claimants position. 

25. While the IBA Guidelines are not binding absent express agreement of the parties to this end, 

one would agree that there is no need to disclose matters contained in the green list.18 Art. 4.1.1 

 
14 IC Popova, et al. 
15 Urbaser. 
16 Resources. 
17 CE Crof, et al, p.136. 
18 Ibid. 
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IBA guidelines which list the green situations states that arbitrators need not necessarily disclose 

instances in which they have previously expressed a legal opinion such as in a law review article 

or public lecture concerning an issue that also arises in the arbitration (but this opinion is not 

focused on the case). 

26. Respondent in the current case cites Mr. Mason's previous interviews and public posts and 

alleges that information should have been disclosed.19 In stark contrast to this legally flawed 

argument, Claimant concludes that even if IBA guidelines were used to determine whether Mr. 

Mason had to disclose his previous opinions, the answer would be the same as under UAR, 

which is negative. Hence, Mr. Mason has not breached his obligation of disclosure under UAR 

and IBA guidelines respectively. 

C. Mr. Mason is impartial. 

27. Claimant sides with Respondent that under Art. 12 of the UAR an arbitrator may be challenged 

if circumstances exist that give rise to justifiable doubts as to the arbitrator's impartiality or 

independence. However, what Claimant tries to distinct is that alleged concerns related to 

impartiality of Mr. Mason do not meet the high threshold of the disqualification of an arbitrator. 

In cases where the tribunals disqualified an arbitrator due to issue conflicts, circumstances 

existed which are not seen in the present case. 

28. In Blue Bank case, Blue Bank challenged one arbitrator based on repeated appointments by 

Argentina and Venezuela and because of alleged "systematic findings in favor of States.".20 In the 

present case, Mr. Mason’s public record shows appointments as arbitrator in over 30 investment 

arbitrations, including 7 appointments by respondent states and 6 appointments as tribunal 

president. States would have hardly appointed him or agreed to his appointment as president if 

they had perceived him as biased against them systematically.21 Moreover in that scenario, both 

cases were ongoing disputes simultaneously which affected and was cited by chairman in 

disqualifying the arbitrator. However, in the present case, the Hewer Plants case is long finished. 

29. Moreover, Respondent only considers cases which favor its position and overlooks the other. In 

the Suez Case,22 Argentina proposed to disqualify Professor Kaufmann-Kohler because of her 

participation as a member of another ICSID tribunal in the Vivendi case. The tribunal found 

that a finding of an arbitrator’s or a judge’s lack of impartiality requires far stronger evidence 

than that such arbitrator participated in a unanimous decision with two other arbitrators in 

another case. To hold otherwise would have serious negative consequences for any adjudicatory 

 
19 Respondent’s Challenge, p. 45. 
20 Blue Bank. 
21 Problem, L.1295. 
22 Suez, Decision on Disqualification; Suez. Vivandiand; AWG.  
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system. The arbitrators emphasized that they were required to use an ‘objective standard based 

on a reasonable evaluation of the evidence of a third party’ rather than a ‘subjective standard 

based on the belief of the complaining party’.  

30. In another similar and recent case, Electrabel, claimant sought to challenge the appointment by 

respondent of Professor Brigitte Stern on the basis that she had also been appointed as an 

arbitrator by Hungary in another Energy Charter Treaty claim, AES Summit Generation v 

Republic of Hungary. Electrabel’s complaint was that both arbitrations arose out of similar factual 

circumstances relating to the generation of electricity in Hungary and out of similar long-term 

Power Purchase Agreements. Both arbitrations concerned the same governmental decree and 

Professor Stern would very likely be privy to evidence and arguments in the AES arbitration 

which would not have been seen by counsel to claimant or the other two arbitrators in the 

Electrabel arbitration. The two remaining arbitrators, Professor Kaufmann-Kohler and Mr. V.V. 

Veeder QC (chairman), rejected the challenge.23 

31. In the present case, Claimant highlights the speech of the Chairman of the ICSID Administrative 

Council who has noted, "[t]he international investment arbitration framework would cease to be 

viable if an arbitrator was disqualified simply for having faced similar factual or legal issues in 

other arbitrations."24 Simply because Mr. Mason had previous judgements on cases which have 

similar facts does not render him impartial, let alone commenting in academic interviews or 

social media. As illustrated in different case law, Respondent has to satisfy a far more conclusive 

threshold to disqualify Mr. Mason in the present case.  

32. That being said, Claimant concludes that Mr. Mason remains impartial under the UAR governing 

the arbitration proceedings. Respondent failed to adduce any evidence that certainly meets the 

high threshold of disqualifying an arbitrator and cases cited by Respondent, legally and factually 

differ from the case at hand. Hence, the request of Respondent should be dismissed by the 

Tribunal. 

II. THE TRIBUNAL HAS JURISDICTION OVER THE CLAIMS SUBMITTED 

BY CLAIMANT. 

33. Contrary to Respondent’s objections, Claimant will demonstrate that, GNB had made an 

investment in the Republic of Laoc (A); it is an investor pursuant to Art. I of ASNEC Treaty (B); 

and, it was an investor at the time Respondent violated its obligation under ASNEC Treaty as 

well as at the time of submission of this claim (C). Therefore, the present case will come under 

the jurisdiction of this tribunal. 

 
23 Electrabel. 
24 Universal, ¶83. 
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A. The Tribunal has jurisdiction Rationae Materiae in the present dispute. 

34. The present dispute was referred to arbitration under the UAR.25 The said rules require only one 

level of jurisdictional determination of an investment which is the interpretation of the 

investment term regarding applicable investment treaty.26 

35. ASNEC Treaty defines investment in broad, illustrative and non-exhaustive terms. Even under 

the objective definition of ‘investment’, the Tribunal should find that Claimant’s overall 

investment falls within the ambit of ASNEC Treaty, because the definition of ‘investment’ 

should be given “greatest weight”.27 According to the definition of investment under art. 1 of 

ASNEC Treaty, a broad asset-based definition is provided:28 “Every kind of asset owned or 

controlled by Investors” is allowed to seek protection under ASNEC Treaty.29 It is possibly the 

broadest definition among similar definitions, as embracing everything of economic value, 

virtually without limitation.30 

36. In the following paragraphs, Claimant will demonstrate that the rights conferred by the FA 

qualify as an investment (1); furthermore, the pledge and mortgage under the FA constitute as a 

protected investment (2).  

1. Rights conferred by the FA are an investment. 

37. Based on the Art. 1(F) of ASNEC Treaty, any right which has been granted by contract “to 

undertake any Economic Activity in the Energy Sector” 31 would be qualified as an investment. 

In the following, the term “Economic Activity in energy sector” has been explained under the 

Art.1 (3).32 This Art. explicitly classifies financing as an Economic Activity in energy sector. 

38. In this regard, Claimant submits that FA between Ticadia 1 and Claimant is the contract which 

was subject matter of this Art. Pursuant to FA, Claimant has undertaken to finance the 

construction project of Ticadia-1 coal plant in Laoc.33 

39. Financing has covered nearly 60% of the construction project,34 which directly affects the 

economic circumstances of the republic of Laoc. The undeniable prove to this truth has been 

reflected in the expression of the governor of Ticadia.35 The core concern of the Governor of 

Ticadia at the meeting which has been held in August 2009, was the economic effects of the 

 
25 Notice of Arbitration,  ¶40. 
26 Dugan et al, pp. 280-281.   
27 SGS, ¶¶93-94; Garanti Koza, ¶241. 
28 Bayindir, ¶113. 
29 ASNEC Treaty, Art. I (1). 
30 Bayindir, ¶112. 
31 ASNEC Treaty, Art. I. 
32 ASNEC Treary, Art.I. 
33 Exhibit C-4, ¶230.  
34 Unconsented Facts, ¶13.  
35 Exhibit C-2, Exhibit C-5. 
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construction project. Also, he emphasized that the construction of Ticadia-1 contains 

fundamental importance to the economic development of the region.36 

40. Besides, the endmost purpose of ASNEC Treaty in relation to the economic development of the 

member states is provided by this project. 37  Thus, the impact of the construction of Ticadia-1 

on the Laoc’s economy cannot be ignored. The contribution of coal power plants to economic 

of Laoc is described in detail in Issue IV.  

41. In addition, ASNEC Treaty has mentioned contract as a source of right to undertake economic 

activity in the energy sector, without mentioning the specific conditions for the contract. Also, 

past tribunals have recognized contracts between two private parties as an investment.38 

42. Hence the issue is not whether the government is a direct party to the agreement. What matters 

is that the contract is valid and provides the right for Claimant to undertake financial activity as 

an economic activity in energy sector of Laoc. 

43. On the other hand, regarding to the role of coal industries in economics of Laoc, Respondent is 

the direct and ultimate stakeholder to this contract. Moreover, the investor was in the meeting 

between Mountaintop and government of Laoc and the minutes of meeting is signed by all three 

of them.39 It means Respondent was aware of the financing arrangement. Therefore, this minutes 

of meeting actually involve the consent of the government to financing activity by the MFNB. 

Also, the governor of the Ticadia mentioned MFNB as a business partner of Ticadia.40 Ticadian 

Municipality officials have announced that the financing of the construction of Ticadia-1 has 

been secured and all relevant permits have been obtained,41 which is further assurance that the 

Governor agreed with the Financing. 

44. In conclusion, Claimant has established that the FA with contribution of Claimant covering over 

half of the whole construction project unquestionably can be considered as an economic activity 

in the energy sector. Therefore, it is an inevitable conclusion that all the related rights to this 

agreement constitute an investment which is protected under ASNEC Treaty. 

2. The pledge and mortgage under the FA separately qualify as a protected 

investment . 

45. Art. 1 (1-a) of ASNEC Treaty categorizes pledge and mortgage as an investment.42 In the case at 

hand, FA was secured by a pledge of the power plant, by a mortgage on the land on which 

 
36 Exhibit C-2, ¶180. 
37 ASNEC Treaty, PREAMBLE. 
38 Sampo Bank. 
39 Exhibit C-2, ¶185.  
40 Exhibit C-5, ¶285. 
41 Exhibit C-5, ¶280. 
42 ASNEC Treaty, Art. I 1. 
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Ticadia-1 was to be built and by a pledge of the shares in Ticadia-1 LLC.43  The pledges and 

mortgage thus constitute property rights, and meet the requirements of Art. 1(1-A) ASNEC 

Treaty.  

46. Respondent may argue that the pledge and mortgage can be considered as a mere supplementary 

contract. However, it should be noted that mortgage and pledge are inherently based on a debt 

and they are normally securing some sort of agreements. Hence, there is no other way to involve 

pledge and mortgage without having any original source, such as FA.  Nevertheless, it doesn’t 

necessarily mean that they cannot be introduced as an independent existence from the original 

source. In fact, if they cannot be separately considered as an investment, categorizing them in to 

ASNEC Treaty as a form of investment would be meaningless. 

47. This line of reasoning has been reflected in some arbitral tribunals’ award. In Caribbean bank case 

the mortgage was dependent to an agreement, but still the tribunal treated them as a separated 

investment.44 In lion case, even though mortgage was not specified as an investment in the treaty 

and tribunal did not accept the loan as an investment,45 it nevertheless recognized mortgage as an 

investment.46  

48. It is noteworthy that financing and pledge has different aims, with separate legal regimes. 

Moreover, the value of the mortgage differs from the value of the loan. It is unaffected by the 

debtor’s solvency and will remain equal to the value of the asset.47 If the pledges and mortgages 

were not provided, the financing that makes up 60 percent of the funding of Ticadia_1 project 

was not accessible, hence the project would fail. 

49. Therefore, mortgage and pledge constitute valid investments and the tribunal has jurisdiction 

rationae materiae over the claims filed by Claimant. 

B. The Tribunal Has Jurisdiction Ratione Personae 

50. GNB is a national bank, having the nationality of the Republic of Mercuria. It retained the right 

to address this issue to the tribunal by way of the AA. Unlike Respondent’s assertion, Claimant 

contends that ASNEC treaty’s silence does not give rise to the nullity of the AA (1); the process 

of transferring claims is entirely legal (2); and moreover, Claimant points out that it is a qualified 

investor under the provisions of ASNEC Treaty (3). 

 
43 Exhibit C-4 ¶245. 
44 Caribbean Bank. 
45 Lion, ¶188. 
46 Lion, ¶262.  
47 As mentioned above the value of the loan is equal to 60% of the value of Ticadia-1 project while, the share of 
mountaintop in Ticadia-1 as the main shareholder of Ticadia-1 is on of pledges.  
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1.  ASNEC Treaty did not deny the assignment of claims 

51. First, in the view of the former tribunals, it is an established principle of international law that 

unless a conduct is specifically prohibited, it is permitted.48 No principle of international law 

prohibits the transfer of the right to refer to arbitration under the treaty. In another words, there 

is no clear prohibition regarding the assignment of treaty claims under international law.49  

52. There are arbitral decisions which state that those rights arising from the treaties are in principle 

transferable.50 Some other tribunals acknowledged that since the relevant treaty rights vest 

completely in Claimant, in principle, the claim is assignable. In their approach there were good 

commercial reasons why the assignment of claims is compatible with the investor-state dispute 

settlement system.51  

53. Secondly, ASNEC Treaty is completely silent about the invalidity of assignment of claims. 

Respondent acclaimed that unless there is no comprehensive statement on this subject, it must 

not be permitted. Still, Art.31 of the VCLT requires the tribunal to consider the purposes of 

ASNEC Treaty while interpreting its silence. ASNEC Treaty is intended for encouragement of 

investment and protection of investors in the ASNEC region.52 The original investor was on the 

verge of bankruptcy due to the non-compliance of the host state with its obligation.53 

Nevertheless, it protected its investment and liquidity by entering into the AA which is 

thoroughly compatible with treaty goals. Hence, the prohibition of assignment of claim is 

inconsistent with the treaty objects. 

54. Thirdly, the treaty explicitly stated that the parties to the treaty have given their unconditional 

consent to arbitral proceedings under this treaty.54 The word “unconditional” was purposefully 

set out in this clause to dispel any doubt on the scope of consent and further disputes on this 

matter. 

55. Given that the treaty has no provision regarding the prohibitions of assignment of claims, the 

AA between GNB and MFNB is under the protection of ASNEC Treaty and GNB as the 

successor of MFNB is protected by ASNEC Treaty. 

2. There is no illegality to the assignment of claims 

56. Respondent alleged that the claims arising out of the FA are intuit personae and it cannot have 

been assigned properly if it did not expressly consent to it. To the contrary, Claimant argues that 

 
48 Lotus, ¶99.  
49 N Goh, p.35. 
50 ElPaso, pp.168-187. 
51 Daimler, ¶144. 
52 ASNEC Treaty, Preamble. 
53 Uncontested Facts, ¶29. 
54 ASNEC Treaty, Art.X(3). 

https://investmentpolicy.unctad.org/investment-dispute-settlement/cases/129/el-paso-v-argentina
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first, the Republic of Mercuria by way of ratifying ASNEC Treaty, approved of any arbitration 

brought by investors under the provisions of this treaty against itself and is bound by this treaty 

no matter who the investors are, whether they are original investors or some assignees of an 

investment agreement. Secondly, Claimant does not have a distinct nature that of the original 

investor. They both are joint stock companies located in the territory of the Republic of Laoc 

and are both regulated under the same laws. In essence, Respondent could not have been 

cognizant of how the original investor was being controlled by its shareholders. Yet it recognizes 

it as a qualified investor.55 The same holds true in regards to Claimant. 

57. Additionally, the process of transferring credit among banks of a certain country, in order to 

avoid financial collapse and maintain a sufficient liquidity, is a world widely known fact in 

banking regulations.56 There is neither any illegality to this process nor the assignment need the 

consent of any person rather than the banks party to the AA.57  

58. Similarly, political risk insurance agencies such as OPIC (DFC) and MIGA, would take over the 

claims after meeting the payment without any further approval of the host state.58 The process of 

assignment of investment arbitration claims and the subrogation clauses in these insurance 

policies are very comparable indeed. Not merely, both institutions secure investors by purchasing 

credit from them and play a great role in encouragement of investment,59 but also in both, the 

assignee or the insurer would acquire the claim.60 Most importantly, PRIs main function is 

insuring investors against country risks, specifically political changes which alter the expected 

outcome of the investment,61 identical to the risk suffered by Claimant as the result of the 

sudden change of political environment in the Republic of Laoc. 

3. Claimant is a qualified investor under ASNEC Treaty’s provisions  

59. Pursuant to Art. X of ASNEC Treaty, Claimant submitted this claim to the tribunal. It declares 

that it is an investor holding the nationality of the Republic of Mercuria. Art. I of ASNEC Treaty 

defines the investor as “a company or other organization organized in accordance with the law 

applicable in that Contracting Party”. Consequently, claimant asserts that this Art. has set the 

state of incorporation as the requirement of nationality for the investors. In this respect, 

Claimant submits that it has completely fulfilled this prerequisite (a); and, contrary to 

respondent’s claim, claimant had made no attempt to treaty shopping (b). 

 
55 Exhibit C2 and C5. 
56 Wood, p.166; Kwaw, p.111. 
57 Kwaw, Ibid. 
58 Ocran, p.344. 
59 Baker, p.26.  
60 Ocran, p.354. 
61 Ginsburg, p.947. 
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a) Claimant is rightfully incorporated in the republic of Mercuria 

60. The word “organized” which is used in Art. I of ASNEC Treaty have constantly been stated in 

several bilateral or multilateral investment treaties equivalent to the words “constituted”, 

“established” and “incorporated”.62 These words have been acknowledged as the state of 

incorporation test in various cases63 and doctrines.64 This word was deliberately used in the 

treaty. Due to its multilateral dimension, it had to contain a broad definition of investor for the 

parties to have incentives to sign this treaty.65 Therefore, it is our firm conviction that the treaty 

requires “incorporation test” to recognize the qualified investor.  

61. Having a registered office in a certain location is the vital prerequisite of establishing 

incorporation in many countries.66 It indicates that it can receive formal notices and official 

correspondents from government and other companies. In fact, it is a sign of the existence of 

incorporation. Claimant is a national bank and a joint stock company67 with a registered office 

and a postal address in the territory of the republic of Mercuria and it has been lawfully 

incorporated under the laws of this country.68 If it had not been incorporated, it could not have a 

CEO, send the letter of request for arbitration to KCAB or notify its claims to Respondent.  

62. In addition, every national bank no matter who the shareholders are, tends to do economic 

activities in the local market of its place of establishment. Banks cannot be constituted in a 

country without having the board of directors seated in that country or without paying taxes.69 

Evidently, Claimant had the nationality of Mercuria long before the dispute arose. 

b) Claimant had made no attempt to treaty shopping 

63. Respondent carries the burden of proof on Claimant’s intent upon treaty shopping. However, 

there is no actual fact leading to this conclusion. Respondent cannot rely on GNB’s 

shareholder’s nationality since Claimant has a distinct personality from its shareholders and there 

is no room for piercing the corporate veil.70 Respondent must have at least represented evidence 

on the percentage of control by some shareholders, and how they affect the board of directors 

and Claimant’s properties.71 Also, the state of control has no standing in ASNEC Treaty and the 

sole criterion in this regard is the state of incorporation. Since there is an explicit clause 

concerning the determination of investor’s nationality and the fact that there is no denial of 

 
62 ECT, Art.1(7)(a)(ii); CAFTA, Art.10.28. 
63 Yukos, ¶413; Plama, ¶123. 
64 Nanteuil, ¶5.089; Fillers, p.51.  
65 Aguas, ¶332.  
66 Hicks, p.81.  
67 Uncontested Facts, ¶30. 
68 Exhibit C-12, ¶500. 
69 U.S. Code, §4.  
70 Lee, p.90. 
71 Lee, p.115. 
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benefits clause available, the tribunal cannot go beyond the treaty provisions to detect Claimant’s 

nationality.72 Hence, Respondent failed to provide sufficient proof on this matter. 

64. The case at hand is not comparable to any case which involved treaty shopping. First and 

foremost, MFNB and GNB are nationals of the same country (contrary to other cases which 

various nationalities were the matter)73 and do entail from equal rights. GNB did not gain rights 

more than it already had after the conclusion of the AA. In most forum shopping cases where 

jurisdiction ratione personae were contested, the original investor was still the actual beneficiary of 

the arbitration process, though it may not have been the direct claimant/investor. GNB is not a 

subsidiary to MFNB. They are both independent banks with no correspondence between their 

administrations.74 Thus, this arbitration could not be of any assistance to MFNB. More 

importantly, GNB purchased the investment for one hundred and fifty million dollars75 which 

would be the exact amount necessary for making an investment in Ticadia 1 after hopefully 

obtaining the demanded reimbursement.76 Plainly, Claimant commenced this arbitration with 

utmost good faith, with the view of reconstructing Ticadia 1 in future. It had not in any way 

abused the AA to gain access to ASNEC Treaty’s dispute resolution system. 

C. The tribunal has jurisdiction ratione temporis 

65. Claimant brought the dispute to this tribunal under Art. X of ASNEC Treaty. The investor party 

to the dispute must not only hold the nationality of a contracting party, which Claimant does, but 

also it must possess the nationality on the date of the violation of the treaty as well as the date of 

the submission of claim.77 Claimant asserts that unlike Respondent’s statements, it truly had the 

nationality of the republic of Mercuria at both times. Therefore, the tribunal has jurisdiction 

ratione temporis. 

66. As to the determination of the time of violation of the treaty obligations, the tribunal must 

adjudge not only the alleged breach but also the nature of the obligation itself. The thorough 

scrutiny of the nature of violations is a matter of merits and will be explained later. Though, a 

brief examination of the causes of violation is essential to observe the time of breach. The 

Republic of Laoc was constrained by ASNEC Treaty to act in a standard manner in regards to 

investors of other contracting parties.78 The sudden change of conditions in the Republic of 

Laoc which amounted to the violation of this Art. , was the result of the enactment of law 

 
72 Tokios, ¶¶24,28,35,36; Saluka, ¶241. 
73 Loewen, ¶¶220, 240; Tokios, ¶21. 
74 Uncontested Facts, ¶30. 
75 Ibid. 
76 Ibid; Exhibit C-4, ¶2.1. 
77 Societe, p.48. 
78 ASNEC Treaty, Art. II. 
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66/2016 and law 72/2016 in 6 July and 5 December of 2016. The context of this law was 

evidently against Respondent’s obligation.79 As a result of the enactment of them, Respondent 

continuously failed to fulfil its duties towards investors of other contracting parties. In other 

words, the effects of these two laws were violating the treaty obligations by themselves through 

time, specifically after the conclusion of the AA on 1 July 2017.80 Thus, Claimant was a national 

of the Republic of Mercuria at the time Respondent failed to meet its commitments. 

  

 
79 Exhibit C-8, Art.1; Exhibit C-9, Art.3.1. 
80 ILC Commentary, Art.14, Comment 3; Lovelace, p.172, ¶¶10-11. 
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PART TWO: MERITS 

III. FORCED SHOTDOWN OF the POWERPLANT IS ATTRIBUTED TO THE 

REPUBLIC OF LAOC 

67. Claimant acknowledges that the FCA provides rules for the attribution of conduct i.e. Art. 6 and 

7 of DARIO.81 However, it is Claimant’s submission that to assess the attribution of conduct, 

the investment treaty must be referred to, instead of FCA. DARIO is not the governing law to 

this dispute since, the rights and obligations of the parties are subject to the investment treaty 

and not the FCA. Therefore, the effect of the attribution rules provided in FCA would be in 

between the member states of ASNEC and not to third parties which in this case is Claimant.  

68. Further, Respondent’s allegation in regard to filing the arbitration claim against the ASNEC 

organization82 is without any merits. Since, the host country in the current investment is the 

republic of Laoc. Therefore, it is the republic of Laoc which bears obligations towards Claimant 

and in case of treaty violation, the host State will be responsible under international law.83 It is 

Respondent which should settle its disputes with ASNEC with recourse to the “disputes 

between contracting parties” clause84 in the investment treaty. 

69. As the investment treaty itself does not provide for any rules for the attribution of conduct 

recourse should not be given to the FCA rather, “rules of attribution can only be found in 

general international law”.85 

70. Consequently, it is Claimant’s submission that the challenged measures are attributed to 

Respondent based on ARSIWA (A); and assuming but not acceding that DARIO governs the 

parties’ dispute, special rules based on Art. 64 would apply (B). 

A. The challenged measures are attributed to Respondent based on ARSIWA 

71. Under the International law it is generally accepted that ARSIWA should be applied in sense of 

attribution of conduct,86 as it is invoked upon in many instances by the ICJ and other judicial and 

arbitral tribunals’ decisions.87 It is Claimant’s submission that, enactment of LAW 66/2016 of 6 

July 2016 by Respondent’s parliament is attributed to Respondent under Art. 4 of ARSIWA (1); 

and contrary to what Respondent alleges, the enactment of laws are not a consequence of 

Directive 2016/87 of the council of ASNEC (2).   

 
81 Exhibit R-3, ¶800. 
82 Respondent's Response ¶13. 
83 Noble. 
84 ASNEC Treaty, Art. XI. 
85 Noble. 
86 Dolzer and Schreuer, p.221; Eureko. 
87 Bosnia; Armed Nicaragua.  



MEMORIAL FOR CLAIMANT 

 

19 
 

1. The parliament’s act is attributed to Respondent under Art. 4 of ARSIWA 

72. Art. 1 of the ARSIWA establishes the international responsibility of a State for its internationally 

wrongful act. According to the ILC drafts Articles: 

 “There is an internationally wrongful act of a State when conduct consisting of an action or omission: 

(A) is attributable to the State under international law; (B) constitutes a breach of an international 

obligation of the State”.88 

73. While the latter will be discussed at length in part IV of this memorandum, the former decides 

for the attribution of conduct. Art. 4 more specifically states that “The conduct of any State 

organ shall be considered an act of that State under international law, whether the organ 

exercises legislative (emphasis added), and executive, judicial or any other functions.”89 

74. In the present case it is clear that the parliament is a legislative organ that has enacted law 

66/2016 and 72/2016 which has severely damaged claimant’s investment.90 The parliament is a 

state entity because it exercises functions essentially governmental. Therefore, its connection 

with the republic of Laoc is undeniable. Since the State is responsible for acts or omissions of its 

bodies under international law, Claimant states that the acts of the parliament attributes to 

Respondent.  

75. Respondent however, may argue that it was under the obligation to comply with ASNEC’s 

directive of 2016/87 as the directive was binding upon members and respondent was bound by 

Art. 115 of ASNEC’s founding charter. 91 Even if we assume so, Respondent will not be exempt 

to compensate the consequences of its action under the ARSIWA.92 

2. Enactment of the law is not a consequence of Directive 2016/87 of the 

council of ASNEC  

76. Respondent has mainly relied on the adopted directive of the council of ASNEC to justify its 

acts, while leaving out several important facts that have led to its adoption. Many of which was 

due to the acts of Respondent as a direct or indirect consequence. 

77. ASNEC’s directive was a mere response to the SA on climate change,93  which Claimant joined 

on 11 January, 2016.94 After a change in the political party of the republic of Laoc, the country 

took a more favourable view towards renewable energy sector and restrictive views to non-

renewable sector in particular coal powerplants. As a consequence of the mentioned reasons, 

Laoc gave in to joining the SA alongside other members and ASNEC itself and bound itself to 

 
88 ARSIWA Art. 1. 
89 ARSIWA Art. 4. 
90 Exhibit C8, Exhibit C9. 
91 Exhibit R-3, Art. 115. 
92 ARSIWA, Art. 27(b). 
93 Exhibit R4. 
94 Uncontested Facts, ¶20. 
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cut down the amount of carbon dioxide released into the atmosphere. While the direct 

consequence of this ratification would not have been the shutdown of the power plant, the lease 

would be many restrictive measures forced upon non-renewable energy sector to keep the 

temperature rise, 1.5 degrees above pre-industrial levels.95 

78. The directive of the council of ASNEC was a direct consequence of SA because all actions taken 

by ASNEC were to fulfil the goals set forth in the SA.96 All the countries that have ratified the 

agreement, alongside ASNEC are responsible together in fulfilling the goals of this convention.97 

Considering the fact that the Directive is a direct consequence of joining SA, thus it cannot be 

concluded that the republic of Laoc is completely excluded from taking the decision that has 

caused Claimant so much hardship. On the contrary, had Respondent not joined the SA, the 

responsibility would have solely been on ASNEC.  

B. Assuming but not acceding that DARIO governs the parties dispute, special 

rules would apply, based on Art. 64.  

79. Respondent might argue that based on Art. 6 DARIO, the republic of Laoc is considered an 

agent or organ of ASNEC, acting on behalf of the organization by simply complying with its 

binding directive. This argument however is without any merits. The definition and meaning of 

an “Agent” or an “Organ” of the organization does not include member states of the 

organization. In case of an “Agent”, the term only applies to natural persons.98 In  regards to the 

term “Organ”, the point of view which supports that states could also be considered Organs of 

an international organization was rejected with not including the EU’s proposal for the addition 

of the term “state organ” that would act as a quasi-organ of the international organization in case 

of binding directives or laws.99 

80. Another similar organization and its member states also deal with problems similar to the 

present dispute and that is the EU. While EU’s proposals for the inclusion of a special rule for 

the EU and its member states was not incorporated into the DARIO, Art. 64 of this draft can be 

applied in circumstances similar to the EU and the present dispute. Art. 64 states that the draft 

article does not apply in circumstance that responsibility of the international organization and the 

states in connection with it, are governed by special rules. These special rules can be found in 

EU case law. Both ASNEC and EU have binding directives upon their member states and the 

same problems occur in sense of attribution of conduct in cases brought up against member 

states applying EU directives and laws. It is claimant’s submission that the case law dealing with 

 
95 SA, Art. 2(1)(a). 
96 Exhibit C-7, ¶325(2). 
97 SA, Art. 20, ¶2.  
98 ICJ A.O. p. 177. 
99 EC-Biotech, p.80, ¶30. 
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attribution of conduct in EU a fortiori applies to the present case.  In this regard, the case law in 

the EU community introduces three non-cumulative criteria to evaluate whether action can be 

attributed to the union or its member states under international law which are a) the factual actor 

of the alleged breach, b) the person who has the legal power to bring an end to the alleged 

breach and c) the person who bears the international obligation invoked concerning the alleged 

breach (c).100 

81. The factual actor of the breach is Respondent. The act having impact on Claimant’s business and 

investment is the law enacted by Laoc’s parliament and ASNEC’s directive does not have any 

influence on Claimant until it is taken into force by Respondent. 

82. The one bearing the obligation of the asserted breach is also respondent. As explained earlier in 

issue II, the host country of the investment is Laoc and not ASNEC and it is the host country 

which bears obligations towards the investor101.  

83. As for the third issue, ASNEC would have the legal power to bring an end to the alleged breach. 

84. To determine whether the two criteria a and b would be enough to attribute the conduct to 

Respondent we rely on the Bosphorus case102 brought up before the European court of human 

rights where in a similar situation, requirement (c) spoke for the member state, and requirement 

b went for the union.103 The court stressed that requirement (a) is a decisive element and 

attributed the conduct to the member state. In another similar case the significance of (b) was 

decreased because either the member state had contributed to the breach by concluding the EC 

treaty or by other means.104 

85. The same line of reasoning applies in the present dispute, since the republic of Laoc itself 

concluded the founding charter of ASNEC which is the equivalent of EC treaty, both 

establishing the international organization which issues binding directives and rules. In the 

present case Laoc also contributed to the breach by ratifying the SA which is the cornerstone of 

ASNEC’s directive 2016/87 of the council105. 

86. As per the conduct of the republic of Laoc meets the requirements of the criteria, moreover the 

line of reasoning of the above-mentioned case law would apply in the present dispute, therefore 

it lefts no doubts that the challenged measure is attributed to the republic of Laoc.  

 

 
100 Hoffmeister, p.745. 
101 Noble. 
102 Bosphorus. 
103 Seoul agreement Art. 20, ¶2. 
104 Matthews. 
105 Exhibit C-7. 
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IV. RESPONDENT HAS FAILED TO ACCORD CLAIMANT FET 

TREATMENT. 

87. Art. II of ASNEC Treaty provides:     

         “Each Contracting Party shall accord at all times to Investments of Investors of other Contracting 

Parties fair and equitable treatment… In no case shall such Investments be accorded treatment less 

favorable than that required by international law, including treaty obligations.”106 

 

88. In this formulation, the FET obligation is not strictly linked to the stipulations of international 

law. Rather, international law here appears to set the floor of protection that can be claimed by 

an investor.107 Such a formulation is thus effectively closer to the unqualified FET standard and 

gives tribunal greater freedom of interpretation.108 

89. Moreover, if the parties had intended to link FET to another standard, such as the international 

minimum standard of treatment (MST), they should have expressed it in treaty,109 such as some 

other investment treaties.110 However, The FET of ASNEC Treaty as mentioned above does not 

have any link to MST. In such cases, FET must be understood and applied independently and 

autonomously.111 Thus the FET of the treaty in question is an autonomous standard.   

90. Based on above-mentioned argument, the tribunal shall interpret FET “in accordance with the 

ordinary meaning to be given to the terms of the treaty in their context and in the light of its 

object and purpose.”112 In this way, the Tribunal will find the threshold of the FET is low and 

breach of this standard does not need bad faith,113 or outrageousness or egregiousness.114 

91. Pursuant to previous tribunals, there are several elements to recognize FET standards.115 

Amongst these elements, Claimant submits that Respondent has frustrated Claimant’s LE (A); 

and at the same time, it has taken discriminatory measures (B). 

A. Respondent’s measures have frustrated Claimant’s LE 

92. The protection of investor’s LE is one of the basic vital elements of FET standard, to the extent 

that frustration of investor’s LE would lead to infringe FET standard.116 In this regard, Claimant 

 
106 ASNEC Treaty, Art II (1). 
107 Azurix, ¶361; Duke Energy, ¶337; Lemire, ¶253.    
108 UNCTAD, p. 23. 
109 Newcombe and Paradell, p.226; Vasciannie, p. 105; UNCTAD, p.13.  
110 For example, see US and URUGUAY BIT, Art. 5; Canada and Hong Kong BIT, Art. 6.   
111  FA Mann, p.244. 
112 VCLT, Art. 31.  
113 CMS, ¶280; El Paso, ¶357. 
114 Tecmed, ¶153. 
115 Stone, pp.83-84; Salacuse, pp.230-231; Schreuer, pp. 374-385; Vasciannie, p.103, 133; Newcombe and Paradell, 
p.264; see also, MTD, ¶110-12; Saluka, ¶¶286-295; PSEG, ¶239; Siemens, ¶¶291-300. 
116 Dolzer,, p.17; Tecmed, ¶159.   
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submits that Respondent has frustrated its LE regarding the stability of its legal framework (1); 

and, those specific representations from authorities of Respondent’s government which was the 

cornerstone of Claimant’s expectation was made contradictory (2).   

1. Respondent has frustrated Claimant’s LE regarding stability of its legal 

framework 

93. Respondent admitted to its obligation to maintain a stable legal and economic framework.117 

Moreover, the preamble of treaty is a main source to interpret its content.118 With respect to the 

preamble of ASNEC Treaty, creation of a stable condition for investors of other Contracting 

Parties is an element that must be noted to interpret the FET standard.119    

94. Furthermore, it has been over repeated in many cases that the stability of the host state’s legal 

framework is the key element of FET standard.120 

95. In these cases, tribunals have gone so far as to suggest that any adverse change in the business or 

legal framework of the host country may give rise to a breach of the FET standard to the extent 

that the investors’ LE of predictability and stability are thereby undermined.121 

96. In the case at hand, based on IEO article, dated 14 May 2008, Respondent’s economy has relied 

on coal mining and generation capacities such that the total share of the coal sector covers 20% 

of Loac’s total GDP and coal industry employs up to 15% of Laocan domestic workforce.122 

Domestic electricity production in Laoc is dominated by coal-fired power plants, which are 

supplied by locally extracted coal from the more inland lying areas.123 Moreover, in the actions 

and decisions of government of Laoc any intention to change these circumstances was not 

visible.124 Even, the speaker of the Laocan Parliament, Frank Underwood had stated that he 

“sees no reason to fix something that is clearly not broken and regularly contributes to our 

economy”. His intention was to explain why Laoc has not changed its policy on the coal sector 

over the past 25 years.125  

97. As far as there is access to the laws and regulations of the republic of Laoc, at the investment 

time there was no restrictions on the operation of coal-fired power plants in the legal framework 

of that country. 

 
117 Exhibit C-12, ¶670.  
118 VCLT, Art. 31 (2). 
119 ASNEC Treaty, preamble. 
120 Newcombe and Paradell, p.286; See for example: Occidental, ¶183; Metalclad, ¶99; Tecmed, ¶154; CMS, ¶277; 
LG&E, ¶131; Suez. InterAguas, ¶203; CMS, Cf. the preamble of the treaty.  
121 UNCTAD, p.67.   
122 Exhibit C-1, ¶150. 
123 Uncontested Fact, ¶4.  
124 Exhibit C-1, ¶155; Uncontested Fact, ¶6.  
125 Exhibit C-1, ¶160,165. 
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98. In August 2009, Claimant began negotiations with Laocan authorities and finally on August 19 th 

came to an agreement with Ticadia-1.126 Needless to say that Claimant had investigated the 

whole legal framework and economic conditions of the republic of Laoc, thereafter it had relied 

on the Legal regime and economy of Laoc as we mentioned latter. In another word, Claimant 

has intended to invest in Laocan coal sector.  Based on the fact that this industry is important for 

Laocan economy and has government support and for this reason, the legal framework will not 

change in future to the detriment of its interest.  

99. Nevertheless, Respondent suddenly enacted law 66/2016 of 6 July 2016 “On the Phase-out of 

Coal Energy on the Territory of the Republic of Laoc”. Art. 1 of the law provides all coal-fired 

power plants on the territory of Laoc shall be phased out by 31 December 2028.127 Subsequently, 

about five months later Respondent made its second shocking move; enactment of law 72/2016 

in December 2016. This law provides some facilities for the renewable energy sector. Based on 

Art. 3 (1) of this act, the installation of generating electricity from the renewable energy sources, 

which are constructed after 1 March 2016, shall have priority to access to the electricity grid.128 

In addition Art. 3 (2) provides a premium for them.129 

100. As it is clear Respondent fundamentally changed its legal framework on the energy sector from 

July 2016. Following the enactment of the law 66/2016, the value of Ticadia-1 has dropped by as 

much as 50%130 and disabled Ticadia-1 LLC to repay the loan granted by Claimant.131 Moreover, 

the market value of the assets that were pledged to Claimant under the FA significantly 

dropped.132    

101. To justify these devastated measures, Respondent has alleged that it had provided another 

opportunity for Claimant to invest further into the renewable energy sector.133 Meanwhile, it is 

undeniable that Respondent’s measures have led to severe financial weakening of Claimant. 

Thus, certainly it cannot invest again in the energy sector of Laoc. On the other hand, 

Mountaintop is a sophisticated investor in field of nuclear, gas and coal-fired power plants.134 

Hence the investment in renewable energy is out of its specialty.  

102. In conclusion, Claimant submits that its LE regarding stability of legal framework is frustrated by 

such unpredictable and devastated measures. As a result, Respondent has breached its obligation 

to accord the investor fairly and equitably. 

 
126 Uncontested Fact, ¶11; Exhibit C-2. 
127 Exhibit C-8, ¶385.  
128 Exhibit C-9, ¶410. 
129 Ibid. 
130 Exhibit C-11, ¶475.   
131 Exhibit C-11, ¶480.   
132 Uncontested Fact, ¶27. 
133 Respondent's Response, ¶18.   
134 ibid. 
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2. Official authorities’ representations of the republic of Laoc have been made 

contradictory.  

103. Respondent has alleged the Governor of Ticadia, Mr. Ji-Yeong, made no specific representations 

to Mountaintop or MFNB.135 

104. Firstly Claimant states as mentioned above, there are no need for specific representations to 

require Respondent to protect the LE of Claimant.136 In another language, Respondent has had 

such a devastating effect on Claimant by fundamentally changing the rules affecting its 

investment, that all criteria which Claimant relied on were destroyed. 

105. Nevertheless, specific representations establish a higher protection for Claimant.137 Also, past 

tribunals emphasized this approach in many cases.138 In such cases they believed that specific 

promises or representations are made by the state to the investor; make the investment treaty as 

a kind of insurance policy against the risk of any changes in the host State’s legal and economic 

framework.139  

106. LE may be formed where the host state deliberately acts in order to make a foreign investor rely 

on the regulatory framework when making the investment.140 Such commitments of the host 

state may be included in licenses, permits or some other specific oral or written 

representations.141 

107. On the other hand, as Total tribunal confirmed, a specific provision in the investment treaty 

itself, is considered as a specific representation to all investors that they are under the protection 

of that treaty.142 

108. In the Meeting between Ticadian Municipal Government, MFNB and Mountaintop dated 19 

August 2009, the governor stated all permits necessary for construction and operation will be 

granted.143 Also, he promised all relevant government officials will cooperate with Mountaintop 

all throughout the period of the construction process and operation144 and he reiterated the 

government act in a way that operation of the plant would be economically beneficial both for 

Ticadia and Mountaintop.145 No environmental concerns were raised or discussed at this stage.146  

 
135 Uncontested Fact, ¶10. 
136 R Kläger, pp.164-165.  
137 Respondent's Response, ¶16. 
138 EnCana, ¶173; Trading, ¶73; Glamis, ¶620, 622; Walter Bau, ¶11. 
139 EDF, ¶217. 
140 SW Schill, p.175. 
141 Newcombe and Paradell, p.280. 
142 Total, ¶17. 
143 Exhibit C-2, ¶175.  
144 Exhibit C-2, ¶180.   
145 Exhibit C-2, ¶180.  
146 Uncontested Fact, ¶11. 
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109. In the Ticadian Weekly Journal article “Construction of Ticadia-1 finally kicks off” dated 19 

December 2010, the governor published a representation about Ticadia-1 project.147 In this 

article, he highlighted that all permits for the project has been obtained148 and the Ticadia is the 

best place for investment in coal plants.149 He added his statement in meeting and then he 

promised to maintain the favourable conditions for Ticadia-1 project.150 Moreover, in the 

attachment he acknowledged to advertising coal-friendly policies of Laoc and stable investment 

climate in the region.151 

110. Alternatively, in the license for the commercial operation of the 850 MW Ticadia-1 Power Plant 

issued on 25 September 2014, 25 September 2054 determined as the terminating date.152 Based 

special conditions of this license, withdraw, amendment, and revocation may be occur (have 

occurred) only if the investor fails to comply with provisions of the Republic of Laoc applicable 

to the operation of power plants especially environmental regulations.153 As can be seen from the 

wording of this license, refers to applicable environmental regulations at the time of issuance, not 

to such regulations that conformity with them is impossible for the investor. 

111. On the other hand, as mentioned above, the preamble of ASNEC Treaty includes Respondent 

intention to undertake stabilization obligation against investors including Claimant. 

112. Hence as it turns out, Respondent made several specific representations and promises to 

Claimant and treaty has a specific provision on stability obligation. Accordingly, even if in the 

view of the tribunals, the existence of specific representation is necessary to protect the LE of 

Claimant, this condition is met.   

113. Therefore, the measures of Respondent have frustrated the LE of Claimant, thus Respondent 

has breached the FET obligation. 

B. The law 6202/66 contains discriminatory measures 

114. Respondent enacted the law 72/2016 of 5 December 2016 “on Energy Transition” that contains 

some facilities for energy produced from renewable sources. As expressed in Art. II of Treaty, 

unreasonable or discriminatory measures are contrary to FET obligation.154 Hence the principle 

of non-discrimination denotes another essential element that is inherent in the concept of 

FET.155 Discrimination is a significant element in determining whether the standard of FET 

 
147 Exhibit C-5.  
148 Exhibit C-5, ¶280.  
149 Ibid. 
150 Exhibit C-5, ¶290.  
151 Exhibit C-5, ¶ 295.  
152 Exhibit R-1, ¶ 705.  
153 Exhibit R-1, ¶¶705, 710. 
154 ASNEC Treaty, Art. II (1). 
155 R Kläger, p 187; Alex Genin, ¶363.  
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treatment has been breached.156 Thereby, the discriminatory element is able to constitute a 

violation of FET treatment if it outweighs competing principles.157  

115. The discriminatory measure is proven if Respondent has treated discriminately by Claimant In 

comparison with industries involved in “the same sector activity”158 without reasonable 

purpose.159  

116. It must be regarded that discriminatory is a de facto element.160 In other words, to prove the 

discrimination; there is no need for proof of discriminatory intent of Respondent.161 Also, the 

issue of discrimination is not restricted to nationality162 especially as regards ASNEC Treaty has 

separate provisions on national treatment and most favourite treatment.163 

117. In the case at hand, Respondent in the Energy transition act Art. 3(1) has provided priority for 

electricity from the renewable energy sources to access to the electricity grid. Also, they shall 

receive a premium for electricity in addition to the market price.164 While Claimant has invested 

in energy sector that is the same field of renewable energy, as both of them are under the 

protection of ASNEC Treaty as the same sector,165 but Claimant does not enjoy these facilities. 

It is a clear discriminatory measure.  

118. ASNEC Treaty has restricted legitimate aid to take such measures in Art. IX.166As it will be 

stated below, none of these goals are met in our case. But Art. IX (1) (b) specifically may be cited 

by Respondent to justify the discriminatory measure, hence we reject it here.  

119. Art. (1)(b) of ASNEC Treaty has three requirements to justify Respondent measures that they 

are not met in this case. The first requirement is the existence of essential to the acquisition or 

distribution of Energy Materials and Products.167 This is while the coal plants will be active until 

2028.168 Thus, they supply energy of Laoc as they have been doing so far.169 Hence there is no 

necessity for acquisition or distribution of Energy. 

 
156 Parkerings, ¶280; Victor Pey, ¶103. 
157 R Kläger, p.196.   
158 Occidental, ¶¶167- 176. 
159 S.D. Myers, ¶255; Alex Genin, ¶363.  
160 Occidental, ¶321; LG&E, ¶ 146,148. 
161 Eastern, ¶338.  
162 C Schreuer, p.12.   
163 ASNEC Treaty, Art. II (3).  
164 Exhibit C-9, ¶ 410.  
165 ASNEC Treaty, Art. I (1). 
166 ASNEC Treaty, Art. IX. 
167 ibid. 
168 Uncontested Fact, ¶23. 
169 Uncontested Fact, ¶4, 5. 
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120. The second requirement that is the necessity must be caused outside the control of 

Respondent.170 But, if there is such necessity, the decision of Respondent to phase-out coal 

plants is its reason. Hence Respondent has caused necessity by itself.  

121. Eventually, the third requirement provides that measures should be short term and must be 

discontinued as soon as the conditions giving rise to it have ceased to exist.171 While the priority 

to access to the electricity grid is permanent and the premium will be paid to all operators for the 

first 20 years of its operation.172   

122. According to what was mentioned, Respondent breached the FET obligation by taking 

discriminatory measures without reasonable or legitimate aid. 

V. RESPONDENT’S CONDUCT CANNOT BE EXEMPTED UNDER ASNEC 

TREATY OR CUSTOMARY INTERNATIONAL LAW.  

123. Respondent seeks to justify its unfair and inequitable treatment by insisting to the necessity.  

Given that Respondent has changed its energy framework, exemptions under art. VII or Art. IX 

of ASNEC Treaty cannot justify its measures (A); the requirements of necessity in the Art. 25 of 

ARSIWA articles on Responsibility of States for Internationally Wrongful Acts, does not exist in 

this case (B); and, even if the Tribunal accepts the plea of necessity, Respondent’s obligation for 

compensation should not be overlooked (C). 

A. Respondent’s actions cannot be justified under Art. VII and Art. IX of 

ASNEC Treaty 

124. Art. VII (1) recognizes the parties' rights to repair and improve their environmental policy and 

relevant laws. However, Tribunal must be noted that according to wording of the Art. II (1) of 

ASNEC Treaty, the FET obligation must be respected in all circumstances even when another 

Art. of ASNEC Treaty is applicable. Hence even if Respondent has intended to improve its 

environmental laws, it must consider the interests of the investors and take measures with the 

least damages to the investors to ensure its measures are fairly and equitably. 

125. The Tribunal in Tecmed case, required a reasonable balance between the effects and the goal of a 

measure, and that the relevant factors must be weighed when trying to assess the balance of the 

taken measure with respect to the purpose pursued by such measure.173 

 
170 ASNEC Treaty, Art. IX (1 (b)).  
171 ASNEC Treaty, IX (1 (b (ii))). 
172 Exhibit C-9, ¶410.  
173 Tecmed, ¶122,133. 
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126. Respondent has enacted the law 66/2016 in order to phase-out coal plants and then has enacted 

the law 72/2016 on energy transition. By this measures that the content of which is described in 

detail above, the investment of Claimant is destroyed.   

127. Hence Respondent's measures are unfair and inequitable; accordingly, this Art. cannot be cited 

to justify this measure. 

128. Under Art. VII (3) the parties must respect their international environmental commitments that 

they are based on international environmental agreements and modify domestic laws based on 

them. 

129. Given this purpose, Respondent signed the SA. This agreement expects its parties to decrease 

their shares in global warming and emissions. Respondent could have performed its 

commitments under the SA by advanced measures that would have decrease emissions by 

minimum damages. 

130. But Respondent has decided to shut down coal plants which this did the most damage to the 

investor. Thus, this Art. cannot justify the breach of ASNEC Treaty by Respondent. 

131. Moreover, the Art. IX (1) has provided the parties a capability to adopt necessary measures to 

protect human, animal or plant life or health. In this regard, one should be stated is that the state 

cannot be the sole judge of the necessity.174 In other words, the necessity situation must be 

proven. 

132. Based on the scientific studies which it will be described below the effect of the coal plants on 

increasing of greenhouse gases and flooding is vague; Therefore, phasing-out the coal plants is 

some kind of reaction to an unproven risk.  

133. On the other hand, the state's obligations subject to both international obligations, i.e. human 

rights and treaty obligation, and must respect both of them equally, these obligations are not 

inconsistent, contradictory, or mutually exclusive but they are parallel.175  

134. As mentioned above, there are appropriate measures to protect human and health without 

destroying the investment of Claimant. Thus, this Art. cannot justify the wrongful act of 

Respondent. 

135. As a result, the measures which have been taken by respondent are not justified under ASNEC 

Treaty Arts. and respondent should be responsible for claimant's damages.          

 
174 Gabcˇíkovo-Nagymaros, ¶51. 
175 Suez. InterAguas, ¶240.  
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B. Respondent’s actions fall far short of cumulative requirements of Art. 25 

ARSIWA 

136. The Art. 25 of ARSIWA has several requirements that they do not exist in our case to justify 

Respondent unfair and inequitable measures. In another language, there is no imminent peril (1); 

and, the shutdown of coal plants was not only meaning of Respondent (2). 

1. There is no imminent peril which is connected with modern coal-power 

plants 

137. Respondent has stated that it has faced peril that compelled it to adopt such measures.176 The 

peril under Art. 25 ARSIWA must be “objectively established and not merely apprehended as 

possible”177 to justify the state's wrongful act. This high threshold for the establishment of 

“grave and imminent peril” can be found in investment arbitration cases connected to 

Argentina’s crisis. Argentina was in a difficult situation such that almost half of the population 

lived below the poverty line, Unemployment was 25% and the health sector was on the brink of 

collapse.178 In such a state of disorder the tribunals of CMS, Enron and Sempra rejected the state 

of necessity defence because the requirement of “grave and imminent peril” did not meet.179    

138. In the case at hand, the effect of greenhouse gas emissions is created by coal plants on flooding 

is vague. On the base of report of WCA, Coal plays a vital role in electricity generation 

worldwide. Coal-fuelled power plants currently fuel 38% of global electricity and, in some 

countries coal fuels has a higher percentage of electricity180 while the contribution of modern 

plant emission to NO2 and CO2 concentration is respectively less than 2% and 10%.181 The 

controlling mechanisms underpinning the observed N2O fluxes are not clear. However, based 

on the information obtained from the current study the contribution of N2O emissions to global 

warming in these ecosystems would be minimal.182 On the other hand there is no empirical 

evidence to show that floods are caused by the greenhouse emissions of the coal plants operated 

in Laoc.183 Thus, the effect of this coal plants on emission as well as the effect of emissions on 

flooding has not proven.   

139. Furthermore, Modern coal power plants have several solutions to decrease their bad 

environmental impacts;184 such as first, mined coal is of variable quality and is frequently 

 
176 Respondent’s Response, ¶17.  
177 ILC Commentary, p.83. 
178 LG&E, ¶ 234.   
179 CMS, ¶¶ 322,355; Enron, ¶¶306,313; Sempra, ¶348.    
180 https://www.worldcoal.org/coal/uses-coal/coal-electricity. 
181 R Meij, et al, p.654.   
182 AW Gebremichael, et al, p.2624.  
183 Exhibit R-2, ¶725.  
184 https://www.worldcoal.org/environmental-protection/coal-use-environment 

https://www.worldcoal.org/coal/uses-coal/coal-electricity
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associated with mineral and chemical material including clay, sand, sulphur and trace elements. 

Coal cleaning by washing and beneficiation removes this associated material is an important step 

in reducing emissions from coal use. 

140. Second, Electrostatic precipitators (ESP) are the most widely used particulate control technology 

and use an electrical field to create a charge on particles in the flue gas in order to attract them to 

collecting plates. 

141. Third, Fabric filters collect particulates from the flue gas as it passes through the tightly woven 

fabric of the bag. Both ESP and fabric filters are highly efficient, removing over 99.95% of 

particulate emissions. 

142. Fourth, Wet scrubbers are used to capture both particulates and SO2 by injecting water droplets 

into the flue gas to form a wet by-product. The addition of lime to the water helps to increase 

SO2 removal. 

143. Fifth, Hot gas filtration systems operate at higher temperatures and pressures than conventional 

particulate removal technologies. 

144. Sixth, a number of technologies, collectively known as flue gas desulphurization (FGD), have 

been developed to reduce SO2 emissions from coal use. These typically use a chemical sorbent, 

usually lime or limestone, to remove SO2 from the flue gas. 

145. Seventh, the combustion of coal in the presence of nitrogen, from either the fuel or air, leads to 

the formation of nitrogen oxides. Technologies to reduce NOx emissions are referred to as 

either primary abatement and control methods or as flue gas treatment. Primary measures 

include the use of low NOx burners and burner optimization techniques to minimize the 

formation of NOx during combustion. Alternatively, technologies such as Selective Catalytic 

Reduction (SCR) and Selective Non-Catalytic Reduction (SNCR) lower NOx emissions by 

treating the NOx post-combustion in the flue gas. SCR technology removes between 80-90% of 

NOx emissions at a given plant.185 

146. Mountaintop has great experiences in construction and operation coal plants in all over the 

world hence it’s a skilled enterprise in this industry186 and the coal-power plant which is 

constructed by Ticadia-1 LLC in LAOC is one of the most modern coal plants in the world.187 

Hence some of abovementioned measures are considered in that coal plant or at least it has 

capacity to perform them. As a result, the contribution of this coal plant in emission can be 

inconsiderable by taken several measures. 

 
185 https://www.worldcoal.org/environmental-protection/coal-use-environment 
186 Uncontested Fact, ¶10. 
187 Notice of Arbitration, ¶12.  

https://www.worldcoal.org/environmental-protection/coal-use-environment
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147. On the other hand, Respondent's negative vote on directive (ASNEC) 2016/87 of the council188 

shows that they themselves do not believe that there is a significant necessity about emissions 

and coal plants. Hence, respondent cannot refer to environmental issues to justify their taken 

measures which annihilate the investment of Claimant. 

148. Based on the abovementioned arguments, Claimant submits that Respondent has only revelatory 

danger about coal power plants. Accordingly, the situation of respondent does not qualify as "a 

grave and imminent peril" under Art 25 ARSIWA. 

2. Respondent’s actions were not the “only means” measures to allegedly 

safeguard its interests 

149. Respondent has alleged that it took such measures to protect its public interest such as, Climate 

crisis and public health.189 Under Art. 25 ARSIWA the measures that is taken by the state should 

be only way to safeguard an essential interest. However, the Art. 25(1) (a) provides that in case 

other measures exist, even if they are “more costly or less convenient”, the necessity defence 

cannot be invoked.190 

150. Respondent ratified the law 66/2016  of 6  July 2016  “On the phase-out of coal energy on the 

territory of the republic of Laoc” to achieve the alleged purpose of controlling climate change; 

but they were not really concerned about the impact of the coal plants on climate. Because, to 

receive this goal, they can force every coal plant to perform measures that were mentioned above 

which all of them are very useful to decrease emissions on the base of technical and scientific 

researches.  

151. On the other hand, on the base of scientific researches that were cited above, the contribution of 

modern coal plants in production of greenhouse gasses is inconsiderable. Hence, Respondent 

could have prevented the climate change and preformed its obligation under the SA to decrease 

its share in global warming. It is worth noting that the ultimate goal of SA is decreasing the 

global warming without mentioning how to fulfil this obligation. 

152. In conclusion, the state of Laoc has overlooked to examine and to implement alternative 

measures. Respondent preferred to adopt a legal regime and energy policy convenient to the 

State, but rather unfair to the investor, respondent has contributed to the alleged situation 

153. Based on available information,  the SA and the directive (ASNEC) 2016/87 of the council of 17 

February 2016 on the renewable sources of energy may be cited by respondent for necessity 

defence. 

 
188 Uncontested Fact, ¶21. 
189 Respondent's response, ¶17. 
190ILC Commentary, p.83; CMS, ¶324; Gabcˇíkovo-Nagymaros, ¶55.   
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154. The Art. 25 (2 (b)) of ARSIWA provides if the state has a role in establishment of the necessity 

situation, the necessity cannot justify its wrongful act.191 In this regard, the CMS tribunal has 

stated that: 

"Government policies and their shortcomings significantly contributed to the crisis and the emergency and 

while exogenous factors did fuel additional difficulties, they do not exempt Respondent from its responsibility 

in the matter."192 

155. Furthermore, since the government of Laoc was one of the founders of the SA,193 Hence the 

contribution of Respondent to creation commitments arising from SA is clear. 

156. Regarding the directive of ASNEC, firstly, this directive is issued based on the ASNEC 

obligation under SA194 which has been argued in the previous ¶. Secondly, according to IEO 

article dated 14 May 2008, between the ASNEC countries, it was only Laoc who did not change 

its energy policy and it has continued to use old methods of energy production.195 If Respondent 

had reviewed energy policy at the same time with other states and it had gradually promoted the 

renewable energy, greenhouse gases produced by ASNEC countries slaked accordingly, 

consequently, the ASNEC council did not have to issue that directive In order to implement its 

obligation under the SA. 

157. Conclusively, based on the requirements of the Art. 25 of ARSIWA, respondent cannot justify 

its wrongful act by citing necessity as defense; since it was not exposed to any imminent peril, the 

implemented measures were not only meaning, and it has contributed to creation of necessary 

situation 

C. Irrespective of the necessity defence, Respondent is still obliged to 

compensate Claimant 

158. In the event the Tribunal accepts respondent's defence of necessity, Claimant should not bear 

the cost of its losses. According to Art. 27 ARSIWA, compensation is not excluded even in cases 

of successful defence of necessity;196 since that, the Claimant did not have any contribution to 

make problematic situation, thus it must be compensated notwithstanding the necessity of the 

measures by Respondent.197  

 

  

 
191 Gabcˇíkovo-Nagymaros, ¶57.  
192 CMS, ¶329.   
193 Exhibit R-4, ¶810.   
194 Exhibit C-7, ¶325.  
195 Exhibit C-1, ¶145,150,155, 160,165.  
196 Gabcˇíkovo-Nagymaros, ¶48; ILC Commentary, p.86.   
197 CMS, ¶390. 
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PRAYERS FOR RELIEF 

 

For the foregoing reasons, Claimant respectfully requests this tribunal to render an award in 

favor of Claimant, as follows: 

I. To declare Mr. Mason is qualified as an arbitrator in the current case. 

II. To declare it retains jurisdiction to adjudicate Claimant’s claim. 

III. To affirm the forced shutdown of power plant is absolutely attributable to Respondent. 

IV. To declare Respondent failed in its duties under Art. X of ASNEC treaty. 

V. To award to Claimant, and order Respondent to pay to Claimant, forthwith, the full 

amount of compensation no less than 450,000,000 with pre and post award interest. 

VI. To order Respondent to bear all costs of this arbitration. 
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