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STATEMENT OF FACTS 

Mountaintop Investments LLC (or MOUNTAINTOP) is a company specializing in long-

termed investments into conventional power generation installations and acting as the constructor 

to this investment and guarantor to the funding of the project. CLAIMANT's predecessor, 

Mercurian First National Bank JSC (or MFNB) is a joint-stock company with generally high-quality 

business loans and has a long-standing relationship with Mountaintop. And both are Parties to the 

Financing Agreement later on.  

Goliath National Bank JSC (GNB or CLAIMANT) is a joint-stock company incorporated 

under the laws of the Republic of Mercuria. The Republic of Laoc (RESPONDENT) is another 

country within ASNEC region, and a Contracting Party to various international investment treaties 

along with Mercuria.  

Until late 2019, RESPONDENT has been relying on the coal sector for decades. Coal- 

related businesses, such as coal mines, processing facilities, and power plants, employ up to 15% 

of Laoc’s domestic workforce, while the coal sector itself is accountable for 20% of the Laocan 

GDP.   

In August 2009, considering the strong political support for coal-fired power plants in 

Laoc, the Mercuria-incorporated Mountaintop started to explore the possibility of constructing the 

highly efficient 850 MW coal-fired power plant named T-1. 

During this time, Mr. Ji-Yeong, the Governor of Ticadia made specific guarantees of 

favorable conditions and encouraged Mountaintop and MFNB i.e. the possible major funder of 

this project to invest in the construction of T-1. 

On 1 December 2010, MFNB and T-1 LLC, Mountaintop’s Laocan subsidiary, entered 

into the Financing Agreement and granted USD 600,000,000 for the construction of T-1. The Loan 

was secured by pledges of various assets, including the T-1, the plot of land on which it is located, 

as well as 100% shares in T-1 LLC. 

On 15 December 2010, T-1 LLC, relying on MFNB’s loan, bought a plot of land, obtained 

a construction permit, and began to build the power plant. 

On 25 September 2014, RESPONDENT officially authorised commercial operation of the 

plant, and T-1 had its start-up and commenced commercial operations. 

On 6 July 2016, the Republic of Laoc adopted the Law 66 “on the Phase-out of Coal Energy on 

the Territory of the Republic of Laoc” and fundamentally changed their legal framework. This adoption 

forced T-1 to shut down 26 years before the end of its expected 40-year lifetime and inflicted 

considerable losses on the institution which provided financing for the loan, making T-1 LLC 

unable to repay the loan under the Financing Agreement. 
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On 5 December 2016, the Republic of Laoc continued to enact Law 72 “on Energy 

Transition'', establishing a feed-in tariff scheme for the renewables sector and creating the Laocan 

Renewables Company. This State-owned and funded company is tasked with 115 headlining the 

development of the Laocan renewables sector and building a number of large scale renewable 

facilities in all regions of Laoc. 

In January 2017, unable to enforce Mountaintop’s guarantee in a timely fashion, MFNB 

found itself in a difficult situation caused by the lack of liquidity.    

On 1 July 2017, MFBN and CLAIMANT executed the Assignment Agreement assigning 

CLAIMANT all rights arising out of and in connection with the financing of T-1 LLC, giving rise 

to CLAIMANT as MFNB legal successor. 

On 31 January 2019, CLAIMANT sent its Notice of Arbitration to the Republic of Laoc 

appointing Mr Perry Mason as its arbitrator.  

On 15 January 2019, CLAIMANT's nominated arbitrator submitted Statement of 

Impartiality and Independence in accordance with Article 11 of the UNCITRAL Arbitration Rules.  

On 16 June 2019, RESPONDENT sent its Challenge of Perry Mason to the remaining 

number of the Arbitral Tribunal. Claiming that there are doubts as to Mr. Mason’s impartiality and 

independence.   
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ARGUMENT 

ISSUE 1: MR. MASON SHOULD NOT BE REMOVED AS ARBITRATOR IN 

THIS PROCEEDING. 

1. The Tribunal should find that The IBA Guidelines offer persuasive guidance to the Tribunal 

(A) and most importantly, the individual facts and circumstances do not give rise to justifiable 

doubts as to Mr. Mason’s independence and impartiality (B), moreover, Mr Mason has complied 

with the disclosure obligation and his non-disclosure is not ground for challenge (C).  

A. The IBA Guidelines offer persuasive guidance to the Tribunal. 

2. The applicable arbitration rules of the proceedings are the UNCITRAL Rules and the Official 

Rules of the FDI Arbitration Moot [l.1025, p.42, Record]. However, the non-binding state of the 

IBA Guidelines is not disputed in either the written exchanges between the Parties [l.1280, p.52, 

Record] or the list of problems to be addressed in the Hearing [¶.6, p.55, PO1].  

3. Despite their legal status in this present case, the IBA Guidelines shall offer persuasive guidance 

as they inform the interpretation of the UNCITRAL Rules (a), moreover, they are widely 

accepted by respected commentators (b) and applied in multiple investment arbitrations (c). 

a. The IBA Guidelines stipulate the interpretation of the UNCITRAL Rules.  

4. Regarding the challenge of an arbitrator, the UNCITRAL Rules give out that an arbitrator can 

only be challenged if circumstances exist that give rise to justifiable doubts as to the arbitrator’s 

impartiality and independence [Art 12(1), UNCITRAL]. The wording of this article is 

interpreted as a demonstration of an objective test [Born, p.1779; Caron/Caplan, p.208]. However, 

neither the UNCITRAL Rules nor the lex loci arbitri i.e. the Model Law provides information 

regarding the question in which cases justifiable doubts may exist. Indeed, this objective test is 

only further explained in the IBA Guidelines by defining the key element, doubts are justifiable 

if a reasonable third person would conclude that there is a likelihood that the arbitrator may be 

influenced by factors other than the merits of the case [General Standard 2(c), IBA Guidelines]. 

b. The IBA Guidelines are widely accepted by respected commentators.  

5. It's undoubted that the IBA Guidelines provide a just and effective process for the taking of 

evidence in international arbitration [O’MALLEY, ¶ 1.24]. The recent trend indicates its 

widespread acceptance within the arbitration community [Born, p. 1536, Voser, p.116; Queen Mary 

Survey (2015)]. Accordingly, many professionals have agreed that when procedural conflicts 

regarding a challenge of an arbitrator are raised, the IBA Guidelines are often taken into account 

[Born, p.1839; Caron/Caplan, p.213; Kauffman-Kohler, p.14; Redfern/Hunter, p.271–2].   

c. The IBA Guidelines are applied in multiple investment arbitrations 



23 
 

6. Even when not being directly binding, tribunals would consider the IBA Guidelines them as 

guidelines as they reflect the experience of recognized professionals [Railroad v. Guatemala]. In 

terms of application, the IBA Guidelines are cited in ICC [Case No. 13225], SCC [p.27, ArbReport, 

2010], LCIA [National Grid v. Argentina], ICSID [Canfor v. United States; Tembec v. United States; 

EDF/SAUR/Leon v. Argentine] and PCA [Perenco v. Ecuador; ICS v. Argentina].  

B. The individual facts and circumstances do not give rise to justifiable doubts as to Mr. 

Mason’s independence and impartiality.  

7. In order to justify a disqualification of an arbitrator, it is fundamental to prove that there are 

enough doubts as to the arbitrator's independent and impartial quality. Thus, considering the 

individual facts and circumstances with regard to the objective test under the IBA Guidelines, a 

reasonable third-person could not conclude that there are justifiable doubts as to Mr. Mason’s 

independence and impartiality.  

8. RESPONDENT has challenged Mr. Mason’s independence and impartiality on three different 

grounds, his involvement in an arbitration of presume similarity along with his social media 

statement regarding the award of this case and his podcast interview [p.44, Challenge Arb.]. 

However, it should be taken to notice that Mr. Mason's previous appointment (a), his public 

statement in social media (b) do not raise doubts as to his objective independence and his 

interview does not indicate bias as to his subjective impartiality (c).  

a. Mr. Mason’s previous appointment as an arbitrator in Hewer Plants JSC v. Wellfalcon 

does not raise doubts as to his objective independence.  

9. The IBA Guidelines Orange list is a non-exhaustive list of examples, the case when an arbitrator 

concurrently acts as a counsel in an unrelated case in which similar issues of law are raised is not 

mentioned in the list [¶. 6, p.19, IBA Guidelines]. They should thus be analysed on a case-by-case 

basis, applying the objective test [IBA Guidelines, p.19; Luttrell, p.108; Swiss Case no. 4A]. 

Moreover, there is no presumption that an arbitrator who has acted in similar legal disputes has 

a preset opinion on the issues before him [Vienna Case No. 16 Nc 2/07w]; and factual differences 

between the related cases were sufficient to overcome a challenge based on alleged prejudgment 

[PIP SARL v. Gabon].  

10. However, referring to the previous appointment that potentially raises doubts as to Mr. Mason’s 

independence, CLAIMANT contents that the Hewer Plants JSC v. Wellfalcon (hereafter Hewer 

case) and the present case share different factual (i) and legal (ii) backgrounds.  

i. The factual background in two cases is fundamentally unsimilar.  

11. Firstly, despite the indisputable similar situation that leads to both cases, the purposes of 

adopting the Coal Directive are differ between Wellfalcon and Laoc. Laoc implemented the 
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Directive with a clear reason to address the threat to the well-being of their people [l.1138, p.45, 

Challenge Arb.]. However, this people-oriented purpose is not mentioned in any record from 

Wellfalcon. Moreover, the Hewer case only discussed economic aspects and State’s regulatory 

power rather than a matter of addressing climate change threat [l.1900 - 1915, p.70, PO3].  

12. Secondly, the Hewer case deals with an investment of a lignite-fired power plant which shares 

a close link to its open-cast lignite mine [l.1255, p.50, Record]. The adoption of the Coal Directive 

would not only prohibit the operation of the power plant but also closed the mine and raise the 

cost damage to over USD 100 million [l.1950, p.69, PO3]. In comparison to T-1, Hewer Plants 

is technically different in terms of corporation and faces more financial damages from the same 

measure.  

13. In conclusion, a reasonable third person with a clear view on the different approach of the two 

countries and the nature of the subject of dispute would unlikely to conclude that there are 

similarities in the two cases or whether the arbitrator acting in two unsimilar backgrounds could 

have certain dependence on his judgement.   

ii. The legal background in two cases is fundamentally unsimilar.  

14. Firstly, as contracting parties of ASNEC Investment Treaty [l.1585, p.61, Treaty] and parties to 

the Seoul Agreement [l.845, p.35, Seoul Agreement], it is legally important for both Investors and 

States to refer to these international agreements in settling a dispute. Moreover, the discussion 

of popular legal standards and doctrines like the FET, police power doctrine, legitimate 

expectations or the legal relationship between state and a regional economic integration 

organisation should not be taken into account purely by themselves as ground for challenge 

[Muhammet v. Turkmenistan].  

15. Secondly, Wellfalcon and the Republic of Laoc are two distinctive countries with not only 

different legal systems but also different promises and treatments toward investors; the 

legitimate expectations of a Wellfalcon’s investor and Laocan investor are not identical. Hewer 

Plants JSC made the investment since 2005 [l.1255, p.50, Record] in a country where renewable 

sector has already developed from mid-2000 [l.310, p.15, Record] while Ticaidia-1 made a newly 

investment in late 2010 in the only country where energy sector remains nascent [l.315, p.15, 

Record].  

16. In conclusion, a reasonable third person could not conclude that the discussion of common 

legal standards and doctrine in different settings would indicate an arbitrator’s independence.  

b. Mr. Mason's social media post does not raise doubts as to his objective independence. 

17. Despite social media's unofficial standard, social media is still a source for the challenge of an 

arbitrator’s impartiality and independence [IBA Principles; EURL Tecso v. Neoelectra SAS Group; 

Hays v. Ions]. The posting of information on a social media network is not by itself a violation 
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of any of the duty of neutrals, information posted on social media may only be asserted as 

evidence of a lack of impartiality or independence after a matter has commenced or be otherwise 

used by a prospective party to evaluate the neutral who made the posting [Art. C, Section III, 

CIArb Guidance].  

18. The Tribunal should find that Mr. Mason posted his statement on social media prior to the 

commencement of the present case (i), CLAIMANT was unaware of this matter (ii) and the 

statement is irrelevant (iii). 

i. Mr. Mason posted his statement on social media prior to the commencement of the present case.  

19. CLAIMANT nominated Mr. Perry Mason as its arbitrator on 31 January 2019 [l.125, p.7, Notice], 

five months prior to Mr. Mason’s social media post on 03 June 2019  [p.51, Record]. The hearing 

of the present case would not start until 6-9 November 2020 [l.1095, p.43, PO1]. Moreover, the 

exact wording of Mr. Mason’s statement is focused mainly on the Hewer case, an arbitration 

that already had its final award and soon to be published but not the present case [p.51, Record]. 

Depending on the timing and wording of the social media post, Mr. Mason clearly made no 

statement related to the present case, its main issue or its specific context.  

ii. CLAIMANT was unaware of Mr. Mason’s statement.  

20. In response to RESPONDENT’s challenge, CLAIMANT classified that it was unaware of Mr. 

Mason’s previous appointment in the Hewer case and the E-energy case[l.1310, p.53, Record]. 

No record has shown any valid evidence to suggest that CLAIMANT only nominated Mr. 

Mason to act in flavor of them.  

iii. Mr. Mason's statement is irrelevant.  

21. In his retweet, Mr. Mason claimed that he was proud to act as an arbitrator in the Hewer case 

and commented by repeating that it was a “ground-breaking” case on climate change [p.51, 

Record]. The Cambridge dictionary defines the common acclaim “ground-breaking” as 

something very new and a big change from other things of its type. Applied to the context of 

the post, the Hewer case is literally a breaking news since it was the first case where Tribunal 

rules on ASNEC Climate Change Measures. In conclusion, a reasonable third person could not 

conclude bias as to Mr. Mason's mere action of sharing information about this new case after 

numerous ASNEC’s regions changed to adopt the ASNEC’s innovative Directive. 

c. Mr. Mason’s previous interview does not indicate bias as to his subjective impartiality 

against State’s regulatory powers.  

22. Publication of a speech by an arbitrator can potentially fall under the Orange or Green lists [¶. 

3.5.2-4.1.1, IBA Guidelines]. This situation could fall under the Orange list when the publicly 

advocated positions relate directly to the case at hand and involve the same parties or similar 
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facts [¶. 3.5.2, IBA Guidelines; Bühler/Feit, p.106; Ghana v.Telekom; Harrison; Díaz-Candia]. In 

contrast, academic speeches discussing legal opinions in the abstract are insufficient to establish 

bias [¶. 4.1.1 IBA Guidelines; Born, p.1888]. Hence, it suggests that as long as the opinions 

expressed in the speech are not based on the specific facts of the dispute, an arbitrator can 

remain impartial and independent, even though they may be partial to a certain position in law 

[Case No. 26 Sch 8/07; Daimsis/Pavlović, p.532; Jensen v. Misner; A v. B]. CLAIMANT contends 

that Mr. Mason’s action in the interview falls under the Green list of the IBA Guidelines.  

23. Therefore, the Tribunal should notice that there is no evidence that Mr. Mason will prejudge 

any of the issues raised in the present case (i) and he does not have any bias against the State's 

regulatory power (ii).  

i. There is no evidence that Mr. Mason will prejudge any of the issues raised in the present case. 

24. Firstly, the Interview took place on 9 May 2018 [l.1190, p.48, Record], roundly one year prior to 

the first “climate change arbitration” brought against ASNEC’s member states after the 

implementation of the Coal Directive [l.1210, p.50, Record] where Mr. Mason was also an 

appointed arbitrator [l.1262, p.50, Record].  

25. Secondly, the Interviewer used the generalization of the term “climate change arbitration” to 

discuss a 2018-famous topic in the arbitration world [l.1222, p.49, Record]. In light of this trend, 

Mr. Mason was asked to give advice to young practitioners and answer whether they should 

pursue a career focused on “climate change arbitration”. Facing this question, Mr. Mason 

naturally compared this new trend with investment arbitrations related to environmental 

measures [l.1298, p.52, Record] and came to a conclusion that there is no unique disparity to re-

discuss the police powers argument [l.1230, p.50, Record]. Therefore, he suggested that young 

practitioners should rather focus on economic and financial areas to help with their case-solving 

practices [l.1235, p.50, Record].   

26. In conclusion, the Interview focuses on a topic of general career advice rather than discussion 

of a specific case law or any potential dispute related to the issue of climate change in other 

ASNEC’s regions outside of Mercuria [l.1202, p.49, Record]. Hence, a reasonable third person 

could conclude that Mr. Mason clearly does not prejudge any issues in the context of the present 

case. 

ii. Mr. Mason does not advocate for any particular parties i.e State or Investor to show a bias toward State’s 

regulatory power.  

27. Firstly, to explain the current legal situation of the climate change problem which was brought 

up by the interviewer, Mr. Mason gave an example where imaginary states use climate change 

as a reason to support their countries' changing focuses [l.1225, p.50, Record]. He did not openly 
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suggest that this was unlawful or if Laoc ever uses this specific reason, he would think of it as 

unlawful. 

28. Secondly, in the interview, there is also no mention of environment law or State's exercises to 

regulate this law as opposed to RESPONDENT's claim that Mr. Mason finds this law irrelevant 

[l.1155, p.45, Challenge Arb.]. Hence, Mr. Mason clearly does not show any distrust towards states 

on this specific of State's regulating.  

29. Thirdly, on the matter of climate change treaties, Mr. Mason suggested that it is a subject to 

debate and opened the floor for young practitioners to discuss [l.1232, p.50, Record]. He 

undoubtedly did not give a biased opinion on this matter.  

Conclusion: Mr. Mason did not advocate for any specific parties or show any bias toward State 

either in regulation or in State’s international relation.  

C. Mr Mason has complied with the disclosure obligation and his non-disclosure 

state is not ground for challenge.  

30. In regard to disclosure duty, the UNCITRAL Rules stated that when approached for a possible 

appointment as an arbitrator, Mr. Mason shall disclose any circumstances likely to give rise to 

justifiable doubts as to his impartiality or independence. [Art. 12(1), UNCITRAL]. However, 

situations that set out in the Green List, could never lead to disqualification under the objective 

test need not be disclosed [General standard 3(a), p.7, IBA Guidelines]. Therefore, as long as there 

is no appearance, no actual conflict of interest and no justifiable doubt, Mr. Mason has no duty 

to disclose.  

31. RESPONDENT, however, challenged Mr. Mason on the ground where he did not disclose the 

issue conflict concerning the relation between the Hewer case and the present case. 

CLAIMANT contents that Mr. Mason has already complied with disclosure duty (a) and even 

if Mr. Mason is obliged to make another disclosure statement, the non-disclosure of a potential  

issue conflict is not ground for challenge (b).  

a. Mr. Mason has complied with disclosure duty. 

32. On 15 February 2019, Mr. Mason made a statement of impartiality and independence in 

accordance with Art. 12 of the UNCITRAL Arbitration Rules [p.47, Record]. In his response to 

RESPONDENT’s challenge, Mr. Mason had made clear that he had at all times complied with 

the disclosure obligation [l.1278, p.52, Record].  

b. Even if Mr. Mason is obliged to make another disclosure statement, the non-

disclosure of a potential  issue conflict is not ground for challenge.  

33. A failure to disclose is not in itself a ground for challenge in addition to those set forth expressly 

in the UNCITRAL Rules [¶. 1, p.50, Baker/David; p.227, Caron/Caplan; Noori, Case 248]. The 

UNCITRAL Rules contain no such provision, they provide only that an arbitrator may be 
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disqualified on the ground lack of impartiality and independence, not a failure to disclose [Amoco 

v. Iran].  

34. Mr. Mason’s nondisclosure does not raise justifiable doubts since the facts that were not 

disclosed does not raise obvious questions about impartiality and independence (i) and most 

importantly, his action was an honest exercise of discretion, an aberration on the part of a 

conscientious arbitrator and inadvertent (ii).  

i. Conflict of issue does not raise obvious questions about impartiality and independence.  

35. Conflict of issue is still a recent and rare matter in arbitration [p.940, Art. 5, Issue 4, Vol.41, 

Fordham]. This conflict is not listed directly in the applicable UNCITRAL Rules while the IBA 

Guidelines are rather focused more on conflict of interest. More often than not, however, such 

challenges have failed [ASIL-ICCA REPORT, supra note 1, ¶. 118-22, 130-31, 134-35]. The Task 

Force’s research identified only three successful challenges apparently on the basis of an issue 

conflict; all three were decided in a six-month period between September 2013 and March 2014 

[CC/Devas v. India; Blue Bank v. Venezuela; Caratube v. Kazakhstan]. In the point of view of a 

reasonable third person, having little to no knowledge of this recent matter, the conflict of issue 

could not raise any obvious questions about Mr. Mason’s independence and impartiality. 

ii. Mr. Mason’s nondisclosure was an honest exercise of discretion, an aberration on the part of a conscientious 

arbitrator and inadvertent 

36. Firstly, when composing the Statement of Impartiality and Independence, Mr. Mason has 

demonstrated his subjective belief and chose not to include any irrelevant facts in the statement 

[l.1175, p.47, Record]. His honest belief is shown throughout written exchanges between him and 

the Parties [p.52, Record]. For intense, after carefully reviewed RESPONDENT’s concern, Mr. 

Mason continued to affirm his conviction that there is no duty to disclose exists in the present 

case and his involvement as an appointed arbitrator in the Hewer case is not required to disclose 

[l.1280, p.52, Record]. He strongly believed that there is no connection between CLAIMANT in 

the Hewer case, the C-Energy case and the present case and there is no factual similarity between 

the backgrounds of those cases [l.1285, p.52, Record]. Regarding the interview, Mr. Mason 

emphasized the basic differences in purpose and context with the present case or a published 

legal analysis of a complex legal question [l.1295, p.52, Record].  

37. Secondly, the nondisclosure of the issue conflict is only a minor mistake made by an 

experienced and conscientious arbitrator. Mr Mason is an experienced arbitrator, his working 

history shows appointments as arbitrator in over 30 investment arbitrations, including 7 

appointments by respondent states and 6 appointments as tribunal president [l.1330, p.53, 

Record]. States would have hardly appointed him or agreed to his appointment as president if 

they had perceived him as biassed against them [id]. Moreover, in addressing RESPONDENT’s 
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concern, Mr. Mason has shown goodwill in keeping matters transparent and his willingness to 

disclose any information relevant to the case by disclosing his other appointment in the C-

Energy case [l.1285, p.52, Record].  

Conclusion: RESPONDENT has been unable to provide sufficient evidence regarding the 

connection between the cases nor establish bias or manifest a lack of Mr. Mason’s independence 

and impartiality as ground for dismissal of his challenge. 

ISSUE 2: CLAIMANT HAS STANDING IN THIS CASE.  

38. Tribunals have held consistently that questions of jurisdiction are independent of any law chosen 

and applied by the parties with respect to the merits of their claims [McGill, p.3]. Questions of 

jurisdiction are governed by their own system which is defined by the instruments containing 

the parties’ consent to jurisdiction [CMS v. Argentina;  Jan de Nul NV v. Egypt ;  Abaclat v. 

Argentina;  Philip Morris v. Uruguay]. Hence, for purposes of the Tribunal’s jurisdiction, the proper 

law to be applied in this present case is the ASNEC Energy Investment Treaty itself [Art. X(4), 

ASNEC Treaty; Daimler v. Argentina]. 

39. The Tribunal should find that CLAIMANT has standing in this case since MFNB i.e. 

CLAIMANT's predecessor is a protected investor under ASNEC Energy Treaty (A), the 

Assignment Agreement between CLAIMANT and MFNB was valid and conducted in good 

faith (B) and this agreement gives rights to CLAIMANT's investor title and Treaty claims (C).  

A. MFNB - CLAIMANT’s predecessor is a protected investor under Art I(1) of ASNEC 

Energy Investment Treaty.  

40. In light of the bạckground and the evidences of the record, the Tribunal should find that the 

legal dispute in this case is concerned with the question of legal rights and obligations in 

connections firstly with the existence of an investment. Whether the dispute involves an 

“investment” within the scope of Article I of the ASNEC Treaty is decisive in deciding the 

jurisdiction of the Arbitral Tribunal. Hence, the Tribunal should find that the Loan Amount is 

an investment under ASNEC Treaty (a) and MFNB is an Investor of a Contracting Party 

pursuant to Article I(4) of the ASNEC Treaty (b).  

a. The Loan Amount is an investment protected by ASNEC Energy Investment Treaty 

pursuant to Art I(1) of ASNEC Treaty. 

41. On 1 December 2010, MFNB and T-1 LLC, Mountaintop’s Laocan subsidiary, entered into the 

Financing Agreement and granted USD 600,000,000 for the construction of T-1. However, 

RESPONDENT has challenged the Tribunal jurisdiction materiae by pointing out that 

CLAIMANT had never made an investment [l.608, p.26, Re. Notice].  
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42. Despite that, CLAIMANT in the name of its predecessor contents that it has already made an 

investment on its own since the Loan Amount fulfills all requirements under ASNEC Treaty (i) 

and satisfies other recommended criterias for a basic feature of an investment (ii). 

i. The Loan Amount fulfills all requirements under ASNEC Treaty.  

43. According to the applicable law of this proceedings, “investment” means every kind of asset 

owned or controlled by Investors of a Contracting Party, either directly or indirectly, outside 

that Contracting Party’s Area but within the Area in terms of Article 1(6)(b) [Art I(1), ASNEC 

Treaty]. Taking into consideration this definition, the term “investment” should be interpreted 

in good faith in accordance with the ordinary meaning to be given to the terms of the Treaty in 

their context and in the light of its object and purpose [Art. 31.1, Vienna Convention].  

44. Firstly, Tribunal in Fedax v. Venezuela held that: 

‘[t]he phrase “every kind of asset” in light of an investment in an economic context should carry 

the meaning of a laying out of money or property in a business venture, so that it may produce 

a revenue or income.’  

45. Therefore, in terms of possible assets, even when not explicitly mentioned, a loan could be 

considered as a tangible property under Article I(1)(a) of the ASNEC Treaty.  

46. Secondly, considering the board scope of Article I of the ASNEC Treaty, the requirement that 

the physical place of investment should not be strictly interpreted for a loan to be similar to 

other immovable properties, companies or the like [id]. Tribunals have ruled that investments 

with financial nature are not necessarily applied to the territorial nexus [Inmaris v. Ukraine; Abaclat 

v. Argentina]. Thus the important question is whether the funds made available are utilised by 

the beneficial of the credit, as to the case of Ticadia-1, so as to construct the power plant [id]. 

In terms of territory, it should be noted that the Loan Amount shall be made available 

immediately upon fulfillment of the conditions laid out in the Financing Agreement [Clause 2.2, 

p.12, FA]. In fact, the Loan Amount was transferred into the account of T-1 LLC right after 

the Agreement was executed since all conditions of Schedule 3 to the Financing Agreement had 

already been met at the time of its execution [l.1825, p.67, PO3]. As stated above, according to 

the question of utility made in the Fedax case for investment with financial nature, the Loan 

Amount, before the commencement of the dispute, has already been made available by 

CLAIMANT’s predecessor to the free use of T-1 i.e. the beneficial of the credit in this present 

case.  

47. Thirdly, the ASNEC Treaty also includes another requirement that the investment have to be 

in association with an Economic Activity in the Energy Sector [l.1580, p.62, ASNEC Treaty]. 

The phrase “Economic Activity in the Energy Sector” is defined as an economic activity 

concerning the exploration, production, processing, utilisation, storage, financing, marketing, or 
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sale of any energy resources (including natural resources), materials, installations and products 

[Art. I(3), ASNEC Treaty]. Indeed, the Loan Amount is a physical evidence of a financing 

activity into the production of coal-fired power plants.   

48. The matter of ownership and control of an investment by an Investor would be addressed 

separately in the next argument concerning MFNB’s investor title [l.60, Memo].  

ii. The Loan Amount satisfies other recommended criterias for a basic feature of an investment.  

49. Mercuria and Laoc do not have any bilateral investment treaty to define what qualifies as an 

investment [l.1947, p.71, PO3]. The only applicable law in this present case, i.e. the ASNEC 

Treaty, provides a definition of investment with a non-exhaustive list of qualified assets, not 

what constitutes an investment or any characteristics of an investment [l.1600, p.61, ASNEC 

Treaty]. Yet the appearance of a loan is not mentioned on this list [Art I(1), ASNEC Treaty]. 

Considering the lack of any specific mention of this asset, the Tribunal should find that if the 

loan is an investment, it would need to be proved through relation with other listed forms.  

50. The SALINI test demonstrates the characteristics of an investment and would be a practical 

choice to supplement this gap and help with the analysis of the existence of an investment [Salini 

v. Morocco]. In terms of application, the SALINI test has gained no small degree of legitimacy 

even outside of the ICSID system [Grabowiski, p.297; Romak S.A.  v. Uzbekistan]. Despite its 

controversy, arbitral boards still end up modifying the test and regularly use it as the starting 

point on which they base their analysis [Joy Mining Machinery v. Egypt; Jan de Nul N.V. v. Egypt]. 

SALINI introduces a clear four-pronged test that required a contribution of money or assets, a 

certain duration over which the project was to be implemented, an element of risk, and a 

contribution to the Host State's economy [id].  

51. Firstly, regarding the contribution of capital, on 1 December 2010, MFNB and T-1 LLC 

entered into the Financing Agreement, under this agreement, MFNB granted a loan of USD 

600.000.000 (six hundred million dollars) around 60% of the total cost of the construction of 

T-1 Power Plant [Clause 2.1, p.12,  FA]. After that, on 15 December 2010, T-1 LLC, relying on 

MFNB’s loan, bought a plot of land, obtained a construction permit, and began to build the 

power plant [l.1465, p.57, Facts]. Taken into account the nature of a construction, without the 

majority funding made available by CLAIMANT at the time, this project would not be made 

possible. It is clear that the T-1 Power Plant was built on land bought by MFNB’s loan, obtained 

legal permit and constructed all by relying on MFNB’s loan but not other.   

52. Secondly, regarding the duration requirement, the investment into the construction of the 

power plant is expected to break even after circa 20 years of successful operation, depending on 

coal prices and operational expenses [l.1450, p.57, Facts]. By the time the investment breaks 

even, the Loan Amount would be entirely refunded [Clause 3.1, p.12, FA]. Therefore, in light of 
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the agreement between both Parties, the Loan Amount would have a duration of 20 years which 

the project was to be implemented.  

53. Thirdly, regarding the risk element, in contributing capital for the construction of the power 

plant, MFNB as the pledge holder of 100% shares of T-1 LLC share the same risk that any 

investor has regarding changes of law [l.450, p.21, Record]. Moreover, in the MFNB Board 

Meeting on 19 November 2010, heated debate had been exchanged between several directors 

of MFNB before finalizing the decision to invest into the construction of T-1 Power Plant 

[l.200, p.11, Record]. The MFNB's directors made clear that this funding is a high-value 

investment in highly regulated markets [id].   

54. Fourthly, regarding the contribution to the Host State's economy, the purpose of the loan is 

the construction of T-1 Power plant which the Governor of Ticadia had stressed that it bears 

fundamental importance for the economic development of the region [l.181, p.10, Record].  

55. In conclusion, the Loan Amount is an independent investment that invests into the project of 

T-1 Power Plant along with the construction investment made by Mountaintop. Any break of 

obligation as related to the T-1 Power Plant is related directly to the outcome of the loan 

investment.  

b. MFNB is an Investor of a Contracting Party pursuant to Article I(4) of the ASNEC 

Energy Investment Treaty.  

56. According to the applicable law of this proceedings, “Investor of a Contracting Party”  means two 

type of people, nature person i.e. a person having the citizenship or nationality of or who is 

permanently residing in that Contracting Party in accordance with its applicable law and legal 

person i.e. a company or other organisation organised in accordance with the law applicable in 

that Contracting Party [Art. I(4), ASNEC Treaty].  

57. The Tribunal should find that MFNB is a qualified investor under the constitution and 

incorporation test (i) and MFNB owns and controls the investment (ii).  

i. MFNB is a qualified investor under the constitution and incorporation test.  

58. According to the Cambridge dictionary, the interpreting of the term “organised" would be to 

do or arrange things, plans, ideas, etc., according to a particular system. To be sure, under certain 

Treaty provisions, a legal person constituted in accordance with the laws of a contracting party 

and/or corporated in that contracting party’s area will be considered an investor of that state 

[Yannaca-Small, p.20]. Therefore, it should be taken to notice that the ASNEC Treaty requires 

potential investors to comply with the constitution and incorporation test; indeed, the 

combination of these tests is not unfamiliar in investment arbitration [id]. 

59. In light of the factual background, Mercuria is a Contracting Party to the ASNEC Energy 

Investment Treaty [l.1585, p.62, ASNEC Treaty]. MFNB i.e. Mercurian First National Bank JSC 
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is a joint-stock company with generally high-quality business loans and a long-standing 

relationship with Mountaintop [l.1452, p.57, Facts], moreover, it is constituted according to the 

laws of Mercuria [l.505, p.23, Record] and its registered office is located at 112741, 1 Money Lane, 

Juno, Mercuria [id]. Thus, it is undoubtedly that MFNB is a qualified investor in accordance 

with this test.  

ii. MFNB had both control and ownership of the Investment.  

60. The ASNEC Treaty, however, has an additional requirement for potential investors to be in a 

position of owning and controlling either directly or indirectly the investment [Art. I(1), ASNEC 

Treaty].  

61. Given the large amount that needed to be financed and that MFNB would be the sole financing 

institution, MFNB cooperated very closely with Mountaintop, inter alia, accompanying them to 

all important meetings with Laocan authorities [l.65, p.6, Notice]. According to the Financing 

Agreement, MFNB is the sole provider of the Loan Amount i.e. the investment [l.230, p.12, 

FA]. No record has shown any objection to the control and ownership of MFNB over its loan. 

Indeed, RESPONDENT has explicitly acknowledged the investor title of MFNB [l.625, p.27, 

Re. Notice] and stated if any claims against RESPONDENT for any breach of international law 

caused by Law 66 or any other acts, the person that could have submitted those claims to the 

Tribunal is MFNB [l.611, p.26, Re. Notice].  

Conclusion: MFNB is a qualified investor holding the Loan Amount as a cover investment 

according to the applicable law and test. Therefore, it should be broadly interpreted as the holder 

of the Loan Amount is the holder of the investment and this holder is a qualified investor, 

hence, there is no doubt as to its legitimate titleas long as these requirements are met.  

B. The Assignment Agreement between CLAIMANT and MFNB was valid and 

conducted in good faith 

62. After the implementation of the Coal Directive, the market value of the assets pledged under 

the Financing Agreement dropped by at least 40% [l.446, p.21, Record]. Hence, on 1 July 2017, 

MFNB and CLAIMANT concluded an Assignment Agreement according to which the rights 

under the Financing Agreement with T-1 LLC, all claims against Mountaintop as well as the 

rights to claim compensation from Laoc under the ASNEC Treaty were assigned to 

CLAIMANT [l.1454, p.60, Facts].  

63. RESPONDENT then challenged that the Assignment Agreement transferred rights outside of 

its competence. However, it is commonly acknowledged that Tribunals have divergent views on 

the validity of this kind of assignment, indeed, no reported decision has ruled that an assignment 

is per se invalid or il-legitimate [Nelson, p. 28]. In principle, the relevant treaty rights vest 

completely in the claimant, thus, the claim should be assignable as long as it is compatible with 
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the relevant Treaty regime and the good faith safeguard [id]. Therefore, the Tribunal should find 

that the Assignment Agreement was valid in all aspects (a) and conducted in good faith (b).  

a. The Assignment Agreement is valid under international applicable law and domestic 

practice.  

64. The assignment of investment and Treaty claims is not specifically allowed nor prohibited under 

the applicable ASNEC Treaty. Nonetheless, this Assignment Agreement is in accordance with 

the purpose and objective of the international applicable law (i) and valid under domestic law 

and in line with market practice (ii).  

i. The Assignment Agreement is in accordance with the purpose and objective of the ASNEC Treaty. 

65. Firstly, regarding the purpose of the Treaty, it should be noted that the Preamble of ASNEC 

Treaty supports the protection of intra-ASNEC investment flows and recognizes the need to 

encourage and create stable and favorable conditions for Investors [of other Contracting Parties] 

to make Investments in the ASNEC Regions. Thus, it is a reasonable interpretation that the 

objective of this investment treaty is to foster the flow of foreign direct investment [Art 31, 

Vienna Convention]. Various jurisdictions are in favor of assignment of investment and treaty 

claims as such severability greatly facilitates and speeds up the productive re-employment of 

assets in other ventures. Tribunal in Daimler v. Argentina has held that 

'[A]s the large and thriving global market for distressed debt attests, most jurisdictions allow for 

legal claims to be either sold along with or reserved separately from the underlying assets from 

which they are derived. The reason is that such severability greatly facilitates and speeds the 

productive re-employment of assets in other ventures.'  

66. Indeed, this Assignment Agreement is a means to ensure the continual capital flow of this 

project, especially in this present case where the original investor, being negatively affected, may 

find it difficult to protect its investment [l.1540, p.60, Facts]. CLAIMANT stepping into the 

shoes of MFNB as the legal successor to MFNB is in fact facilitating the release of value in 

assets, encouraging the flow and protecting the investment. 

67. Secondly, regarding the objective of the Treaty,  it states that a change in form in which assets 

were invested did not affect their character as an investment [l.1616, p.62, ASNEC Treaty]. This 

additional wording could be interpreted as the changes or restructure of the original investment 

made by foreign investors would not affect its protected investment status under the relevant 

Treaty [p.28, UNCTAD Series]. Therefore, changes in investment projects are allowed by the 

ASNEC Treaty even though they are not explicitly stipulated. At the same time, in light of the 

trend in investment arbitration, Tribunals have found that the modern tendency is to expand 

jurisdiction rather than narrowing down the scope of investors [Tokios Tekeles v. Ukraine; Wena 
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Hotels v. Egypt, KT Asia v. Kazakhstan]. With investment projects that can span over decades, the 

changing of investors in such an investment project is not uncommon [Nelson, p.26]. 

68. In conclusion, expanding investor jurisdiction (so long that it is within the framework of the 

relevant Treaty) is in accordance with the objective and purpose of the treaty and a mean to 

protect the said investment. 

ii. The Assignment Agreement is valid under Mercuria law and local market practice. 

69. Under Mercurian law, this Assigning Agreement satisfies all provisions applicable to the 

assignment of rights which affirms its validity [l.1807, p.68, PO3]. Moreover, the assignment was 

made at arm’s length and was consistent with the local market practices [l.1552, p.60, Facts]. 

b. The Assignment Agreement is conducted in good faith.  

70. Where assignment of treaty claims is for reasons other than to access to investor protection, 

this is likely to be done in good faith [Nelson, p.40]. Both MFNB and CLAIMANT are Mercurian 

companies which are covered investors under the ASNEC Treaty, therefore,  in no way was the 

assignment done to gain access to investor protection [l.1544, p.60, Facts]. 

71. Tribunal has held that if the assignee had a genuine commercial interest and it is not prohibited, 

an assignment of rights and claims is valid [Trendtex v. Credit Suisse]. In this case, CLAIMANT is 

financially better off than MFNB and has a genuine commercial interest in protecting the 

investment made in Laoc. Moreover, right after the assignment, in keeping matters transparent, 

CLAIMANT immediately notified the assignment to the Laocan government [l.1825, p.68, 

PO3].  

Conclusion: The silence of the ASNEC Treaty on the matter of assigned investment and Treaty 

Claim should not be interpreted narrowly as prohibiting all action related to that situation, 

especially in the modern era. Applying to the present case, not only the assignment was 

conducted in accordance with applicable investment law but also in line with normal market 

transactions, which, in the end, undoubtedly avow its validity.   

C. The Assignment Agreement between CLAIMANT and MFNB gives rights to 

CLAIMANT's investor title holding protected investment and Treaty claims.   

72. Only the Investor protected under ASNEC Energy Investment Treaty has rights to submit the 

dispute to an arbitral tribunal [Art. X(2), ASNEC Treaty]. RESPONDENT has challenged that 

CLAIMANT did not make or own any investment under the ASNEC Treaty and the ratione 

personae condition is not met [p.25, Re. Notice]. However, the Tribunal should find that 

CLAIMANT satisfies the ratione personae requirement (a) and under the Assignment Agreement, 

it has become a qualified investor holding a protected investment (b). 

a. CLAIMANT has met the ratione personae requirement.  
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73. The ratione personae requirement deals with the question of who may be a party to proceedings 

under the ASNEC Treaty between States and Nationals of other States [p.1, Al-Sharmani]. Most 

prominent among these are issues of nationality [id].  

74. In this present case, despite the fact that most major shareholders of CLAIMANT are large 

institutional investors from Europe and the United States i.e. Non-Parties to the ASNEC 

Treaty, the foreign control test should not be applied since the applicable ASNEC Treaty only 

required potential investors to comply with the constitution and incorporation test in deciding 

the matter of nationality [l.58, Memo]. Therefore, CLAIMANT as a joint-stock company which 

registered in 114564, 85 Grisham Street, Juno, Mercuria and incorporated under the laws of the 

Republic of Mercuria has fulfilled the nationality qualification and legitimately obtained the 

investor title [l.502, p.23, Record]. 

b. CLAIMANT is a qualified investor holding a protected investment.  

75. It should be noted that on 1 July 2017, MFNB had legitimately assigned and transferred “all the 

rights and claims, whether under domestic or international law, arising from the Financing 

Agreement” to CLAIMANT [Clause 1.2, p.23, AA]. This assignment includes any potential 

claims against Mountaintop Investments LLC and the Republic of Laoc [id]. CLAIMANT from 

this point is “considered the legal successor to MFNB in all matters pertaining to the Financing 

Agreement” [p.23, Record]. In other words, the Assignment Agreement has transferred the 

control and ownership of the Loan Amount and all its claims and rights arising thereafter to 

CLAIMANT. Moreover, as opposed to RESPONDENT’s belief that CLAIMANT did not 

make any investment in the territory of RESPONDENT, there is no record suggesting that the 

Loan Amount ever leaves the territory of Laoc. Hence, the Tribunal should find that 

CLAIMANT as the holder of the Loan Amount is the holder of an investment [l.61, Memo]. 

Conclusion: pursuant to the doctrine of ratione personae and its control and ownership over the 

Loan Amount, GNB as the claimant-assignee is a qualified investor holding a covered 

investment and therefore, giving rise to CLAIMANT jus standi. 

ISSUE 3: THE CHALLENGED MEASURES ARE ATTRIBUTABLE TO 

RESPONDENT 

76. Article 120 of the Founding Charter of the ASNEC Treaty is a provision regulating that when 

Member States enforce or implement decisions of ASNEC, the attribution of conduct shall be 

determined according to Article 6 & 7 ARIO. 

77. As explicitly stated by Article 4 ARIO and ARS, there must be a conduct which can be either 

an action or an omission. An omission can be relevant when there is an obligation for the State 

or international organization to act [ARIO commentary, Art. 4, ¶. 1; ARS commentary]. In the case 

at hand, FET standard requires the host State to protect CLAIMANT’s legitimate expectation 
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and takes measures in a reasonable way. Specifically, RESPONDENT not only has an obligation 

to maintain a stable legal framework but also find effective remedies for CLAIMANT in case it 

needs to change its domestic law. CLAIMANT, thus, challenges a series of RESPONDENT’s 

measures, including the act to require the abrupt shutdown of T-1 plant and the omission to 

mitigate the loss of CLAIMANT in Law 66 and Law 72. 

78. CLAIMANT submits that the challenged measures (A) shall not exclusively attributable to 

ASNEC according to Article 6 ARIO and (B) shall be attributed to RESPONDENT under 

Article 7 ARIO. 

A. The challenged measures shall not be exclusively attributable to ASNEC 

according to Article 6 ARIO. 

79. Under Article 6(1) ARIO, the conduct of an organ or agent of an international organization 

shall be imputable to this organization if the organ or agent acted in the performance of 

functions of that organ or agent. This article establishes two key elements to allocate the 

attribution to the international organization: first, the conduct of an organ or agent of the 

organization; second, performance of the entity of functions determined based on the rules of 

the organization. CLAIMANT contends that the status of the host State in this case at hand 

fails to meet all the requirements. 

80. Laocan Parliament or Laoc in general is certainly not an organ or agent of ASNEC. Article 2 

ARIO defines an organ of an international organization as any person or entity which is 

recognized in the rules of the organization.  In the EU framework, Member States could not act 

as an organ of the EU because they are not formally integrated into the institution structure of 

the EU [Delgado Casteleiro, p. 68-71]. Article 6 of ARIO does not attempt to cover the normative 

control of EU over the Member States’ conduct in implementing an EU measure, thus does not 

consider Member States as an de facto organ or agent of the EU [Jose Manuel Cortes Martin, p. 

194; Delgado, p 68-71]. In other words, when the EU takes normative decisions based on its 

competences, the enforcement or implementation of such decisions remains typically with the 

Member States. The authorities of the Member States continue to act as State organ or agent, 

rather than EU organ or agents [Kovacs, p. 394]. Likewise, in the case, Laoc did not act as an 

organ or agent of ASNEC because there is not any relevant provision in the Founding Charter 

of ASNEC. But Laoc is a Contracting Party of the ASNEC treaty and has an obligation to 

protect investment in its territory. Therefore, the attribution should be allocated to Laoc. 

81. In any event, dual or multiple attribution of conduct cannot be excluded. The tribunal could 

envisage conduct being simultaneously attributed to two or more subjects in case the joint organ 

exists [ARIO Commentary, Chapter II, ¶. 4].  An organ of a state and/or international organization 

may at times also act as an organ of another a state and/or international organization. In this 
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case, its conduct would be attributed to both subjects [Messineo, p. 70; EC Computer Report, ¶. 

8.16]. 

B. The challenged measures shall be attributed to RESPONDENT under Article 7 

ARIO. 

82. Under Article 7 ARIO, the conduct of an organ of a State that is placed at the disposal of 

another international organization shall be attributable to the act of the international 

organization if the organization exercises effective control over that conduct. 

83. When internal rules of an International Organization set out regulations as to the Member 

States’ responsibility to implement the Organization’s legal acts, the Organization is only 

premised to possess “normative control”. According to Professor Hoffmeister, the Union 

exercises normative control over the conduct of its Member States implementing an EU act 

‘[w]hen it is established that Union law governs both the substantive legality of and the available 

remedies for a measure.’ [Hoffmeisster]. 

84. However, in ILC’s commentary to the ARIO, effective control goes beyond the scope of 

normative control and reaches the extent of “factual control that is exercised over the specific 

conduct taken by the organ or agent placed at the receiving organization’s disposal” [ARIO 

Commentary, Art. 7, ¶. 4]. As was noted in a comment by one State, the account needs to be taken 

of the “full factual circumstances and particular context” [ORGA, ¶. 23]. 

85. Factual backgrounds which are key element in attributing responsibility shall be characterized 

to include “operational control” with specific instruction or direct participation in specific 

measures [White Industries v. India] and “preventive control” that is understood to mean “control 

most likely to be effective in preventing the wrong in question” [Yohei Okada]. 

86. As in Gaja Special Report, the ARIO did not cover normative control, but rather required 

factual, operational control with specific instruction [Gaji Special report; Jose Manuel Cortes Martin, 

Responsibility of International Organizations, p. 194]. 

87. In legal practice, “operational control” in the context of White Industries v. India as derived from 

the applicable attribution test is as follows: 

‘[S]uch conduct shall be attributable to the State only if it directed or controlled the specific 

operation and the conduct complained of was an integral part of that operation.’  

88. Such a test excludes from consideration matters of organizational structure and “consultation” 

on operational or policy matters [White Industry v. India]. 

89. In Military and Paramilitary Activities in and against Nicaragua, The International Court of 

Justice (ICJ) had to consider whether the conduct of the Contras could be attributed to the 

United States, such that the United States could be held responsible for breaches of international 

humanitarian law committed by the Contras. 
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90. Although the ICJ observed that the United States was responsible for the "planning, direction 

and support" given by the United States to the Contras, this fact did not mean that all of the 

conduct of the Contras was attributable to the United States. In Nicaragua v. United States of 

America, The ICJ held that: 

‘[D]espite the heavy subsidies and other support provided to them by the United States, there 

is no clear evidence of the United States having actually exercised such a degree of control in all 

fields as to justify treating the contras as acting on its behalf. ... All the forms of United States 

participation mentioned above, and even the general control by the respondent State over a 

force with a high degree of dependency on it, would not in themselves mean, without further 

evidence, that the United States directed or enforced the perpetration of the acts contrary to 

human rights and humanitarian law alleged by the applicant State. Such acts could well be 

committed by members of the contras without the control of the United States. For this conduct 

to give rise to legal responsibility of the United States, it would have to be proved that the State 

had effective control of the military or paramilitary operations in the course of which the alleged 

violations were committed.’ 

91. In the ILC's discussion of the Nicaragua case, it noted that: 

‘[W]hile the United States was held responsible for its own support for the contras, only in 

certain individual instances were the acts of the contras themselves held attributable to it, based 

upon actual participation of and directions given by that State. The Court confirmed that a 

general situation of dependence and support would be insufficient to justify attribution of the 

conduct to the State’. 

92. The ICJ's test of "effective control", as developed in the Nicaragua case, was reaffirmed by the 

ICJ in the Genocide case in 2007. There, the ICJ stated that: 

‘[l]t has to be proved that [the persons or groups] acted in accordance with that State's 

instructions or under its 'effective control'. It must however be shown that this 'effective control' 

was exercised, or that the State's instructions were given, in respect of each operation in which 

the alleged violations occurred, not generally in respect of the overall actions taken by the 

persons or groups of persons having committed the violations’ [ICJ Rep 43, 208, ¶. 400]. 

93. Thus, the test under public international law for whether a State or an International 

Organization “controls” or “directs” the acts and omissions of a person or group of persons 

involves a high threshold, requiring the subject exercising “effective control” to guide, direct or 

instruct the de facto actors to act or not to act in a particular manner. 

94. Regarding the “preventive control” as another element constituting the concept of “effective 

control”, the Dutch courts in the Stitching Mothers of Srebrenica case cast new light on the 

interpretation and application of the “effective control” test by adhering strongly to 
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Dennenbaum’s theory to maintain that when peacekeepers act against UN orders on their own 

initiative, the conduct is attributable to the Troop Contributing Nations. In the court’s opinion, 

it is ‘because the State has a say over the mechanisms underlying’ the ultra vires conduct, such as 

‘selection, training and the preparations for the mission of the troops placed at the disposal of 

the UN’, and it also ‘has a say about personnel matters and disciplinary punishments’ [Stichting 

Mothers of Srebrenica].  

95. In this respect, Luigi Condorelli, an eminent scholar on the doctrine of attribution, is 

unquestionably correct in identifying the organizational status that ties peacekeepers 

concurrently to TCNs and the UN [L. Condorelli]. He contended that ‘the peacekeepers, when 

they execute their mission, certainly represent the “elements of governmental authority” of the 

UN, but also those of their state’ [id].  

96. In this case at hand, ASNEC only exercises normative control over the act of their Member 

States. RESPONDENT may argue that ASNEC was exercising effective control over 

RESPONDENT’s implementation of Law 66 and Law 72 in light of the binding nature of the 

Coal Directive. However, CLAIMANT contends that such measures could not rise to the level 

of “effective control” under international law. 

97. Article 115 of the ASNEC’s Founding Charter has specified that a directive shall be binding 

only to the result to be achieved and hence, leave each Member State to decide the choice of 

form and methods. 

98. Article 18 of the Coal Directive only requires each Member State to reduce the percentage of 

its final gross production of energy from coal-fired power plants to 0 by 31 December 2028 

[l.345, p.17, Record] without directing or instructing Member States to act or not act in any 

particular manner, meaning that the ASNEC intentionally left its Member States to choose any 

appropriate mechanisms that both comply with their international obligations as having a 

membership status and serve the national interest by seriously taking into account relevant 

stakeholders, including foreign investors. 

99. Alternatively, CLAIMANT argues that, since there was no actual participation or specific 

instructions of the ASNEC in its Member States’ policy making, RESPONDENT could have 

chosen other options beside the enactment of Law 66, including, but not limited to, the 

conversion of the existing coal-fired power plants into renewable ones with favorable feed-in 

tariff schemes alongside that can effectively assist investors in their transition process. 

100. Moreover, Law 72 even envisaged the creation of the Laocan Renewables Company (“LRC”), 

owned and funded by the government and tasked with headlining the development of the 

Laocan renewables sector and building a number of large-scale renewable facilities in all region 

of Laoc [l.416, p.19, Record]. This state-owned renewable energy installation was obviously not 
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required in any of the ASNEC’s legal documents, meaning that RESPONDENT was exercising 

its absolute legislative autonomy to enact the law in question. 

Conclusion: Since RESPONDENT implemented the challenged measures without the 

existence of effective control from ASNEC and the concept of dual attribution could not be 

excluded in determining attribution of conducts, CLAIMANT submits that the Respondent 

should be held accountable for its enactment of the challenged measures in question. 

 

ISSUE 4: THE CHALLENGED MEASURES VIOLATE ARTICLE II(1) OF 

THE ASNEC ENERGY INVESTMENT TREATY 

101. Based on the host State’s specific representation that committed to maintain a stable legal 

framework, MFNB, the initial investor decided to invest USD 600,000 in the T-1 plant in 2010. 

However, only 2 years after this plant was commercially operated, Laocan Parliament abruptly 

and radically reversed its energy law, inflicting considerable losses on the investor. CLAIMANT, 

thus, challenges RESPONDENT’s measures including the act to require the abrupt shutdown 

of T-1 plant and the omission to mitigate the loss of CLAIMANT in Law 66 and Law 72. 

102. Article II(1) of the ASNEC Energy Investment Treaty regulates that: “Each Contracting Party 

shall accord at all times to Investments of Investors of other Contracting Parties fair and 

equitable treatment… In no case shall such Investments be accorded treatment less favorable 

than that required by international law, including treaty obligations.” [ASNEC Treaty, p. 62, l. 

1645]. 

103. In this formulation, the FET obligation is not strictly linked to the stipulations of international 

law. In Azuris v. Argentina, the tribunal explained the FET provision which has the similar 

language to Article II(1) the ASNEC Treaty: 

‘[n]o…less favourable than that required by international law” that “The clause, as drafted, 

permits to interpret fair and equitable treatment and full protection and security as higher 

standards than required by international law. The purpose of the third sentence is to set a floor, 

not a ceiling, in order to avoid a possible interpretation of these standards below what is required 

by international law’. [Azuris v. Argentina, Award, para. 361] 

104. Therefore, this kind of FET provision would give more room for interpreting FET as adding 

to or beyond the international law requirements [UNCTAD Series, p. 23; Campbell McLachLan, 

p. 270; Bonnitcha, p. 147; Duke Energy v. Ecuador, para. 337; Lemire v. Ukraine, Decision on Jurisdiction 

and Liability, para 253]. 

105. In this view of Article II(1) the Treaty, actions or omissions of the Parties may qualify as unfair 

and inequitable, even they do not amount to an outrage, to willful neglect of duty, egregious 
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insufficiency of State actions or even in subjective bad faith as required in the minimum standard 

under customary international law [Lemire v. Ukraine, Decision on Jurisdiction and Liability, p. 254]. 

106. Fleshing out the elements of the content of the FET standard is an ongoing process, in which 

tribunals play a critical role. Among different interpretations most often relied upon by tribunals 

when applying the FET standard is whether the host State exercises the conducts such as (1) 

defeating investors’ legitimate expectations, (2) denial of justice and due process, (3) manifest 

arbitrariness in decision-making, (4) discrimination, (5) outright abusive treatment [UNCTAD 

series, p. 62] 

107.  CLAIMANT submits that RESPONDENT’s challenged measures breached the FET standard 

in this Treaty because of three reasons: (A) RESPONDENT frustrated CLAIMANT’s 

legitimate expectations and (B) its measures were taken in an unreasonable manner. 

A. By adopting Law 66 and Law 72, RESPONDENT frustrated CLAIMANT’s legitimate 

expectations 

108. RESPONDENT failed to protect CLAIMANT’s legitimate and justified expectations as [I] the 

FET standard in the ASNEC Treaty requires the host State’s obligation to protect legitimate 

expectation of investors, CLAIMANT’s expectation about a stable legal framework to protect 

such a huge and long-time power plant is legitimate (a) and well-founded (b), RESPONDENT 

failed to protect CLAIMANT’s legitimate expectation by radically altering its energy policy (c). 

a. The FET standard contains the requirement to protect CLAIMANT’s legitimate 

expectations 

109. The interpretation of the FET standard must comply with the requirements of Article 31(1) 

VCT. It must be done “in good faith in accordance with the ordinary meaning to be given to 

the terms of the treaty in their context and the light of its object and purpose”. 

110. The context of Article II(1) is to be found in the Preamble of the Treaty, in which the 

Contracting Parties recognize that: 

‘[t]he importance of sustaining economic growth and development in the ASNEC Region 

through joint effort in promoting intra-ASNEC investment flows” and “the need to encourage 

and create stable, equitable, favourable and transparent conditions for Investors of the other 

Contracting Parties to make Investments in the ASNEC Region’. 

111. According to these stated objectives and purposes of the Treaty, the FET standard should be 

understood to be a treatment that creates the stable and transparent legal and business 

conditions for Investors in order to protect foreign investments and promote intra-ASNEC 

investment flows. An investor’s decision to make an investment relies on an assessment of the 

State’s law and the totality of the business environment at the time of the investment as well as 

on the investor’s expectation that the conduct of the host State subsequent to the investment 
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will be fair, equitable and reasonable [Saluka v. Czech, Partial Award 2006, ¶. 301; Vivendi v. 

Argentina II, ¶. 7.4.4; LG&E v. Argentina, ¶. 125; Duke v. Ecuador, ¶. 339; National Grid v. Argentina, 

¶. 170]. 

112. The FET standard is thus closely tied to the notion of legitimate expectation which has 

occasionally been referred to by international tribunals [Dolzer, p. 103; Schreuer, 374-380; Tecmed 

v. Mexico, ¶. 154; CME v. Czech, para 155; Waste Management v. Mexico, ¶. 98]. This doctrine 

establishes that actions or omissions by the State are contrary to the FET standard if they 

frustrate legitimate and reasonable expectations on which the investor relied at the time when 

he made the investment [Thunderbird v. Mexico, ¶. 147-48, PSEG v. Turkey, ¶. 113; LG&E v. 

Argentina, Decision on Liability, ¶. 127; Enron v. Argentina, ¶. 262; National Grid v. Argentina, ¶. 170]. 

113. The legitimate expectation is an emerging element of FET standard, which is widely accepted 

by tribunals today. Because from the 1920s, the state of investment becomes complex and 

massive, investors have to face a lot of risks due to the long-term duration of the investment. 

Therefore, to achieve the aim to promote and intensify foreign investment of the host States, 

legitimate expectation is a key element to balance the right of investors and the sovereign power 

of states [UNCTAD, series, 62]. 

Conclusion: The FET standard in Article II contained the obligation to protect legitimate 

expectation of investors. 

b. CLAIMANT’s expectation is legitimate and well-founded. 

114. The legitimate expectation of CLAIMANT is a stable and predictable framework but not a 

frozen legal and business investment. CLAIMANT recognizes the sovereign right of the host 

State to adopt, modify and amend its law in its territory. 

115. However, in striking the balance between stability and flexibility in the regulatory regime, 

tribunals typically required the presence of these following elements in finding a breach of the 

treaty standard: a specific assurance or promise of a competence organ attributable to the State 

upon which the investor reasonably relied in deciding to invest [UNCTAD Series, 63; LG&E, 

¶. 130; Duke Energy, para 340]. 

116. Firstly, content of the representation: The governor of Ticadian Municipality, Mr. Ji-Yeong, promised 

that : 

‘[a]ll Laocan government officials … would cooperate with Mountaintop to fullest extent 

possible even after the launch of the plant…we would maintain favourable conditions for 

foreign investors so that they could see more projects like T-1 in the future’.  

117. In Glamis Gold v. United States, the implied commitment could amount to a binding promise. 

Tribunals consider whether or not a promise exists based on the wording of instruments and 

the relevant circumstances. First, “maintaining” is an affirmative verb expressing the 
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confirmation to keep favourable conditions stable. “Favourable conditions” is the same 

language in the Preamble of the Treaty, which is analyzed to contain stable legal and business 

conditions - the key element on which investors based their decision to invest in the host State. 

Second, with the aim to “see more projects like Ticadia-1 in the future” and the awareness of 

the 40-year life-time of T-1 plant, Laocan government proactively gave a promise to maintain 

its legal and business framework in the 40-year duration of T-1. 

118. In the light of the political-economic environment in Laocan territory at the time of making 

investment [Methanex v. United States; Parkerings v. Lithuania, ¶. 335-336], this commitment is 

reasonable. First, by 2010, Laoc had long relied on its substantial domestic coal energy and this 

sector accounted for 20% of Laocan total GDP and remained highly stable. Second, Laocan 

regulation in the coal sector had not changed over the past 25 years and Laocan government 

saw no reason to change the law against this sector despite of some suggestions to transitioning 

to renewable energy. Hence, the investor could not foresee that there was any evidence that the 

Laocan law will change to phase out the T-1. In this context, with a specific representation like 

that, it was legitimate for the investors to believe the assurance of the host State to maintain a 

stable legal and business framework. 

119. Secondly, form of the representation: A representation that implies a promise of stability may be 

presented in both written and oral statements by government officials. In Duke Energy v. 

Ecuador, the tribunal accepted that expectations could be derived from “conditions that the 

State offered the investor” at the time of the investment, without any requirement that the offer 

be embodied in a legally effective form [Duke v. Ecuador, ¶. 340; GEA Group V. Ukraine, Award, 

paras 287, 291]. Similarly, in Metalclad v. Mexico, the tribunal ruled that the specific commitment 

could be made by the authority officials’ statement [Metaclad v. Mexico]. These show that there 

are many forms of legal instruments which recorded a specific assurance of the host State. 

Specifically, a stabilization clause in written documents such as an investment treaty, investor-

state contract, or licenses, permits is not required if a specific representation in the 

Government’s statement exists. Thus, the statement of the Governor in the interview to 

Ticadian Weekly Journal with specific content as proved above satisfied the requirement of a 

specific commitment. 

120. Thirdly, attribution of the representation:  In Micula v. Romania, the tribunal considered whether 

the host State made a promise or gave an assurance that  

‘[t]here must be a promise, assurance or representation attributable to a competent organ or 

representative of the state,…’ [Micula v. Romania, Award, ¶. 669].  

121. The tribunal in SPP v. Egypt further established the criteria to assess the attribution of the 

representation in the legitimate expectation doctrine that it must be based on the internal laws 

https://www.italaw.com/sites/default/files/case-documents/ita0256.pdf
https://www.italaw.com/sites/default/files/case-documents/ita0256.pdf
https://www.italaw.com/sites/default/files/case-documents/ita0256.pdf
https://www.italaw.com/sites/default/files/case-documents/ita0356.pdf
https://www.italaw.com/sites/default/files/case-documents/ita0356.pdf
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of Egypt, not the ILC’ ARS [SPP v. Egypt, Award, ¶. 83].  In the case at hand, each Governor is 

considered to be a direct extension of the power of the Laocan Government for the territory of 

his or her municipality [l.1784, p.67, Record]. This means that Governor acted on behalf of 

Laocan government when making the assurance [l.1780, p.66, Record]. 

122. Fourthly, reliance of the investor on this representation: Many arbitral decisions suggest that an investor 

may derive its legitimate expectation from specific commitments either (i) addressed to it 

personally or (ii) not specifically addressed to a particular investor but which are made with a 

specific aim to induce foreign investor to make the investment [Glamis Gold v. US, Award, ¶. 

627]. In the case at hand, although the statement was made in public, it clearly encouraged 

foreign investors, particularly MFNB, to invest in the T-1 plant, which bears fundamental 

importance for the economic development in Ticadia. MFNB, thus, relied on it to decide to 

give the loan to T-1 LLC to construct the T-1 plant in 2010 and commercially operated this 

project in 2014. Therefore, MFNB could derive its rights under this legitimate expectation from 

this statement. Later on, MFNB transferred all its rights to GNB, CLAIMANT. This fact means 

that GNB could continuously invoke this statement to require the host State protect this 

legitimate expectation. 

123. In conclusion, CLAIMANT’s expectation about the regulatory stability is legitimate and 

justified. In other words, RESPONDENT has the obligation not to change its law radically 

against this investment as it promised. 

c. RESPONDENT failed to protect this legitimate expectation 

124. Because of the adoption of Law 66 and 72, the Ticadia - 1 plant has to be shut down 26 years 

before the end of its expected 40-year lifetime. The plant became unable to repay the loan under 

the Financing Agreement, inflicting considerable losses on the institution that provided 

financing for the loan. 

B. The challenged measures were unreasonable. 

125. Article 2 of the ASNEC Treaty provides that: 

[n]o Contracting Party shall in any way impair by unreasonable or discriminatory measures the 

management, maintenance, use, enjoyment or disposal [l.1645, p.62, Record].  

126. As the Arbitral Tribunal determined in Saluka v. Czech, the standard of “reasonableness” has no 

different meaning than the “fair and equitable treatment” standard “with which it is associate”. 

The Tribunal in Biwater v. Tanzania cited the Saluka decision as authority by adopting its analysis 

of this standard and holding that the standard of reasonableness requires that government 

conduct “bears a reasonable relationship to some rational policy”. As the Tribunal recognized 

in Enron v. Argentine Republic, the rationale for the change in the host State’s regulatory framework 

“might be perfectly reasonable in light of changing economic conditions in the country”. 
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Similarly, Total v. Argentine Republic’s Tribunal also determined that “the evolution of the host 

economy” as one of the criteria in evaluating the fairness of the conduct of the host country 

towards an investor. 

127. Consistently, CLAIMANT finds that the key element in considering state’s reversal of law as a 

reasonable act so as to be qualified to be protected under the FET standard is the existence of 

changing factual circumstances. However, natural disasters, such as floods, occurred and led to 

human loss and property damage in 2000. Against such a background, domestic coal mining 

and coal generation in Laoc still remained highly stable, which can be explained by a favourable 

attitude of the Laocan authorities towards the coal industry, [l.156, p.9, Record] one of which was 

the active encouragement to attract foreign investors to invest in Laocan coal-fired power 

industry. Therefore, the reasonableness of the phase-out policy cannot be justified, given the 

obvious fact that natural catastrophes and their adverse consequences took place before and at 

the time RESPONDENT launched their foreign investment attraction strategy and 

subsequently granted the License for Commercial operation of T-1 with the expected 40-year 

lifetime. 

128. CLAIMANT argues that RESPONDENT’s totality of actions was inconsistent and 

contradictory to the objective it claimed to justify its abrupt change of the regulatory framework, 

in the sense that the Laocan Environmental Union (“LEU”), which became the most supported 

environmental political party and held a majority in the Laocan Parliament after forming an 

environmental coalition with other parliamentary minorities, [l.1485, p.58, Record] did not 

manage to do much after the 2015 elections [l.1875, p.69, Record]. And, even when adverse 

consequences of natural disasters had been apparent since 2000, no specific law addressing the 

problems of floods were enacted before the adoption of the phase-out policy, [l.1885, p.69, 

Record] resulting in an even worse environmental situation, which eventually placed 

CLAIMANT in a greater position to be blamed. 

129. According to the rules for interpreting treaties, including investment treaties, Article 31(1) of 

the Vienna Convention provides: 

‘[A] treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given 

to the terms of the treaty in their context and in light of its object and purpose.’ 

130. Tribunals have found assistance in looking at the object and purpose of the treaty in question. 

The object and purpose may be discerned from its title and preamble, [Saluka v. Czech] which is 

read from the ASNEC Treaty’s preamble as follows: 

[H]aving regard to the importance of sustaining economic growth and development in the 

ASNEC Region through joint efforts in promoting intra-ASNEC investment flows; […] 

Recognizing the need to encourage and create stable, equitable, favorable and transparent 
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conditions for Investors of other Contracting Parties to make Investments in the ASNEC 

Region [l.1587-91, p.61, Record]. 

131. Interpreting from the given preamble, one of the ultimate objectives of the Treaty is to protect 

and provide foreign investments with favorable conditions. In the balance with host State’s 

interests, any regulatory modification, assuming to be made in consistent with the protection of 

health, safety and environment, should be accompanied by appropriate remedies when such 

modification inflicts losses on the relevant investors. 

132. RESPONDENT initially relied the claim of its compliance with international obligations on 

Article 7 of the Coal Directive which encouraged Member States to “apply support schemes to 

provide incentives for the integration of electricity from renewable sources in the electricity 

market” [l.353, p.17, Record]. However, applying support schemes indicates that when enacting 

measures to implement the Coal Directive, Member States should seek for relief measures to 

help investors suffering from economic damage to recover their loss with an accessible support 

mechanism to transition into a new industry. 

133. Tribunal in Enron case rejected to frame the dispute around the frozen contracts, but rather on 

“whether they (contracts) can be adjusted to such changing realities in an orderly manner as 

provided under the regulatory framework and the contract itself, including the negotiated 

modification of the license, or whether this will be done by unilateral action of the 

Government”. Following this recognition, the Tribunal went further by implying that as “the 

unilateral action by the Government became the predominant feature of the process of 

adjustment”, “it can only be exercised within the confines of the law and duly taking into 

account the rights of individuals” [id].  

134. In the case at hand, the implementation of the Law 66 to phase-out all coal-fired power plants 

in the territory of Laoc changed the utmost fundamentality of the operation of T-1, turning it 

into a distressed asset with a shallow level of liquidity. Nevertheless, the adoption of Law 72 

was the only measure taken by RESPONDENT in its attempt to rationalize the abrupt change 

of the regulatory framework. 

135. However, given that the feed-in tariff scheme established by Law 72 required CLAIMANT, 

whose investment had become a great economic burden, to commit a further substantial 

amount of capital to construct renewable energy generating installations and LRC’s installations 

would also benefit from the feed-in tariff scheme, Law 72 did in fact set out an unequal starting 

point between LRC and other competitors in the same industry, necessarily putting 

CLAIMANT in a comparatively disadvantaged position even when deciding to transition into 

the renewable sector. 
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136. RESPONDENT might argue that LRC was created to address the problem of electricity 

shortage. However, CLAIMANT contends that this explanation is not legitimate given the 

currently available facts. 

137. Firstly, following the coal phase-out, neither the Republic of Laocs nor the Municipality of 

Ticadia suffered any immediate losses, whether economic or in terms of energy production-

delivery, since coal-fired power plants could continue operation during the transitional period 

provided [l.1840, p.68, Record] and beside the coal-fired industry, other types of power plants, 

e.g. nuclear reactors or plants fueled with natural gas, are also present on the territory of Laoc 

[l.1835, p.68, Record]. As a matter of fact, electricity shortage is unlikely to occur in the short 

term. 

138. Secondly, it has not been proven by RESPONDENT why establishing a state-owned company 

is the only way to tackle electricity shortage. Alternatively, CLAIMANT submits that state 

budget spent for LRC installation could be utilized as a stimulus package, to incentivize investors 

suffering from considerable losses due to the phase-out policy, which can be a more effective 

transitional mechanism, especially in the absence of a dominating state giant in the renewable 

power industry. 

Conclusion: Since RESPONDENT failed to protect CLAIMANT’s legitimate expectation by 

way of establishing unreasonable acts inconsistent with its claimed objectives and not providing 

CLAIMANT with effective remedies, CLAIMANT submits that the Tribunal should find that 

there exists a serious violation of Article II(1) of the ASNEC Energy Investment Treaty 

occuring at the expense of CLAIMANT’s vital interest. 

 

REQUEST FOR RELIEF 

In light of the above submissions, Counsel for CLAIMANT respectfully requests the Tribunal 

to find that: 

1. CLAIMANT has standing in this case. 

2. Mr. Mason should not be removed as arbitrator in this proceeding.  

3. The challenged measures should be attributable to RESPONDENT. 

4. The challenged measures violate Article II(1) of the ASNEC Energy Investment Treaty. 

 


