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STATEMENT OF FACTS

Parties to the Dispute

1. GOLIATH NATIONAL BANK (GNB or Claimant), a joint-stock company,

with its registered office in 114564, 85 Grisham st., Juno, Mercuria. MFBN

and Claimant executed the Assignment Agreement assigning Claimant all

rights arising out of and in connection with the financing of Ticadia-1 LLC in

exchange for the payment of USD 150,000,000 on 1 July 2017.

2. The Republic of Laoc (Laoc or Respondent) is a parliamentary republic. Its

economy has been relying on the coal sector for decades. Laoc is a member of

a regional economic integration organization called the Association of

Sovereign Nations for Economic Cooperation (ASNEC). Like most of the

ASNEC Member States, Laoc is a party to the Treaty Concerning the

Encouragement and Reciprocal Protection of Energy Investments in the

ASNEC Region (ASNEC Energy Investment Treaty).

Respondent Made Specific Representation to MFNB and Mountaintop

3. In August 2009, considering the strong political support for coal-fired power

plants in Laoc, the Mercuria-incorporated Mountaintop Investments LLC

(Mountaintop) started to explore the possibility of constructing the highly

efficient and state-of-the-art 850 MW coal-fired power plant Ticadia-1.

Mountaintop needed substantial external financing, therefore, approached the

Mercurian First National Bank JSC (MFNB), Claimant’s predecessor.

4. In the meeting between Ticadian Municipal Government, MFNB and
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Mountaintop dated 19 August 2009, the Governor of Ticadia, Mr Ji-Yeong,

made specific representations to Mountaintop and MFNB, thereby actively

encouraging them to invest in the construction of T1. Against this background,

MNBF decided to proceed with the construction of the coal-fired power plant.

Respondent’s Enactment of Law 66/2016.

5. On 25 September 2014, T1 had its start-up and commenced commercial

operations. However, after 2 years of operation, Respondent adopted the Law

66/2016 forcing T1 to shut down 26 years before the end of its expected

40-year lifetime. The investment into the construction of the power plant is

expected to break even after circa 20 years of successful operation and

Ticadia-1 LLC is expected to pay off the entire amounts of funds loaned for

the construction by the time the investment breaks even. While because of

Respondent’s measures, T1 became unable to repay the loan under the

Financing Agreement, inflicting considerable losses on the institution that

provided financing for the loan, namely, MFNB.

Respondent’s Enactment of Law 72/2016.

6. Respondent enacted Law 72/2016 on 5 December 2016 which established a

feed-in tariff scheme for the renewables sector. However, in order to benefit

from this scheme, Claimant would have to commit a further substantial

amount of capital to construct renewable energy generating installations.

Moreover, Law 72/2016 envisaged the creation of the Laocan Renewables

Company (LRC), owned and funded by the government and tasked with

headlining the development of the Laocan renewables sector and building a
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number of large scale renewable facilities in all regions of Laoc. Given that

all LRC’s installations would benefit from the feed-in tariff scheme, Law

72/2016 was nothing more than the Laocan government’s attempt to take over

the renewable energy market.

Claimant Became the Legal Successor to MFNB.

7. On 1 July 2017, MFBN and Claimant executed the Assignment Agreement.

Claimant is, from that moment on, to be considered the legal successor to

MFNB.

This KCAB Arbitration Is Launched.

8. Claimant filed a request for arbitration with Laoc pursuant to UNCITRAL

Arbitration Rules (2010) on 31 January 2019. The Arbitral Tribunal was

constituted on 5 March 2019.

Respondent’s Challenge of Arbitrator.

9. On 16 June 2019, Respondent submitted its challenge about Mr Mason’s

impartiality and independence because of Mr Mason’s article and social

media post concerning climate change measures, failure to disclose his

appointment as arbitrator in Hewer Plants JSC v. Wellfalcon which is very

similar to the present case and previous opinions presentation in an interview.

Response from Mr Mason and Claimant.

10. Both Mr Mason and Claimant reviewed Respondent’s concern but did not

share Respondent’s conclusion.
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11. Mr Mason was convinced that he had complied with the disclosure obligation

under arbitration rules and IBA Guidelines and believed that his appointment

in these other cases would not give rise to any justifiable doubts about

impartiality or independence. Besides, the interview was to give career advice

to young practitioners and not an in-depth legal analysis of a complex legal

question.

12. Claimant submitted that arbitrators in investment arbitrations frequently deal

with seemingly similar factual constellation is well known and typical for this

type of arbitration and also pointed out the interview was given more than a

year ago and did not give rise to any justifiable doubts about Mr Mason’s

impartiality or independence.
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ARGUMENTS

I. CLAIMANT HAS STANDING IN THESE PROCEEDINGS

1. On 1 July 2017, MFBN and Claimant executed the Assignment Agreement

assigning Claimant all rights arising out of and in connection with the

financing of Ticadia-1 LLC in exchange for the payment of USD

150,000,000 . As a result, Claimant could obtained the right of claim for

arbitration under the Treaty transferred from MFNB.(A) Also, Claimant could

directly obtains the right of claim for arbitration under the Treaty based on the

identity of investor.(B)

A. Based on the valid Assignment Agreement, Claimant obtained the right

of claim for arbitration under Treaty transferred from MFNB.

2. In the absence of a clear provision in the investment treaty, except for special

circumstances, the right of claim for arbitration under the treaty shall be

assignable. (a) In this case, assignment for which permission was obtained

included right to arbitrate, even if not spelled out explicitly. (b)

a. In the absence of a clear provision in the investment treaty, the right of

claim for arbitration under the treaty is assignable.

i. The general rule of assignability of arbitral claims is assignment

allowed.

3. Neither Treaty nor UNCITRAL Arbitration Rules prohibits the assignment of

arbitral claims. However, to treat the silence of these procedural frameworks
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as a prohibition on arbitral claims assignment would be contrary to the

purpose of Treaty and the ethos of UNCITRAL which are aimed at promoting

international investment and trade.

4. To be more specific, tribunal in Daimler suggested that legal claims could be

either sold along with or reserved separately from the underlying assets which

could facilitate and speed the productive re-employment of assets in other

ventures.1 Moreover, UNCITRAL confirmed the admissibility of transactions

involving the assignment of receivables in order to promote the availability of

capital and credit on the basis of receivables at more affordable rates, and in

turn to facilitate the development of trade finance and international trade.2

5. In the present case, the Ticadia-1 loan amounted to 10% of the MFNB debt

portfolio3, while following the enactment of the Coal Directive, the profitable

high-end power plant was turned into a distressed asset with a shallow level

of liquidity. Unable to enforce Mountaintop’s guarantee in a timely fashion,

MFNB found itself in a difficult situation caused by the lack of liquidity and

to avoid insolvency, MFNB decided to sell a part of its credit portfolio to

Claimant.4 As a result of unreasonable measures, MFNB lacked the required

financial resources to pursue its claim, and the assignment of claim may be

the only way the claim can be actually pursued. After the assignment is

1 Daimler Financial Services AG v. The Argentine Republic, ICSID Case No. ARB/05/1, Award,

para.144.
2 United Nations Convention on the Assignment of Receivables in International Trade, p. 27, para.

2.
3 See FDI Moot, p.57, para. 13.
4 Ibid, p. 60, para. 29.
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completed, MFNB can continue to carry out other investment projects, and

the relevant issues regarding the project of Ticadia-1 will be resolved by

Claimant. As UNCITRAL expected in the enactment of the Convention,

allowing the assignability of arbitral claims under the Treaty would promote

the availability of credit and facilitate the international investment and trade

in turn.

ii. The doctrine of “intuitu personae” alleged by Respondent does not

impose limits on assignability.

6. In the Response to the Notice of Arbitration, Respondent referred to the

doctrine of “intuitu personae” as a exception to general rule that the treaty

claims have a close link to the personality of the original investor, which

imposes limits on their assignability.5

7. Relevant issue was issued in Vannessa and tribunal invoked this doctrine

based on the evidence demonstrates that as a matter of fact the identity of

Placer Dome was a material element in the conclusion of the contracts

relating to the exploitation of the Las Cristinas mines.6 However, it is clearly

written in the Financing Agreement that MFNB could assign all rights under

this agreement to any third at any point in time after this agreement is

executed and no consent from Ticadia-1 LLC or Mountaintop shall be

necessary. An agreement becomes effective only if the parties to the

agreement consent to it. The signatures at the end of the contract demonstrate

5 Ibid, p. 27, para. 7.
6 Vannessa Ventures Ltd v. The Bolivarian Republic of Venezuela, ICSID Case No.ARB(AF)/04/6,

Award, para. 147.
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that all parties agree to the validity of this clause, which indicates that what

Ticadia-1 LLC really needed was substantial external financing,7 not

necessary from MFNB but could also from any other bank if it can afford

such loan. Since there is no evidence that the identity of MFNB was a

material element in the investment, the doctrine of “ intuitu personae”

alleged by Respondent does not impose limits on assignability.

8. Therefore, in the absence of clear provisions to prohibit the assignment in the

investment treaty, the right of claim for arbitration under the treaty is

assignable.

b. Assignment for which permission was obtained includes the right to

arbitrate, even if not spelled out explicitly.

9. In Amco, tribunal decided that the right to invoke the arbitration clause is

attached to the investment and may be transferred with those shares.8 Similar

in this case, as per Article 7 of the Financing Agreement, MFNB could assign

all rights under this agreement to any third at any point in time after this

agreement is executed,9 and after the assignment was completed, Claimant is

entitled to the investment and enjoys the right to arbitrate attached to such

investment.

10. To conclude, based on the general rule and a valid Assignment Agreement at

hand, Claimant obtained the right of claim for arbitration under the Treaty

7 See n 3, p. 5, para. 7.
8 Amco Asia Corporation and Others v. Republic of Indonesia, ICSID Case No. ARB/81/1,

Decision on Jurisdiction, para. 31.
9 See n 3, p. 13.
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transferred from MFNB.

B. Claimant directly obtains the right of claim for arbitration under the

Treaty based on the identity of investor.

11. The first thing to emphasize is Respondent acknowledged MFNB was an

investor under the Treaty and could submit claims to arbitration.10 Even if

tribunal should consider that the right of claim for arbitration was not

included in Assignment Agreement or did not assign to Claimant, the

assignment of MFNB’s claim to money shall be valid and Claimant has

already been the Lender in the Financing Agreement, namely.Based on the

principle of estoppel11, the tribunal should estop Respondent from going back

on the acknowledgement that the investor of this investment could submit

claims to arbitration.

12. To be more persuasive, the definition of “Investor of a Contracting Party”

contains a company or other organization organized in accordance with the

law applicable in that Contracting Party.12 Claimant was constituted

according to the law applicable in Mercuria which is a Member State of

ASNEC, conforming to the definition of “Investor” in the Treaty. Besides,

“Investments” in the Treaty include claims to money.13 Claimant has granted

financing to Ticadia-1 LLC for the construction of power plant and owns the

10 Ibid, p. 26, para. 5.
11Andrea Gattini, Attila Tanzi and Filippo Fontanelli (eds), General Principles of Law and

Investment Arbitration. Leiden: Brill Nijhoff, 2018.
12 Ibid, p. 63, Art. I(4)(b).
13 Ibid, p. 62, Art. I(1)(c).
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right to claim for repayment within 20 years from the commission of

Ticadia-1,14 which meets the definition of “Investment” preciously.

13. In Société Générale, tribunal decided that the transfer of AES’s investment in

EDE Este to the Claimant does not preclude the existence of a protected asset,

and there are no indications that this case might have involved a strategy,15

and eventually acknowledged the existence of the investment and Claimant's

rights in the chain of interests in the investment. The alleged strategy is

concerning the Treaty Shopping that the transaction in question shall not

devised to allow a national of a State not qualifying for protection under a

treaty to obtain an inappropriate jurisdictional advantage otherwise

unavailable by transferring its rights after-the-fact to a qualifying national,

while in this case, Claimant locates in the same jurisdiction. Therefore, the

identity of qualified investor of Claimant and the existence of investment

shall be supported by the Tribunal.

14. To conclude, even if the Arbitral Tribunal should recognize Claimant could

not obtain the right to arbitrate through its identity of legal successor of

MFNB, Claimant could also raise such arbitration for the reason that it is a

qualified investor stipulated in the Treaty and could directly exercise its right

therein.

14 Ibid, p. 12, Art. 3.1.
15 Société Générale In respect of DR Energy Holdings Limited and Empresa Distribuidora de

Electricidad del Este, S. A. v. The Dominican Republic, LCIA Case No. UN 7927, Award on

Preliminary Objections to Jurisdiction, para. 44.
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II. MR MASON SHOULD NOT BE REPLACED AS ARBITRATOR IN

THIS PROCEEDING.

15. Respondent raised the challenge to Mr Mason’s impartiality and

independence because he was appointed as a arbitrator in a previous similar

case while he did not disclose it, also for the reason that he used to present his

opinion about arbitration concerning climate change measures publicly.

However, tribunal should dismiss Respondent’s challenge because there is no

strong evidence for Mr Mason’s lack of impartiality and independence. (A)

and there is no duty for Mr Mason to disclose these circumstance. (B)

A. There is no strong evidence for Mr Mason’s lack of impartiality and

independence.

16. As per Article 12 of UNCITRAL Arbitration Rules, any arbitrator may be

challenged if circumstances exist that give rise to justifiable doubts as to the

arbitrator’s impartiality or independence. As was stated in Suez, independence

relates to the lack of relations with a party that might influence arbitrator’s

decision. Impartiality, on the other hand, concerns the absence of bias or

predisposition toward one of the parties.16 Claimant argues that there is no

lack of independence, (a) and there is no strong evidence for lack of

impartiality. (b)

16 Suez, Sociedad General de Aguas de Barcelona S.A., and InterAguas Servicios Integrales del

Agua S.A. v. The Argentine Republic, ICSID Case No. ARB/03/17, Decision on the Proposal for

the Disqualification of a Member of the Arbitral Tribunal, para. 29.
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a. There is no lack of independence for Mr Mason.

17. As regards independence, the only fact alleged may in support of this

conclusion is that Mr Mason was appointed as a arbitrator in Hewer Plants

JSC v. Wellfalcon. In that respect, Respondent’s challenge to an arbitrator in

this case is unlike such challenges in other many other cases.

18. Many, if not most, prior ICSID cases concerning challenges to arbitrators are

based on some alleged professional or business relation between the

challenged arbitrator or one of his or her associates and a party in the case.17

However, that situation does not exist in the present case. Respondent did not

allege and certainly did not offer any evidence that Mr Mason or anyone

connected to him have or had any kind of a relationship at all with any of the

parties in the case, let alone a relationship that might taint his independence

as an arbitrator.

b. There is no strong evidence for Mr Mason’s lack of impartiality.

19. As regards impartiality, tribunal in Suez believed that the fact that an

arbitrator or a judge has made a decision that a party in one case interprets as

against its interests does not mean that such judge or arbitrator cannot be

impartial to that party in another case, and the fact that a judge or arbitrator

had made a determination of law or a finding of fact in one case does not

mean that such judge cannot decide the law and the facts impartially in

17 See for example, Compañiá de Aguas del Aconquija S.A. and Vivendi Universal S.A. v.

Argentine Republic, ICSID Case No. ARB/97/3, Decision on the Challenge to the President of the

Committee.
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another case.18 Slightly different from this case, the respondent in Suez and

alleged similar case were both Argentina, hence Argentina doubted the

arbitrator’s impartiality, but this argument was still dismissed, while in the

present case, Claimant is not Hewer Plants JSC, and Respondent is not

Wellfalcon. How can completely different parties could affect the impartiality

of an arbitrator? The international investment arbitration framework would

cease to be viable if an arbitrator was disqualified simply for having faced

similar factual or legal issues in other arbitrations.19 A finding of an

arbitrator’s lack of impartiality requires far stronger evidence than that such

arbitrator participated in a unanimous decision with two other arbitrators in a

case.

B. There is no duty for Mr Mason to disclose these circumstance

20. As per Article 11 of Arbitration Rules, when a person is approached in

connection with his or her possible appointment as an arbitrator, he or she

shall disclose any circumstances likely to give rise to justifiable doubts as to

his or her impartiality or independence. However, Claimant submits that there

is no duty for Mr Mason to disclose his prior appointment, (a) or publicly

presentation of opinions. (b)

a. There is no duty for Mr Mason to disclose his prior appointment.

21. As regards prior appointment, Mr Mason was not aware of any connection

18 See n 15, para. 36.
19 Universal Compression International Holdings, S.L.U. v. The Bolivarian Republic of Venezuela,

ICSID Case No. ARB/10/9, Decision on the Proposal for the Disqualification of two Members of

the Arbitral Tribunal, para. 83.
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between two claimants or respondents, leading to his firm conviction that no

duty to disclose prior appointment in the present case. Besides, Claimant need

to point out that details of all appointments to arbitral tribunals are published

on website and in fact, it is from publicly available information that

Respondent discovered the factual and legal background of Hewer Plants JSC

v. Wellfalcon.20 In Tidewater, tribunal considered Professor Stern’s failure to

disclose was an honest exercise of judgment on her part in the belief that

publicly available information did not require specific disclosure.21 Similar in

this case, how could it be said that Mr Mason was intent on hiding the

circumstance if his appointment in prior case was publicly available?

22. Furthermore, to ascertain the facts requiring disclosure under Article 11 of

Arbitration Rules, Claimant seeks guidance from International Bar

Association Guidelines on Conflicts of Interest in International Arbitration

(IBA Guidelines), which has been widely used as a catalogue of the bases for

challenge as well as for the parameters of an arbitrator’s duty of disclosure.22

23. It could be found Article 3.1.3 and Article 3.1.5 of IBA Guidelines may have

connection with this case, which are stipulated in Orange List, namely, need

20 See n 3, p. 45, para. 2.
21 Tidewater Investment SRL and Tidewater Caribe, C.A. v. Bolivarian Republic of Venezuela,

ICSID Case No. ARB/10/5, Decision on the Proposal for the Disqualification of a Member of the

Arbitral Tribunal, para. 55.
22 See for example, Participaciones Inversiones Portuarias SARL v. Gabonese Republic, ICSID

Case. No. ARB/08/17, Decision on Proposal for Disqualification of an Arbitrator, para. 24

( (noting that the IBA Guidelines provide “une indication utile” of the standards for determining

the independence and impartiality of an arbitrator); Gary R. Born, INTERNATIONAL

COMMERCIAL ARBITRATION 1391 (2009) (“The IBA’s Guidelines address the appropriate

scope of contacts between a party and potential co-arbitrators.”).
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to assess on a case-by-case basis. However, Article 3.1.3 emphasizes the

arbitrator has been appointed by one of the parties, or an affiliate of one of the

parties; and Article 3.1.5 emphasizes the arbitrator has served in another

arbitration on a related issue involving one of the parties, or an affiliate of one

of the parties. As mentioned above, the parties to two cases are completely

different and there did not exist any connection between them either,

therefore, the two above articles shall not be applied in the present case.

b. There is no duty for Mr Mason to disclose his previous publicly

presentation of opinions.

24. Also in accordance with IBA Guidelines, there is no duty for arbitrator to

disclose previously expressed legal opinions which is not focused on the case

because it is stipulated in Green List that is a non-exhaustive list of specific

situations where no appearance and no actual conflict of interest exists from

an objective point of view.23 As is presented in Respondent’s exhibition, Mr

Mason’s alleged legal opinion was Climate Change Arbitration would not be

something relevant for young practitioners to get into.24 It was more like a

career advice not an in-depth legal analysis of a complex legal question,

obviously is not focused in the present case, as a result, there is no duty for

him to disclose them.

23 IBA Guidelines, Art. 4.1.
24 See n 3, p. 48-50.



23

III. THE CHALLENGEDMEASURES ARE ATTRIBUTABLE TO

RESPONDENT.

25. In order to constitute a violation of the Treaty, an act has to be both

attributable to the State and a violation of an international obligation under

the Treaty.Therefore, the Tribunal needs examine the question of attribution

first. If an act is considered attributable to Laoc, and then determine whether

such an act entails its international responsibility under the Treaty.

26. As stipulated in the Article 120 of Founding Charter of ASNEC, the

attribution of conduct between the Member States and the Association, shall

be governed by Articles 6 and 7 of Article on the Responsibility of

International Organizations (ARIO), mutatis mutandis.25 Pursuant to Article

6 and 7 of ARIO, the challenged measures should not be attributed to the

ASNEC. (A) While pursuant to Article 4 of Article on the Responsibility of

States for Internationally Wrongful Acts (ARS) , the challenged measures

should be attributed to Respondent. (B)

A. The challenged measures should not be attributed to ASNEC.

27. Pursuant to Article 7 of ARIO, the condition that the conduct performed by

an organ of a State which is at the disposal of a international organization

should be attributed to the latter is that organization exercises effective

control over that conduct.26 Claimant submits that the Parliament of the

Republic of Laoc is not at the disposal of ASNEC, (a) and ASNEC did not

exercise effective control over Respondent’s legislative action. (b)

25 See n 3, p. 33.
26 Articles on the Responsibility of International Organizations, p. 3, Art. 7.



24

a. The Parliament of the Republic of Laoc is not at the disposal of

ASNEC.

28. Article 7 is usually applied in the case of military contingents that a State

places at the disposal of the United Nations for a peacekeeping operation.27

The UN Peacekeeping Force is established in accordance with relevant UN

resolutions and is assigned by the United Nations General Assembly or the

Security Council. In contrast, Respondent is a Member State of the

organization, the establishment of its Parliament therefore must be prior to the

founding of ASNEC and obviously has nothing to do with ASNEC, and if

Parliament, the highest organ of state power, is at the disposal of an economic

cooperation organization, Republic of Laoc will no longer be an independent

sovereign state.

b. ASNEC did not exercise effective control over Respondent’s

legislative action.

29. In Behrami v. France and Saramati v. France, Germany and Norway, the

European Court of Human Rights noted that the presence of KFOR in

Kosovo was based on a resolution adopted by the Security Council and

concluded that KFOR was exercising lawfully delegated Chapter VII powers

of the UNSC so that the impugned action was, in principle, ‘attributable’ to

the UN within the meaning of the word outlined.28 The Court considered that

27 Draft articles on the responsibility of international organizations, with commentaries, Yearbook

of the International Law Commission, 2011, vol. II, Part Two, Commentary to Article 7, para. 1.
28 Report of the International Law Commission on the Work of its Sixty First Session, U.N.

GAOR, 64th Sess., Supp. No. 10, U.N. Doc. A/64/10(2009) (hereinafter referred as “2009 ILC

Report”), p. 67.
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the decisive factor was whether the United Nations Security Council retained

ultimate authority and control so that operational command only was

delegated29.

30. 2009 ILC Report pointed out that the European Court did not apply the

criterion of effective control in the way that had been envisaged by the

Commission. When applying the criterion of effective control, “operational”

control would seem more significant than“ultimate”control, since the latter

hardly implies a role in the act in question.30

31. Taking the full factual circumstances and particular context31 into account,

Respondent’s adopting Law 66/2016 “on the Phase-out of Coal Energy on the

Territory of the Republic of Laoc” on 6 July 2016 and Law 72/2016 “on

Energy Transition” on 5 December 2016 following the enactment of ASNEC

Directive 2016/87 of the Council of 17 February 201632 raised such issues.

As per Article 115(3) of Founding Charter of ASNEC, a directive shall leave

to the national authorities the choice of form and methods,33 which indicates

the Parliament of Respondent enjoys autonomy at the legislative level. Since

ASNEC did not interfere Parliament’s enactment during the implementation

of directive in Respondent, there is no "operational" control in this case.

32. In conclusion, pursuant to Article 7 of ARIO, the challenged measures should

29 Behrami v. France and Saramati v. France, Germany and Norway, Decision (Grand Chamber)
of 2 May 2007 on the admissibility of applications No. 71412/01 and No. 78166/01.
30 See n 24, para. 10.
31 United Kingdom, A/C.6/64/SR.16, para. 23.
32 See n 3, p. 18-20.
33 See n 3, p. 33, Art. 115(3).



26

not be attributed to the ASNEC.

B. The challenged measures should be attributed to Respondent.

33. Pursuant to Article 4 of ARS, when an organ of State exercises legislative

function, such conduct shall be considered an act of that State.34 The

challenged measures are Respondent’s adopting the Law 66/2016 and Law

72/2016, which exactly conform to the statement of “legislative functions” in

the provision. In Tecnica35, the damage to the investor stemmed from the

legislative action of the State and eventually tribunals were in favor of

Claimants. In Electrabel, Claimant’s complaint refers to the conduct of the

Parliament and the Ministry of the Economy and tribunal decided that the acts

of the Hungarian Government, are attributable to Hungary under Article 4 of

the ILC Articles.36 Therefore, in this case, the actions of Parliament,

concerning the exercise of legislative function, shall be attributed to Republic

of Laoc.

34. In summary, in light of relevant articles in ARIO and ARS, the challenged

measures should not be attributed to ASNEC but to Respondent.

34 Articles on the Responsibility of States for Internationally Wrongful Acts, p. 2, Art. 4.
35 Tecnica Mediambientales Tecmed S.A. v. United Mexican States, ICSID Case No. ARB

(AF)/00/2, Award.
36 Electrabel S.A. v. Hungary, ICSID Case No. ARB/07/19, Award, para. 7.62.
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IV. THE CHALLENGEDMEASURES VIOLATE ARTICLE II(1) OF THE

TREATY CONCERNING THE ENCOURAGEMENT AND RECIPROCAL

PROTECTION OF ENERGY INVESTMENTS IN THE ASNEC REGION.

35. Article II(1) of ASNEC Energy Investment Treaty imposes four central

obligations on the Republic of Laoc, and Claimant contends Respondent has

violated its Treaty obligations basing that it failed to protect the Claimant‘s

fair and equitable treatment (A), and did not provide the most constant

protection and security (B). Moreover, Respondent impaired investment by

unreasonable measures (C).

A. Respondent failed to protect the Claimant‘s fair and equitable treatment.

36. Claimant admits that is a standard none too clear and precise. This is because

international law is not too clear and precise either on the treatment due to

foreign citizens, traders and investors or with respect to the fact that the

pertinent standards have gradually evolved over the centuries. Customary

international law, treaties of friendship, commerce and navigation, and more

recently bilateral investment treaties, have all contributed to this

development.37

37. Based on the meaning of fair and equitable treatment (FET) standard,

Claimant submits that Respondent did not protect the investor’s reasonable

and legitimate expectations (a), and did not provide a stable, predictable and

consistent business environment for the investors (b).

37 Stephen Vasciannie, The Fair and Equitable Treatment Standard in International Investment

Law and Practice, BYIL, Vol. 70, 1999, para. 100.
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a. Respondent did not protect the investor’s reasonable and legitimate

expectation.

38. It is widely accepted that the most important function of the FET standard is

the protection of the investor’s reasonable and legitimate expectations.38 In

the light of the arbitral jurisprudence, the details of the current state of the law

will be summarized by way of five components, the existence of which

determines whether the FET standard will protect the expectations of the

investor in a given case: the objective conduct of the host state inducing

legitimate expectations on the part of the foreign investor (i); reliance on that

conduct on the part of the foreign investors (ii); frustration of investor’s

expectation by subsequent conduct of the host state (iii); unilateralism of

conduct of the host state, i.e., absence of meaningful communication and/or

consent with investors (iv); and damages for the investor (v)39.

39. As regards component (i), the tribunal in Waste, interpreting the FET standard

under NAFTA Article 1105(1) concluded that in applying the FET standard,

“it is relevant that the treatment is in breach of representations made by the

host State which were reasonably relied on by the claimant.”40 Similarly,

during the meeting between Ticadian Municipal Government, MFNB and

Mountaintop dated 19 August 2009, the Governor of Ticadia confirmed that

the competent agencies of the government completed the evaluation of the

plans for the construction of Ticadia-1. The responsible Laocan authorities

38 Electrabel S.A. v. Hungary, ICSID Case No. ARB/07/19, Award, para. 7.75.
39 Rudolf Dolzer, Fair and Equitable Treatment: Today's Contours, Santa Clara Journal of

International Law ,Volume 12 (2013), p. 20.
40 Waste Management, Inc. v. The United Mexican States, ICSID Case No. ARB(AF)/00/3, Award,

para. 98.
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are expected to grant all essential permits necessary for its construction and

operation in the upcoming months.41 Mr. Ji-Yeong, the Governor of Ticadia,

made such specific representations, which could be regarded as the

representations made by the host State as well, and induced legitimate

expectations on the part of the foreign investor.

40. As regards component (ii), against aforementioned background, MFNB,

Claimant’s predecessor, decided to proceed with the construction of the

coal-fired power plant in Ticadia, which means the investor relied on the

specific representation made by Respondent and took steps to invest in the

construction of Ticadia-1.

41. As regards component (iii), the expected useful economic lifetime of T1 at

the time of the construction was 40 operational years42, while after 2 years of

operation, Respondent forced to shut down 26 years before the end of its

expected lifetime.43 Undoubtedly, Respondent’s suddenly fundamental

change of domestic regulation of the coal sector frustrated the investor’s

expectation.

42. As regards component (iv), in the absence of communication or notice to the

investors, Respondent adopted the Law 66/2016 “on the Phase-out of Coal

Energy on the Territory of the Republic of Laoc” on 6 July 2016 and Law

72/2016 “on Energy Transition” on 5 December 2016 following the

enactment of ASNEC Directive 2016/87 of the Council of 17 February 2016

41 See n 3, p. 10.
42 Ibid, p. 57, para. 12.
43 Ibid, p. 6, para. 11&12.
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and forced Ticadia-1 shall be phased out by 31 December 2028.

43. As regards component (v), depending on coal prices and operational expenses,

the investment into the construction of the power plant is expected to break

even after circa 20 years of successful operation. Ticadia-1 LLC is expected

to pay off the entire amount of funds loaned for the construction by the time

the investment breaks even.44 However, due to Respondent’s a series of

measures, Ticadia-1 could only operate for at most 14 years and Ticadia-1

LLC would have no capability to pay off the entire loan. As the subsidiary of

Mountaintop Investments LLC, Ticadia-1 LLC was instructed to file for

bankrupt and could never generate adequate cash flows to repay the loan

granted by Claimant,45 which means Claimant suffered a huge damage in this

case.

44. Since the five components were satisfied in this case, it could be concluded

that Respondent’s measures did not protect the investor’s reasonable and

legitimate expectations, namely, violated the FET standard stipulated in

Article II(1) of ASNEC Energy Investment Treaty.

b. Respondent did not provide a stable legal and business framework for

the investors.

45. FET standard shall be interpreted in good faith, with the ordinary meaning to

be given to the terms of the treaty in their context and in the light of the object

and purpose as required by Article 31 of the Vienna Convention. Claimant

44 Ibid, p. 57, para. 12.
45 Ibid, p. 22, para. 480
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gives weight to the text of the Treaty’s Preamble, which links the standard to

the stable business environment: Recognizing the need to encourage and

create stable, equitable, favourable and transparent conditions for Investors of

other Contracting Parties to make Investments in the ASNEC Region.

46. Therefore, Claimant concludes that a key element of FET is the requirement

of a stable legal and business framework for the investment, which has been

prescribed by a number of decisions. Indeed, the obligation to afford a stable

regulatory environment would appear to be violated where it indiscriminately

procures legislative changes which have a negative impact on the contractual

or administrative law governing the investment in question.46

47. Among the relevant practices, the most famous one is a series of international

investment arbitration faced by Argentina. In the late 1990s, in order to attract

foreign investment, Argentina began to implement international investment

liberalization policies, including joining the Washington Convention and

signing a large number of BITs. In these BITs, Argentina generally promised

to give foreign investment a high standard of protection, and agreed to submit

relevant investment disputes to international arbitration. After the outbreak of

the domestic financial crisis in 2001, the ratio of the U.S. dollar to the peso

changed drastically, which caused Argentina to change its commitments to

investors and enacted “State of Emergency Law” to resolve the domestic

crisis and avoid increased losses. As Argentina’s actions have objectively

harmed the interests of investors, investors from various countries have sued

46 Jason Haynes, The Evolving Nature of the Fair and Equitable Treatment (FET) Standard:

Challenging Its Increasing Pervasiveness in Light of Developing Countries’ Concerns - The Case

for Regulatory Rebalancing, The Journal of World Investment & Trade 14 (2013), p. 114.
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Argentina to international arbitration tribunals. By 2006, there were 40 ICSID

arbitration cases involving Argentina as the respondent. In 2005, ICSID

arbitral tribunal made its first substantive ruling in a series of cases. In CMS,

it ruled that Argentina lost the lawsuit. Tribunal decided that the guarantees

given in this connection under the legal framework and its various

components were crucial for the investment decision and further awarded that

the measures that are complained of did in fact entirely transform and alter

the legal and business environment under which the investment was decided

and made.47

48. So too the tribunal in Enron held that it was in reliance upon the conditions

established by Argentina in the regulatory framework for the gas sector that

Enron embarked on its investment, but the guarantees of the tariff regime

were dismantled a decade later. Tribunal awarded that It is clear that the

stable legal framework that induced the investment is no longer in place. 48

49. Judging from prior awards, the key element is whether the measures in

question in this case have substantially changed the legal and business

framework under which the investment was decided and implemented. In the

present case, Laocan regulation in the area of coal mining and coal generation

has not changed over 25 years. Despite the growing global trend for the

transition into green energy actively supported by some ASNEC countries,

the domestic coal mining and coal generation sectors in Laoc remain highly

47 CMS Gas Transmission Company v. The Republic of Argentina, ICSID Case No. ARB/01/8,

Award, para. 275.
48 Enron Corporation and Ponderosa Assets, L.P. v. Argentine Republic, ICSID Case No.

ARB/01/3, Award, para. 265-267.
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stable. Moreover, in the meeting between Ticadia Municipal Government,

MFNB and Mountaintop, the Governor stressed the construction of Ticadia-1

bears fundamental importance for the economic development of the region

and guaranteed the relevant government officials will cooperate with

Mountaintop to the fullest extent possible. However, only after two years of

operation of Ticadia-1, Respondent adopted Law 66/2016 to phase out the

power plant from its territory. The regulation in the area of coal mining and

coal generation changed suddenly and fundamentally. Also the business

environment which induced the investment was changed substantially by

Respondent.

50. Even assuming that the Respondent was guided by the best of intentions,

since the principle of good faith is not an essential element of the FET

standard and therefore violation of the standard would not require the

existence of bad faith,49 there is here an objective breach of the FET standard

under the Treaty.

B. Respondent did not provide the most constant protection and security.

51. The provision of Treaty imposes an obligation on the part of Republic of

Laoc to ensure investors enjoy most constant protection and security.

Claimant submits that the content of this standard shall extend to legal

security (a), and Respondent did not observe its duty of due diligence to take

reasonable, precautionary and preventive action (b).

49 Mondev International Ltd. v. United States of America, ICSID Case No. ARB(AF)/99/2, Award,

para. 116; The Loewen Group, Inc. and Raymond L. Loewen v. United States of America, ICSID

Case No. ARB(AF)/98/3, Award, para. 32; Water(n 39), para. 93; CMS(n 46), para. 280.
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a. The content of the most constant protection and security shall extend to

legal security.

52. In Azurix, tribunal decided that it is not only a matter of physical security; the

stability afforded by a secure environment is as important from an investor’s

point of view. With the consequence that when the terms “protection” and

“security” are qualified by “full” and no other adjective or explanation, they

extend, in their ordinary meaning, the content of this standard beyond

physical security.50

53. The adjective using in this case to qualify the terms “protection” and

“security” is “most constant”, and in terms of the degree of emphasis, it is

equivalent to the meaning of “full”. Consequently, the content of the standard

shall extend to matters other than physical security, which implies a State’s

guarantee of stability in a secure environment, both physical, commercial and

legal.51

b. Respondent did not observe its duty of due diligence to take reasonable,

precautionary and preventive action.

54. A study of UNCTAD, commenting on on the AMT, AAPL and Wena cases52,

states that this standard places a clear premium on political stability, and the

obligation of host countries to ensure that any instability does not have

50 Azurix Corp. v. The Argentine Republic, ICSID Case No. ARB/01/12, Award, para. 408.
51 Biwater Gauff (Tanzania) Limited v. United Republic of Tanzania, ICSID Case No. ARB/05/22,

Award, para. 729&730.
52 American Manufacturing & Trading, Inc. v. Republic of Zaire, ICSID Case No. ARB/93/1;

Asian Agricultural Products Ltd. v. Republic of Sri Lanka, ICSID Case No. ARB/87/3; Wena

Hotels Ltd. v. Arab Republic of Egypt, ICSID Case No. ARB/98/4.
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negative effects on foreign investors, even above the ability to protect

domestic investors.53

55. In CME, the Czech Media Council amended the Broadcast Media Law,

squeezed CME out of the local media partnership, and terminated the contract,

allowing another government-owned media management agency to join the

partnership. Tribunal considered that the host State is obligated to ensure that

neither by amendment of its laws nor by actions of its administrative bodies is

the agreed and approved security and protection of the foreign investor’s

investment withdrawn or devalued.54

56. In the present case, the government promised that all relevant officials will

cooperate with Mountaintop to the fullest extend possible not only during the

construction process but also after the launch of Ticadia-155. However, after

the enactment of Law 66/2016 which is aiming to phase out Coal Energy,

Law 72/2016 envisaged the creation of the Laocan Renewables Company

which is owned and funded by the government itself. Given that all LRC’s

installations would benefit from the feed-in tariff scheme, Law 72/2016 was

nothing more than the Laocan government’s attempt to take over the

renewable energy market. Respondent modified the law to terminate the

existing contractual relationship and allow government-owned company to

enter into this field and take over the interests. Based on the similarities

between this case and CME, Claimant firmly maintains that Respondent

53 UNCTAD Series on International Investment Policies for Development, Investor-State Disputes

Arising from Investment Treaties: A Review (2005), p. 40-41.
54 CME Czech Republic B.V. v. The Czech Republic, UNCITRAL, Partial Award, para. 613.
55 See n 3, p.10 .
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violated its duty under the most constant protection and security standard.

C. Respondent impaired investment by unreasonable measures.

57. As the Arbitral Tribunal determined in Saluka, the standard of

“reasonableness” has no different meaning than the “fair and equitable

treatment” standard with which it is associate. It merely identifies more

specific effects of any such violation, namely with regard to the operation,

management, maintenance, use, enjoyment or disposal of the investment by

the investor.56

58. Claimant contends that Respondent impaired investment by unreasonable

measures because, as mentioned above, the measures of Respondent have

constituted a substantial violation of FET standard and such unreasonable

measures deprived the Claimant of the right to operate, manage, maintain, use,

enjoy and dispose the investment in Ticadia.

D. Conclusion

59. Article II(1) of ASNEC Energy Investment Treaty imposes FET standard, the

most constant protection and security standard and non-impairment standard.

As long as Respondent violates any of them, it shall constitute a violation of

the obligation under Treaty. Based on the above analysis, Claimant submits

that the challenged measures violated Article II(1) of ASNEC Energy

Investment Treaty.

56 Saluka Investments B.V. v. The Czech Republic, UNCITRAL, Partial Award, para. 460&461.
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PRAYER FOR RELIEF

The Claimants hereby request the Arbitral Tribunal:

1. DECLARE that it has jurisdiction because Claimant has standing in these

Proceedings;

2. DECLARE that Mr Mason is not to be replaced as arbitrator in these

Proceedings;

3. DECLARE that the challenged measures are attributable to Respondent;

4. DECLARE that the Respondent violated Article II(1) of ASNEC Energy

Investment Treaty by failing to afford the Claimant’s investments fair and

equitable treatment;

5. DECLARE that the Respondent violated Article II(1) of ASNEC Energy

Investment Treaty by failing to provide the most constant protection and

security;

6. DECLARE that the Respondent violated Article II(1) of ASNEC Energy

Investment Treaty by unreasonably impairing Claimant’s investment;

7. ORDER Respondent to pay to Claimant compensation amounting to no less

than USD 450,000,000 (four hundred fifty million dollars) plus interest as of

the date of the violation;

8. ORDER Respondent to compensate Claimant for all of their costs in this

Arbitration and to bear alone the costs of the Tribunal and of KCAB

International.

Respectfully submitted

For and on behalf of Claimant
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