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STATEMENT OF FACTS 

1. Claimant is Goliath National Bank (“GNB”), a joint-stock company incorporated under 

the laws of the Republic of Mercuria,1 engaged in the banking sector, and majority-owned 

by large institutional investors from Europe and the United States.2 

 

2. Respondent is the Republic of Laoc, a country neighboring Mercuria,3  and a member 

state of the Association of Sovereign Nations for Economic Cooperation (“ASNEC”),4 

and a contracting party to the Treaty Concerning the Encouragement and Reciprocal 

Protection of Investments in the ASNEC Region (“EIT”).5 Notably, Respondent’s 

economy has been significantly reliant on the coal sector for decades.6 

 

3. Mountaintop Investments LLC is a Mercurian company specializing in long-term 

investments in conventional power generation installations, such as nuclear, gas and coal-

fired power plants.7 In 2009, Mountaintop obtained approval from Laocan authorities for 

the construction of a 850 MW coal-fired power plant (“Ticadia-1”) in the municipality of 

Ticadia, in Laoc,8 operated by Ticadia-1 LLC, a Laocan subsidiary of Mountaintop.9 The 

project received the broad support of the Laocan government, represented by the 

Governor of Ticadia.10 

 

4. In order to finance the construction of the plant, Ticadia-1 LLC entered into a Financing 

Agreement with Mercurian First National Bank JSC (“MFNB”), a joint-stock company 

with a long history of working with Mountaintop for its plant project.11 Pursuant to this 

Agreement, MFNB provided USD 600 million covering 60% of the cost of the Ticadia-1 

 
1 Notice, ¶1. 
2 UF, ¶30. 
3 Id. at ¶9. 
4 I Id. at ¶7. 
5 Id. at ¶8. 
6 Id. at ¶3. 
7 Id. at ¶10. 
8 Id. at ¶11. 
9 Id., ¶14. 
10 C.Exh.2. 
11 UF ¶13. 



 

 

2 

 

Power Plant. The loan was secured by a pledge of shares in Ticadia-1 LLC and of the 

future power plant building and related assets. Further, Mountaintop served as guarantor 

of the loan.12 

 

5. On 25 September 2014, Ticadia-1 commenced its commercial operations.13 The plant 

itself is expected to operate for forty (40) years, and is expected to break even after twenty 

(20) years.14 No environmental concerns were raised or discussed at this stage.15 

 

6. On 6 July 2016, the Laocan Parliament enacted Law 66/2016 pursuant to Directive 

2016/87 of the ASNEC. Under the law and the directive, coal-fired power plants are to 

be phased out by 31 December 2028. As a result, Law 66/2016 forces Ticadia-1 to shut 

down 26 years before the end of its 40-year lifetime, and thus, will leave Ticadia-1 unable 

to repay the loan under the Financing Agreement.16  

 

7. On 5 December 2016, Respondent enacted Law 72/2016 “on Energy Transition.” Law 

72/2016 established a feed-in tariff scheme designed to bolster private investments into 

the renewables sector. It also established the Laocan Renewables Company (“LRC”), 

owned, funded and operated by Respondent, through its staff, comprised of a majority of 

former state officials17 which is responsible for government investment in Renewable 

Energy Sources.18 

 

8. Pursuant to Clause 5.4 of the Financing Agreement, the MFNB gave notice to Ticadia-1 

and Mountaintop that the market value of the pledged shares dropped by more than 25%. 

In the same notice, MFNB demanded that additional security be given within 30 days, 

otherwise the total amount of the loan would become due and payable.19 In reply, 

Mountaintop confirmed that the value of the pledged shares dropped by as much as 50% 

 
12 Id. at ¶14. 
13 Id.  
14 Id. at ¶12. 
15 Id. at ¶11. 
16 Id. at ¶¶6-7. 
17 P.O. 3., Clarif. 14. 
18 C.Exh.7, Art. 7 
19 C.Exh.10. 



 

 

3 

 

since the day Law 66/2016 was passed. However, it disclaimed liability as a guarantor, 

because the circumstances surrounding Ticadia-1’s inability to generate cash flow for 

payment were akin to a force majeure.20 

 

9. To avoid insolvency, MFNB entered into an Assignment Agreement on 1 July 2017 with 

GNB. Under an Assignment Agreement,21 MFNB assigned and transferred all its rights 

and claims arising from the Financing Agreement to GNB, together with all secondary 

rights and obligations thereto which includes any potential claims against MFNB and 

Republic of Laoc.22 

 

10. On 31 January 2019, Claimant sent its Notice of Arbitration (“Notice”) to the Republic 

of Laoc, and nominated Mr. Perry Mason as its arbitrator.23 Under said arbitration notice, 

Claimant sought the determination of Respondent’s violation of the EIT, as well as 

compensation amounting to USD 450,000,000,24 constituting the value of the investment 

that was lost through Respondent’s acts.  

 

11. On 16 June 2019, Respondent filed a challenge to Mr. Mason’s appointment, alleging 

that his participation as an arbitrator in a similar case, and subsequent social media posts, 

ostensibly manifested his lack of impartiality and independence.25 

  

 
20 C.Exh.11. 
21 C.Exh.12. 
22 C.Exh.12. 
23 UF, ¶31. 
24 Notice, ¶17. 
25 Challenge, ¶¶1-2, p.44. 



 

 

4 

 

ARGUMENTS 

12. Claimants submit that this Tribunal should (I) reject the challenge to the appointment of 

Mr. Mason to the Tribunal, (II) exercise its jurisdiction over the instant dispute  (III) find 

that the challenged acts are attributable to Respondent and (IV) find that Respondent’s 

acts violate Article II of the EIT  

I. MR. MASON SHOULD NOT BE REPLACED AS AN ARBITRATOR IN THESE PROCEEDINGS. 

13. Mr. Mason must be retained as an arbitrator in this case and the challenge must be 

dismissed because (A) it failed to meet the exhaustive grounds provided by Article 12 of 

the UNCITRAL Rules – to be precise, (i) no circumstances exist which would call  his 

impartiality and independence into question; and (ii) no issue conflict is present in the 

case at bar, contrary to the claims of Respondent; and  (B) the respondent’s challenge was 

filed beyond the 15-day period to file a challenge under Article 11 (1) of the UNCITRAL 

Rules.  

 

14. Respondent alleges that Mr. Mason’s involvement in the Hewer Plant JSC v Wellfalcon 

Case (the “Hewer Plant Case”), and his statements in the Arbitration Podcast (“Podcast”) 

dated 09 May 2018, give rise to doubts regarding his impartiality and independence.26 

This challenge must fail because the attendant facts make clear that Mr. Mason is 

independent and impartial. 

A. Respondent’s challenge fails to meet the grounds for disqualification provided in 

the UNCITRAL Rules. 

 

15. While Article 12 of the UNCITRAL Arbitration Rules provides that an arbitrator may be 

challenged if there are circumstances that give rise to justifiable doubts as to the 

arbitrator’s impartiality, no such circumstances are present with respect to Mr. Mason. In 

National Grid (Disqualification) it was held that the test used in determining existence 

of justifiable doubt is an objective test, that is: “whether a reasonable, fair-minded, and 

 
26 Challenge, L.1125 
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informed person has justifiable doubts as to the arbitrator’s independence or 

impartiality.”27 Further, in Gallo, the tribunal held that such test shall take into 

consideration all the relevant facts and circumstances.28 The IBA Guidelines, being 

widely used in arbitral practice, provide guidance on what actions are tantamount to 

“justifiable doubt” and it is widely used in arbitration practice.29 

(i) No circumstances exist which would call Mr. Mason’s impartiality into 

question. 

 

16. On 09 May 2019, Mr. Mason was a guest on the Podcast where, in response to a query 

concerning careers in “Climate Change Arbitration,” Mr. Mason said: 

“Although I am conscious about the environment, it is not hard to 

imagine scenarios where states will resort to climate change arguments 

in support of their actions. I have seen this kind of situation: projects are 

approved and executed; the public opinion shifts and environmental 

measures are taken.”30 

 

17. Respondent takes Mr. Mason’s response in the Podcast out of context and interprets it as 

an indication of Mr. Mason’s bias against states in the exercise of their regulatory 

powers.31 Respondent’s conclusion could not be further from the truth. A plain reading 

of the statement Mr. Mason made bears out the lack of any bias for or against climate 

change arbitration. The bare statement that the same would be resorted to by states in 

support of their actions does not indicate Mr. Mason’s favour of disfavour for the practice.  

 

 

18. In fact, in his subsequent statement, Mr. Mason went on to say: 

 

 
27 National Grid (Disqualification), ¶80 
28 Gallo, ¶19. 
29 Burlington, ¶69. 
30 R.Exh. 8, Ln. 1225. 
31 Respondent’s Challenge, ¶6. 
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“I do not see how climate change adds anything new to the debate in 

investment law that would make it worthwhile for the next generation 

to rehearse the police powers arguments again.”32 

 

19. Clearly then, rather than being biased against this approach, Mr. Mason’s opinions are 

neutral, since he is not of the opinion that climate change arguments change the landscape 

of well-trod arguments concerning police powers. 

 

20. Further, applying the test used in the National Grid Case and the Gallo Case, 

Respondent’s challenge must fail, because the response of Mr. Mason was not in any way 

related to the factual issues arising from the present conflict. Nowhere in the podcast did 

Mr. Mason refer to Respondent, Claimant, or any of the pertinent facts surrounding the 

dispute. Therefore, Mr. Mason’s response on the Podcast is not an indication of opinion 

related to the present dispute that warrants disqualification.  

 

21. Assuming arguendo, that his answer would be considered an opinion on the issue, it is 

still not a ground for removal. In Urbaser v. Argentina, the tribunal likewise held that the 

mere showing of an opinion, even if relevant in a particular arbitration is not sufficient to 

sustain a challenge for lack of independence or impartiality of an arbitrator.33 Lastly, an 

opinion is under the Green List of the IBA Guidelines. Circumstances under the Green 

List are not a ground for disqualification; in fact, they does not even require a disclosure 

by the arbitrator.  

 

 

(ii) Mr. Mason’s involvement in the Hewer Plants Case is not an issue conflict 

affecting his participation in the present dispute. 

 

 
32 R.Exh. 8, Ln. 1230. 
33 Urbaser, ¶54.  
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22. Mr. Mason’s involvement in the Hewer Plants Case cannot be taken as an indicium of 

bias, especially because nothing in the evidence suggests that he decided against the 

state.34 Related to his involvement in the Hewer Plants Case is Mr. Mason’s social media 

post expressing that the Hewer Plants Case is a ground-breaking case35—without making 

any statement as to his support for the decision, or his dissent thereto.  

 

23. While Mr. Mason was involved, his position on the matter was never disclosed and cannot 

be assumed from the mere fact that the private investor won in the said arbitration case. 

Mr. Mason did not publicly advocate his position on the case36 nor did he express a legal 

opinion concerning an issue related to the present dispute.37 The burden of proof rests 

with the Respondent to show evidence imputing partiality.38 As Respondent failed to 

provide evidence proving its allegations against the credibility of Mr. Mason, its 

arguments pertaining to the same likewise holds no credence. 

 

24. Frequent appointments are common in arbitration and has never been a ground for 

removal of an arbitrator, unless there is a showing of a conflict of interest. As a matter of 

fact, in SGS, the tribunal held that overlapping arbitrators was a widely accepted 

consequence of the fact that the “community of active arbitrators and the community of 

active litigators” were “small” and “not infrequently” overlapping.39  

 

25. Mr. Mason’s mere participation in a prior case which merely discussed climate change—

a notably global issue—does not constitute a ground for his exclusion as arbitrator. As it 

is, Mr. Mason is an experienced arbitrator with “a distinguished and inspiring history” in 

the field,40 with appointments in over 30 investment arbitration proceedings, serving as 

president of the Tribunal in no less than 16 of those cases. 

 
34 R.Exh.9. 
35 R.Exh.10. 
36 IBA Guidelines, Part II, 3.5.1 
37 Id. at Part II, 4.1.1 
38 Unglaube, ¶34.  
39 SGS, ¶21.  
40 C.Response, L.1295 
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26. Even adopting the more exhaustive list of circumstances and standards set forth in the 

IBA Guidelines, the circumstances remain insufficient to cast justifiable doubt on Mr. 

Mason’s independence and impartiality. The IBA Guidelines are widely used in practice 

as guide with its specific enumeration of potential conflicts by classifying them into Red, 

Orange, or Green lists. The Red List consists of a “Waivable Red List” and a “Non-

Waivable Red List,” which, depending on the circumstances of the situation, give rise to 

justifiable doubts as to the arbitrator’s impartiality and independence.41 Circumstances 

under the Orange List are waivable if the parties are aware of the conflict of interest but 

nonetheless agreed to have such person act as arbitrator.42 The items under the “Green 

List” are not even required to be disclosed and is not a ground for disqualification. 43 

 

27. Mr. Mason’s remark that the Hewer Plant Case is a ground-breaking case is not a legal 

opinion because there was no position provided in the remark. Mr. Mason’s statement 

was neither in favour of, nor in opposition to the decision. Even assuming that it were, a 

legal opinion is under the Green List of the IBA Guidelines.44 The Guidelines list “legal 

opinions” concerning an issue that also arises in the arbitration (but this opinion is not 

focused on the case) as among those cases which could never lead to disqualification and 

in fact, need not be disclosed,45 and circumstances under the Green List does not warrant 

disqualification under the objective test set out in General Standard 2, neither does it need 

to be disclosed.46 

 

28. According to the Report of the ASIL-ICCA Joint Task Force on Issue Conflicts in 

Investor-State Arbitration (2016), an issue conflict refers to the “arbitrator’s pre-existing 

relationship to an issue in dispute in the case, and particularly the concern that that that 

 
41 IBA Guidelines, Part II, (2) 
42 Id.at Part II, (3) 
43 Id. at Part II, (7) 
44 Id. at Part II, (4.1). 
45 Id. at Pg.7 
46 Id. at Pg. 7. 
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relationship may affect his or her ability to impartially decide this case.”47  The case of 

Electrabel v. Hungary is enlightening in the present challenge against Mr. Mason. In 

Electrabel, an arbitrator was challenged based on seven factors which relevantly includes 

(1) the arbitrator’s concurrent appointment in an arbitration arising out of similar factual 

circumstances, and (2) both arbitration proceedings are arising out of the same energy 

charter treaty. The challenge was rejected by the tribunal. It held that challenging an 

arbitrator at such an early stage in the proceedings “assumes the end-result far too 

much.”48 and that investment and commercial arbitration would be impossible if 

arbitrators are challenged and disqualified by virtue of their appointment in similar legal 

or factual issues in various arbitration proceedings.49 

 

29. Even if we consider the combination of factors put forth by the respondent as grounds to 

challenge Mr. Mason, i.e., (a) Mr. Mason was involved in the Hewer Plant Case, (b) Mr. 

Mason expressed his opinion on climate change arbitration in the Podcast, and (c) Mr. 

Mason made a social media post calling the Hewer Plant Case as “ground-breaking,” 

these are not enough to impugn Mr. Mason’s independent judgment. These factors are 

benign and do not show justifiable doubt in the eyes of a fair-minded, third party whether 

interpreted plain on its face, or through an elaborate interpretation.50 The IBA Guidelines 

provide that non-disclosure in itself is not an indicator of partiality or a lack of 

independence.51  

 

30. Based on the foregoing, Respondent failed to prove that Mr. Mason should be disqualified 

on account on the ground of justifiable doubt to his impartiality and independence. 

Therefore, the Tribunal should deny the challenge. 

 
47 ASIL-ICCA Report, Pg. 1. 
48 Electrabel, ¶41. 
49 Id. 
50 Id. at ¶36 
51 IBA Guidelines, Part II, ¶5.  
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B. Respondent’s challenge was done in bad faith and if granted, would set a dangerous 

precedent in arbitration.  

31. The challenge of Respondent against Mr. Mason is an abuse of the grounds provided in 

the UNCITRAL Rules as to when and how and arbitrator may be challenged. First, the 

UNCITRAL Rules requires existence of justifiable doubt to disqualify an arbitrator. 

Second, the Rules provide that a challenge must be filed within fifteen days from 

knowledge of a circumstance giving rise to justifiable doubt. On both accounts, 

Respondent failed comply with the requirements of the UNCITRAL Rules.  

 

32. Mr. Mason’s participation in the proceeding is a matter of public record and was readily 

available to Respondent.52 As held in Alpha (Disqualification),53 it is standard arbitration 

practice for a party to conduct an investigation into the background of an opposing party.54 

Respondent should have had constructive knowledge of these alleged circumstances as 

early as 31 January 201955 had Respondent performed its due diligence. Instead, 

Respondent belatedly filed its challenge on 16 June 201956 to delay the proceedings and 

to the prejudice of Claimant. 

 

33. To challenge an arbitrator simply by virtue of his reappointment to a similar case, without 

proving apparent bias, would be difficult in the practice of arbitration given its small and 

highly specialized practice.57 In the Electrabel, the tribunal rejected the challenge to the 

arbitrator for failure of the challenging party to provide sufficient proof that shows either 

clear doubt or real risk in the exercise of the arbitrator’s independence and impartiality.58 

 
52 C.Response, L.1319-1322. 
53 Alpha (Disqualification), ¶80. 
54 Id.  
55 Notice, L.15. 
56 Challenge, L.1118. 
57 Electrabel, ¶41 
58 Id. at ¶40 
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C. Respondent filed the challenge to Mr. Mason beyond the period allowed in the 

UNCITRAL Rules.  

34. Respondent had constructive knowledge of Mr. Mason’s appointment as early as 01 May 

2019 when the Hewer Plant Case was decided yet it only filed its challenge on 16 June 

2019, a month late from the allowed period under the UNITRAL Rules.  

 

35. Article 13 of the UNCITRAL Rules provides that a party who intends to challenge an 

arbitrator shall send notice of his challenge within fifteen days from either one of the two 

reckoning periods – (a) from the date the challenging party received notice of the 

appointment of the challenged arbitrator, or (b) from the date the challenging party 

became aware of circumstances under Articles 1159 and 1260 of UNCITRAL Rules.  

 

36. Constructive knowledge should be the basis in determining when the fifteen day period 

must commence as was held in the case of Belokon. In that case, the tribunal decided in 

favour of the challenged arbitrator and said that  the challenging party “could reasonably 

have known” of the circumstances as basis of the challenge and not from the date of the 

challenging party’s “actual knowledge” of said circumstances.61 Further, in the case of 

Alpha (Disqualification), the tribunal ruled that it is standard arbitration practice that an 

investigation into the background of the opposing party is made as part of due diligence.62 

 

37. For reason that the challenge was filed out of time, the challenge must therefore be 

rejected.  

 

  

 
59 UNCITRAL Rules. 
60 Id.  
61 Belokon ¶38. 
62 Alpha (Disqualification), ¶80. 
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II. CLAIMANT HAS STANDING IN THESE PROCEEDINGS AS AN INVESTOR IN RESPONDENT STATE 

38. Invoking its rights and claims acquired under the Financing Agreement,63 Claimant filed 

on 31 January 2019 a Notice of Arbitration against Respondent.  

 

39. Claimant submits that it has legal standing to file an arbitration case because (A) the 

Financing Agreement is protected under the EIT because it satisfies the three-part 

definition of an investment, (B) Claimant is a protected investor under the EIT, (C) the 

assignment of treaty claims arising from the Financing Agreement is valid and effective 

under international law and (D) a finding that Claimant has no legal standing would result 

in unjust enrichment. 

A. Claimant is a protected investor under the EIT. 

40. Article 1(1) of the EIT presented the definition of a protected investment in three parts. 

The first part gives a broad definition of investment: 64 

 

“Investment” means every kind of asset owned or controlled by investors of a 

contracting party, either directly or indirectly, outside that contracting party’s 

Area but within the Area of ASNEC Member States.  

 

41. The second part provides an enumeration of protected investments.65 However, the third 

part qualified protected investments:  

 

“Investment” refers to any investment associated with an Economic 

Activity in the Energy Sector (EAES).66 EAES means an economic 

activity concerning the exploration, extraction, refining, production, 

processing, utilisation, storage, land transport, transmission, 

 
63 Notice, L.15. 
64 EIT, Art.1(1)¶1. 
65 Id. at Art.1(1)¶2. 
66 Id. at Art.1(1)¶3. 
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distribution, trade, financing, marketing, or sale of any energy resources 

(including natural resources), materials, installations and products.67 

 

42. In Petrobart, the treaty involved therein has similar wording with the definition of 

investment. The tribunal held that all three parts of the definition must be complied with 

for an investment to be considered protected under the treaty. 68 

 

43. The Financing Agreement satisfies the three-part definition of a protected investment 

under the EIT because (1) the Assignment Agreement gives Claimant a direct  ownership 

of all rights arising from the Financing Agreement (2) the right assigned to Claimant can 

be considered as one of the enumerated protected investments, and (3) the Financing 

Agreement is associated with an EAES. 

1. The Assignment Agreement gives Claimant direct ownership of all rights 

arising from the Financing Agreement, including the right to treaty claims. 

44. Article 1(1)(1) of the EIT provides that “Investment” is every kind of asset owned or 

controlled by Investors of a Contracting Party, either directly or indirectly, outside that 

Contracting Party’s Area but within the Area of ASNEC Member States.69 

 

45. In the Assignment Agreement, MFNB gave the ownership and control of all rights and 

claims arising from the Financing Agreement to Claimant.70 The scope of the rights and 

claims transferred to Claimant was so exhaustive that MFNB had to waive any rights 

arising from doubts as to the scope of the transfer and assignment, in favour of Claimant.71 

As a result of this transfer, Claimant became the direct owner of any money claims 

including treaty claims, thus satisfying the first part of the definition of Investment in the 

EIT. 

 

 
67 Id. 
68 Petrobart, Pg.72, ¶¶1-2. 
69 EIT, Art.1(1)¶1, in re Art.1(6)(b) 
70 C.Exh.12, L.521-523. 
71 Id. at L521-532.  
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2. The Financing Agreement is considered as one of the enumerated protected 

Investments. 

46. Article 1(1)(2) of the EIT provides the enumeration of the investments that are protected 

by the EIT, which includes claims to money pursuant to contract having an economic 

value and associated with an Investment.72 The Energy Treaty in Plama v. Bulgaria73 has 

similar wordings as the EIT and the tribunal held that the list of investments under an 

energy treaty constitutes "a broad, non- exhaustive list of different kinds of assets 

encompassing virtually any right, property or interest in money or money's wort." In 

Alpha v. Ukraine, the tribunal recognized that a loan is a protected investment as it 

qualifies as claims to money.74  

 

47. In this case, the money claims under the Financing Agreement are a protected Investment. 

The fact that it was assigned to Claimant does not change the fact that it is still protected 

because the form of investment did not change.  

 

48. Assuming that there was a change in form, the EIT still protects such investment, as the 

treaty expressly provides that a change in the form in which assets are invested does not 

affect their character as Investments.75 In this case, although the rights arising from the 

Financing Agreement were assigned to Claimant, a change in form does not change the 

fact that it is still protected under the EIT. 

3. The Financing Agreement was associated with an Economic Activity in the 

Energy Sector. 

49. Article 1(3) of the EIT defined “Economic Activity in the Energy Sector” as an economic 

activity concerning the exploration, extraction, refining, production, processing, 

utilization, storage, land transport, transmission, distribution, trade, financing, marketing, 

 
72 EIT, Art.1(1)¶2(c). 
73 Plama, ¶202. 
74 Alpha (Award), ¶180. 
75 EIT, Art.1(1)¶2. 
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or sale of any energy resources (including natural resources), materials, installations and 

products.76  

 

50. In this case, the Financing Agreement financed the construction of Ticadia-1.77 The said 

power plant is an EAES because it is a state-of-the-art78 coal-fired powerplant, and the 

only power plant in Ticadia.79  Hence, the act of financing it makes the Financing 

Agreement associated with an EAES. 

B. Claimant qualifies as a protected investor under the EIT. 

51. Article 1(4)(b) provides that “Investor of the Contracting Party” means a company or 

other organization organized in accordance with the law applicable in that Contracting 

Party. In Saluka v. Czech Republic, the tribunal held that where the treaty defines an 

“investor” as “legal persons constituted under the laws of the member States,” although 

the company is controlled by foreign nationals which, in reality may be a mere shell 

company, the provision of the treaty must be respected and the place of incorporation 

must be the basis of the nationality of the company.80 

 

52. Here, Claimant is a joint-stock company incorporated under the laws of Mercuria,81 which 

is a Member State of the EIT.82 Although all significant shareholders of Claimant are 

large institutional investors from Europe and the United States,83 Claimant is still a 

protected investor because its place of incorporation was found in Mercuria.  

 
76 EIT, Art. 1(3). 
77 C.Exh.4, L.228-230. 
78 C.Exh.5, L.283. 
79 Notice, ¶11, L.92-94. 
80 Saluka, ¶241. 
81 Notice, ¶1, L.1-2. 
82 EIT, L.183. 
83 UF, ¶30, L.1550-1551. 
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C. The assignment of rights and claims arising from the Financing Agreement is 

recognized by international law. 

53. Claimant submits that (1) the assignment of rights is not prohibited by the EIT and (2) 

does not tantamount to an abuse of process. In addition, (3) the intuitu personae doctrine 

does not apply in this case.  

1. The assignment is not prohibited by the EIT. 

54. Respondent argues that the assignment of rights and claims arising from Financing 

Agreement is not supported by the legal framework of the EIT.84 Such argument cannot 

hold water because (a) the preamble of the EIT promotes intra-ASNEC investment flows; 

and, (b) there is no Denial of Benefits Clause in the EIT. 

a. The preamble of the EIT promotes intra-ASNEC investment flows.  

55. Article 31(1) of the Vienna Convention provides that a treaty shall be interpreted in good 

faith in accordance with the ordinary meaning to be given to the terms of the treaty in 

their context and in the light of its object and purpose. The EIT’s object and purpose 

should be taken into consideration in determining the extent of allowance of transfer of 

treaty claims.  

 

56. The preamble of the treaty makes it clear that the object and purpose of the EIT is 

sustaining economic growth and development in the ASNEC Region through the 

promotion of intra-ASNEC investment flows.85 As such, any protected investments 

assigned to investors within the ASNEC Region is allowed. In the instant case, Claimant 

is a joint-stock company incorporated in Mercuria which is a member state of ASNEC, 

making the assignment of treaty claims to Claimant permissible under the EIT.  

 

 

 
84 Response, ¶7. 
85 Id. at L.1587-1588. 
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b. The EIT does not have a denial of benefits clause. International 

investment agreements include a “Denial of Benefits” clause when 

Contracting Parties wish to restrict treaty protections to limited 

entities.86  

 

57. The relevant EIT does not have a “Denial of Benefits” clause. As held in Tokios Tokeles, 

the exclusion of the same must be considered as a deliberate choice of the Contracting 

Parties,87 especially considering that a number of contemporary investment treaties have 

express Denial of Benefit clauses.88 Respondent cannot claim that the assignment of rights 

is not within the legal framework of EIT when it is the intention of the Contracting Parties 

to omit the Denial of Benefits clause. 

 

58. Further, even if there were a denial of benefits clause, the same are generally aimed 

against non-parties or non-beneficiaries to the benefits of an investment treaty.89 

However, in this case, the transfer of rights occurred between two entities both covered 

by the investment protection rights of the EIT. Both MFNB and Claimant are nationals 

of Mercuria,90 and in fact are both engaged in the same line of business.91 Thus, even 

assuming that there were a denial of benefits clause, Claimant would not be covered by 

the same. 

2. The Assignment is not tantamount to an abuse of process. 

59. The doctrine of abuse of process is founded upon the notion that while a party may have 

a valid right, the misuse of the same would amount to a breach of the applicable law.92 

 

60. In determining whether there is an abuse of process, arbitration tribunals have consistently 

considered the timing of and the circumstances surrounding the assignment. In Pac Rim 

 
86 Pac Rim, ¶¶4.53, 4.85. 
87 Tokios, ¶36. 
88 See e.g., Art.1(2), US-Argentina BIT; Arti.1(2), US-Ukraine BIT; Art,17(1), ECT. 
89 Hulley. ¶5.1.8.2. 
90 UF, ¶29. 
91 UF, ¶30. 
92 Immunities Case, ¶147. 
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v. Salvador, the Tribunal’s evaluation went into the issue of a change of nationality.93 In 

Levy & Gremcitel v. Peru, the claim of abuse of process arose from a restructuring 

ostensibly made to enter into investment arbitration.94 In this case, there is no abuse of 

process because (a) the assignment was executed before any legal dispute with 

Respondent, (b) there is no evidence that would prove the sole intention of Claimant in 

entering into assignment was to abuse the process. 

a. No abuse of process exists because the assignment was executed 

before any legal dispute with Respondent  

 

61. Investment tribunals have recognized that the determination of whether a party has 

standing in an international dispute, for purposes of jurisdiction to institute proceedings, 

is made by reference to the date on which such proceedings are submitted.  In the case of 

Phoenix, the Tribunal held that an attempt to assign a right burdened with litigation is 

considered abusive and the assignee should be denied jurisdiction.95 In Cementownia, 

alleged assignment took place just twelve (12) days before the dispute and the tribunal 

found such assignment not bona fide, but rather, an attempt to fabricate jurisdiction.96  

 

62. On the other hand, in Mobil, the Tribunal treated the assignment of rights as a legitimate 

goal as far as it is concerned future disputes.97 However, with respect to pre-existing 

disputes, the Tribunal considered that such would constitute an abusive manipulation of 

the system of international investment protection because its purpose was only to gain 

jurisdiction. 98 

 

63. In this case, the Assignment Agreement was executed on 1 July 2017, well before any 

dispute had arisen. At this time, MFNB had no legal dispute with Respondent. In fact, it 

 
93 Pac Rim, ¶2.52. 
94 Levy & Gremcitel, ¶187. 
95 Phoenix, ¶142-145. 
96 Cementownia, ¶¶117, 156. 
97 Mobil, ¶¶200, 201. 
98 Mobil, ¶205. 
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was only on 31 July 2019, more than two years after the execution of the Assignment 

Agreement that Claimant initiated a claim against Respondent.99 As the Assignment 

Agreement was not executed with a view to launching a claim, no abuse of process can 

be imputed with respect to the timing of assignment.  

 

b. The assignment was not made to allow litigation, but to ease MFNB’s 

financial burdens.  

 

64. In Phoenix v. Czech Republic, the Tribunal was asked to determine whether or not a 

corporate restructuring constituted abuse of process. In that case, the Tribunal held that 

there was, because the restructuring was solely to allow the assignee to bring international 

litigation against the host state.100 Further, in Europe Cement, the tribunal held that a 

claim that is based on the purchase of an investment solely for the purpose of commencing 

litigation is an abuse of process.101 In terms of proving the purpose and intention of 

assignment, the tribunal in Unglaube held that the burden of proof is with the Respondent. 

102  

 

65. In this case, Respondent failed to adduce any evidence that would show any abusive intent 

on the part of Claimant. It was MFNB who first decided to assign its rights to other 

banks103 and eventually chose Claimant.104 Both MFNB and Claimant underwent legal 

formalities by embodying the assignment in the Agreement,105 and eventually notifying 

the Respondent the next day.106 The Assignment Agreement was supported by a valid 

consideration based on the risk undertaken by Claimant.107 

 
99 UF, ¶¶ 30, 31. 
100 Phoenix, ¶140. 
101 Europe Cement, ¶159. 
102 Unglaube ¶34 
103 UF, ¶29, L.1543-1544. 
104 Id. at¶30. 
105 UF, ¶30. 
106 P.O.3., Clarif.5.  
107 UF, ¶30, L.1548-1549. 
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3. The intuitu personae doctrine does not apply in this case. 

 

66. Respondent objects to Claimant’s legal standing on the ground that the rights and claims 

of MFNB is intuitu personae, or that the rights and claims are closely linked to the 

personality of the original investor, which imposes limits on assignability.108  

 

67. It is generally possible to assign an international contract unless the contract expressly 

states otherwise109 or was entered into because of the unique characteristics of either of 

the contracting parties (intuitu personae).110 Other than these two limitations, a debtor 

cannot oppose the assignment of the contract. 

 

68. Claimant submits that the intuitu personae doctrine does not apply in this case because 

assignment of claims is not expressly prohibited by (a) the EIT and (b) the Laocan Laws, 

and further, (c) the nature of the investment allows assignment.  

a. The EIT does not expressly prohibit assignment. 

69. As discussed in and II.C.1.a and II.C.1.b of this memorial, the EIT does not prohibit 

assignment as there is no Denial-of-Benefits Clause,111 and assuming there is, such clause 

is not applicable to Claimant.112 

b. The Laocan Laws do not expressly prohibit assignment. 

70. The tribunal in Occidental held that investments can be considered as intuitu personae 

when the laws of the State and the corresponding agreements of the parties expressly 

prohibit assignment.113  In Chevron (Track I), the tribunal ruled that there can be no 

assignment because the agreement expressly provided that rights and claims shall only be 

enjoyed by the original parties.114 

 

 
108 Response, ¶7. 
109 Compagnie, ¶184. 
110 Vannessa, ¶149. 
111 See I.C.1.a of this memorial 
112 See I.C.1.b of this memorial 
113 Occidental, ¶¶297-299. 
114 Chevron (Track I), ¶86. 
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71. In this case, the Assignment Agreement was governed by Laocan law,115 which allows 

MFNB to assign all rights arising from the Financing Agreement to any third party.116 

Claimant notified Respondent a day after the assignment of rights but Respondent did not 

call the attention of MFNB nor Claimant about the legality of the transfer. It can be 

presumed that such transfer is not prohibited by Laocan Laws, thus the investment is not 

intuitu personae to MFNB. 

c. The nature of investment allows assignment. 

72. In Vannessa, the tribunal held that agreements can be intuitu personae in nature due to 

the complex selection process of the identity and expertise of the Investor. 117 

 

73. In this case, the investment assigned was a simple money claim arising from a financing 

transaction, which any highly liquid investor could have made. Further, there was no 

showing that MFNB is different from the rest of the bank as Mountaintop did not consider 

any other institution apart from MFNB.118 

C. The rejection of Claimant’s legal standing would result in a denial of justice and 

unjust enrichment. 

 

74. As stated by the Tribunal in Sea-Land Service v. Iran, enrichment arises where one party 

unjustifiably enriches itself at the expense of another.119 In this case, Sea-Land sought 

compensation when Iran deprived it of its right to continued use of its cargo facility. The 

Tribunal granted compensation after finding that Iran benefited from the deprivation of 

Sea-Land’s right, by way of its own use. 

  

75. In this case, the event that caused enrichment to Respondent at the expense of MFNB was 

the enactment of Law 66/2016. Because of the enactment of such law, MFNB was forced 

to file an arbitration case against Mountaintop and had a liquidity problem leading to a 

 
115 C.Exh. 4, ¶6.  
116 Id. at ¶7. 
117 Vannessa, ¶¶124, 201. 
118 P.O.3., Clarif.3.  
119 Sea-Land, ¶62. 
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possible insolvency.120 There were no legal justifications on the enactment of Law 

66/2016, as Respondent can comply with the Coal Directive without implementing drastic 

measures found in Law 66/2016.121 The only remedy for MFNB to claim the amount in 

the Financing Agreement is to assign all rights arising from such agreement to Claimant, 

who is a financially able investor willing to accept the risk involved therein. Therefore, 

should the tribunal decide the Claimant has no legal standing, it would result in unjust 

enrichment, as MFNB (or any of its successors-in-interest) will simply have to suffer the 

loss without recourse, while MFNB can no longer bring an action against Respondent due 

to potential insolvency. 

 

76. To conclude, the Financing Agreement is protected under the EIT. The assignment of 

rights arising therefrom is compatible with the goals of the ISDS system, as it encourages 

cross-border foreign investments and reduce political risk, and greatly facilitate and speed 

up the productive re-employment of assets in other ventures. The allowance of the 

assignment of rights benefits the investors who wish to invest in jurisdictions with higher 

political and economic risk, and see their cost of capital potentially reduced if it is possible 

to sell viable investment treaty claims they have against a host state.122 

 

  

 
120 UF, ¶29. 
121 See Part III and IV of this Memorial. 
122 Daimler, ¶145. 
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III. RESPONDENT IS RESPONSIBLE FOR THE ENACTMENT OF MEASURES THAT DEPRIVE 

CLAIMANT OF ITS INVESTMENTS’ VALUES.  

77. The issue of attribution arises from an internationally wrongful act on the part of a state.123 

Though the ASNEC Charter specifically provides that Articles 6 and 7 of the ARIO 

govern the attribution of ASNEC’s legal acts, the only time Articles 6 to 9 of the Articles 

on the Responsibility of International Organizations (ARIO) apply is where a state acts 

as an agent or under the direct control of international organizations. 

 

78. Under this premise, Respondent disclaims attribution for the measures it enacted that 

resulted in a significant loss to the investor. Instead, Respondent lays the blame on 

ASNEC, the Regional Integration Organization (RIO) which issued Directive 2018/87. 

However, Claimant submits that the measures are attributable to Respondent, because it 

was Respondent who enacted Law 66/2016. Moreover, Respondent neither an agent of 

ASNEC, nor under its direct control. 

A. The enactment of Law 66/2016 is attributable to Respondent. 

79. Under Article 6 of the ARIO, the acts of agents or organs of international organizations 

are considered as acts of the international organization. Article 7 provides that the conduct 

of an organ of a State placed at the disposal of an international organization shall be 

considered under international law an act of the international organization, given that the 

latter exercises effective control over the conduct of the former. 

 

80. In this case, however, there is no factual showing that Respondent was placed at the 

disposal of ASNEC. The enactment of Law 66/2016 was entirely an act of Respondent’s 

parliament,124 undertaken after “careful assessment” by that body,125 without the 

involvement of ASNEC as an international organization. Thus, Art. 6 and 7 of the ARIO 

are inapplicable to attribute the enactment of Law 66/2016—the violative conduct—to 

ASNEC. 

 
123 ARIO, Art. 4. 
124 UF, ¶23. 
125 C.Exh.8, L.381-382. 
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1. Respondent is not an agent of ASNEC. 

81. An agent, as defined by the ARIO, is one who is charged by the organization with carrying 

out one of its functions.126 Claimant submits that while ASNEC enforces or implements 

its legal acts through the organs of its Member States,127 Respondent never consented to 

enforce directives in their entirety. States are presumed to be independent and any 

restriction as to their sovereignty must be coupled with their consent, through conventions 

or generally accepted principles of law.128 In this case, the ASNEC Charter is the primary 

instrument by which Respondent agreed to cede some of its sovereign rights.129 

 

82. The ASNEC Charter states that directives are “binding, as to the result to be achieved… 

but shall leave to the national authorities the choice of form and methods.”130 This 

provision illustrates that as regards the implementation of directives, Respondent cannot 

be deemed as an agent of ASNEC because it leaves the choice of form and methods of 

directives to the discretion of Respondent. 

 

83. Despite this provision in the Charter, Respondent chose to enact the Directive not only as 

to the result but also as to the form and methods employed. The result envisaged by the 

Coal Directive is the increase of the share of energy from renewable resources in 

ASNEC’s gross final consumption of energy in 2030 to at least 75 percent.131 The form 

and method imposed by Respondent in this regard is the closure of coal-fired power 

plants.132 It is, however, submitted that the capacity to choose the manner in which the 

Coal Directive’s result is to be achieved was entirely within Respondent’s control 

 

84. Further, the element of control as enumerated above is lacking because the Charter 

provides that ASNEC does not have control over the Member States’ choice of form and 

 
126 Art. 3, ARIO. 
127 R.Exh.3, Art.120. 
128 S.S. Lotus, ¶45.  
129 R.Exh.3, Pg.32. 
130 Id. at Art.115(3). 
131 C.Exh.7, L.333-335. 
132 Id. at L.345-347. 
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methods. Given these reasons, it is clear that Respondent is not an agent of ASNEC in 

relation to the implementation of directives. 

 

85. As a result, because the Respondent acted on its own volition, the ILC Articles on the 

Responsibility of States for Internationally Wrongful Acts (ASR), and not the ARIO, 

applies to the present case. Under Article 4 of ASR, the conduct of any State organ shall 

be attributed to that State under international law.133 A State organ may be one that 

exercises legislative, executive, judicial or any other functions. 

 

86. On 6 July 2016, five months after the Directive was passed, despite country-wide protests 

from workers in the coal industry and Respondent’s government having only performed 

perfunctory negotiations with the relevant stakeholders,134 Respondent’s Parliament 

enacted Law 66/2016, prohibiting coal-fired power plants by 31 December 2028.135 

Respondent then ended the negotiations after five months without having reached an 

agreement, although Respondent could have negotiated until 2028.136 

 

87. Further, there was a recognition of the need for a “transitional period” for the adoption of 

the Coal Directive to allow Member States to gradually supplement the coal-fired 

electricity generation capacity with green energy by year 2028.137 Notwithstanding that 

industry experts agreed that this is achievable, Respondent chose to adopt the strictest 

measures possible, without any measures to compensate its investors and without having 

considered any other measure. 

 

88. The Coal Directive then was not the operative act that deprived Claimant of the benefit 

of its investment. It was the enactment of Law 66/2016 which violated Claimant’s rights. 

To put simply, the Coal Directive did not in and of itself adversely affect Claimant, until 

Respondent enacted Law 66/2016 on its own volition. 

 
133 ASR, Art. 4. 
134 P.O.3, Clarif.10. 
135 UF, ¶23. 
136 C.Exh.7, L.347-348. 
137 P.O.3, Clarif.8. 
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2. ASNEC does not exercise effective control over Respondent. 

 

89. Article 7 provides that the conduct of a Member State-as-agent is only attributable if and 

when the international organization “exercises effective control over that conduct.”138 The 

Commission further elaborated in its commentary that “effective control” refers to 

operational, active control, rather than ultimate control.139 The test of effective control as 

formulated in ARIO Art. 7 entails the determination of which entity was really in control 

of the harmful conduct.140  

 

90. In this case, ASNEC did not exercise effective control over Respondent’s enactment of 

Law 66/2016. The Preambulatory Statements of Law 66/2016 make clear that the law 

was adopted after considerations made by Respondent, and no one else. Moreover, as 

earlier stated, the Charter provides that ASNEC does not have control over the Member 

States’ choice of form and methods. It cannot therefore be said that, in adopting Law 

66/2016, Respondent was operating under the effective control of ASNEC so as to render 

it a mere agent of the same.  

 

B. Attribution of conduct to an international organization does not preclude 

attribution of conduct to a State. Hence, the act can be attributed to Respondent and 

to ASNEC simultaneously.  

 

91. Assuming that the tribunal finds that the attribution of the acts belong to ASNEC, it does 

not preclude a finding that the acts can also be attributable to Respondent. Article 19 of 

the ARIO states that the chapter on the responsibility of an international organization in 

connection with the act of a State is without prejudice to the international responsibility 

of the State which commits the act in question. This provision intends to leave 

 
138 ARIO, Art. 7. 
139 ARIO Commentaries, Pg. 58, ¶10. 
140 ARIO Commentaries, Pg. 88 ¶5 
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unprejudiced “the international responsibility, under other provisions of these articles, of 

the State which commits the act in question, or of any other State.”141 

 

92. In the present case, the enactment of Law 66/2016 is attributable to Respondent under 

Article 4 of the ILC Articles because it was enacted by Respondent’s Parliament, an organ 

of Respondent. Thus, contrary to its claim, the enactment of Law 66/2016 is attributable 

to Respondent, which they cannot now disclaim liability for. 

  

 
141 2001 ILC Yearbook, Pg.70. 
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IV. FINALLY, LAW 66/2016 VIOLATES ARTICLE II(1) OF EIT. 

93. The EIT governs and protects investments made by nationals of ASNEC states in other 

ASNEC states. The EIT obligates states which are contracting parties thereto to accord 

investors of other contracting parties fair and equitable treatment. 

A. Respondent failed to accord Claimant the fair & equitable treatment mandated 

by the EIT. 

 

94. Art. II(1) of the EIT mandates that “Each Contracting Party shall accord at all times to 

Investments of Investors of other Contracting Parties fair and equitable treatment.”142 As 

held in Frontier v. Czech Republic, the obligation to accord investors with fair & 

equitable treatment is comprised of three fundamental obligations: (1) the upholding of 

the investor's legitimate expectations; (2) procedural propriety and due process; and (3) 

action in good faith.143 In enacting Law 66/2016, Respondent clearly failed to meet all 

three obligations. 

1. Respondent failed to uphold Claimant’s Legitimate Expectations 

 

95. In Tecmed, the Tribunal held that fair and equitable treatment requires that a host State 

does not violate the legitimate expectations of investors, which may be based in either (a) 

the legal framework of the State, or (b) representations made by the State.144 

 

96. Evaluated on the basis of both the existing framework at the time the investment was 

made, and on the expectations brought about by the representations of Respondent’s legal 

representatives, Respondent failed to uphold Claimant’s legitimate expectations. 

 

97. First, Claimant’s investment in Respondent state was premised on a legislative framework 

which included the EIT, and other energy laws in Laoc. Notably, this framework of laws 

 
142 EIT, Art.II(1), Pg.63. 
143 Frontier, ¶284. 
144 Tecmed, ¶149. 
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did not include legislation limiting or discouraging coal-fired powerplants, much less 

their outright prohibition. The introduction of Law 66/2016 is thus completely anathema 

to the legal framework under which the investment was made. Further, the business 

framework under which the investment was made clearly favoured coal-fired 

powerplants. Laoc had a long history of maintaining “substantial domestic coal mining 

and generation capacities,”145 and no consideration of environmental concerns arose 

during the negotiations for the plant.146 As a bank, MFNB, and Claimant as its successor, 

clearly viewed this as a factor in evaluating the risk and value of the loan to Mountaintop, 

as is apparent in the deliberations MFNB conducted, noting Laoc’s “coal oriented 

economy.”147  

 

98. Second, Claimant’s investments were based on the representations or commitments 

offered by the State. The Governor of Ticadia, a representative of Respondent state, made 

specific representations that he will maintain “favourable conditions to foreign 

investors.”148 Laocan law considers the governor to be “a direct extension of the power 

of the Laocan Government for the territory of his or her municipality.”149  

 

99. In Glamis Gold, the Tribunal held that “where a Contracting Party’s conduct creates 

reasonable and justifiable expectations on the part of an investor or investment to act in 

reliance on said conduct,” a host state may be held liable for the expectations arising from 

that conduct, when that conduct was made to induce an investment. In this case, the 

Ticadian governor’s statements were clearly calculated to induce investors to invest in 

Laoc, and in particular in Ticadia.150 Therefore, Claimant was perfectly entitled to rely on 

Respondent’s commitment to the program, as expressed by one of its Governors.  

 

100. Thus, when Law 66/2016 radically altered the legal framework under which the 

investment was made, respondent’s legitimate expectations were violated. 

 
145 C.Exh.1, L.148. 
146 UF, ¶11, L.1446-1447.  
147 C.Exh.3, L.205. 
148 C.Exh.2, L.177-180. 
149 P.O.3., Clarif.1. 
150 Glamis Gold, ¶621. 
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101. In Eiser, the Tribunal ruled that while changes to legislative framework are not unheard 

of—nor even unexpected—the obligation to accord fair and equitable treatment means 

that “regulatory regimes cannot be radically altered as applied to existing investments in 

ways that deprive investors who invested in reliance on those regimes of their 

investment’s value.”151 In that case, which involved regulations revoking investors’ 

preferential tax treatment, the Tribunal held that these regulations were of such a radical 

character so as to deprive investors of the very expectations upon which they relied to 

make their investments. Further, in National Grid (Award) the Tribunal found that the 

“reasonable expectations of the investor at the time it made the investment and which 

were based on representations or commitments offered by the State concerned” are 

legitimate expectations. 152 

 

102. Thus, when Law 66/2016 suddenly aborted the plant’s operations beyond 2028, not only 

was the legal and business environment in which the investment was made radically 

altered, but Respondent clearly turned its back on the representations made by the state, 

through its representative, the Governor of Ticadia. 

 

103. It is of no moment that these representations were made to MFNB, rather than to 

Claimant. As successor-in-interest of MFNB, Claimant obtained “all the rights and 

claims… arising from the Financing Agreement,” to which MFNB was entitled.153 In 

Chevron (Track II), the Tribunal held that though Chevron did not itself make a direct 

investment in Ecuador, it became an “investor,” entitled to the appurtenant investor 

protections, because it was an owner of an investment by virtue of its merger with Texaco 

in 2001.154 In this case, similarly, Claimant became an investor, by becoming the owner 

of an investment via the Assignment Agreement. Therefore, it may rely on the same 

rights, representations, and considerations as MFNB, vis-à-vis the investment which it 

owns. 

 
151 Eiser, ¶363. 
152 National Grid (Award), ¶173. 
153 C.Exh.12, L.521-525.  
154 Chevron (Track II), ¶7.67. 
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2. Respondent failed to accord Claimant with due process. 

 

104. The requirement of due process has been recognized as stemming from “fundamentally 

unfair and biased proceedings.” 155 In Siag, the tribunal ruled that early cancellation of an 

investment was tantamount to denial of due process.156 In that case, a land grant to the 

Claimant was withdrawn when, in Egypt’s opinion, “the rate at which the project was 

being implemented was so slow that it could not possibly have been completed by the end 

of 1996,”157 which was the stated completion date which was a condition for the grant. 

This was regarded by the Tribunal to be a violation of substantive due process.  

 

105. In this case, in adopting Law 66/2016, Respondent suddenly and fundamentally changed 

its pre-existing and longstanding approach to domestic regulation of the coal sector,158 

which compelled Ticadia-1 to shut down 26 years before the end of its expected 40-year 

lifetime.159 While Respondent did conduct some form of consultation prior to the 

enactment of Law 66/2016, the measure eventually adopted clearly disregarded the 

stakeholders valid concerns, since no agreement was reached.160 This clearly constitutes 

a violation of investors’ right to due process. 

3. Respondent discriminated against Claimant in enacting Law 66/2016 and 

Law 72/2016.  

 

106. In Pope & Talbot, the Tribunal found that discrimination existed where “the measure 

wholly or disproportionately discriminates against the foreign-origin goods or 

services.”161 In this case, the measures adopted in consonance with the Coal Directive 

 
155 Arif, RLA-59. 
156 Siag, ¶441. 
157 Id.  
158 C.Exh.8, L.385. 
159 Notice, ¶7, L.96-97 
160 P.O.3., Clarif.10. 
161 Pope & Talbot, ¶34  
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unduly favour domestic- and Respondent-owned enterprises, while discriminating against 

Claimant. 

 

107. While Law 66/2016 set a termination date for non-renewable energy operators, Law 

72/2016, also enacted pursuant to the Coal Directive,162 created the Laocan Renewables 

Company (“LRC”), which was owned and funded by the government and tasked with 

headlining the development of the Laocan renewables sector and building a number of 

large- scale renewable facilities in all regions of Laoc. The LRC is supervised by 

Respondent’s Government and a significant portion of its staff are former state 

officials.163 Further, it should be noted that well over half of Laoc’s energy needs are 

supplied by coal-fired power plants,164 meaning the renewable energy industry created by 

Law 72/2016 would likely fill this gap. 

 

108. Thus, clearly, the ultimate objective of Law 72/2016 was to create a state-owned 

investment fund through which it could dominate and control the majority of 

Respondent’s energy sector in the years to come. Clearly, Law 72/2016 and Respondent’s 

measures pursuant to the adoption of the Coal Directive favour domestic, state-owned 

enterprise, at the clear expense of Claimant and other similarly positioned foreign 

investors, in violation of the obligation not to enact discriminatory measures. 

B. Further, Respondent cannot take advantage of Art. IX of the EIT to excuse itself 

from complying with the obligation to accord fair & equitable treatment. 

 

109. Art. IX of the EIT provides that the treaty provisions will not preclude a Contracting Party 

from adopting measures, among others “necessary to protect human, animal or plant life 

or health.” As a rule, the starting point for the interpretation of the text of a treaty is its 

ordinary meaning,165 in their context and in the light of its object and purpose.166 

 
162 C.Exh.9, L.397-400 
163 P.O.3., Clarif.14. 
164 P.O.3., Clarif.7. 
165 AES, ¶96. 
166 VCLT, Art. 31.  
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However, an ordinary reading of the provisions does not yield a sufficiently clear standard 

to determine what is meant by what measures are acceptably “necessary” so as to trigger 

the exculpatory provision to excuse non-compliance with the EIT. In light of this 

ambiguity, recourse to secondary sources is necessary.167 

 

110. The doctrine of necessity as a ground for non-compliance with a state’s obligations is 

recognized as a ground to elude “any international obligation.”168 In that light, the context 

in which it can be invoked is necessarily restrictive.169 In Enron, the Tribunal considered 

it appropriate to turn to the concept of necessity in customary international law, where the 

Treaty itself did not provide the degree of necessity to trigger the application of an 

essential security interest clause.170 Similar recourse may be of use in this case. 

 

111. Under Art. 25 of the ARIO, necessity may not be invoked by a State as a ground for 

precluding the wrongfulness of an act not in conformity with an international obligation 

of that State unless the act: (a) is the only way for the State to safeguard an essential 

interest against a grave and imminent peril; and (b) does not seriously impair an essential 

interest of the State or States towards which the obligation exists, or of the international 

community as a whole.171 The decision in the Gabcikovo-Nagymaros case recognized 

that necessity to protect an essential state interest can only be invoked in case of a grave 

and imminent peril.172 Claimant submits that the peril feared by Respondent is (1) not an 

imminent threat, and (2) nor so grave a threat, so as to make its actions necessary. Further, 

the measures enacted by Respondent cannot be regarded as measures to protect an 

essential interest of the state, because (3) they were not the only measures available to 

Respondent. 

 

 
167 VCLT, Art. 32. 
168 Enron, ¶304. 
169 Id. 
170 Id. ¶333. 
171 ARIO, Art.25. 
172 Gabčikovo-Nagymaros, ¶58. 
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1. The threat protected against is not imminent. 

 

112. The Tribunal in OHL held that a harm is imminent when it is not merely potential or 

hypothetical, but actual and threatened.173 Further, in Union Fenos, the Tribunal held that 

where the exigent circumstances in the state (i.e. the Egyptian Revolution of 2011) were 

not the proximate cause of the internationally wrongful act, the State cannot excuse itself 

from liability for such an act.174  Respondent claims that the measures were adopted as a 

result of a spike in floods occurring in its territory from 2000 to 2015.175 This claim is 

misleading. As Respondent’s own evidence posits, greenhouse emissions are only 

regarded as one among several potential causes of flooding,176 and reports prepared by its 

experts failed to demonstrate empirical evidence linking the coal-fired powerplants to the 

flooding.177 Clearly then, the powerplant operations have not been clearly been 

established as the proximate cause of the flooding. While the occurrence of natural 

disasters is no doubt tragic, the lack of empirical evidence equating the operations of coal-

fired powerplants to the floods makes clear that there is no factual connection between 

them  so as to say that terminating the operations of those powerplants resolves the 

imminent threat of natural disasters. 

2. The threat protected against is not of sufficient gravity. 

 

113. The Tribunal in PNG held that a threat can be regarded as sufficiently grave if there was 

a demonstrably “material risk of serious or grave damage.”178 In that case, the core 

consideration was the likelihood of the injurious instance arising, as evaluated by the 

tribunal.179 In this case, it is submitted that the feared peril is not grave, because the 

occurrence of floods is not unknown in Respondent’s territory.180 As earlier stated, there 

 
173 OHL, ¶104. 
174 Unión Fenosca. ¶8.45-8.46 
175 Response, ¶9-11. 
176 R.Exh.2., L.725. 
177 Id. at L.728-729. 
178 PNG, ¶109 
179 Id. at ¶131 
180 P.O.3., Clarif.17. 
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is no evidence showing that coal-fired power plant operations increase or decrease the 

likelihood of floods. Thus, the peril of these floods cannot be considered to have increased 

in likelihood so as to merit the invocation of necessity as a defense. 

3. There was no state of necessity. 

 

114. In Sempra v. Argentina, the Tribunal considered that Argentina’s grave economic 

condition at the time it made the internationally wrongful act was insufficient to meet the 

“grave and imminent peril” standard, because it was not the only option available to it at 

the time.181 Further, in Total, the Tribunal held that where “alternatives not in breach of 

the BIT, such as targeted subsidies, were available to Argentina,” but were not taken, 

“Argentina’s defence based on the state of necessity under customary international law is 

groundless.”182 

 

115. In this case, Respondent cannot allege that it is only acting as necessary “to protect 

human, animal or plant life, or health,”183 because the means employed were not the only 

means available to protect against flooding. Rather than addressing other measures to 

combat the threat, Respondent remained steadfast in its unfounded claim that coal-fired 

powerplant operations caused the yearly flooding in its territory and refused to pass 

specific laws addressing the threat.184 

C. Respondent cannot claim that the enactment of Law 66/2016 was a valid general 

regulatory measure, for which it cannot be held liable. 

 

116. As a rule, a state cannot be held liable for an act which was made in exercise of its 

authority to enact general regulatory measures (“GRM”).185 However, a general 

 
181 Sempra, ¶350. 
182 Total, ¶345. 
183 Art. IX(1), EIT 
184 P.O.3., Clarif.13.  
185 Saluka ¶262. 
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regulatory measure, to be valid, must with the requirements of (1) reasonableness and (2) 

proportionality.186 

1. The enactment of Law 66/2016 was not reasonable. 

117. In order for a measure to be reasonable, there must exist a relationship between the 

measure itself and the State’s goals in implementing such measures;187 this must be 

clearly demonstrated by a State seeking to excuse itself from liability.188 In Tecmed, the 

Tribunal assessed the evidence proffered by Mexico, and held first, that the landfill 

investments posed no real or potential threat, and therefore no causal link to the 

environment of the host State;189 and second, that the acts of the host State defeated the 

public interest, because the State was in serious need of the investor’s services, due to a 

serious lack thereof.190 As a result, the Tribunal concluded that the deprivation of financial 

and business use arising from the host State’s actions caused damage to the landfill 

investment, and held Respondent State liable for breach of Tecmed’s rights.191 

 

118. In this case, Respondent cannot allege that it is only acting as necessary “to protect 

human, animal or plant life, or health,”192 because the means employed were not the only 

means available to protect against flooding. Rather than addressing other measures to 

combat the threat, Respondent remained steadfast in its unfounded claim that coal-fired 

powerplant operations caused the yearly flooding in its territory, and refused to pass 

specific laws addressing the threat.193 Rather, the laws Respondent did pass under its new 

government only obliquely dealt with the threat, targeting matters which, at best, had a 

distant correlation to the occurrence of natural disasters. 

 

 
186 LG&E, ¶189; Tecmed, ¶144. 
187 Toto, ¶157. 
188 ADC, ¶430. 
189 Tecmed, ¶¶144,147. 
190 Id. at ¶147. 
191 Id. at ¶201. 
192 EIT, Art. IX(1). 
193 P.O.3. Clarif.13.  
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119. In this case, as has already been demonstrated, there is no causal link between the threat 

of flooding and natural disasters, and the operations of coal-fired power plants.194At best, 

there is a mere correlation, which does not equate to causation. What is clear, however, 

is that no genuine public interest being served by Respondent, apart from the political 

advocacies of its newly minted government. The facts bear out that it was only the 

emergence of the Laocan Environmental Union (“LEU”) which gave rise to the change 

in policy,195 on account of its election in 2015.196 Previous governments have regarded 

the coal industry sector as a major business.197 Clearly, then, electoral furore, rather than 

reasonable policy-making, informed the adoption of Law 66/2016. 

2. Law 66/2016 is not proportionate to the harms sought to be avoided. 

 

120. In Tecmed, the Tribunal weighed the community or political pressure against the landfill 

investment as against the complete deprivation that Mexico’s measures caused against 

the foreign investor.198 To the Tribunal, the events used as evidence by the community—

and consequently the government—against the landfill investment did not lead to a 

serious emergency situation which warranted the complete deprivation of property of the 

investor.199 Further, in Occidental, proportionality was regarded as including a balancing 

of Claimant’s interests with the effect of the act undertaken.200 

 

121. In this case, not only are Respondent’s measures based on conjectures and mere 

speculation, but the damage they impose on Claimant’s investment is so grave so as to be 

entirely disproportionate. It should be noted that Claimant is the owner of a payable asset 

in the amount of USD 600 million.201 By the time it became owner of this asset, its value 

 
194 R.Exh.2, L.728-729. 
195 UF, ¶19.  
196 P.O.3., Clarif.12. 
197 P.O.3., Clarif.11. 
198 Tecmed, ¶133. 
199 Id. at ¶139. 
200 Occidental ¶450. 
201 UF, ¶13. 
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had dropped by a staggering 75%,202 owing to the measures enacted by Respondent.203 

This is all the more evident in that the operational life of the plant had not changed, and 

very little structural degradation had occurred on the plant.204 Clearly then, the impact of 

Respondent’s measures on the value of Claimant’s investment has been so significant so 

as to be entirely disproportionate to the harms which Respondent avers to fear. 

  

 
202 Id. at ¶30. 
203 UF, ¶27.  
204 P.O.3., Clarif.9. 
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REQUEST FOR RELIEF 

 

1. For the reasons stated herein, Claimant Goliath National Bank JSC requests that the 

Tribunal: 

a. AFFIRM Mr. Mason’s fitness to sit as arbitrator over this case; 

b. DISMISS the Challenge lodged against Mr. Mason by Respondent; 

c. DECLARE that the Tribunal has jurisdiction over the instant dispute; 

d. DECLARE that the conduct complained of is entirely attributable to Respondent; 

e. DECLARE that Respondent breached its obligations under Article II of the 

ASNEC Energy Investment Treaty, by failing to accord Claimants fair and 

equitable treatment; 

f. AWARD such other relief as the Tribunal deems appropriate; and  

g. ORDER Respondent to pay all of the costs, attorneys’ fees, and expenses of this 

arbitration, including Claimants’ legal and expert fees, the fees and expenses of any 

experts appointed by the Tribunal, the fees and expenses of the Tribunal, and 

KCAB’s other costs. 

 

  

Respectfully Submitted, 

 

Team Stephen 

Counsel for Claimants 

 

 

 

 

 


