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STATEMENT OF FACTS 

Parties to the dispute 

1. The Respondent is the Republic of Laoc (hereafter “Respondent”). It is a member of a 

regional economic integration organization called the Association of Sovereign Nations 

for Economic Cooperation (“ASNEC”), created on 3 February 2012. It is a party to the 

Treaty Concerning the Encouragement and Reciprocal Protection of Energy 

Investments in the ASNEC Region (“ASNEC Treaty”), which was ratified on 21 June 

2012. The ASNEC Treaty contains investment protection provisions and an investor-

state dispute settlement mechanism. 

 

2. The Claimant is the Goliath National Bank JSC (hereafter “Claimant”), a Mercurian 

company. It acquired an interest in the investment of Ticadia-1 in Respondent after 

concluding an Assignment Agreement with its original investor, Mercurian First 

National Bank JSC (“MFNB”). 

Original investors and related entities 

3. Mountaintop is a company incorporated in the Republic of Mercuria, a State Party to 

the ASNEC Treaty. Mountaintop specialises in long-term investments into 

conventional power generation installations.  

 

4. In August 2009, Mountaintop entered into negotiations with local authorities of 

Respondent and was induced into building a power plant named “Ticadia-1” by the 

assurances of various officials. 

 

5. On 1 December 2010, Mountaintop and MFNB concluded the Financing Agreement, 

whereby MFNB agreed to provide a loan of USD $600 million (around 60% of the total 

cost of construction) for the construction of Ticadia-1. The Financing Agreement is 

sacred by a pledge of the shares in Ticadia-1 LLC (a subsidiary of Mountaintop) as well 

as a pledge on other assets. 
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6. On 15 December 2010, Ticadia-1 LLC began construction of Ticadia-1. It became fully 

operational on 25 September 2014. 

ASNEC’s decision to phase out coal-fired power plants 

7. Since the 1980s Laoc has relied heavily on coal-energy production, maintaining a lax 

and favourable regulatory regime towards foreign direct investment in the sector. 

 

8. In December 2015, Respondent and ASNEC became signatories to the Seoul 

Agreement on Climate Change which required them to ascertain their respective 

contributions. ASNEC passed the Coal Directive by majority vote accordingly. 

Legislation of Law 66/2016 

9. On 6 July 2016, the Laocan Parliament implemented the Coal Directive by enacting 

Law 66/2016 prohibiting coal-fired power plants by 31 December 2020. This was done 

without significant parliamentary debate, consultation with relevant stakeholders, and 

full impact analysis. The legislation effectively forces Ticadia-1 to shut down 26 years 

before the end of its expected 40-year lifetime. 

MFNB’s initial reaction 

10. Following the enactment of the Coal Directive, the market value of the assets pledged 

to MFNB dropped significantly. Under the terms of the Financing Agreement, MFNB 

sought additional securities from Ticadia-1 LLC and Mountaintop. Mountaintop argued 

that its guarantee obligations did not extend to unforeseen situations of the sudden 

legislation by Respondent. 

 

11. On 6 May 2017, MFNB initiated arbitration proceedings against Mountaintop at the 

ICC seeking to enforce the guarantee. MFNB lost the arbitration in 2018. 

Assignment from MFNB to Claimant 

12. In January 2017, MFNB planned to file an investment arbitration against Respondent 

under the ASNEC Treaty.  
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13. On 1 July 2017, MFNB and Claimant concluded an Assignment Agreement where the 

rights of MFNB under the Financing Agreement and the rights to claim compensation 

from Laoc under the ASNEC Treaty were assigned to Claimant for the consideration 

of USD $150,000,000. The Assignment Agreement was made at arm’s length and 

satisfies Mercurian domestic laws. 

Claimant’s initiation of arbitration 

14. 31 January 2019, Claimant sent its Notice of Arbitration (“Notice”) to Respondent 

appointing Mr. Perry Mason as its arbitrator. The arbitration was registered as KCAB 

International n° 15503/IS. 

 

15. On 28 February 2019, the Republic of Laoc responded to the Notice appointing Ms. 

Gisele Gwenalle as its arbitrator.  

Respondent’s Challenge 

16. On 16 June 2019, Respondent submitted its challenge of Mr. Mason (“Respondent’s 

Challenge”).  

 

17. Several months before the hearing and shortly before parties’ memorials are due, an 

award in Hewer Plants JSC v. Wellfalcon (“Hewer Plants”) dealing with factual 

circumstances similar to this case, was issued against another ASNEC Member State. 

Besides this, an investor also nominated Mr. Mason for separate arbitral proceedings.  

 

18. After becoming aware of Mr. Mason’s appointment in Hewer Plants on 2 June 2019, 

the Respondent came across Mr. Mason’s Post retweeting a media article (“the IAN 

Article”), stating that he was “[p]roud to have served as arbitrator in this ground-

breaking case on #ClimateChange”. Through the IAN Article, Respondent discovered, 

prior to his appointment as an arbitrator in KCAB International arbitration n. 15503/IS, 

that Mr. Mason made general comments about his prior experiences with environmental 

rights and his attitude towards environmental protection in the context of advising 

young practitioners in a podcast interview (“the Interview”).  Although the Interview 

was available at the time of filing, a junior associate at Greene & Associates LLP who 
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ran a background check on Mr. Mason thought his career tips were hardly relevant for 

his appointment. 

 

19. Respondent asserted nevertheless that Mr. Mason’s actions gave rise to justifiable 

doubts as to his independence and impartiality.  

Responses to Respondent’s Challenge 

20. On 23 June 2019, Mr. Mason responded to the Respondent’s Challenge asserting that 

he had carefully reviewed Respondent’s concerns but did not share its conclusions.  

 

21. On 1 July 2019, counsel for GNB referred to the Respondent’s Challenge and Mr. 

Mason’s response to it. Counsel for Claimant asserted that Claimant was not aware of 

Mr. Mason’s arbitral appointments, but it did not agree that there were justifiable doubts 

as to Mr. Mason’s independence and impartiality.  
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APPLICABLE LAW 

22. Pursuant to PO1, the Parties agree these proceedings will follow the UNCITRAL Rules 

(2010) and the Official Rules of the Foreign Direct Investment International Arbitration 

Moot. The Official Rules prevail over any inconsistencies between the two. 

 

23. Pursuant to ASNEC Treaty Article X(4), this Tribunal shall apply the Treaty and 

“applicable rules and principles of international law”. 

 

24. While Laoc has not ratified the Vienna Convention on the Law of Treaties (“VCLT”), 

the principles and rules stated therein nonetheless codify customary international law 

and are applicable in this arbitration. This tribunal must interpret the UNCITRAL 

Rules, the Official Rules of the Foreign Direct Investment International Arbitration 

Moot, the ASNEC FC, and the ASNEC EIT in accordance with VCLT, Articles 31 and 

32.  
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SUMMARY OF ARGUMENTS 

Arbitrator challenge 

25. Mr. Mason’s Interview, Post, and appointment in Hewer Plants do not individually or 

cumulatively give rise to justifiable doubts as to his independence and impartiality. In 

any case, Respondent is time-barred from challenging Mr. Mason under the 

UNCITRAL Rules regardless of whether Respondent had actual knowledge of the 

Interview at the time of Mr. Mason’s appointment.  

Jurisdiction 

26. This Tribunal has jurisdiction over the claims in this case. International law allows 

assignments of investment arbitration claims and the Assignment Agreement is valid. 

The alleged breach is also a continuous act, which confers standing on Claimant to sue. 

The claim is also admissible and made in good faith. 

Attribution 

27. Passage of Laws 66/2016 and 72/2016 are the internationally wrongful acts that are 

attributable to the Respondent. These actions pursuant to the Seoul Agreement are not 

attributable to ASNEC. Respondent’s conduct does not meet the criteria of ARIO Art. 

7 to attribute the breach of international obligation to ASNEC. 

Violation of ASNEC EIT, Article II(1) 

28. Respondent violated ASNEC EIT, Article II(1) through the enactment of Law 66/2016 

by failing to accord Claimant fair and equitable treatment (“FET”). Specifically, it 

both: (1) repudiated Claimant’s reasonable and legitimate expectations as to regulatory 

stability; and (2) unfairly prejudiced Claimant’s investment in a discriminatory manner. 
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PLEADINGS 

A. MR. MASON’S CONDUCT DOES NOT GIVE RISE TO JUSTIFIABLE DOUBTS 

AS TO HIS INDEPENDENCE AND IMPARTIALITY.  

29. An arbitrator must disclose any circumstance “likely to give rise to justifiable doubts” 

as to his impartiality or independence.1 If circumstances actually giving rise to 

justifiable doubts exist, a substitute arbitrator must be appointed in his place.2 The 

existence of a justifiable doubt is assessed objectively, from the view of a reasonable 

third-party.3 

30. The standards of “justifiable doubts” and “impartiality [or] independence” remain 

undefined under Laocan Arbitration Law or the UNCITRAL Rules. In deciding if 

justifiable doubts exist, the Tribunal should look to MAL jurisprudence, which provides 

helpful guidelines to assess an arbitrator’s “impartiality or independence”. Currently, 

three tests have been set out: (i) the “real danger” test;4 (ii) the “real possibility” test;5 

and (iii) the “reasonable apprehension of bias test”,6 with the latter having the lowest 

threshold. This test considers whether an informed person, viewing the matter 

realistically and practically, would conclude that an arbitrator had prejudged the matter 

due to a tendency towards bias.7 If this test is met, the other tests would necessarily be 

met.  

31. It is submitted that the grounds for challenge alleged by Respondent do not give rise to 

justifiable doubts as to Mr. Mason’s independence and impartiality 

I. There are no doubts as to Mr. Mason’s independence 
 

32. Independence and impartiality are separate concepts.8 Independence requires that an 

arbitrator lack any personal or economic link or tie to any party involved in the dispute.9 

 
1 Art. 12 UNCITRAL. 
2  ICS, ¶5. 
3 Serafin Garcia Armas. 
4 Gough, 670C-G. 
5 China Harbour; Brunei Darussalam. 
6 Jacob Securities. 
7 Ibid, ¶35. 
8 Lopez. 
9 Daele, pp.270-1. 



 
TEAM SUR 

 

 8 

Impartiality instead requires that an arbitrator not allow himself to be affected by 

prejudice, bias or anything else not turning on the merits of the case.10 

33. Respondent alleges that there are grave doubts as to “Mr. Mason’s impartiality and 

independence” arising from his involvement in Hewer Plants.11 Respondent’s 

“concern is that Mr. Mason has already formed a firm opinion on the matters at issue 

in the present case”.12 However, as Mr. Mason lacks any prior employment with either 

Claimant or Respondent, nor is he personally or financially dependent on either Party, 

any doubt as to Mr. Mason’s independence is wholly irrelevant. 

II.     There is no legal obligation to disclose prior involvement on a tribunal considering 

          factually similar cases  

34. Respondent claims Mr. Mason was “clearly obliged to disclose” his involvement in 

Hewer Plants due to its factual and legal similarities with the present arbitration.13  

35. However, no provision in Laocan law or in the UNCITRAL Rules obliges an arbitrator 

to disclose his involvement in a prior case merely because it is factually similar to the 

current case. An arbitrator’s participation in a factually similar past case does not of 

itself preclude him from deciding another case impartially. Stronger evidence must be 

shown to give rise to a justifiable doubt.14 There is thus no further obligation for Mr. 

Mason to disclose his involvement in Hewer Plants. 

36. An arbitrator is obliged to disclose any circumstance which gives rise to justifiable 

doubts as to his independence or impartiality.15 However, Mr. Mason’s involvement on 

the Hewer Plants tribunal is not such a circumstance.  

37. Respondent claims that since Mr. Mason was involved in Hewer Plants, there is an 

“issue conflict” for the present arbitration as he would have already formed opinions 

 
10 Universal Compression ¶70; Suez ¶29; Daele pp.366-7. 
11  Respondent’s Challenge, ¶¶2-4, 6. 
12  Respondent’s Challenge, ¶4. 
13 Ibid.   
14 Suez, ¶36. 
15 Art 11 UNCITRAL Rules. 
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about issues at hand.16 Further, Respondent alleges a possibility that Mr. Mason would 

be swayed by arguments he had previously been exposed to.17  

38. An issue conflict is based on a concern that an arbitrator will not approach issues 

impartially but seek instead to conform to his or her own previously expressed view.18 

39. Applying the “reasonable apprehension of bias” test, Mr. Mason’s prior involvement 

in Hewer Plants does not give rise to justifiable doubts. A reasonable person would not 

consider that an arbitrator would rely on prior arguments and opinions to decide a new 

case without properly considering the specific facts of each case. His opinions in the 

Interview therefore cannot give rise to a reasonable apprehension of bias.19 Despite his 

prior opinion that climate change arguments are irrelevant for young arbitrators in the 

context of investment treaty disputes,20 his recognition of Hewer Plants as “ground-

breaking”21 shows that Mr. Mason is an arbitrator capable of changing his mind in light 

of new facts and circumstances, and will not be entrenched in prior opinions. 

40. The mere fact that an arbitrator would be disqualified on the ground that he or she was 

exposed to similar legal and factual issues would render investment arbitration 

unworkable.22 Thus, in İçkale İnşaat, the mere involvement in a prior arbitration 

concerning similar legal and factual issues did not raise doubts as to the arbitrator’s 

ability to approach the issues concerned in that arbitration “with an open mind”.23 Mr. 

Mason makes clear that the facts in Hewer Plants and the current dispute are “not 

identical”.24 As such, his service on the Arbitral Tribunal in Hewer Plants does not 

give rise to justifiable doubts as no reasonable apprehension of bias arises.  

41. Mr. Mason’s Post also merely acknowledges his appointment as arbitrator in Hewer 

Plants.25 Respondent alleges that his describing Hewer Plants as “ground-breaking” 

implies he has necessarily formed a firm opinion on the matter at hand.26 However, no 

 
16 Respondent’s Challenge, ¶4. 
17 Ibid. 
18 CC/Devas, ¶58. 
19 Interview. 
20 Ibid, 1229-34. 
21 IAN Article, Post. 
22 Electrabel Challenge, ¶41. 
23  ¶122. 
24 Subsequent Comments, 1289-92. 
25 Post. 
26 Respondent’s Challenge, ¶5. 
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such indication exists. Instead, the Post only reflects the novel nature of the Hewer 

Plants decision and does not advocate any position. Consequently, there is no 

requirement to disclose.  

42. The IBA Guidelines are not binding. Nevertheless, an informed person viewing the 

matter realistically and practically would take into account the IBA Guidelines as 

international best standards.27 An arbitrator’s involvement in prior cases is governed by 

the Orange List.28 If a circumstance falls within the Orange List, disclosure is required 

as it may, “in the eyes of the parties, give rise to justifiable doubts as to the arbitrator’s 

impartiality or independence”. 29 Such circumstances are limited to where an arbitrator 

has serviced one or more parties involved in the present case,30 has a relationship with 

another arbitrator or counsel involved in the present case,31 or has had a controversial 

relationship with any of the parties involved in the case.32 However,  Mr. Mason’s 

conduct does not fall into any of these circumstances.  

43. The Orange List also accounts for circumstances where an arbitrator has influence over 

the parties or the dispute,33  or if he has publicly advocated a position on the present 

arbitration.34  

44. Nothing exists to show, and Respondent does not allege, that Mr. Mason has a 

controlling influence on either Claimant or Respondent.  

45. Further, he has never publicly advocated a position on the case at hand, but merely 

acknowledges that Hewer Plants is “ground-breaking”.35 Mr. Mason’s opinion on the 

relevance of climate change to the police powers argument was merely advice to young 

practitioners in respect of investment arbitration.36 Therefore, he does not have a duty 

to disclose under the IBA Guidelines. 

 
27 Kaufmann-Kohler,  ¶296; ICS ¶2. 
28 IBA Guidelines. 
29 Ibid, General Standard 3(a). 
30 Ibid, Orange List 3.1-3.2. 
31 Ibid, 3.3. 
32 Ibid, 3.4. 
33 Ibid, 3.5.1, 3.5.3-3.5.4. 
34 Ibid, 3.5.2. 
35 Post. 
36 Interview. 
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46. Moreover, non-disclosure cannot by itself raise justifiable doubts as to impartiality or 

independence; instead, “only the facts or circumstances that [an arbitrator] failed to 

disclose can do so”.37 The mere fact of non-disclosure thus cannot constitute grounds 

for challenging Mr. Mason. 

47. That an arbitrator served as an adjudicator on a previous case where similar issues are 

raised cannot of itself give rise to justifiable doubts as to impartiality in the eyes of the 

parties.38 Whether an arbitrator is convinced by a pleading hinges on the intrinsic value 

of legal arguments, not the number of times they have heard such arguments.39 Thus, 

mere prior interpretation of the same, or similar, treaty, or legislative, language, like 

Coal Directive, cannot give rise to justifiable doubts.40 Further, such a standard could 

result in excluding arbitrators with the most expertise on the matter.41 

48. While some factual and legal similarities between Hewer Plants and the present 

arbitration arise, neither Claimant nor Respondent were involved in Hewer Plants. 

Thus, Mr. Mason is not “clearly obliged to disclose his appointment” in Hewer Plants.42 

Neither Mr. Mason’s involvement in Hewer Plants nor his failure to disclose his 

involvement constitutes grounds to doubt his independence and impartiality. 

III.     Mr. Mason’s own expressed opinion on Hewer Plants does not give rise to justifiable 

doubts as to his independence and impartiality 

49. Respondent doubts Mr. Mason’s impartiality and independence due to the similarity of 

the facts in Hewer Plants to the present case43  and the opinion expressed by Mr. Mason 

in the Interview.44 

A. Mr. Mason’s interview merely demonstrates his commitment to his 

understanding of the law and is not grounds for a challenge 

 

 
37 IBA Guidelines, Part II, ¶5. 
38 Suez, ¶¶35-6. 
39 Universal Compression, ¶84. 
40 Electrabel Challenge, ¶41; Tidewater, ¶70. 
41 Park p.308. 
42 Respondent’s Challenge, ¶4. 
43 Ibid, ¶2.  
44 Interview. 
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50. Mr. Mason stated that he considered the issue of climate change “not [to] add 

anything new to the debate in investment law”.45Respondent takes this to mean that 

he “at least subconsciously - distrusts states in their exercise of their regulatory 

powers”.46 The opinions expressed by Mr. Mason are limited to the legal aspects of 

investment law and were given in response to a question about legal practice areas. 

Even where drawing on his own experience as an arbitrator, he did not mention cases 

or parties by name. Instead, Mr. Mason refers to “environmental measures” and 

“climate change treaties” in general and suggests that it is controversial if they play a 

part of “applicable law in investment treaty arbitration”.47 

 

51. Respondent’s claim of an “issue conflict”48 cannot be grounds for a challenge unless 

Mr. Mason’s opinions go beyond committing to his understanding of what the law is, 

amounting to a front for a lack of openness, or hostility, towards one of the parties.49 

 

52. However, there is nothing to show that Mr. Mason has been dishonest or hostile 

towards Respondent. Mr. Mason has merely expressed his view on the general 

relevance of environmental considerations in investment treaty arbitrations which 

happens to arise in the present case. If he cannot do so without fearing allegations of 

partiality, the investment arbitration treaty system would not “be worthy of the 

name”.50 

 

53. Language and tone are important considerations to be taken into account when 

deciding if an arbitrator is truly likely to favour a party to the dispute.51 In Perenco, 

an arbitrator’s reference to “recalcitrant” host countries was deemed to indicate an 

unconscious bias against any arguments suggesting that Ecuador complied with 

international law.52 Similarly, in Urbaser, the tribunal focused on the use of the word 

“heretical” to decide if an arbitrator should be disqualified.53 

 
45 Interview, 1229-30. 
46 Respondent’s Challenge, ¶6. 
47 Interview, 1228-32. 
48 Respondent’s Challenge, ¶4. 
49 Griffith and Kalderimis. p.625. 
50 Ibid. 
51 Perenco; Gearing and Sinclair. 
52 Ibid, ¶49. 
53 ¶32. 
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54. Mr. Mason, however, expressed no opinions comparable to the references in Perenco 

and Urbaser.54 Instead, that he is “conscious about the environment”55 indicates a 

balanced opinion. Therefore, no justifiable doubts as to his impartiality exist.  

 

B. According to IBA Guidelines, the Interview is merely a previous expression 

of a legal opinion and cannot ground a justifiable doubt 

55. Prior publication of a legal opinion which concerns an issue arising in the present 

arbitration cannot be grounds for disqualification, where the opinion does not focus on 

present arbitration.56 From an objective point of view, circumstances falling within the 

Green List can never lead to disqualification as no appearance and no actual conflict of 

interest exist.57 

56. The Interview falls within the requirements of the IBA Guidelines’ Green List 4.1.1. 

Mr Mason’s statements are general and abstract whilst referring to the role of 

environmental considerations within a larger “debate in investment law”.58 While the 

present dispute and Hewer Plants share some factual similarities, Mr. Mason’s 

statement was not given in reference to any of the parties in the current proceedings or 

any of the current facts at hand. Green List 4.1.1 only ceases to apply where an arbitrator 

has publicly advocated a position directly relating to the case at hand and its parties.59 

57. The threshold which must be met for an arbitrator to be considered partial is very high. 

In National Grid, an arbitrator was found to be impartial despite making comments in 

favour of one party during a hearing.60 Mr. Mason cannot meet this threshold for 

partiality as the parties to the present arbitration were not referenced directly in his 

statements in the Interview, even if he tends towards a certain legal position.61 

 
54 Interview. 
55 Ibid, 1225. 
56 IBA Guidelines, Green List 4.1.1. 
57 IBA Guidelines, Part II, ¶7. 
58 Interview, 1229. 
59 Perenco, ¶¶50-52, 56. 
60 ¶¶92-101. 
61 Daimsis/Pavlovic ¶308. 
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58. Thus, no justifiable doubts as to Mr. Mason’s impartiality and independence arise from 

the Interview. 

IV. When all circumstances of the case are considered cumulatively and objectively, no 

       justifiable doubts exist as to Mr. Mason’s independence and impartiality 

59. It is “only logical to conclude that all relevant facts and circumstances” must be taken 

into account to properly make a judgement.62 Therefore, Mr. Mason’s Subsequent 

Comments ought to be taken into consideration, which reinforces objective confidence 

in his independence and impartiality.63 

A. Mr. Mason’s post-Challenge conduct suggests that he has been acting 

in good faith 

60. Mr. Mason takes into account Respondent’s concerns and “in the spirit of 

transparency” informs the Parties that he has been appointed by C-Energy LLC against 

Wellfalcon in an arbitration concerning the same measures as in Hewer Plants even 

though no duty of disclosure exists.64 This suggests no lack of openness on Mr. Mason’s 

part towards any party. Bias cannot be reasonably apprehended as Mr. Mason willingly 

disclosed irrelevant information to allay Respondent’s worries, exceeding the scope of 

his duty of disclosure. 

B. Mr. Mason’s reaction to Respondent’s Arbitrator Challenge does not reveal 

any self-evident hostility 

61. The language and tone adopted by an arbitrator is important to determine if he is 

independent and impartial.65 While an arbitrator may acceptably commit to his 

understanding of the law, he must not allow for this commitment to create an 

impression that the law will not be applied fairly, or that one party will be favoured 

over the other. 

62. Mr. Mason delivers to Respondent a balanced and poised response. After explaining 

that Respondent’s considerations have been “carefully reviewed”, he puts forth his 

 
62 Gallo, ¶19. 
63 Halliburton, ¶¶73, 92. 
64 Subsequent Comments, 1283-6. 
65 See supra fn. 51. 
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“firm conviction” that no duty to disclose existed.66 This can be contrasted with LCIA 

Case No. 1303, where an arbitrator described a challenge against him as being 

“fictitious, false, and malevolent”.67 This was later held to indicate self-evident tensions 

and ill-feelings which had the propensity to give rise to justifiable doubts as to his 

independence and impartiality. Mr. Mason’s response, however, objectively discloses 

no doubts of partiality. 

B. IN ANY EVENT, THE RESPONDENT IS TIME-BARRED FROM 

CHALLENGING MR. MASON’S APPOINTMENT UNDER THE UNCITRAL 

RULES. 

I. Respondent is time-barred from challenging Mr. Mason’s appointment as it was 

aware of facts giving rise to its ‘grave doubts’ at the time of his appointment 

 
A. Art. 13 must be interpreted in light of other institutional arbitration rules 

and case law 

63. Art. 13 requires a party intending to challenge an arbitrator to send notice of its 

challenge within 15 days being notified of the appointment of the challenged arbitrator, 

or within 15 days after circumstances giving rise to justifiable doubts as to the 

challenged arbitrator’s impartiality and independence become known to it.68 

64. The principle underlying Art. 13 and time limits generally is to enable fair, orderly and 

therefore timely proceedings, balancing against the interest in “permitting challenges 

on specific grounds”.69 This underlying principle of enabling fair, orderly and timely 

proceedings underpins all institutional arbitration rules. Thus, other institutional 

arbitration rules and case law under them will necessarily inform the interpretation of 

Art. 13, including ICSID decisions.70  

65. Respondent must send notice of its challenge within 15 days after notification of the 

appointment of the challenged arbitrator, or within 15 days after the circumstances 

giving rise to justifiable doubts as to the arbitrator’s impartiality or independence 

 
66 Subsequent Comments, 1277, 1283. 
67 LCIA Case No. 1303, 4.4-4.5. 
68 UNCITRAL. 
69 CEMEX, ¶32. 
70 Ibid, ¶33; Daele p.122. 
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became known to it.71 After 15 days, Respondent is deemed to have waived its right to 

object, unless it can show that under the circumstances, its failure to object was 

justified.72 

B. The 15-day limit ran from when the Interview became known to 

Respondent’s counsel 

66. The 15-day time limit ought to run from when the relevant circumstance became known 

to either party or counsel.73 If the time limit were to otherwise run from when the 

relevant circumstance became known to the party, counsel could wait to inform his or 

her client of circumstances giving rise to justifiable doubt at any stage in the 

proceeding. This would effectively permit any party to present a challenge without 

considering the flagrancy of counsel's actions.74 

67. Respondent does not challenge that at the time of filing, the podcast containing Mr.  

Mason’s interview was available, and further, that one junior associate at Green & 

Associates LLP, Michael Ross, knew of its existence at that time.75 However, he 

deemed it “hardly relevant for [Perry Mason’s] appointment”.76 Therefore, by not 

objecting within the 15-day limit expiring on 17 February 2019, Respondent has 

effectively waived its right to object.77 

C. Respondent cannot challenge Mr. Mason’s appointment after effectively 

waiving its right to object 

68. Respondent now suggests instead that the Interview raises “grave doubts… about [his] 

impartiality and independence”.78 These doubts are based on the cumulative effect of 

Mason’s role as arbitrator in Hewer Plants, his Post and his Interview.79  Yet, 

Respondent concedes that Mason’s interview was independently sufficient to give rise 

 
71 Art. 13 UNCITRAL. 
72 Art. 32 UNCITRAL. 
73 Grand River, p.1; Daele p.155. 
74 CC/Devas, ¶48. 
75 Interview; SOUF, Section F ¶33. 
76 Ibid. 
77 Art. 32 UNCITRAL; Daele p.164. 
78 Respondent’s Challenge, ¶1. 
79 Ibid, ¶7. 
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to grave doubts.80 Respondent is thus precluded, after waiving its right to object, from 

relying on the same fact to raise a challenge to Mr. Mason.  

69. Where Respondent has had a fair chance to object on the basis of a known fact which 

it acknowledges is independently sufficient to give rise to grave doubts, and fails to do 

so within the 15-day time limit, its failure to object cannot be justified in the 

circumstance.81 To do otherwise would emasculate the efficacy of Article 13 and the 

underlying principle of enabling fair, orderly and timely arbitral proceedings. 

I. Even if Respondent is deemed not to be aware, Respondent is still time-barred from 

challenging Mr. Mason’s appointment 

70. Even if the 15-day time limit were to run from when the circumstance was known to 

the party, Respondent would still be time-barred from challenging Mr. Mason’s 

appointment. 

A. Respondent has a duty to perform reasonable due diligence at the time of 

Mr. Mason’s appointment  

 
71. Respondent has the duty to perform reasonable due diligence on the opposing parties’ 

appointed arbitrator.82 Otherwise, imposing no such duty on Respondent leaves it 

open to Respondent to belatedly assert at any time during the arbitral process that it 

only became aware of the relevant circumstance within 15 days of issuing notice. This 

would emasculate Respondent’s obligation to send notice within 15 days of 

appointment, circumventing the enabling of fair, orderly and timely arbitral 

proceedings.83 

B. Respondent cannot rely on its own failure to perform reasonable due 

diligence to challenge Mr. Mason’s appointment 

72. Respondent does not challenge the availability of Mr. Mason’s interview, which was 

discovered by a junior associate, Michael Ross.84 Had Respondent performed due 

diligence, Respondent would have easily discovered the interview, and could challenge 

 
80  Ibid.  
81 Arts. 13 and 32 UNCITRAL. 
82 Alpha, ¶80; CEMEX, ¶41; LCIA Case No. 81224, 4.1-4.2; Daele pp.151-5. 
83 CEMEX, ¶32. 
84 SOUF, Section F ¶33. 
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Mr. Mason’s appointment up till 17 February 2019. It has effectively waived its right 

to object.85. It cannot now rely on facts it could reasonably have discovered by 

performing its duty. 

73. Respondent acknowledges that the fact of Mr. Mason’s interview independently raised 

grave doubts to it.86. Where a party has a fair chance to reasonably discover a fact which 

independently raised grave doubts by performing due diligence, its failure to object 

cannot be justified.87 To do so otherwise would emasculate the efficacy of Art. 13 and 

the underlying principle of fair, orderly and timely arbitral proceedings.  

74. Thus, regardless of whether Respondent is deemed to be aware, Respondent is still 

time-barred from challenging Mr. Mason’s appointment. 

   

 
85 Art. 32 UNCITRAL Rules. 
86 Respondent’s Challenge, ¶7.  
87 Arts. 13 and 32 UNCITRAL. 
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C. THIS TRIBUNAL HAS JURISDICTION TO THE PRESENT CLAIM AND THE 

CLAIMANT HAS STANDING.  

75. Under Article 23(1) of the UNCITRAL Rules, “[t]he arbitral tribunal shall have the 

power to rule on its own jurisdiction”.88 The present issue is thus justiciable before this 

Tribunal.  

I. MFNB was, at material time, a foreign investor under the ASNEC Treaty who 

has a right to claim against Respondent 

76. It is clear that MFNB was an investor. MFNB’s loan to Mountaintop to finance the 

Ticadia-1 project was an indirect investment in Respondent, which falls squarely within 

the definition of investment in Article I(1)(a), I(1)(c), or I(1)(e) and I(2) of the ASNEC 

Treaty.89 This is “explicitly acknowledged by the Respondent” in their Response to the 

Notice of Arbitration.90  

77. For the avoidance of doubt, it is submitted that MFNB shall be regarded as a foreign 

investor for the purpose of the ASNEC Treaty. Article I(4)(b) defines “investor of a 

Contracting Party” as “a company or other organisation organised in accordance with 

the law applicable in that Contracting Party”.91  

II. This tribunal has jurisdiction ratione personae to the present claim 

A. The Assignment Agreement was legally valid under municipal and 

international law 

78. As long as the assignment of claim was legally valid, it would be unnecessary and 

irrelevant to consider whether Claimant is an investor afresh because Claimant would 

have effectively stepped into the shoes of MFNB.  

79. The assignment of claim satisfies municipal92 and international law. Judge Jessup in 

the Barcelona Traction case stated the position in public international law concerning 

diplomatic protection claims, where the reason for “the rule on continuity of nationality 

 
88 Art. 23(1) UNCITRAL. 
89 Art. I(1)(a), I(1)(c), or I(1)(e) and I(2) ASNEC Treaty. 
90 Response to Arbitration ¶5. 
91 Art I(4)(b) ASNEC Treaty. 
92 PO3 ¶2. 
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of claims is the avoidance of assignments”.93 The jurisprudence of international 

arbitration has clearly departed from this position and allows assignment.94 

80. Daimler held that, “the better view would seem to be that ICSID claims are at least in 

principle separable from their underlying investments”,95 indicating the possibility to 

assign claims at international law.  

81. CSOB and Vivendi (No. II) also clearly stated that assignments of claims are in principle 

possible and do not deprive the assignee claimants of their standing: “absence of 

beneficial ownership by a claimant in a claim or the transfer of the economic risk in 

the outcome of a dispute should not and has not been deemed to affect the standing 

of a claimant in an ICSID proceeding, regardless whether or not the beneficial owner 

is a State party or a private party”.96 

82. Academics support the validity of assignments of claims in principle. Goh writes, 

“[e]xisting investor–state decisions suggest that it may be possible to assign a treaty 

claim. However, such transferred claims may be at risk of jurisdictional defects”.97 

Whether the claim is jeopardised by “jurisdictional defects” is a separate issue 

considered below. It is, however, clear that international law prima facie allows such 

an assignment, validating the Assignment Agreement between MFNB and Claimant.  

83. Further, there are good policy reasons behind allowing assignment of claims, which 

“greatly facilitates and speeds the productive re-employment of assets in other 

ventures”.98 This benefit is not exclusive to the ICSID regime but also to the ASNEC 

Treaty. The Member States to the ASNEC Treaty pledged to have “regarding to the 

importance of sustaining economic growth and development in the ASNEC Region 

through joint efforts in promoting intra-ASNEC investment flows” and to “encourage 

and create stable, equitable, favourable and transparent conditions for Investors of other 

Contracting Parties…”.99 Thus, construing the ASNEC Treaty “in the light of its object 

 
93 Barcelona Traction, Separate Opinion of Judge Jessup ¶ 48. 
94 CSOB ¶¶31-32; Daimler ¶141; Vivendi (No. II); Archer; Yukos; Societe Generale. 
95 Daimler ¶145. 
96 CSOB ¶32. 
97 Goh, p.35. 
98 Daimler ¶144. 
99 Preamble, ASNEC Treaty. 
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and purpose”,100 the Treaty supports the possibility of assignment of claims to promote 

“intra-ASNEC investment flows”.  

84. Nowhere in the ASNEC Treaty precludes the possibility of assignment of claims. Had 

the drafters of the ASNEC Treaty intended to preclude such assignment, a ‘denial of 

benefit’ clause would be included to prevent this eventuality.101 Having illustrated that 

international law generally allows assignments, the onus falls on Respondent to prove 

that assignment is invalid in the present case.  

85. Flowing from the above conclusion, the Assignment Agreement102 between MFNB and 

Claimant is legally valid.103  

B. The Assignment Agreement effectively treats Claimant as a successor to 

MFNB as a foreign investor 

86. Following the terms of the valid Assignment Agreement, “GNB shall be considered 

the legal successor to MFNB in all matters pertaining to the Financing 

Agreement”.104 This includes the transfer of “any potential claims against Mountaintop 

Investments LLC and the Republic of Laoc” as Claimant has inherited “all secondary 

rights and obligations” from the Financing Agreement.105 

87. As Claimant has fully inherited the right to sue under the Assignment Agreement, this 

Tribunal has jurisdiction ratione personae to the present claim.  

III. This tribunal has jurisdiction ratione temporis to the present claim 

A. There must be a breach of obligation after the Assignment 

88. It is accepted that the ASNEC Treaty is governed by the customary intertemporal 

principle: “a juridical fact must be appreciated in the light of the law contemporary 

with it, and not of the law in force at the time when the dispute in regard to it arises or 

 
100 Art. 31 VCLT. 
101 Plama Consortium. 
102 Exhibit C-12. 
103 Exhibit C-12. 
104 Art. 1.2 Exhibit C-12. 
105 Art. 1.1 Exhibit C-12. 
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falls to be settled”.106 The corollary of which is the principle of non-retroactivity, 

codified in Article 28 VCLT and Article 13 ARSIWA.107 

89. It follows that Claimant can only claim against breaches of the ASNEC Treaty after it 

has become a protected party of the ASNEC Treaty.108 Respondent owed such 

obligations as under the ASNEC Treaty to Claimant only after it became a party 

protected by the Treaty by way of the Assignment. As such, the critical issue is whether 

there was an actionable breach after that date. 

B. The breach by Respondent was continuous and thus actionable after the 

Assignment 

90. As in many past cases, difficulty lies in the determination of the occurrence and 

duration of a treaty breach.109 The “well-established distinctions under customary 

international law” are set out in Pac Rim Cayman: 

“In any particular case, three different situations can arise: (i) a measure is a 

“one-time act”, that is an act completed at a precise moment, such as, for 

example, a nationalisation decree which is completed at the date of that decree; 

or (ii) it is a “continuous” act, which is the same act that continues as long as 

it is in violation of rules in force, such as a national law in violation of an 

international obligation of the State; or, (iii) it is a “composite” act, that is an 

act composed of other acts from which it is legally different.”110 

91. Considering the facts of the present case, the relevant dates are: (1) 21 June 2012, when 

Respondent ratified the ASNEC Treaty; (2) 28 June 2012, when Mercuria ratified the 

ASNEC Treaty; (3) 6 July 2016, when Respondent adopted Law 66/2016 thereby 

fundamentally changing the legal framework underpinning the investment in Ticadia-

1; (4) 5 December 2016, when Respondent adopted Law 72/2016 to establish a feed-in 

tariff scheme for the renewables sector; and (5) 1 July 2017, when Claimant acquired 

its right under the Assignment Agreement. 

 
106 Island of Palmas, p.45. 
107 Art. 28 VCLT; Art. 13 ARSIWA; M.C.I. 
108 Wehland referencing Gallus. 
109 Ibid. 
110 Pac Rim Cayman ¶2.6. 
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92. It is submitted that the breach by Respondent - by way of enacting the Laws 66/2016 

and 72/2016 which in effect rendered an unfair and inequitable treatment towards the 

investors of Ticadia-1 - is a “continuous” act, in the sense that the breach extended over 

the “critical date”111, i.e. 1 July 2017.  The principles governing the distinction between 

“a breach which is continuing and one which has already been completed”112 are 

provided by Article 14 ARSIWA:  

 “Article 14. Extension in time of the breach of an international obligation 

1. The breach of an international obligation by an act of a State not 

having a continuing character occurs at the moment when the act is 

performed, even if its effects continue. 

2. The breach of an international obligation by an act of a State 

having a continuing character extends over the entire period during 

which the act continues and remains not in conformity with the 

international obligation. 

3. The breach of an international obligation re- quiring a State to 

prevent a given event occurs when the event occurs and extends over the 

entire period during which the event continues and remains not in 

conformity with that obligation.” 

As further explained in the ARSIWA Commentaries in respect of Article 14, 

“Examples of continuing wrongful acts include the maintenance in effect of 

legislative provisions incompatible with treaty obligations of the enacting 

State...” 

It is therefore submitted that ever since Respondent enacted the laws in question in July 

2016, as a Contracting State to the ASNEC Treaty, it has been in breach of its Treaty 

obligations; and such breach will be deemed continuous as long as it “remains not in 

conformity with the international obligation” by maintaining the enactments in effect. 

When Claimant acquired its right under the Assignment Agreement on 1 July 2017, the 

laws which breached the ASNEC Treaty were still in force and insisted upon by 

 
111 Pac Rim Cayman. 
112 ARSIWA Commentaries p.59. 
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Respondent. In other words, Claimant could claim against such continuous breach after 

1 July 2017.  

C. In any event, the fundamental principle of non-retroactivity underpinning 

the jurisdictional requirement of ratione temporis is not at stake 

93. The present case should be distinguished from typical cases where temporal jurisdiction 

was challenged in connection with the issue of nationality. In Societe Generale, for 

example, the tribunal found that the investment of AES, a company incorporated in the 

United States, could not be protected by the French-Dominican Treaty until the 

Claimant, a French company, acquired the investment and it became a French 

investment.113 In the present case, the investment of Ticadia-1 has always been subject 

to investors from Mercuria, a Contracting State of the ASNEC Treaty.  

94. It is helpful to consider the reasoning in Societe Generale. In reaching that decision , 

the tribunal held that all the terms laid down in the Treaty “lead inevitably to the 

conclusion that the Treaty was designed to protect only the nationals and companies of 

the Contracting Parties, in this case France”.114 Applying the same rationale in the 

present case, the ASNEC Treaty, albeit being multilateral, also aims at protecting the 

nationals and companies of the Contracting States, which includes Mercuria. It is clear 

from Article II(1) of the ASNEC Treaty that its scope of protection covers “Investments 

of Investors of other Contracting Parties”. Both MFNB and Claimant are Mecurian 

companies sharing the same investment i.e. the Ticadia-1 project. Had Claimant been 

MFNB instead, the issue of jurisdiction ratione temporis would not arise. As a legally 

valid successor to MFNB’s investment, and itself being a company from a Contracting 

State of the ASNEC Treaty, there is no reason why this tribunal should reject its 

temporal jurisdiction in respect of Claimant’s claim. 

95. In short, as the breach by Respondent is continuous in nature which in effect persists 

even after the Assignment Agreement, the Tribunal has jurisdiction ratione temporis to 

Claimant’s claim. 

 
113 Societe Generale. 
114 Ibid ¶106. 
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IV. The present claim is admissible  

96. The Tribunal’s power to rule on its jurisdiction under Article 23(1), UNCITRAL 

Arbitration Rules encompasses “the power to pronounce on the admissibility of the 

claim before it”.115 Jurisdiction and admissibility are two separate issues116: This 

Tribunal may refuse the claim despite finding jurisdiction. 

A. The present claim is made in good faith 

97. Phoenix Action clearly held that arbitration tribunals shall “prevent an abuse of the 

system of international investment protection...in ensuring that only investments that 

are made in compliance with the international principle of good faith and do not 

attempt to misuse the system are protected”.117 The notion of “good faith”, as a “general 

principle of law”118, requires parties “to deal honestly and fairly with each other, to 

represent their motives and purposes truthfully, and to refrain from taking unfair 

advantage...”119.  

98. Bad faith cannot be presumed and is rarely found.120 The burden of proof lies on the 

Respondent to prove the existence of bad faith. 

99. Even if it is arguable that the assignment took place “when things have started to 

deteriorate so that a dispute is highly probable”,121 there is no evidence that Claimant 

took an unfair advantage. Here, the assignment was concluded to safeguard the 

investment of Ticadia-1, and a substantial amount was paid to MFNB as consideration. 

As stated in the Notice of Arbitration, Claimant seeks to order Respondent to pay 

compensation amounting to no less than USD 450,000,000 plus interest as of the date 

of the violation. The amount of 450,000,000 is clearly the amount of MFNB’s loan to 

Ticadia-1 LLC discounting the USD 150,000,000 paid to MFNB by Claimant. It 

manifestly steps into MFNB’s shoes and is not seeking an undue advantage. As a result, 

a “bona fide transaction”, as required in Societe Generale, is present in this case. 

 
115 Paulsson and Petrochilos citing the travaux of the UNCITRAL Rules. 
116 Fitzmaurice, p.438-9. 
117 Phoenix Action ¶113. 
118 Amco Asia Corporation.  
119 Phoenix Action citing A. D’Amato, Good Faith, in Encyclopedia of Public International Law, p.107.  
120 Renée Rose; ConocoPhillips. 
121 Lao Holdings. 
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B. There is no trading of nationality 

100. Unlike most cases where the tribunals found an abuse of process,122 the present case 

does not involve any trading of nationality or treaty shopping. Both Claimant and 

MFNB are investors in Mercuria, a Contracting Party in the ASNEC Treaty. The 

Assignment was a “bona fide transaction”123 that does not unduly take advantage of the 

protection of the ASNEC Treaty. 

C. The present claim is essentially a third-party funded claim 

101. Third party funding is legal and normal in investor-state arbitrations.124 Due to 

Respondent’s unfair and inequitable treatment towards Ticadia-1, MFNB lacked the 

cash flow and means to bring the current proceeding against Respondent. The 

Assignment Agreement keeps the claim alive and allows Claimant and MFNB to 

vindicate their rights. It is submitted that the present claim is proper and in line with the 

general practice of third-party funding in the context of investor-state arbitrations. 

V. Conclusion 

102. This Tribunal has both jurisdiction ratione personae and ratione temporis to the 

present claim, which is made in good faith. Thus, it is submitted that Claimant has 

standing. 

  

 
122 Phoenix Action. 
123 Societe Generale. 
124 EuroGas¶108; ICCA Reports No. 4. 
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D. THE MEASURES COMPLAINED ARE ATTRIBUTABLE TO RESPONDENT 

103. Pursuant to PO1, the two merits issues in dispute are (1) the attribution of the breach 

of the international obligation and (2) Claimant’s FET.  

 

104. A summary of Claimant’s position is as follows. First, Respondent’s participation in 

the Seoul Agreement demonstrates that conduct from Laoc relating to the Seoul 

Agreement is attributable to the State. Second, Respondent’s passage of Law 66/2016, 

in conjunction with Law 72/2016, resulted in the financial downturn of the Claimant’s 

investment. These were the breaches in violation of the ASNEC Treaty. Further, and in 

the alternative, Respondent failed to accord the Claimant’s investment FET as stated in 

Art. II(1) of the ASNEC Treaty. 

I. The measures complained are attributable to Respondent 

105. The breach of international obligation is attributable to Respondent.  

 

106. Respondent is claiming that the breach is attributable to ASNEC.125 Laoc as a Member 

State must comply with any treaty obligations to which ASNEC is party. Furthermore, 

Respondent claims that the Laocan Parliament is a State organ at the disposal of the 

IO.126 

 

107. A State is responsible for the breach of an international obligation if the breach is 

attributed to the State.127 Contrary to Respondent’s contentions, Claimant submits that 

Laoc is responsible for the breach to two reasons. One, that Law 66/2016 is Laoc’s 

separate contribution to the Seoul Agreement which is attributable to Respondent itself. 

Two, that the breach of the international obligation is attributable to Respondent by 

failing to meet the criteria under ARIO Art. 7. Claimant argues that the breach is 

attributable to Laoc. 

 

 
125 Response to Arbitration ¶¶ 9-13. 
126 Response to Arbitration ¶ 12. 
127 Bosnian Genocide; Olleson, p.460. 
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II. Actions undertaken pursuant to the Seoul Agreement are attributable to 

Respondent 

108. Respondent claims that as an ASNEC Member State, it is bound to implement the 

Coal Directive.128 In light of the Seoul Agreement, the Coal Directive was passed, and 

Member States had to comply with the ASNEC obligation.  

 

109. However, Claimant would highlight that Laoc also signed the Seoul Agreement in its 

own capacity as a State.129 Its Parliament ratified the Seoul Agreement on 11 January 

2016.130 Thus, Laoc is party to the Seoul Agreement separately from ASNEC, such that 

it can be held individually responsible for its actions in connection to the Seoul 

Agreement. Put another way, the Agreement is a mixed agreement attributable to both 

contracting States and IOs. Respondent cannot hide behind ASNEC as a defence, as its 

contribution to the Seoul Agreement can be attributable to State itself and not to 

ASNEC.  

 

110. Laoc was obligated to make a contribution to the Seoul Agreement, primarily pursuant 

to Arts. 2 and 4 therein. Art. 2 states that the obligation for reducing the global 

temperature is binding by result.131 Art. 4 recognises that developing countries’ 

greenhouse gas emissions will peak later than development countries, and so equity 

should influence how each country is to perform the obligation.132 The Seoul 

Agreement states that each party must communicate a nationally determined 

contribution,133 which in turn factors into a party’s performance of the obligation. 

 

111. Even if IOs and their constituent Member States are bound by the same obligation, 

they remain autonomous legal persons which can commit separate international 

wrongful acts.134 The Reparations tribunal recognised that IOs can acquire a legal 

personality and have a separate existence from their Member States.135 The Seoul 

 
128 Response to Arbitration ¶12. 
129 Exhibit R-4. 
130 SOUF, Section C ¶20. 
131 Exhibit R-4. 
132 Exhibit R-4 ¶¶1 and 3. 
133 Exhibit R-4 ¶10. 
134 Ahlborn, p.10. 
135 Reparations ¶178-79; Voulgaris, p.55. 
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Agreement reflects that decision, as it makes it clear in Art. 4 that each party “shall be 

responsible for its emission level”136 unless an IO and its Member States are acting 

jointly to communicate their nationally determined contribution.137 In this instance, 

ASNEC and its Member States did not agree to “act jointly” under the Seoul 

Agreement.138 The former communicated their nationally determined contribution by 

way of the Coal Directive, and the latter by way of Law 66/2016.  

 

112. Secondly, the special status between the Member States and ASNEC demonstrates 

their separate performances of the obligation to the Seoul Agreement. 

 

113. Both IOs and Member States acquire a special status between each other,139 the precise 

nature of which is dependent on an organisation’s constitutional arrangement.140 In 

particular, the constitutional arrangement describes the competences which are powers 

given by the Member States to the IO.  This in turn will determine how the conduct is 

to be attributed to either the IO or the Member States.141  

 

114. Member States have given some but not all competencies to ASNEC. ASNEC has the 

competency to bind Member States to the ASNEC Treaty and ratify treaties such as the 

Seoul Agreement.142 Title XIII of the ASNEC FC demonstrates that ASNEC has the 

legal competency to create binding and non-binding legal acts.143 ASNEC’s special 

status is its competency to ratify the Seoul Agreement. This act binds the Member 

States, who would otherwise be independent sovereign parties, through a singular legal 

act. These competences make up the legal personhood of the IO.  

 

115. Respondent alleges that Laoc was compelled to act in its capacity as a Member State 

in accordance with the Seoul Agreement.144 However, this is not so. Laoc made a direct 

and independent commitment to the Seoul Agreement separate from its ASNEC 

 
136 Exhibit R-4 ¶18. 
137 Exhibit R-4 ¶16. 
138 PO3, Section X. Seoul Agreement ¶19. 
139 Interpretation of the Agreement ¶110; Voulgaris, p.51. 
140 Voulgaris, p.52. 
141 Sub-Regional Fisheries ¶168; Voulgaris, p.62. 
142 Exhibit R-4. 
143 Exhibit R-3. 
144 SOUF ¶20. 
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membership. As such, its current attempt to attribute the consequences of its own law 

to ASNEC while continuing to enjoy the benefits of membership strikes as unprincipled 

and cynical. Specifically, it prioritises its indirect commitment to the Seoul Agreement 

through ASNEC when the latter’s FC recognises Member State competency in 

environment policy.145  

 

116. Moreover, ASNEC’s Declaration complied with the Seoul Agreement but did not 

mandate how Member States are to achieve the objectives of the Seoul Agreement.146 

ASNEC did not oblige Laoc to make Law 66/2016 their national contribution to the 

Seoul Agreement. 

 

117. In conclusion, Claimant’s investment became a difficult endeavour due to Laoc’s 

responsibility to the Seoul Agreement. Passing Law 66/2016 in light of the Seoul 

Agreement prevents this breach from being attributed to ASNEC. 

 

III. Breach of international obligation is attributable to Respondent under ARIO, 

Art. 7 

118. A Directive under the rules of the ASNEC FC indicates that the Laocan Parliament is 

not seen as an organ of ASNEC. Claimant does not dispute that the form and 

implementation of Coal Directive colours an internationally wrongful act, but that the 

latter is ultimately attributable to Laoc. 

 

119. Specifically, it is the passage of Law 66/2016 that constitutes the material breach of 

the international obligation by the State. In this regard, Claimant would highlight how 

ASNEC allocates responsibility to its Member States regarding legal acts of ASNEC. 

Art. 120 of ASNEC FC states that when a Member State enforces or implements any 

legal acts of ASNEC, attribution is governed by ARIO Arts. 6 and 7,147 Claimant 

focuses on Art. 7, which provides that:  

 

 
145 Exhibit R-3, Title VI: Environment Art. 62(2). 
146 Exhibit R-5. 
147 Exhibit R-3. 
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“The conduct of an organ of a State or an organ or agent of an international 

organization that is placed at the disposal of another international organization 

shall be considered under international law an act of the latter organization, if 

the organization exercises effective control over that conduct.” 

 

120. Respondent’s conduct does not meet the criteria of ARIO Art. 7, even if it may purport 

to argue that as a Member State it is bound to implement legal acts from ASNEC. 

However, the Laocan Parliament was (1) not placed at the disposal of ASNEC because 

(2) the IO does not exercise effective control. 

 

A. The Laocan parliament was not placed at the disposal of ASNEC 

 

121. The actions of the Laocan Parliament caused the financial downturn of Claimant’s 

investment.148 Contrary to Respondent’s allegations, Laoc did not act as an organ at the 

disposal of ASNEC.  

 

122. “Placing at the disposal of” means that organs of the Member State must be seen as 

organs of that IO on the basis of the latter’s rules.149 How IO divides powers and 

responsibility between itself and the organs of its Member States are relevant.  

 

123. A directive under the rules of the ASNEC FC demonstrates that the Laocan Parliament 

is not an organ of ASNEC. More precisely, the Laocan Parliament maintained its 

legislative competence when implementing Coal Directive. Directive preamble is 

specific towards national contribution and coal compared to the Seoul Agreement.  

 

124. Coal Directive allowed the Laocan Parliament to legislate in compliance with the 

Directive. By passing a directive, ASNEC recognised the legislative competency of the 

Member States. In this regard, it is noteworthy that the FC makes a distinction between 

a regulation and directive. While the former is binding in its entirety and directly 

 
148 Exhibit. C-11. 
149 Kuijper, p.8. 
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applicable in all Member States,150 the latter is only binding as to the result to be 

achieved.151 

 

125. Coal Directive established guidelines for Member States to follow. ASNEC’s 

nationally determined contribution is at least 50% below 2012 emission levels by 

2030.152 Coal Directive encouraged a gradual reduction of final gross production of 

energy by 31 December 2028.153 Art. 7(2) of Coal Directive is compatible with the 

notion of equity that is stated in Art. 4 of the Seoul Agreement which accounts for the 

specific circumstances of each Member State. For the share of energy from renewable 

sources, the directive did not apportion the 75% consumption of energy between the 

Member States,154 but allowed each one the option of applying support schemes for the 

integration of electricity from renewable sources.155 These guidelines were the light 

framework onto which 14 Member States exercise their national power and 

responsibility to enact climate change policy.  

 

126. Laoc had three years from the date of Coal Directive to transpose the directive into 

national law.156 This is a significant amount of time for a State to determine its 

compliance with Coal Directive and the effect of such implementation on its economy. 

In other words, ASNEC delegated this legislative responsibility to Laoc to determine 

the form and method of implementation which would reflect its differentiated 

responsibilities and respective capabilities as a developing country.157 

 

B. ASNEC did not have effective control over the Laocan parliament 

 
127. The international legal threshold of effective control requires both general control of 

the State and a specific control of the State over the attributable act. Nicaragua stated 

that general control without further evidence does not establish attribution.158 Bosnian 

 
150 Exhibit R-3, Title XIII: Legal Acts, Art. 115(2). 
151 Exhibit R-3, Title XIII: Legal Acts, Art. 115(3). 
152 Exhibit C-7, Preamble ¶2. 
153 Exhibit C-7, Art. 7(2). 
154 Exhibit C-7, Art. 2. 
155 Exhibit C-7, Art. 3. 
156 Exhibit C-7, Art. 18. 
157 Exhibit R-4, Art. 4 ¶¶1 and 3. 
158 Nicaragua ¶ 115; Ahlborn, p.49. 
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Genocide specified the need to demonstrate each operation in which the alleged 

violations occurred as the attributable act.159 The ASNEC FC does not mandate how a 

Member State is to determine the form and method of implementation, but delegates 

legislative responsibility to its Member States. Therefore, contrary to the Respondent’s 

allegation, this does not meet the threshold for effective control.   

 

128. Laoc is responsible for its own actions when it prioritised the form and method of 

implementing Coal Directive instead of the target in the Seoul Agreement. About five 

months after the issue of Coal Directive, Laocan Parliament passed Law 66/2016 which 

only implemented Art. 7(2) of Coal Directive without any description of how the coal 

plants will be phased out.160 Respondent elected to conform with ASNEC’s elimination 

of coal plants, even when this may conflict with parties providing individually 

determined contributions pursuant to Art. 16 of the Seoul Agreement.161  

 

129. Law 72/2016 restates the aims from Coal Directive but does not provide any guidance 

as to how coal power plants will gradually reduce their gross production of energy.162 

Laoc committed itself to achieve this result by succumbing to short-sighted political 

pressure. Laoc failed in providing sufficient guidance to its investors and citizens about 

the demise of the coal industry, and it cannot now attribute responsibility for such onto 

ASNEC. The choice to legislate regarding the implementation of a directive solely rests 

on the Member State. In pursuit of the form and implementation of Coal Directive, 

Laoc submitted a detrimental but individually determined contribution even though the 

result to be achieved did not require such a burden on developing countries. 

 

130. Claimant acknowledges that Respondent performs two roles as Member States, which 

Voulgaris calls functional dualism.163 There are times within the IO where the Member 

State and IO relationship exists (for example the passage of Coal Directive). 

Conversely, Member States can act independently of the IO (for example, the signing 

of Seoul Agreement). Laws 66/2016 and 72/2016 represent Laoc making policy 

 
159 Bosnian Genocide ¶ 400; Ahlborn, p.49. 
160 Exhibit C-8. 
161 Seoul Agreement, Art. 16. 
162 Exhibit C-9. 
163 Voulgaris, p.53. 
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decisions that they believed to be the result to be achieved. It acted outside of the IO as 

an autonomous State whose actions have an effect on its investors.  

 

131. Considering Respondent’s participation in the Seoul Agreement and conditions of 

ARIO Art. 7 not being met, Claimant submits that the Tribunal should find that the 

enactment of Laws 66/2016 and 72/2016, should they be found to be breaches of 

international obligation, should be attributable to Respondent.  
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E. FAIR AND EQUITABLE TREATMENT: REPUDIATION OF CLAIMANT’S 

REASONABLE AND LEGITIMATE EXPECTATIONS 

132. Article II(1) of the ASNEC Energy Investment Treaty imposes an obligation on the 

Contracting States to accord fair and equitable treatment (“FET”) to investments. FET 

can give rise to various standards of treatment with which host States must comply.164 

In the present case, Claimant submits that Respondent breached three such standards. 

(A) claimant’s reasonable and legitimate expectations165; (B) non-discrimination166; 

and (C) a failure to accord transparency and due process.167 

 

I. Repudiation of Claimant’s Reasonable and legitimate expectations 

 
133. (a) Claimant had reasonable and legitimate expectations with regards to the stability 

and predictability of Respondent’s legal framework for investments. (b) Respondent 

repudiated these expectations and breached the requirements of FET under Article II(1) 

of the ASNEC Treaty. The latter part will compare Respondent’s legitimate police 

powers with Claimant’s expectations. 

 

A. Claimant had reasonable and legitimate expectations 

 
134. Claimant’s expectations arose on the basis of Respondent’s specific representations168 

and the overall circumstances under which the investment was made.169 Respondent’s 

treatment must not “affect the[se] basic expectations that were taken into account by 

[Claimant] to make the investment.”170 Where Respondent repudiates these 

expectations, it automatically breaches the FET standard.171 Two independent but 

complementary factors will be argued to account for Claimant’s expectations: (a) 

Respondent’s specific representations, and (b) the circumstances of Claimant’s 

investment.  

 

 
164 McLachlan/Shore/Weiniger, p.272. 
165 Tecmed ¶174; Metalclad ¶87. 
166 Saluka ¶307. 
167 ADC ¶435; Glamis ¶22. 
168 McLachlan/Shore/Weiniger, p.316. 
169 Dolzer/Schreuer, p.146; Newcombe/Paradell, p.280. 
170 National Grid ¶173. 
171 Saluka ¶302; Rumeli ¶609; Tecmed ¶154; El Paso ¶348; Electrabel ¶7.75; RREEF ¶260. 
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B. Respondent’s Specific Representations 

 
135. Respondent’s specific representations created Claimant’s reasonable and legitimate 

expectations, which rests on three arguments.172 First, Governor Ji-Yeong was 

empowered under municipal law to make the representations on behalf of Respondent. 

Second, Governor Ji-Yeong’s representations are attributable to Respondent under 

international law. Third, the substantive content of these representations created 

Claimant’s expectations.  

 

136. Firstly, Ticadian Governor Ji-Yeong acted under his legitimate mandate to develop 

the economy and business of his municipality.173 Furthermore, any representations 

made by Ji-Yeong in the above capacity are directly attributable to the Laocan 

Government, of which he is a regional “direct extension.”174 He was entitled to make 

representations to encourage the construction of Ticadia-1 under municipal law. Such 

statements can therefore be considered to have been made by the Laocan Government 

itself. Importantly, the Government neither criticised nor opposed these initiatives by 

Ji-Yeong. There is no basis upon which to suggest that the Laocan Government is not 

responsible for, or otherwise held responsible for, the statements of its regional 

Governor. 

 

137. Secondly, Article 4 of Chapter II of the ILC Articles states that 

 

“[t]he conduct of any State organ shall be considered an act of that State under 

international law, whether the organ exercises legislative, executive, judicial or any 

other functions.” 

 

It must follow that Ji-Yeong’s representations were, under municipal law, 

representations by the Laocan executive. Article 4 establishes that actions by a State’s 

executive are attributable to the State itself. Governor Ji-Yeong’s representations are 

therefore directly attributable to Respondent under international law. This conclusion 

 
172 McLachlan/Shore/Weiniger, p.311; Ortino, p.856; Notable arbitral decisions include: EDF ¶217; Total ¶117; 
Parkerings-Compagniet ¶332-333; Sergei Paushok ¶305; Waste Management II ¶98. 
173 PO3 ¶1. 
174 Ibid. 



 
TEAM SUR 

 

 37 

is underlined in the ILC’s Commentary on Article 4, which states that the reference to 

State organ extends to State organs on a provincial and even local level175. This rule is 

of customary character under international law176. In brief, Ji-Yeong’s representations 

to Claimant must therefore be considered to have been made by Respondent itself for 

the purposes of this dispute.  

 

138. Finally, Respondent’s representations gave rise to Claimant’s expectations for two 

subsidiary reasons. 

 

i. First, Respondent actively sought to induce Claimant to invest. Tribunals have 

emphasised that legitimate expectations are generated when ‘the investment has 

been attracted and induced by means of … representations.’177 This conduct can 

be described as ‘[s]eeking foreign investments by acting intentionally ‘so as to 

create expectations in potential investors.’178 Governor Ji-Yeong stated that he 

strove ‘to convince [Claimant] that …. Ticadia would be the best place in Laoc 

to build a power plant,’179 describing the investment as a success of his 

promotional efforts.180 Claimant first engaged in dialogue with Respondent due 

to these efforts.181 This demonstrates that Respondent actively sook to attract 

and induce the investment by means of representations (which need not have 

legal force in order to create legitimate expectations182). 

 

ii. Second, the specificity of Respondent’s representations justify Claimant’s 

expectations.183 A representation can be considered ‘specific’ either if it is 

“specific as to [its] addressee [or] specific regarding [its] object and purpose”.184 

Letters by a host State to an investor, expressing the mere possibility of 

negotiations did not constitute a specific commitment, no legitimate 

 
175 ARSIWA Commentaries, p.40. 
176 Ibid referring, notably, to: Salvador, p.477; Immunity from Legal Process p.87, ¶62. 
177 Sempra ¶298; Glamis ¶766. 
178 Reisman/Arsanjani, p.342. 
179 Exhibit C-5. 
180 Ibid. 
181 PO3 ¶1. 
182 Antaris ¶366. 
183 Potestà, p. 109ff. 
184 El Paso ¶375. 
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expectations were found.185 Similarly, representations ensuring that the host 

State would be a ‘good place to do business’ were found too ‘vague and general’ 

to give rise to legitimate expectations.186 This lack of specificity can be 

contrasted to the ‘definite, unambiguous and repeated’187 assurances in 

Metalclad, where the investor was ensured by federal officials that it was 

entitled to continue construction works.188 These assurances were found to give 

rise to a legitimate expectation, such that the municipal government’s 

revocation of the construction licence results in a breach of FET.189 

 

139. In the present case, Respondent ensured Claimant that it would “maintain favourable 

conditions for foreign investors so that we can see more projects like Ticadia-1 in the 

future.”190 Furthermore, it committed to ensuring ‘that operation of the plant would be 

economically beneficial for Claimant.’191 The effect of these representations was not 

that Claimant expected the framework for investments into the coal sector to remain 

entirely unchanged.  

 

140. Rather, these express representations ensured Claimant that it would be treated in a 

way to attract future investments into the coal sector. The very minimum expectation 

that Claimant could legitimately have derived from these statements is that the 

operation of Ticadia-1 would not cause substantial financial loss. In other words, 

Claimant reasonably and legitimately expected the framework not to be ‘altered … in 

ways that deprive … [Claimant] of the investment’s value’.192 

 

C. The circumstances of the investment and regulatory regime 

 
141. Claimant’s expectations of stability were further substantiated by the general 

circumstances under which the investment was made. Tribunals have generally found 

in this regard that legitimate expectations as to the stability of a regulatory framework 

 
185 Frontier Petroleum ¶¶465, 466, 468. 
186 White Industries ¶10.3.17. 
187 Marvin ¶148. 
188 Metalclad ¶¶87-89. 
189 Ibid ¶¶89,93. 
190 Exhibit C-5. 
191 Exhibit C-2. 
192 Eiser Infrastructure ¶382. 
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exist where fundamental change to this framework is highly unlikely. 193 The likelihood 

of drastic regulatory change must be assessed on the facts of each case.194 In 

Parkerings-Compagniet, the likelihood of regulatory changes in Lithuania, being then 

an EU candidate with a Soviet past, was high. The tribunal found that the investor could 

not legitimately have expected the legal environment to remain unchanged and 

stable.195 In light of the circumstances under which Claimant decided to invest and 

construct Ticadia-1, fundamental change to the framework was highly unlikely: 

 

142. The consistent practice of Respondent in the 25 years196 preceding Claimant’s 

investment was to further stimulate coal-fired power generation.197 This trend seemed 

likely to continue given Respondent’s intention for the development of domestic 

energy-production to keep pace with the growth of the domestic economy.198 

Furthermore, up to 15% of Respondent’s domestic workforce were employed in the 

coal industry.199 Against this backdrop, the regulation of the coal sector remained 

highly stable.200 In 2008, initiatives to bring about a transition into green energy where 

rejected by a clear majority of politicians,201 including the speaker of Parliament.202 At 

the time when Claimant entered into the investment agreement (1 December 2010), 

there was no indication that Respondent would, or had any reason to, change its coal 

energy production policy. 

 

143. These circumstances did not change during the time of construction and initial 

operation of Ticadia-1. The LWM dominated Respondent’s politics from 2000 to 2015, 

lending strong support to the interests of the coal industry.203 Although the LEU 

successfully204 promoted green policies in the consumer sector,205 similar attempts in 

 
193 Isolux ¶781; Genin ¶348; Methanex, Part IV, Chapter D, ¶10. 
194 McLachlan/Shore/Weiniger, ¶7.161. 
195 Parkerings-Compagniet ¶335. 
196 Exhibit C-1. 
197 SOUF ¶6. 
198 Ibid. 
199 Exhibit C-1. 
200 Exhibit C-1. 
201 Exhibit C-1. 
202 Ibid. 
203 SOUF ¶18. 
204 Ibid. 
205 PO3 ¶12. 
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the coal energy sector invariably failed.206 It follows that developments in one sector 

cannot serve as evidence for the likelihood of similar developments in the other.  

 

144. Lastly, the scientific investigation into the cause of the increased occurrence of floods 

in Laoc, published sometime after the investment is inconsequential for two reasons. 

 

145. First, it only showed a correlation between increasing greenhouse gas emissions and 

more frequent floods.207 Importantly, the scientists stated that there was “no empirical 

evidence” for a causative link between the coal plants and flooding.208 Respondent may 

wish to rely on Principle 15 of the RDED, which concerns the use of police powers for 

environmental protection where there is no full scientific certainty. However, in the 

present case, the issue is not a lack of ‘full scientific certainty’. Instead, there was no 

empirical evidence at all, which means that not even a prima facie degree of certainty 

could be established to justify reliance on Principle 15 to excuse the phase-out.   

 

146. Second, this scientific report could not have warned Claimant of the possibility of a 

phase-out because scientists never contemplated this option. Respondent considered the 

possibility of capping emissions, not completely phasing them out.209  

 

147. Overall, there was no scientific, political or legislative indication for a phase-out of 

coal energy. The circumstances of the investment were such that Claimant reasonably 

and legitimately expected Respondent to maintain conditions allowing the continuing 

operation of Ticadia-1. This expectation by Claimant imposed upon Respondent an 

obligation to provide a stable and predictable legal framework for investments, an 

important aspect of the FET standard.210 The following section will show that 

Respondent breached this obligation, thereby repudiating Claimant’s expectations, 

derived from both Respondent’s specific representations and the overall circumstances 

 
206 SOUF ¶23; Exhibit C-1. 
207 Exhibit R-2. 
208 Ibid. 
209 Exhibit R-2. 
210 Plama ¶173; Occidental Exploration ¶ 183; Eiser Infrastructure ¶382. 
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of the investment. The repudiation of Claimant’s expectations amounts to a breach of 

the FET standard.211 

 

II. Respondent repudiated Claimant’s expectations in breach of FET 

 
148. Two distinct analyses lead to the conclusion that Respondent repudiated Claimant’s 

expectations, which amounts to a breach of FET.212 First, Respondent’s actions can be 

shown to amount to a failure to provide an adequately stable and predictable legal 

framework. As the obligation to provide a stable framework arose on the basis of 

Claimant’s expectations, a failure to comply with it amounts to a repudiation of 

Claimant’s legitimate expectations. Second, Respondent did not act within its 

legitimate police powers. 

 

A. A failure to provide a stable and consistent legal framework 

 
149. Tribunals have consistently recognised the importance of stable legal and business 

environments under the FET standard.213 CMS, for example, confirmed that “a stable 

legal and business environment is an essential element of fair and equitable 

treatment.”214 Relying on a similarly worded preamble in terms similar to that of the 

ASNEC Treaty, that tribunal affirmed that the relevant FET standard involved an 

obligation to ensure regulatory stability. 215 Therefore, Claimant submits likewise that 

the FET standard enunciated by ASNEC Treaty, Article II(1) includes stability. 

 

150. It is further submitted that any radical or substantial216 and/or unreasonable or 

disproportionate217 modification of the energy sector’s regulatory regime cannot be 

reconciled with Respondent’s obligation to provide a stable legal framework.218 

 
211 By failing to provide a stable and predictable legal framework for investments, see: Plama ¶173; Occidental 
Exploration ¶ 183; Eiser Infrastructure ¶382. 
212 Saluka ¶302; Rumeli ¶609; Tecmed ¶154; El Paso ¶348; Electrabel ¶7.75; RREEF ¶260. 
213 Joseph Charles ¶284; PSEG ¶¶ 250, 254; CMS ¶¶275, 284; Sempra ¶303; Metalclad ¶99; Tecmed ¶154; 
Occidental ¶181; Philip Morris ¶340-346, 423. 
214 CMS ¶274. 
215 Ibid.; LG&E ¶¶124, 127, 130-131; Enron ¶259-60. 
216 Philip Morris ¶433-34; Eli ¶386. 
217 Eiser ¶362-65. 
218 Antaris ¶¶262-264; Philip Morris ¶421. 
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Respondent has breached its obligation to provide a stable regulatory framework by 

enacting Law 66/2016 which totally and irrevocably changed the regulatory regime. 

 

151. When Respondent enacted Law 66/2016, it (a) fundamentally and unprecedentedly 

altered the applicable legal regime; (b) was not done in a reasonable and proportionate 

manner. 

 

152. On any view, the fundamental, unreasonable, and disproportionate alteration of the 

applicable legal regime by Laoc’s enactment of Law 66/2016 was not consistent with 

the commitments undertaken by Respondent with respect to ASNEC Treaty, and 

constitutes a breach of the relevant FET standard under Article II(1). 

B. A Fundamental and Unprecedented Change 

 
153. Where there are changes to the regulatory framework that fall “outside the acceptable 

margin of change,” there is a violation of the FET standard.219 Claimant submits that 

this standard is breached where there is a fundamental and unprecedented change to the 

existing legislation: circumstances that have been demonstrated in the foregoing 

section.220 

 

154. In addition, numerous tribunals have underlined that a regulatory regime on which an 

investor relied cannot be radically altered or ‘stripped of its key features’.221 Ioan 

Micula illustrates an alteration which falls in this category. Romania had advertised tax 

incentives for investments into its less developed regions, where the relevant claimant 

decided to invest in the region in reliance on these benefits. Romania then entirely 

terminated the tax benefit scheme six years earlier than initially represented in domestic 

legislation.222 The tribunal found these actions a breach of FET.223   

  

 
219 Philip Morris ¶423; El Paso ¶¶364, 374. 
220 §I(B) supra. 
221 Infrastructure ¶532. 
222 Ioan Micula ¶684. 
223 Ibid ¶874. 
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C. Unreasonable and Disproportionate Change 
 

155. Law 66/2016 was both an unreasonable and disproportionate measure adopted by 

Respondent in breach of their obligation under ASNEC Treaty, Article II(1). Charanne 

explained that it “considers that the proportionality requirement is fulfilled inasmuch 

as the modifications are not random or unnecessary … [and] do not suddenly and 

unexpectedly remove the essential features of the regulatory framework in place.”224 

 

156. Coal Directive and Law 66/2016 unnecessarily and disproportionately curtailed 

Claimant’s Investment. To ascertain whether a measure is proportionate, a three-step 

proportionality analysis investigating (i) suitability, (ii) necessity, and (iii) 

proportionality sensu stricto is to be conducted.225 

1. Suitability 
 

157. For a measure to be suitable, it must be appropriate to achieve the legitimate objective 

being pursued, mirroring the reasonable relationship to rational policy discussed 

above.226 As noted in the aforementioned section, there is no empirical evidence that 

causatively connects the emission of greenhouse gasses and the increase in the instance 

and magnitude of environmental disasters. Consequently, Coal Directive and Law 

66/2016 are not suited to resolve the relevant problems. 

2. Necessity  
 

158. For a measure to be necessary, it must achieve the objective and demands for which 

it was adopted in the least intrusive measure possible. 227 In this instance, it was not 

necessary for Coal Directive to go as far as to phase out coal and deprive affected 

investors of compensation in order to satisfy ASNEC’s commitments under the Seoul 

Agreement. Such measures are especially egregious consider that, under Article 7(1) of 

the Directive, Member States were afforded latitude to implement their own policies in 

respect of renewable energy. Intermediate measures (such as cross-sectoral regulation) 

could have been adopted, and Laoc could have also allocated stakes in their new feed-

 
224 Charanne ¶517. 
225 Klager, p.241, Glamis ¶¶22, 622. 
226 Palombino, p.127. 
227 Klager, p.237. 
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in tariff scheme in a manner proportionate to losses which affected investors would be 

expected to endure. 228  

 

3. Proportionality 

 
159. Directive 2016/86 and Law 66/2016 were not proportionate responses to either the 

underlying objects of the Seoul Agreement or climate change. The Seoul Agreement 

only required signatories to ascertain the quantum of their own commitments 

considering all their relevant circumstances. There was no need to single out a sector 

of the energy market and subject it to a complete phasing-out without compensation in 

order to achieve the environmental objectives of ASNEC under the Seoul 

Agreement.229 Less discriminatory intermediate steps targeting all producers of 

greenhouse gasses would have been a far more effective and proportional measure.230[2]  

 

II. Respondent did not exercise legitimate police powers 

 
160. Nevertheless, Claimant’s expectations cannot under any circumstances prevent the 

evolution of the framework for investments.231 For instance, Argentina’s ‘catastrophic’ 

economic emergency in 2001-2002 was found to justify changes to the regulatory 

framework of the gas energy sector in Total.232 These modifications consisted in 

‘measures of general application to all sectors of [the] economy’.233 In effect, Argentina 

redenominated its currency vis-à-vis the USD and significantly debased its currency, 

which caused major economic loss, to virtually all sectors of its economy in addition to 

that of the claimant.234 These radical changes were found legitimate because Argentina 

implemented them in good faith and in a non-discriminatory manner.235 More 

importantly, the tribunal emphasised that what justified these drastic regulatory changes 

were the ‘exceptional’ circumstances, as they threatened its public order and left 

Argentina with no alternative but to act in the said manner.236 

 
228 SOFU ¶¶24-26. 
229 Enron, ¶345; Sempra, ¶394. 
230 LG&E, ¶195; Ioan, ¶525. 
231 Eiser Infrastructure ¶382; Charanne ¶¶ 513-514, 517. 
232 Total ¶162. 
233 Ibid ¶163. 
234 Ibid ¶163. 
235 Ibid ¶165. 
236 Ibid ¶165. 
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161. Claimant submits, however, that the circumstances in the present case are not capable 

of justifying Respondent’s actions. In Total, the State acted in the only way possible, 

its actions were a direct and necessary response to the situation faced by the country.237 

This can be contrasted to the factual matrix of this dispute. While the increased 

occurrence of floods was a major problem,238 there is no evidence to suggest that 

Respondent even addressed this issue by implementing the phase-out for coal energy 

production. Scientific evidence only observed a correlation between greenhouse-case 

emission and the floods.239 However, Respondent cannot prove that there is a causal 

relationship between the two, such that its enactment of Law 66/2016 cannot be shown 

to have addressed to issue of the floods at all. In other words, the said floods can 

therefore justify the radical coal phase-out. Furthermore, even if a causal relationship 

could be established, the phase-out was not a proportional response to the floods.240 

 

162. In any event, even if Respondent’s actions were proportionate, modifications must not 

significantly change the framework applicable to investors.241 Section B (1) shows that 

Respondent significantly and, Claimant would submit, disproportionately modified the 

legal framework. Similar conclusions were drawn by the Novenergia tribunal, where 

the relevant claimant’s legitimate expectations with regards to the stability of the legal 

framework for its investment were repudiated.242 The host State did so by repealing 

economic incentives for renewable energy production, which it had advertised to attract 

investment in the first place.243 Similarly, Respondent in the present case assured 

Claimant that its investment would be treated favourably in order to incentivise the 

investment.244 Only six years later, Respondent then reneged and thereby significantly 

reducing the investment’s value by radically altering the legal framework.245 

 

 
237 See supra fn 68. 
238 Exhibit R-2. 
239 Ibid. 
240 §II(C)(iii) supra. 
241 Charanne ¶517; Eiser ¶370; Novenergia ¶656-658. 
242 Novenergia ¶¶693, 697. 
243 Ibid. 
244 Cf. ¶19 above. 
245 SOUF ¶27. 
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163. In summary, numerous tribunals have emphasised that the investor’s expectations 

must be balanced against the host State’s legitimate exercise of its regulatory powers.246 

However, these tribunals have invariably qualified this statement with reference to 

considerations regarding reasonableness, proportionality, good faith and non-

discrimination.247 In this instance, Respondent’s actions were neither reasonable nor 

proportionate, especially in circumstances where it made specific representations248, 

which gave rise to Claimants reasonable and legitimate expectations. Respondent 

repudiated those expectations with regards to the stability and predictability of the legal 

framework for its investment. It follows that Respondent breached the FET requirement 

arising under Article II(1) of the ASNEC Treaty. 

 

F. FAIR AND EQUITABLE TREATMENT: NON-DISCRIMINATION 

 

164. Respondent’s regulatory actions amount to discriminatory measures against Claimant, 

and therefore a breach of FET.249 The requirement of non-discrimination comprises 

regional (national) and sectional discrimination.250 In Saluka, discrimination was 

described as actions ‘based on unjustifiable distinctions.’251 Accordingly, unjustifiable 

distinctions with the effect of singling out certain investments (including sectional 

discrimination) fall under the purview of non-discrimination.252 In Tethyan, the host 

State was found to have acted in a discriminatory manner by denying the investor a 

licence necessary for the operation of his investment in circumstances where there was 

also evidence that its motivation for refusal was ‘the desire to implement its own 

project.’253 

 

165. Analogously, Respondent’s enactment of Law 72/2016 envisaged the creation of the 

LRC.254 Two aspects of this action serve as evidence for Respondent’s bad faith, which 

 
246 Saluka ¶¶304-308; Parkerings-Compagniet ¶332; Viviendi II ¶7.4.31; EDF ¶217. 
247 Ibid. 
248 The factors of good faith and non-discrimination will be examined in the following section. 
249 ASNEC EIT, Article II(1); Schill, p.19; Vandevelde, pp.63-66; UNCTAD Study, pp.81-82; Saluka ¶307; 
Eureko, ¶¶233,242; Waste Management II ¶98; CMS ¶¶287,290. 
250 Loewen ¶123; Waste Management II ¶98. 
251 Saluka ¶309. 
252 Mitchell/Heaton, p.7; Glamis ¶542, footnote 1087. 
253 Ibid. 
254 Exhibit C-9. 
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also points towards discriminatory behaviour.255 First, that Respondent was to be the 

sole shareholder of the LRC.256 Second, that the support for investments into the 

renewable energy sector257 did not support a transition for Claimant’s investment into 

the renewables sector. In practice, Respondent was aware that Law 66/2016 had 

reduced the market value of Claimant’s investment to 50% following its enactment.258 

Additionally, it must have been aware that Claimant had entered into a financing 

agreement to be able to finance the investment in the first place.259 Respondent was 

therefore aware that Claimant, already facing liquidity problems260, would be incapable 

of further investing into the renewables sector. Claimant therefore submits that 

Respondent’s actions were also motivated ‘by the desire to implement its own project’, 

i.e. to take over the energy sector.261 As in Tethyan, this underlines the existence of 

discrimination. 

 

166. Additionally, Frontier Petroleum described “the use of legal instruments for purposes 

other than those for which they were created”262 as evidence for bad faith. The 

international legal basis for energy transition consists of Article 2 of Coal Directive, 

which sets collective targets for the whole ASNEC Region.263 Importantly, Coal 

Directive invokes the Seoul Agreement to rationalise energy transition.264 The Seoul 

Agreement, in turn, clearly states that ‘respective capabilities, in the light of different 

national circumstances’ must be taken into account in the pursuit of the overall 

objectives.265 Claimant submits that Respondent’s enactment of Law 72/2016 must be 

considered bad faith, as the quantitative threshold of a 75% share for the renewables 

sector was not binding on Claimant, which the Seoul Agreement acknowledged as not 

necessarily attainable by all Member States. Nevertheless, Respondent invoked its 

 
255 Saluka ¶307.  
256 Exhibit C-9, Article 7. 
257 Exhibit C-9, Article 3. 
258 Exhibit C-10. 
259 Exhibit C.-2; PO3 ¶1: The Governor Ji-Yeong first engaged Claimant in negotiations regarding the 
investment and actively oversaw the construction of Ticadia-1. It would therefore be unreasonable to assume 
that he was not aware of Claimant’s financing agreement.  
260 SOUF ¶29. 
261 Tethyan ¶1372.  
262 Frontier Petroleum ¶300. 
263 Exhibit C.-7: Directive) 2016/87, Article 2: 2030 Association target share of at least 75% of renewable 
energy and a reduction of 50% in greenhouse gas emissions by 2030 (compared to 2012 levels); Seoul 
Agreement, Article 2. 
264 Exhibit C.-7, Coal Directive, Preamble, (2). 
265 Exhibit R.-4, Seoul Agreement, Preamble.  
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international obligations under the ASNEC legal framework to purport this to be the 

case.266 

 

167. Overall, Respondent therefore clearly acted in bad faith, attempting to benefit 

financially from an energy transition more radical than strictly required under its 

international obligations. In doing so, Respondent acted in a discriminatory manner 

against Claimant, breaching Article II(1) of the ASNEC Treaty.   

 
266 Exhibit C.-9, Law 72/2016, Preamble. 
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PRAYER FOR RELIEF 

168. Claimant hereby requests this Tribunal: 

I. Find against the challenge to Mr. Mason;  

II. Find it has jurisdiction to hear this dispute;  

III. Find that the challenged measures are attributable to Respondent; and  

IV. Find that the challenged measures violated ASNEC EIT, Article II(1). 

 

Respectfully submitted on 16 September 2020 

By 

TEAM SUR 

On behalf of Goliath National Bank JSC 


