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STATEMENT OF FACTS 

Parties to the Dispute 

1 Goliath National Bank JSC (“GNB” or “CLAIMANT”), is a joint-stock company incorporated 

under the laws of the Republic of Mercuria.  

2 The Republic of Laoc (“Laoc” or “RESPONDENT”) is a small developed state. While there are 

several large cities in Laoc, a considerable portion of the population lives in smaller towns. 

RESPONDENT’s economy has been relying on the coal sector for decades. On 14 May 2008, 

coal-related businesses, such as coal mines, processing facilities, and power plants, employed up to 

15% of Laoc’s domestic workforce, while the coal sector was accountable for 20% of the Laocan 

GDP.  

3 Laoc and Mercuria are members of a regional economic integration organisation called the 

Association of Sovereign Nations for Economic Cooperation (“ASNEC”), created on 3 February 

2012. Laoc and Mercuria have ratified the Treaty Concerning the Encouragement and Reciprocal 

Protection of Investments in the ASNEC Region (“ASNEC Energy Investment Treaty” or 

“Treaty”). 

Investment into Laoc 

4 In August 2009, Mountaintop Investments LLC (“Mountaintop”) got an approval for the 

construction of a high-efficiency 850 MW coal-fired power plant in Laoc. The plant was built in 

the municipality of Ticadia, which had long been relying on the electricity produced by power 

plants in the neighbouring municipalities. Therefore, the power plant received the name “Ticadia-

1” No environmental concerns were raised or discussed when Mountaintop obtained the permit.  

5 The projected lifetime of Ticadia-1 is 40 years. The investment into the construction of the power 

plant is expected to break even after around 20 years of successful operation, depending on coal 

prices and operational expenses. Ticadia-1 LLC is expected to pay off the entire amount of funds 

loaned for the construction of it when the investment breaks even. 

6 In late 2010, Mercurian First National Bank JSC (“MFNB”), a joint-stock company agreed on 

providing a significant share of funds — USD 600 million for the construction of Ticadia-1. On 1 

December 2010, Financing Agreement N° 0940394 (“Financing Agreement”) was concluded 

between the subsidiary of Mountaintop — Ticadia-1 LLC — and MFNB itself. On 15 December 

2010, Ticadia-1 LLC bought a plot of land, obtained a construction permit, and began building the 

power plant. To secure the fuel for the plant, Ticadia-1 LLC entered into a long-term agreement 
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with a local coal mining company. Ticadia-1 was commissioned and became fully operational on 

25 September 2014. 

Adoption of the Coal Directive 

7 In December 2015, Laoc signed, together with the other Member States and ASNEC itself, the 

Seoul Agreement on Climate Change (“Seoul Agreement”). The Seoul Agreement was ratified by 

Laoc on 11 January 2016 and it entered into force on 1 February 2016. The Seoul Agreement was 

supposed to be implemented to reflect equity and the principle of common but differentiated 

responsibilities and respective capabilities, in the light of different national circumstances. 

8 On 17 February 2016, the ASNEC Council adopted, by a majority, Directive 2016/87 on the 

renewable sources of energy (“Coal Directive”). Under the Coal Directive, all coal-fired power 

plants in the ASNEC Member States shall be phased out by 31 December 2028, i.e. in the following 

12 years.  

9 The Coal Directive did not take into account the different responsibilities envisioned in the Seoul 

Agreement. The Coal Directive also provides explicitly in Article 7(3) that the ASNEC Member 

States shall pay no compensation to owners and/or operators of the coal-fired power plants subject 

to phase-out. 

10 Based on the Coal Directive, on 6 July 2016, the Laocan Parliament implemented the Coal 

Directive by enacting Law 66/2016 “on the Phase-out of Coal Energy on the Territory of the 

Republic of Laoc” (“Law 66/2016”) prohibiting coal-fired power plants by 31 December 2028. 

Adoption of the Law 72/2016 “on Energy Transition” 

11 On 5 December 2016, Laoc adopts Law 72/2016 “on Energy Transition” (“Law 72/2016”) which 

establishes a feed-in tariff scheme designed to bolster private investments into the renewables 

sector. It also envisages the creation of Laocan Renewables Company (“LRC”). The Law 72/2016 

offers the investors that would be affected by the coal phase-out but decide to invest further into 

the renewable energy sector an option of entering into a 20-year energy supply contract at prices 

above market value. 

MFNB assigns the claim to CLAIMANT and CLAIMANT initiates arbitration  

12 On 1 July 2017, after MFNB failed to enforce the Financing Agreement against Mountaintop, in 

order to avoid insolvency, MFNB and CLAIMANT concluded an Assignment Agreement 

according to which the rights under the Financing Agreement with Ticadia-1 LLC, all claims against 

Mountaintop as well as the rights to claim compensation from Laoc under the ASNEC Energy 
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Investment Treaty were assigned to GNB. On 31 January 2019, GNB sent its Notice of Arbitration 

to the Republic of Laoc appointing Mr. Perry Mason as its arbitrator.  

RESPONDENT issues challenge against Mr. Mason 

13 RESPONDENT issued a challenge against Mr. Mason on 16 June 2019. RESPONDENT cited 

the reasons for the challenge being that Mr. Mason had served previously as an arbitrator in a 

similar arbitration Hewer Plants JSC v. Wellfalcon which he did not disclose to RESPONDENT. 

According to RESPONDENT, Mr. Mason would also be biased as he has referred the award given 

in the said arbitration as being “ground-breaking”. RESPONDENT has also relied on publicly 

available statements which Mr. Mason gave in 2018. 

14 Mr. Mason has since been appointed by C-Energy LLC to act as an arbitrator against Wellfalcon 

in an arbitration concerning the same measures as in Hewer Plants JSC v. Wellfalcon. 

APPLICABLE LAW 

15 Pursuant to PO1, the Parties agree these proceedings shall be conducted in accordance with the 

UNCITRAL Arbitration Rules, as revised on 6 December 2010 (“UNCITRAL Rules”), and the 

Official Rules of the Foreign Direct Investment International Arbitration Moot, as agreed between 

the Parties. In case of an inconsistency between the two, the latter shall prevail to the extent of the 

inconsistency 

16 Pursuant to the ASNEC Energy Investment Treaty article X(4), this Tribunal shall decide the issues 

in dispute in accordance with the ASNEC Energy Investment Treaty and applicable rules and 

principles of international law. 

17 The Republic of Laoc has not ratified the Vienna Convention on the Law of Treaties (“VCLT”). 

Nonetheless, the VCLT codifies customary international law and is therefore applicable in this 

arbitration1. This Tribunal must interpret the ASNEC Energy Investment Treaty according to 

VCLT Article 31: “in good faith in accordance with the ordinary meaning to be given to the terms 

of the treaty in their context and in light of its object and purpose.” 

ARGUMENTS ON THE PROCEEDINGS 

18 CLAIMANT will make the following two submissions which lead to the conclusion that the 

Tribunal has the jurisdiction to decide this issue in its original composition. Firstly, there are no 

justifiable doubts to Mr. Mason’s impartiality or independence. Secondly, CLAIMANT as an 

 
1 Dörr & Schmalenbach p. 561. 
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investor has standing in these proceedings due to its ownership of the investment and 

consequently, the Tribunal has jurisdiction to hear the case 

19 For the avoidance of doubt, CLAIMANT states that it does not agree with RESPONDENT’s 

ARGUMENT on the fact that the question of attribution should be classified as a procedural one. 

Various tribunals have accepted that when the issue of attribution requires an in-depth analysis of 

the complex relationships between certain acts and the State, the attribution of the conduct will be 

decided at the merits stage2. Therefore, CLAIMANT respectfully requests that this Tribunal will 

decide the attribution at the merits stage.  

I. THERE ARE NO JUSTIFIABLE DOUBTS TO MR. MASON’S 

IMPARTIALITY OR INDEPENDENCE 

20 Mr. Perry Mason is challenged on three grounds. First, RESPONDENT asserts that Mr. Mason 

should have disclosed his appointment in another arbitration proceeding and that circumstances in 

the said proceeding were so similar that Mr. Mason must have formed a preconceived legal opinion 

applicable in Casu. Second, RESPONDENT refers to Mr. Mason celebrating the award of said 

arbitration on social media as proof of preconceived opinion. Third, RESPONDENT claims that 

an interview by The Arbitration Station showed that Mr. Mason does not trust states nor consider 

climate issues legitimate. RESPONDENT asserts that any of these circumstances alone should 

result in Mr. Mason’s removal but claims they should be assessed together.3 

21 These proceedings are subject to UNCITRAL Rules. According to Art. 11, an arbitrator is obliged 

to disclose such facts that are likely to raise justifiable doubts as to his or her independence and 

impartiality. According to Art. 12, the challenge of an arbitrator may be successful if there are 

justifiable doubts to his or her impartiality or independence. Although not binding on the Parties, 

the Tribunal may, as many ICSID tribunals have done, seek inspiration from the IBA Guidelines 

on Conflict of Interest in International Arbitration (“IBA Guidelines”)4, as the IBA Rules and 

Guidelines represent the best arbitral practices5. 

22 Although independence and impartiality can both be understood as describing a lack of bias, they 

are distinct concepts6. Independence is thought to describe a lack of unacceptable relationship to 

 
2 Teinver v. Argentina; Electrabel v. Hungary 
3 Problem pp. 45-46 
4 Fach Gómez, p. 4. 
5 Kantor p. 329 
6 Feehily p. 90 
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any involved party, whilst impartiality denotes a lack of prejudice or preference.7 Accordingly, in 

AWG v. Argentina, the tribunal applying UNCITRAL rules held that there must be a significant 

and direct connection to one of the parties for there to be doubts about an arbitrator's 

independence. In Casu, this distinction is meaningful, since RESPONDENT provides no 

arguments that would suggest Mr. Mason has any relationship to or dependency on CLAIMANT. 

Thus, only Mr. Mason’s partiality remains to be determined. 

23 Although impartiality is purely subjective, it must be judged against objective standards. That 

objective standard being the reasonable third person test. The question then is whether a reasonable 

third person would have to conclude that the circumstances are so likely to raise such justifiable 

doubts to impartiality that disclosure was warranted, and whether any doubts are justifiable enough 

to warrant removal. RESPONDENT’s doubts are not the standard 

24 In Casu, RESPONDENT’s doubts are based on far-reaching assumptions, disregarding any 

justifiability. Respondent assumes the two cases are similar even if the connection vague, despite 

the public information being limited8. Mr. Mason is assumed as incompetent an arbitrator, who 

forms biased opinions from just once considering a legal issue. Even Mr. Mason’s communications 

are almost maliciously assumed to express opinions that are not there.  

25 CLAIMANT will make the following four submissions. Firstly, Mr. Mason’s previous appointment 

warrants no disclosure nor challenge as it poses no justifiable doubts to his impartiality. (A) 

Secondly, career advice given by Mr. Mason cannot give rise to justifiable doubts to his impartiality. 

(B) Thirdly, grounds to disqualify an arbitrator cannot be considered cumulatively. (C) Fourthly, it 

would not be to CLAIMANT’s benefit if Mr. Mason would have a bias to the dispute at hand. (D) 

A. Mr. Mason’s previous appointment warrants no disclosure nor challenge as it poses no 

justifiable doubts to his impartiality 

26 Mr. Mason has been previously engaged in Hewer Plants JSC v. Wellfalcon (“Hewer Plants”). 

The case concerned the ASNEC member, Wellfalcon’s implementation of the Coal Directive, and 

the measures aimed at phasing out coal-fired energy by 20289. RESPONDENT is concerned Mr. 

Mason has, by virtue of his involvement, already formed a legal opinion applicable in Casu. 

However, as CLAIMANT will show, such concerns do not give rise to justifiable doubts which 

would entitle this Tribunal to disqualify Mr. Mason. CLAIMANT will make in this regard the 

following two submissions. Firstly, the previous appointment in similar arbitration does not give 

 
7 Born pp. 1775-1776. 
8 Problem p. 50, op. 1235. 
9 Problem p. 50. 
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rise to justifiable doubts to Mr. Mason’s impartiality. (1) Secondly, Mr. Mason was not obligated to 

disclose his prior appointment a similar arbitration nor can his choice to not disclosed it give rise 

to any justifiable doubts of his impartiality 

 The previous appointment in similar arbitration does not give rise to justifiable doubts 

to Mr. Mason’s impartiality 

27 RESPONDENT has argued that Mr. Mason should be disqualified since he has acted as an 

arbitrator in a similar proceeding. According to RESPONDENT, “Mr Mason has already formed 

an opinion on legal and factual issues also at the heart of the present case which will — consciously 

or subconsciously — influence his decision in the present case.” However, the appointment does 

not give rise any to justifiable doubts to Mr. Mason’s impartiality. 

28 According to Mr. Born, the leading scholar in international arbitration, it is well-settled that an 

arbitrator’s involvement in previous matters raising similar legal issues does not affect the 

arbitrator’s impartiality.10 A similar view is held by, e.g., Van Houtte11. Accordingly, the former 

president of the World Bank has opined in a decision that "the international investment arbitration 

framework would cease to be viable if an arbitrator was disqualified simply for having faced similar 

factual or legal issues in other arbitrations12. Further, the tribunal in Suez/Vivendi held that the fact 

that an arbitrator had made a determination of law in one case does not mean that such arbitrator 

cannot decide the law and the facts impartially in another case13. Similar conclusion has been 

reached by numerous other tribunals14. 

29 Further, the Arbitration Rules should not allow for removal merely due to prior engagement with 

a similar case. In CC/Devas v. India (2013), the respondent challenged two arbitrators relying on 

UNICITRAL Arbitration Rules (1976) Art. 10, claiming they were predisposed to the dispute. One 

of the arbitrators had sat on three cases deciding on a case-relevant issue while both had served 

together in two of the cases. All three decisions were ultimately annulled. The challenge was only 

accepted against the arbitrator that had thrice decided on a similar issue, but who also wrote in 

defense against the annulment decisions. ASIL-ICCA Report opined that it was his defense against 

the annulments that likely were crucial for the disqualification.15 

 
10 Born p. 1889. 
11 Van Houtte p. 397. 
12 Universal Compression v. Venezuela, para 83; see also Tidewater v. Venezuela. 
13 Suez/Vivendi. 
14 E.g. Participaciones and SCC Case 148/2003. 
15 Report of the ASIL-ICCA Joint Task Force on Issue Conflicts in Investor-State Arbitration, p. 40 para. 121 



 

MEMORANDUM FOR CLAIMANT | 7 
 

30 Conversely, Mr. Mason has only sat on one proceeding involving similar legal issues, which should 

be wholly unproblematic. Mr. Mason has not defended the decision or otherwise expressed any 

views on the decision thereafter. He has only celebrated his involvement in the award, which does 

not represent anything more than professional pride and self-promotion. 

31 Furthermore, mere prior involvement in a similar case has not been accepted as grounds for 

justifiable doubts in ICSID proceedings either.16 Accordingly, in Caratube v. Kazakhstan and İçkale v. 

Turkmenistan, the problem was not the prior engagement but prior knowledge of such facts that are 

relevant to determining the legal issues in the present case, but which are not freely available to 

other members of the tribunal.� Although ICSID applies a higher standard of manifest doubts, the 

rationale that ICSID case law has followed is still useful in Casu, and CLAIMANT will use it to 

show that Mr. Mason’s previous engagement poses no risk of justifiable doubts. 

32 In Caratube v. Kazakhstan17, to find whether the arbitrator could possibly have attained such prior 

knowledge of case-sensitive facts, the unchallenged arbitrators stated that they must examine 

whether the facts in these cases are truly similar and if that was the case, “whether they are relevant for 

the determination of the legal issues in the present arbitration”18. Thus, for there to be justifiable doubts of 

such problematic, case-sensitive knowledge, the factual circumstances must be at least very similar, 

and those similar facts must be relevant to assessing the merits of in Casu. 

33 In this regard, the decision in Caratube v. Kazakhstan also emphasized that prior knowledge of any 

relevant legal issues is not problematic. This reasoning was reiterated in İçkale v. Turkmenistan19, 

where the application and interpretation of the same treaty provisions were proclaimed as a wholly 

impersonal and general task, unrelated to facts that determine the merits of a case20. In Casu, the 

Tribunal should also find the legal facts as impersonal and disregard the parallel application of the 

ASNEC Treaty and Coal Directive. 

34 The challenge in Caratube v. Kazakhstan was accepted, since the two disputes were highly convergent 

and interconnected, e.g. in terms of the parties, the disputed measures and their aims, the violated 

legal obligations, and even the exhibits showing such violations. Mirroring the formula and 

circumstances in Casu, the Tribunal should find that the facts are indeed not materially similar, and 

any similar facts are not decisive for the evaluation of the legal issues. 

 
16 ASIL-ICCA Report p. 51, para 142, on Electrabel v. Hungary Decission on Proposal to Disqualify (non-public). 
17 Caratube v. Kazakhstan 
18 Caratube v. Kazakhstan, para. 77 
19 İçkale İnşaat Limited Şirketi v. Turkmenistan 
20 Id est. para. 120 
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35 Firstly, neither claimant nor respondent is the same. As this is the case, the disputes cannot 

concern the same measures effecting the phase-out, since implementation and enforcement were 

left up to the respondent member states. Further, the investment environment that preceded the 

adoption was likely not the same either. Thus, the parties and their circumstances, the disputed 

measures, and the effects on the Investments are inherently different. This provides no reason to 

believe Hewer Plants would afford Mr. Mason some hidden knowledge of applicable facts in Casu. 

36 Secondly, even if Mr. Mason would have knowledge of such facts, there is no reason to believe 

that they would be relevant in determining the merits. Conversely, there is a multitude of distinctive 

material facts in Casu that are relevant in determining the legal issues, which RESPONDENT 

nevertheless ignores. For instance, CLAIMANT has posited that RESPONDENT is reliant on 

coal and has actively enticed investment to the industry; a representative of RESPONDENT has 

made specific promises to CLAIMANT; RESPONDENT was obliged to dispute the ASNEC 

Directive; RESPONDENT further breached this commitment by creating a self-serving system 

for sustainable energy. The case at hand thus clearly hinges on its own distinctive merits and not 

on the similar legal circumstances. 

37 Therefore, while RESPONDENT may have some concerns about Mr. Mason's impartiality, 

according to legal scholars and case law, they are not sufficient to give rise to justifiable doubts as 

to Mr. Mason's impartiality. Despite the lower threshold for disqualification than ICSID, the factual 

and relevant circumstances In Casu are also decisively unique. As such, a reasonable and objective 

third person should not find Mr. Mason’s involvement in Hewer plants problematic. 

 Mr. Mason was not obligated to disclose his prior appointment in a similar arbitration 

nor can his choice to not disclose it give rise to any justifiable doubts of his impartiality 

38 RESPONDENT has argued that Mr. Mason was obligated to disclose his appointment in Hewer 

Plants JSC v. Wellfalcon. Further, while not directly argued by RESPONDENT, CLAIMANT 

answers the possible future argument that Mr. Mason’s decision to not disclose his appointment 

in Hewer Plants would give rise to doubts to his impartiality, regardless whether the appointment in 

the said arbitration would in itself give rise to justifiable doubts to Mr. Mason’s impartiality. 

39 The relevant standard for determining an arbitrator’s disclosure obligation under UNCITRAL 

Rules (2010) can be found in art. 11. Article 11 states that “When a person is approached in 

connection with his or her possible appointment as an arbitrator, he or she shall disclose any 

circumstances likely to give rise to justifiable doubts as to his or her impartiality or independence.” 

40 As CLAIMANT has established above, Mr. Mason's appointment in the Hewer Plants is not an 

issue. Prior engagements in themselves are generally unproblematic, investment arbitration would 
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become inoperable if they would be.  The only known connection in Casu is the application of the 

same treaty and Coal Directive, which is merely an impersonal question of legal interpretation. Mr. 

Mason had no reason to find it even likely that his involvement would raise any doubts. The 

distinctive facts at play in Casu neither gave any reason to change his mind after taking the 

appointment in Casu.  

41 In conclusion, Mr. Mason was under no obligation to disclose his prior involvement. Following 

this, Mr. Mason’s decision to not disclose should neither rise any justifiable doubts. 

42 There is no article directly mandating this issue in the UNCITRAL Rules, therefore CLAIMANT 

submits that, to clarify the applicable rules, the Tribunal relies on the IBA Guidelines. IBA 

Guidelines provide that “non-disclosure cannot make an arbitrator partial or lacking independence; 

only the facts or circumstances that he or she did not disclose can do so.” CLAIMANT 

acknowledges that the use of IBA Rules of Ethics might point the opposite direction. However, 

the IBA Guidelines, supersede the Rules of Ethics21. 

43 The view taken in IBA Guidelines has been accepted in numerous court cases. For example, the 

US Court of Appeal has held that non-disclosure does not by itself constitute evident partiality 

even if the arbitrator fails to live up to parties’ expectations in the matter22. The case decided by 

the US Court of Appeal is almost parallel to the case before this Tribunal, as it also concerned a 

situation where an arbitrator did not disclose his appointment in similar arbitration23.   

44 Furthermore, even when an arbitrator has failed to disclose his relationship with one of the parties, 

it has not given rise to doubts about the arbitrator’s impartiality. In a case decided by the English 

Court of Appeal, an arbitrator had failed to disclose his subsequent appointments by one the parties 

to the arbitration, which violated the Orange List found in the IBA Guidelines. Nevertheless, the 

court found that even such failure to adhere to the disclosure obligation in the IBA Guidelines did 

not constitute proof of lack of independence or impartiality. The court further stressed that while 

the other party may have concerns about the arbitrator’s impartiality, the arbitrator should be 

trusted to decide the case solely on the evidence adduced in the proceedings in question.24 

45 In conclusion, the non-disclosure cannot make an arbitrator impartial. This view, which is adopted 

in the IBA Guidelines, has been accepted in numerous decisions. Notably, the Scandinavian Reins. 

Co. decision concerned also a situation where the arbitrator did not disclose his appointment in 

 
21 IBA Guidelines Introduction para 8. 
22 Scandinavian Reins. Co. 
23 Ibid. 
24 Halliburton Company. 
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separate, but factually similar, arbitration. Therefore, Mr. Mason’s prior appointment or the non-

disclosure does not give rise to justifiable doubts of his impartiality.  

B. Career advice given by Mr. Mason cannot give rise to justifiable doubts to his 

impartiality 

46 RESPONDENT has argued that Mr. Mason's appearance on The Arbitration Station’s podcast 

shows a bias of opinion against Climate Change and State authority. RESPONDENT has also 

argued that Mr. Mason clearly formed a firm opinion on the matters at issue since Mr. Mason 

celebrated his involvement in the award of Hewer Plants JSC v. Wellfalcon arbitration. 

47 However, the discussion of this subject is partly moot, as RESPONDENT failed to challenge Mr. 

Mason appearance on the Arbitration Station within 15 days as provided under the UNCITRAL 

rules (1) and, in any case, the podcast does not show that Mr. Mason disregards environment law 

arguments nor does his celebration signal any actual opinion on the Hewer Plants case or the 

contents of the award (2). 

 As regards to the career advice given by Mr. Mason, RESPONDENT failed to challenge 

Mr. Mason within 15 days as provided under the UNCITRAL rules 

48 RESPONDENT did not raise its challenge in a timely manner. Pursuant to Art. 13(1) UNCITRAL 

Rules, a party may only challenge an arbitrator within 15 days after having been notified of the 

challenged arbitrator’s appointment, or within 15 days after becoming aware of the circumstances 

giving rise to a challenge. Furthermore, a party must perform reasonable inquiries on the arbitrator 

appointed by the opposite party as established by ICSID case law and legal authorities.25 If the 

party fails to challenge the said arbitrator within this time limit, it is deemed to have waived its right 

to do so.26 

49 CLAIMANT appointed Mr. Mason on 31 January 2019. RESPONDENT made its challenge on 

16 June 2019. Hence, it can be deduced that RESPONDENT made no inquiries regard to Mr. 

Mason, as RESPONDENT could have discovered the statements Mr. Mason gave on The 

Arbitration Station by a simple Google search. This is shown by the fact that a Junior Associate of 

CLAIMANT’s counsel did not have any problems in finding the article27. As a result, this Tribunal 

should find that RESPONDENT is barred from relying on the Arbitration Station Podcast. 

 
25 E.g. Alpha v. Ukraine; Universal Compression; Daele, p. 152. 
26 Moses, p. 141 
27 Problem p. 60. 
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 In any case, Mr. Mason comments on the Arbitration Station or on his social media do 

not express any bias of opinion applicable in the case at hand. 

50 RESPONDENT has argued that Mr. Mason comments at The Arbitration Station’s podcast show 

that Mr. Mason does not consider environmental law arguments relevant or that he at least 

subconsciously distrusts states in the exercise of their regulatory powers. RESPONDENT has also 

argued that Mr. Mason has clearly formed an opinion on the matters at issue, since Mr. Mason 

celebrated his involvement in the Hewer Plants, describing it as a “ground-breaking” award. 

CLAIMANT will show that RESPONDENT’s claim is without merit.  

51 The IBA Guideline’s Green List sets out "…specific situations where no appearance and no actual 

conflict of interest exists.” According to Article 4.1 of the Green List, previously expressed legal 

opinions of the arbitrator do not give rise to justifiable doubts to his impartiality.  Furthermore, 

according to Gary B. Born, [“i]n almost every instance, statements of legal philosophy, 

interpretation, or approaches to particular issues are not considered even relevant to the arbitrator’s 

independence or impartiality.” This view has been affirmed, e.g., by the tribunal in Saipem v. 

Bangladesh where the tribunal held that an arbitrator's opinions expressed in the abstract without 

any reference to any particular case do not affect the arbitrator's impartiality.28 

52 Mr. Mason's purpose at The Arbitration Station’s podcast was to give career advice to young 

practitioners.29 Mr. Mason merely stated that he does not see how climate change arguments are 

different from any other police powers arguments in investment arbitration. In this regard, as is 

the case with all police powers, Mr. Mason only notes that Climate Change arguments can also be 

abused by states. Further, by stating that “young practitioners should instead broaden their 

horizons on the economic plane”, Mr. Mason was referring to the fact that these arguments are 

most applicable in all investment arbitrations, including arbitration related to climate change.  The 

interview expresses no opinion on the validity of such arguments or state conduct.   

53 Further, according to Mr. Gary B. Born, “[e]very lawyer has – whether expressed or unexpressed 

– views about legal issues that may be relevant in arbitral proceedings; indeed, it is desirable that 

the tribunal include individuals who are experienced in the matters in dispute, which necessarily 

involves the prior formulation of thoughts and positions.”30 Accordingly, in the ICSID decision on 

Urbaser S.A, the tribunal held that the arbitrator’s previous articles, in which the arbitrator had 

 
28 Saipem v. Bangladesh. 
29 Problem p. 48 & 52. 
30 Born pp. 1888-1889. 
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called the position taken in one award and which was similar to the claimant’s position “heretical”, 

did not demonstrate that the arbitrator had prejudged the issues.31 

54 In this regard, Mr. Mason has only retweeted an article regarding the Hewer Plants arbitration, 

stating that he was “[p]roud to have served as an arbitrator in this ground-breaking case on 

#ClimateChange”.32 This is only an objective reality since the award was the first-ever in relation 

to the ASNEC’s climate change measures and thus ground-breaking. Whereas the challenged 

arbitrator in Urbaser S.A had indirectly attacked the validity of a party’s argument, Mr. Mason’s 

statement cannot be understood as anything more but him being proud of his service in the first 

climate change arbitration.  

55 In conclusion, previously expressed legal opinions do not give rise to justifiable doubts for an 

arbitrator’s impartiality. Mr. Mason's statements can hardly even be considered as legal opinions 

since they concern career advice and professional pride. If RESPONDENT’s views were to prevail, 

and any previously expressed opinion on a certain element of investment arbitration could be 

considered as evidence of prejudice, no arbitrator would ever express views on any such matter 33 

or give career advice publicly. As a result, it has been established that Mr. Mason would is able to 

consider and evaluate the merits of the case without relying on factors that have no relevance. 

Therefore, there cannot be justifiable grounds for his impartiality.  

C. Grounds to disqualify an arbitrator cannot be considered cumulatively 

56 RESPONDENT has argued that Mr. Mason’s impartiality should be determined by the cumulative 

effect of all relevant facts.34 However, each ground to disqualify an arbitrator must be considered 

separately. CLAIMANT’s position has been affirmed in multiple ICSID rulings. For example, the 

tribunals in Azurix v. Argentina and Universal Compression evaluated each of the grounds to 

disqualify an arbitrator separately and thus, did not take into account the cumulative effects of the 

facts. 35 The same conclusion was reached by the tribunal in OPIC Karimum v. Venezuela and, 

according to the said tribunal, the cumulative effect could only be taken into account in exceptional 

circumstances.36  

57 There exist no exceptional circumstances for why grounds raised by RESPONDENT should be 

considered cumulatively. As a result, this tribunal should adopt the stance taken by these multiple 

 
31 Urbaser S.A. 
32 Problem p. 51. 
33 See ASIL-ICCA Report, p. 37, on Urbaser[i], supra note 21, ¶ 48] 
34 Problem p. 46. 
35 Azurix v. Argentina; Universal Compression. 
36 OPIC Karimum v. Venezuela. 
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ICSID tribunals and consider grounds for challenge raised by RESPONDENT separately. 

However, even if the Tribunal would choose to consider the cumulative effect of the separate 

grounds referred by RESPONDENT, there still would not be justifiable doubts to Mr. Mason’s 

impartiality.  

58 In the old ICSID Amco v. Indonesia decision, where the use of the cumulative effect was approved, 

the tribunal nonetheless stated that in order to justify taking into account the cumulative effect, 

each ground must have a minimum bearing on its own37. As shown above, none of the grounds, 

on which RESPONDENT bases its claim, is sufficient to raise justifiable doubts as to Mr. Mason’s 

impartiality. The mere act of cobbling together separate circumstances, which have no individual 

bearing, is insufficient to justify the removal of Mr. Mason from the Tribunal.  

D. It would not be to CLAIMANT’s benefit if Mr. Mason would have a bias to the dispute 

at hand 

59 CLAIMANT wishes to point out that RESPONDENT fundamentally ignores the result of Hewer 

Plants. In that arbitration, it was decided that international responsibility for the coal phase-out 

should be attributed to ASNEC, not to the member state that implemented the Coal Directive.38 

The opinion of the said tribunal is hence against CLAIMANT’s argument that the responsibility 

should be attributed to Laoc. As a result, if RESPONDENT’s argument on Mr. Mason’s 

preconceived bias would have merit, this would ultimately be to CLAIMANT’s detriment.   

*** 

60 Concluding I, there are no justifiable doubts to Mr. Mason’s independence or impartiality. 

Therefore, this Tribunal must dismiss the challenge made by RESPONDENT. 

II. CLAIMANT AS AN INVESTOR HAS STANDING IN THESE 

PROCEEDINGS DUE TO ITS OWNERSHIP OF THE 

INVESTMENT AND CONSEQUENTLY, THE TRIBUNAL HAS 

JURISDICTION TO HEAR THE CASE 

61 As referred to in the statement of uncontested facts, CLAIMANT is a Mercurian company with 

protected investments in Laoc.39 CLAIMANT and RESPONDENT have both consented to the 

arbitration of this dispute pursuant to Article X of the ASNEC Energy Investment Treaty. All 

 
37 Amco v. Indonesia. 
38 Problem p. 50. 
39 Statement of uncontested facts, para. 15 and 16. 
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additional requirements under the Treaty, FDI Moot Court Competition Rules, and the 

UNCITRAL Arbitration Rules for the submission of this dispute to arbitration have been fulfilled. 

This arbitral Tribunal is therefore competent to decide the present dispute. 

62 RESPONDENT seeks to decisively avoid its contractual liabilities, arising out of the Treaty, by 

claiming that the tribunal does not have the jurisdiction to hear this dispute. RESPONDENT 

alleges that the Treaty, general international law, and Public International Law provide grounds to 

restrict CLAIMANT’s access to justice by stripping this tribunal of its jurisdiction to hear the case. 

63 Contrary to RESPONDENT’s claims, the Tribunal's jurisdiction to hear the dispute arises directly 

from the ASNEC Energy Investment Treaty. In addition to the Treaty itself, this position is 

evidently supported by the applicable rules and principles of international law. These supportive 

factors, in favour of CLAIMANT, stem directly from the heart of the dispute, which is the ASNEC 

Energy Investment Treaty. Therefore, CLAIMANT submits that the Tribunal has jurisdiction to 

hear and to decide the case. 

64 It is trite that an investor’s treaty rights depend entirely on the agreement between the contracting 

parties, and the scope of who and what may qualify respectively as an investor and investment. 

Through the definition of a qualifying investor and qualifying investment, a state determines the 

types of companies that qualify for protection.40 As will be further elaborated in more detail, there 

are no legal grounds to deny that the Claimant is an Investor, nor that the investment in question 

is an Investment protected by the Treaty. RESPONDENT did agree on the scope of who and 

what may qualify as an investor and investment, and CLAIMANT and CLAIMANT’s investment 

qualify according to such Treaty. 

A. CLAIMANT made an Investment and CLAIMANT owns an Investment under the 

Treaty 

1. CLAIMANT made an investment that falls under the definition of Article 1 of the 

Treaty 

65 The Treaty possesses two requirements for an entity for it to be able to make an Investment. (1.) 

an entity must be qualified as an Investor according to the definition of the Treaty, and (2.) the 

action that takes place must be qualified as an Investment according to the definition of the Treaty. 

 
40 (Nelson Goh, The Assignment of Investment Treaty Claims: Mapping the Principles. Journal of International Dispute 
Settlement, Volume 10, Issue 1, March 2019, Pages 23–41). 
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66 (1.) Treaty defines “Investor” in Article 1(4) as “a company or other organisation organised in 

accordance with the law applicable in that Contracting Party.” (2.) the definition of Investment is 

written in the same Article 1(1) and reads; “every kind of asset owned or controlled by investors 

of a Contracting Party, either directly or indirectly, outside that Contracting Party’s Area but within 

the Area in terms of Article 1(6)(b)”. (3.) Article 1(6)(b) states that ”Area” ”means a Regional 

Economic Integration Organisation which is a Contracting Party, the Areas of the Member States 

of such Organization, under the provisions contained in the agreement establishing that 

Organisation.” 

67 Therefore, CLAIMANT must establish its stance according to the three steps listed in the 

paragraph above. 

68 (1.) CLAIMANT is a joint-stock company established in the republic of Mercuria.41 The republic 

of Mercuria is a Contracting Party of the Treaty.42 Consequently, CLAIMANT is undoubtedly a 

company organised in accordance with the applicable laws. (2.) The power plant Ticadia-1 LLC is 

the “Investment” that CLAIMANT owns and controls, therefore,  CLAIMANT is Investor by 

Treaty’s definition. Treaty does not impose restrictions as to whether Investor could purchase an 

investment target already built, in construction, already in operation, or any other comparable 

restrictions. Pursuant to Article 1(1) CLAIMANT simply need to own some sort of assets. (3.) As 

the plant is located in Ticadia, Laoc, the final requirement is also fulfilled. 

69 Thus, it is clear that CLAIMANT is an Investor, and that CLAIMANT has made and is in 

possession of an Investment in accordance with the Treaty. This undeniably gives the tribunal 

jurisdiction to hear the case. 

 The Investment owned by CLAIMANT falls under the definition of Investment under 

Article 1 of the Treaty 

70 RESPONDENT claims that CLAIMANT ”does not own any investment under the ASNEC 

Energy Investment Treaty”.43 CLAIMANT respectfully disagrees and states that this does not 

reflect the factual circumstances. The three-step test, described below, arising directly out from 

Treaty, confirms CLAIMANT’s ownership of the investment under the Treaty. 

71 As discussed above, the Treaty provides the following line of reasoning as to what constitutes 

Investment. First, Article 1(1) provides that (1.) every kind of asset (2.) owned or controlled (3.) by investors 

of a Contracting Party, (4.) either directly or indirectly, outside that Contracting Party’s Area (5.) but within the 

 
41 Exhibit C-12, lines 501-502. 
42 Preamble of the Treaty lists ASNEC and its Member States, from line 1550. 
43 p. 26, line 606. 
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Area in terms of Article 1(6)(b). Second, Article 1(6)(b) stipulates that ”Area” ”means a Regional Economic 

Integration Organisation which is a Contracting Party, the Areas of the Member States of such Organization, under 

the provisions contained in the agreement establishing that Organisation”. 

72 The organisation, and agreement, referred to in Article 1(6)(b) means the Founding Charter of The 

Association of Sovereign Nations for Economic Cooperation (ASNEC).44 The definition of the 

Regional Economic Integration Organisation is in Article 1(5). Treaty stipulates that ”Regional 

Economic Integration Organisation means an organisation constituted by states to which they have transferred 

competence over certain matters a number of which are governed by this Treaty, including the authority 

to take decisions binding on them in respect of those matters.”45 

73 To demonstrate that CLAIMANT owns an eligible Investment under Treaty, CLAIMANT 

suggests the Tribunal apply the definitions of Treaty. First step of the test is the main definition 

clause (reference: Treaty Art.1(1)). The Ticadia-1 LLC is a limited liability company, and limited 

liability companies are included in the definition of (i) ”every kind of asset” as emphasised in Article 

(1)(b) which lists companies as an exemplary category of “assets”.  

74 The CLAIMANT is not aware that there would be any contrary opinions to this date on whether 

a limited liability company is an asset or not. The CLAIMANT ”owns and controls” directly 100% of 

the Ticadia-1 LLC shares. Pursuant to section 1.1 of the Assignment Agreement CLAIMANT has 

received all and every right from MFNB.46 CLAIMANT, therefore, fulfils both of these 

requirements being the sole owner, and controller, of the asset.  

75 Therefore, CLAIMANT is an investor due to the following facts; (i) Ticadia-1 LLC falls under the 

definition every kind, (ii) CLAIMANT owns, and controls, the asset, Ticadia-1 LLC, as the Treaty 

demands, (iii) Ticadia-1 LLC is based directly or indirectly within the Area of Contracting Party, and 

within the Area of” Regional Economic Integration Organisation’s”, as the Treaty demands. It is 

evident that the CLAIMANT owns an Investment, under the ASNEC Energy Investment Treaty 

and therefore the tribunal does have jurisdiction to hear the case.  

 

 Transfer of the ownership from MFNB to GNB does not change the status of the 

Investment 

 
44 Founding Charter of which can be found attached as Exhibit R-3. 
45 Article 1(5) of ASNEC Investment Treaty 
46 Exhibit C-12, line 520. 
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76 RESPONDENT expressly acknowledges that MFNB is an Investor, and its action is an 

Investment, according to the Treaty.47 RESPONDENT refuses to note that CLAIMANT 

purchased the Investment, Ticadia-1 LLC, including all related rights and claims from MFNB. 

There are no legal grounds that would nullify the nature of this asset as an Investment. 

 The way in which an Investment is made does not affect its characteristics as 

Investment 

77 The Treaty provides a full definition of “Investment” in Article 1. The last paragraph of Article 

1(1) states that ”a change in the form in which assets are invested does not affect in their 

characteristics as investments.” 

 Assignment of the Investment does not nullify the nature of the asset 

 The comparative analysis of the Definition of the Investment according to the Treaty 

against the definition of ECT further supports that the CLAIMANT made and owns an 

Investment that entitles it to be a party to these proceedings 

78 The Contracting Parties of the ASNEC Investment Treaty agreed on a broad definition for the 

term Investment. The Treaty includes a nearly verbatim adoption of the Energy Charter Treaty’s 

(ECT) definition of an Investment. 

79 Article 1(1) states in its last paragraph that ”a change in the form in which assets are invested does 

not affect their character as investments. “Investment” refers to any investment associated with an 

Economic Activity in the Energy Sector.” Whereas the ECT provides that ”a change in the form 

in which assets are invested does not affect their character as investments and the term 

“Investment” includes all investments, whether existing at or made after the later of the date of 

entry into force of this Treaty for the Contracting Party of the Investor making the investment and 

that for the Contracting Party in the Area of which the investment is made (hereinafter referred to 

as the “Effective Date”) provided that the Treaty shall only apply to matters affecting such 

investments after the Effective Date. “Investment” refers to any investment associated with an 

Economic Activity in the Energy Sector and to investments or classes of investments designated 

by a Contracting Party in its Area as “Charter efficiency projects” and so notified to the Secretariat.” 

80 CLAIMANT stresses that it does not suggest the tribunal to use ECT as a binding legal source in 

this dispute, rather as guidance due to the similarities of ECT and the Treaty. After all, it cannot 

be a coincidence that the Contracting Parties did use the wording that arises verbatimly out from 

 
47 p. 27, line 623. 
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the ECT and further, modified the content of the ECT from certain points to provide the desired 

outcome.  

81 In addition, ECT is a widely used treaty that concerns investments related to the energy sector, this 

supports its use as guidance on how to interpret the text related to this issue.48 As the Treaty 

includes nearly a verbatim adoption of the definition of Investment from the ECT, the tribunal 

should compare the wording in sections where it varies. The wording varies in two stages. First, at 

the beginning where the definition of Investment is related to the term Investor and to the term 

Area. Second, in the last paragraph of the definition, where the section provides clarification 

regarding the change of the form of the investment and relation to Economic Activity in the Energy 

Sector.  

 Definition of the Economic Activity in the energy sector according to the Treaty 

82 CLAIMANT’s Investment falls under the complete definition of Investment, and thus fulfils the 

Treaty’s requirement, of the last sentence of the last paragraph being Economic Activity in the 

Energy Sector. 

83 The provision 1(1) in the Treaty states in its last sentence that ”Investment refers to any investment 

associated with an Economic Activity in the Energy Sector”. Economic Activity in the Energy 

Sector is defined in Article 1(3). Article 1(3) in the Treaty stipulates that ”Economic Activity in the 

Energy Sector means an economic activity concerning (…) financing (…) of any energy resources, 

(…) installations and products.”  

84 As the tribunal can notice from the Assignment Agreement (C-12). The Claimant took part in 

economic activity that did concern financing of energy resources and installations. This sentence 

has the intention to enable a broader interpretation of the definition of the Investment. 

85 CLAIMANT fulfils the definition of being an economic activity in the energy sector.  

B. MFNB assigned the Investment to GNB including rights for Treaty-based claims 

86 RESPONDENT claims that the rights and obligations under the Treaty cannot be assigned as they 

could be under domestic rules. The heart of this claim is an issue related to the transfer of the 

claims and rights that was conducted between MFNB and GNB in the form of the Financing 

Agreement.49 Contrary to RESPONDENT’s allegations, MFNB and GNB did conduct the 

transferring process in accordance with the domestic law and international law.  

 
48 With its 53 signatories, it is the most popular investment treaty in the energy sector. 
https://www.energycharter.org/process/energy-charter-treaty-1994/energy-charter-treaty/ 
49 C-4 
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87 First, the Treaty does not expressly restrict parties to assign claims and rights. Second, the domestic 

rules apply to the transferring process and do not restrict the assignment. Third, the outcome is 

the same with the application of international law. 

1. The investment is assignable under all applicable laws and rules 

88 Parties agreed that the tribunal shall decide the issues in dispute in accordance with the Protocol 

and applicable rules and principles of international law.50 The RESPONDENT claims that the 

assignment including a claim, conducted with the Financing Agreement, could only be assigned 

under international law.51 The parties of the Financing Agreement, MFNB, Ticadia-1 LLC, and 

Mountaintop Investments LLC, conducted the assignment with the Financing Agreement.52 In the 

Financing Agreement, the parties did not, however, agree on the law governing the Financing 

Agreement.53 According to the UNCITRAL Arbitration Rules, the tribunal shall apply the rules of 

law designated by the parties as applicable to the substance of the dispute. Failing such designation 

by the parties, the arbitral tribunal shall apply the law which it determines to be appropriate.54  

89 CLAIMANT submits that regardless of what applicable laws and rules the Tribunal applies, parties 

of the Financial Agreement were able to assign all of the contractual obligations and liabilities as 

they did. 

i. The Treaty allows the Party to do the assignment 

90 RESPONDENT claims that any potential claims under the ASNEC Treaty could only be assigned 

under the international law. While trying to deny CLAIMANT’S access to justice, RESPONDENT 

fails to recognize and regard the factual circumstances that take place in this dispute, including the 

Treaty itself, the goodwill of the Parties, and the purpose and object of the Treaty.  

91 The Treaty does not include any express nor implied restrictions regarding the assignment of the 

rights under the Treaty. 

92 The Treaty does not contain any clause that would restrict the assignment. This includes both 

express and implied indications of such restriction. In case RESPONDENT would like to enjoy 

the specific protection of the assignment restriction clause, it should negotiate such clause into the 

Treaty. RESPONDENT, after all, was in the negotiations, while CLAIMANT must solely rely on 

and comply with the outcome of such negotiations. To provide an example, the Assignment 

 
50 Treaty, Art. X(4) 
51 Respondents response to the notice of arb, p. 26, line 615 
52 C-4 
53 C-4 
54 UNCITRAL Arbitration Rules Art 35(1) 



 

MEMORANDUM FOR CLAIMANT | 20 
 

Agreement includes this type of specific assignment restriction clause between MFNB and GNB, 

that the Treaty lacks.55 

93 The Treaty allows Party to assign its contractual obligations and liabilities.  

i. The Mercurian and Laoc domestic laws enable MFNB to assign the Financing 

Agreement containing all of its liabilities and obligations to GNB 

94 Arbitration Rules the Parties were not able to agree on the governing law, the tribunal should decide 

he law governing the Financing agreement is either the contract law of the Laoc, law of the 

Mercurian, or the international law.  

ii. CLAIMANT Received the Rights of the Original Investor under Rules and 

Principles of International Law 

95 RESPONDENT claims that any potential claims under the ASNEC Treaty cannot be assigned 

under international law. While trying to deny CLAIMANT’s access to justice, RESPONDENT 

fails to recognise and regard the factual circumstances that take place in this dispute, including the 

Treaty itself, the goodwill of the Parties, and the purpose and object of the Treaty. 

96 The Treaty does not provide an express statement regarding an assignment one way or another. 

Instead, the Treaty requires that interpretation shall follow the ”applicable rules and principles of 

international law”.56  

97 The fundamental sources of international law are stated in Article 38(2) of the Statute of the 

International Court of Justice. Article 38 states that” the Court, whose function is to decide in accordance 

with international law such disputes as are submitted to it, shall apply international custom, as evidence of a general 

practice accepted as law and the general principles of law recognized by civilized nations". The VCTL a 

fundamental cornerstone of international law provides widely accepted and used guidelines for 

interpretation. The Vienna Convention guidelines for interpretation are in section 3, under the 

topic” interpretation of the treaties”, more specifically in its article 31. Article 31 provides the” 

general rule of interpretation”, being the starting point for the interpretation of treaties.  

98 Article 31 of the VCTL includes four sections. 31.1 states that ”a treaty shall be interpreted in good 

faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context 

and in the light of its object and purpose”. 31.2 states that” the context for the purpose of the 

interpretation of a treaty shall comprise, in addition to the text, including its preamble and annexes: 

 

55 Assignment Agreement 4.2 
56 Treaty, Article X(4) 
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(a) any agreement relating to the treaty which was made between all the parties in connexion with 

the conclusion of the treaty; (b) any instrument which was made by one or more parties in 

connexion with the conclusion of the treaty and accepted by the other parties as an instrument 

related to the treaty. 31.3 states that there shall be taken into account, together with the context: 

(a) any subsequent agreement between the parties regarding the interpretation of the treaty or the 

application of its provisions; (b) any subsequent practice in the application of the treaty which 

establishes the agreement of the parties regarding its interpretation; (c) any relevant rules of 

international law applicable in the relations between the parties. 31.4 states that a special meaning 

shall be given to a term if it is established that the parties so intended.  

99 The Vienna Convention, Article 31.1, refers to the ”concept of good faith in accordance with the 

ordinary meaning to the terms of the treaty in the light of its object and purpose”. CLAIMANT 

operated in good faith, trusting that the Investment it made was considered as an Investment 

according to the Treaty.57 Even further, the Financing Agreement expressly states in its’ section 7.1 

that” the Lender (MFNB) may assign all rights under this agreement to any third party at any point 

(…)”.58  

100 The Assignment Agreement states explicitly in its Section 1.1, that all the rights and claims arising 

from the Financing Agreement are assigned and transferred. What comes to the ”ordinary meaning 

in the light of Treaty’s object and purpose”, the Preamble of the Treaty regards the importance of 

sustainable economic growth and development in the ASNEC Region through joint efforts in 

promoting intra-ASNEC investment flows (source). Even further, the preamble recognises the 

necessity for the most efficient exploration, production, conversion, (…) use of energy and energy 

resources. In the fourth paragraph of the preamble, Contracting Parties recognise the need to 

encourage and create stable, equitable, favourable, and transparent conditions for investors of other 

Contracting Parties to make Investments in the ASNEC Region. The purpose of the Treaty is to 

enhance the investments within the ASNEC area. It is by no means uncommon to restructure 

ownership of such investments.   

101 In the fourth section of the Preamble, Contracting Parties emphasize the need to encourage 

investors to invest. In addition, Contracting Parties recognize the need to encourage and create 

equitable conditions for investors. Even further, the Contracting Parties recognise the need to 

encourage and create favourable conditions for the investors. Article II of the Treaty provides that 

Investors shall receive fair and equitable treatment. This means that” the treatment cannot be less 

 
57 Exhibit C-2, p. 10. 
58 Exhibit C-4, p. 13, Section 7.1. 
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favourable than which it accords to its own investors or to investors of any other contracting party 

or any third state, whichever is the most favourable”.  

102 As the Treaty provides, the object and purpose of the instrument is to enable efficient and 

sustainable investing circumstances. This attracts investments to the Contracting Party’s area and 

provides safe, secure, and fair treatment to the investor. The right to assign a contract, including 

all of the claims and rights, is part of the circumstances that support the object and purpose of the 

Treaty. This is why the interpretation of the Treaty should support the Investor’s basic rights. A 

contrary interpretation would simply be against the object and purpose of the Treaty. 

103 Since (i) the Treaty does not contain restrictions, (ii) the investors of the Laoc are allowed to 

transfer all of their claims and rights under the Laocan law, (iii) the investors are allowed to transfer 

all of their claims and rights under all other jurisdictions, and (iv) the interpretation guides directly 

towards allowing the transferring of the rights, there are no legal grounds to deny this right from 

MFNB and GNB. The rights and claims under the Treaty can be assigned under the domestic 

law(s) and under international law(s). Therefore, CLAIMANT has standing in these proceedings, 

and the tribunal has jurisdiction to hear the case. 

104 With respect, it is suggested that the issue deserves a more nuanced treatment. In investment 

instruments they enter, States regularly dictate the permissible scope of their consent. Through the 

definition of a qualifying investor and qualifying investment, a state determines the types of 

companies that qualify for protection. Countries such as the Netherlands are an example of states 

which take a liberal approach toward the definition of juridical persons. The state’s policy is to 

attract investors to incorporate there for tax and treaty protection benefits. It is equally open to 

states to take a more restrictive approach. Given a sovereign state has this suite of options, where 

an incoming assignee investor has not contravened any of the applicable rules and regulations, any 

claim brought by it should be prima facie valid. 

105 By applying Article 31(1) of the VCLT, it is possible to argue (as the Daimler tribunal did) that the 

assignment of claims may bring with it results broadly compatible with the object and purpose of 

encouraging cross-border foreign investments. Markets are dynamic and investors diversify. Legal 

entities now regularly take part in foreign investment by holding shares in the operational entity or 

its holding vehicle. As mentioned above, allowing claims to be liquidated may lower the costs of 

capital. It also assists investors with expropriated investments to mitigate their losses and avoid a 

protracted set of proceedings. The assignment of investment treaty claims, from this perspective, 

also disincentivizes states from flagrantly breaching their obligations in cases where they know the 

investor may struggle to mount a claim.  
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 International law’s legal framework for assignment of claims 

106 RESPONDENT claims that the General international law does not contain any legal framework 

for the assignment of claims. This is not the case. 

107 The principle of good faith determines the nature of the assignment. When the rights and claims 

are assigned in a good faith, such transfer should not be prohibited. On the opposite, in case the 

transfer of claims and rights is done in an abusive manner, such a transaction indeed should be 

prohibited.  

108 In the case of an assignment, a line should therefore be drawn between a ‘good faith’ transfer and 

one which is an abuse of process. The duty of good faith can be implied ‘to the context and the 

way in which the investment was made’95 which therefore affects the tribunal’s jurisdiction. This 

line may be difficult to identify in the abstract, but less so when a tribunal analyses the factual 

context. Here, an analogue from English law is helpful. Under English law, an assignment of a 

right of action would not fall foul of the maintenance and champerty rules ‘if the assignee had a 

genuine commercial interest in taking the assignment and in enforcing it for his own benefit’.96 Although 

the ‘genuine commercial interest’ test is difficult to circumscribe,97 it has been said that a party 

would have a genuine interest in a claim where the claim is incidental to some other right.98Trendtex 

Trading Corp v Credit Suisse99 is instructive in this regard. 

C. The intuitu personae requirement is fulfilled and CLAIMANT has standing 

109 RESPONDENT claims that CLAIMANT has not made an investment and since the investment 

in question is assigned, the ratio personae condition is not met. To rebut this claim, CLAIMANT 

brings forth the following facts.  

110 It could be argued that the intuitu personae requirement only applies at the time the investment is 

made (and access to the treaty confirmed); a state would not need the actual claimant in investment 

arbitration to be the exact same entity. This is not to say that the state will not be concerned with 

its opponent in legal proceedings; rather, its concerns are likely to be in respect of more generic 

issues such as frivolous claim and difficulties with recouping legal costs, but these concerns can be 

met by other procedural techniques under the ICSID Convention. 

111 Furthermore, the objection raised by the Mihaly tribunal can be reconciled with the above approach. 

The mischief sought to be addressed in Mihaly is really the situation where a claimant seeks to 

obtain access to treaty protection where it would otherwise not be granted. This is very much in 

the territory of abuse of rights or a breach of the general obligation of good faith. It is suggested 

that international investment law should adopt a permissive approach but allow the doctrine of 
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abuse of rights to provide a counterbalance and safeguard. The intuitu personae is fulfilled and the 

CLAIMANT has standing. 

*** 

112 Concluding II, CLAIMANT has standing in these proceedings as the Investment was assignable 

to it. 

 

ARGUMENTS ON THE MERITS 

113 CLAIMANT will show with the following two submissions that RESPONDENT is liable to 

reimburse CLAIMANT for 450,000,000 (four hundred fifty million dollars) plus interest as of the 

date of the violation. Firstly, the enactment of Law 66/2016 is attributable to the Republic of Laoc. 

Secondly, RESPONDENT has violated CLAIMANT’s right to fair and equitable treatment. 

III. THE ENACTMENT OF LAW 66/2016 IS ATTRIBUTABLE TO 

THE REPUBLIC OF LAOC  

114 RESPONDENT has argued that the enactment of Law 66/2016, which was enacted by 

RESPONDENT, is attributable to the ASNEC as RESPONDENT was forced to enact the said 

law based on the Coal Directive. However, RESPONDENT fails to take into account that it chose 

not to challenge the validity of the Coal Directive. RESPONDENT was forced to adopt Law 

66/2016 only because of this conscious decision. 

115 Accordingly, CLAIMANT will make the following three submissions which all lead to the 

conclusion that the enactment of Law 66/2016 is attributable to RESPONDENT. Firstly, 

according to the ARS, the enactment of Law 66/2016 must be attributed to RESPONDENT. (A) 

Secondly, even if the DARIO would be applied, RESPONDENT is not an organ of international 

organization in accordance with Article 6 of the DARIO. (B) Thirdly, in any case, the ASNEC did 

not exercise effective control on RESPONDENT. (C) 

D. According to the ARS, the enactment of Law 66/2016 must be attributed to 

RESPONDENT 

116 Seoul Agreement entered to force on 1 February 201659. The ASNEC and Laoc have ratified the 

Seoul Agreement60. As established above the VCTL applies to this dispute as customary 

 
59 Problem p. 71 (PO3). 
60 Problem, p. 38 (Exhibit R-5); Problem p. 58 (Statement of Uncontested Facts). 
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international law. Thus, the ASNEC and Laoc are bound by the obligations of the said agreement 

in accordance with Article 14 of the VCTL.  

117 CLAIMANT will show below that the enactment of Law 66/2016 is attributable to 

RESPONDENT as RESPONDENT failed to challenge the validity of the Coal Directive which 

infringes upon the binding Seoul Agreement. CLAIMANT will do this by firstly establishing that 

the DARIO cannot be extended to the relationship between CLAIMANT and RESPONDENT. 

(1). Secondly, CLAIMANT will establish that in accordance with ARS, the responsibility is 

attributable to RESPONDENT as it chose not to challenge the validity of the Coal Directive. (2) 

 The DARIO cannot be extended to the relationship between CLAIMANT and 

RESPONDENT 

118 The ASNEC Energy Investment Treaty, Article II establishes the treatment of investments made in the 

ASNEC region61. Article II(2) states that investments must not be treated less favorably than what 

international law requires, including obligations that arise from treaties. Article II thus provides the 

protection afforded to the investors. It effectively implements customary international law as the 

minimum standard of protection in ASNEC investor-state relations.  

119 State responsibility in international law is codified in the International Law Commission (“ILC”) 

Articles on Responsibility of States for Internationally Wrongful Acts62 (“ARS”). The ARS Article 

1 asserts that “[e]very internationally wrongful act of a State entails the international responsibility of that State”, 

and it is considered the most accepted definition for international responsibility.63 The ARS were 

adopted, in 2001 and are considered highly authoritative, indirectly recognized by UN General 

Assembly64, and often relied upon by the International Court of Justice.65  The ARS also represents 

the customary law of defenses against state responsibility.66 Thus, ARS should be relied upon as 

the customary international of responsibility, including rules of attribution.  

120 Conversely, the ASNEC Founding Charter implements its own internal rules of attribution. The 

ASNEC Charter Title XIII, Article 120, applies the ILC Draft Articles for the Responsibility of 

International Organizations (“DARIO”) when member states enforce or implement ASNEC 

decisions.67 The DARIO is the follow-up to the ILC ARS68 and imagines International 

 
61 Problem p. 62 (“Asnec Energy Investment Treaty”) 
62Yearbook of the International Law Commission, 2001, vol. II, Part Two, p. 31  
63 Pellet, p. 8. 
64 Resolution adopted by the General Assembly, Responsibility of States for internationally wrongful acts 
65 Evans & Koutrakos p. 8. 
66 Paddeu, pp. 1-2 
67 Problem p. 33 op. 800 
68 Möldner, p. 284.  
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Organizations being instead held responsible for the internationally wrongful acts of their 

members. Thus, the ASNEC Charter attributes ASNEC with the internationally wrongful acts that 

result from the conduct of its member states when they affect ASNEC decisions.  

121 However, the applicable minimum standard in ASNEC investor-state relations is customary law. 

DARIO remains a draft, not equal in application or authoritativeness to the ARS. The ARS is born 

out of state practice whereas DARIO lacks any custom69. According to ARS, the federal-state is 

equated with its components, such as regional governments and government representatives. 

Conversely, to equate International Organizations with its components [i.e. members] would have 

no reliable basis in international law.70 Further, the question of attribution in the case of economic 

integration organization is notoriously unsettled.71 This means DARIO is far less established, unreliable 

in its extent, and problematic in terms of attribution. 

122 Therefore, the treatment, i.e. protection, afforded by DARIO is less favorable than what the 

customary law of ARS requires. As the ASNEC Treaty provides that investments may not be 

treated less favorable than international law provides, DARIO should not be extended to the 

investor-state relations of CLAIMANT and RESPONDENT.  

 In accordance with ARS, the responsibility is attributable to RESPONDENT as it chose 

not to challenge the validity of the Coal Directive 

123 In accordance with Art. 58 of the VCTL, party to a treaty may only suspend its performance if 

such right is conferred by the or if the suspension does not affect the other parties' rights under 

the treaty. The Seoul Agreement provides no such right.  

124 RESPONDENT did not challenge the ASNEC Council decision to adopt the Coal Directive, 

despite it being against the Seoul Agreement and infringing upon the interests of RESPONDENT. 

Those interests include the obligation and capability of RESPONDENT to uphold the specific 

promises of the Ticadian Governor and the fair and equitable treatment of investment. Yet, 

RESPONDENT proclaims it has done all it can to prevent its effect. These failures cannot be 

attributed to ASNEC.  

125 Articles 4 of ARS provides that states are held responsible for the internationally wrongful acts that 

result from the conduct of state organs. Article 5 attributes states with the conduct of persons and 

entities exercising governmental authority when they act within their capacity. In Casu, this means 

 
69 Möldner p. 326. 
70 Evans & Koutrakos, p 11. 
71 Möldner p. 324-325. 
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that the conduct of the Laocan representatives must be attributed to Laoc itself, when in 

accordance with the above limitations of capacity.  

126 Considering the Seoul Agreement, it aspires to a global response on climate change but demands 

that individual circumstances be considered its pursuit.72 Article 2 of the Seoul Agreement states 

that the Agreement shall be implemented to reflect different capabilities as well as responsibilities. 

Article 4 provides how each party shall contribute to the common goal, while Article 4(3) reminds 

that even future contributions shall consider the individual capabilities and regard the different 

national circumstances. The Seoul Agreement thus clearly provides that different circumstances 

must be considered in determining the contribution of each party. 

127 In Casu, the member states of ASNEC are the initial signatories to the Seoul Agreement.73 These 

member states act through their representatives to the ASNEC Council, who therein exercise the 

governmental authority of their respective member state. The ASNEC Council has chosen to adopt 

the ASNEC Directive, which also represents that it is adopted to comply with ASNEC’s 

commitment to the Seoul Agreement74. The Coal Directive implements an obligation to phase-out 

coal-powered energy by 2028. This obligation applies equally to all member states.   

128 Thus, the Coal Directive directly infringes the Seoul Agreement. By adopting a total and universal 

ban on coal energy, without paying any regard to the fact that RESPONDENT is highly dependent 

on coal energy and industry, the Coal Directive breaches the obligation to implement the Seoul 

Agreement in a way that concerns individual circumstances. It contradicts the demand that 

individual capability is considered in determining the contribution of each party to agreement.  

129 In this regard, the council members in the ASNEC Council the exercise governmental authority of 

their respective member states. ARS demands that the states be held responsible for such conduct; 

the fault thus lies on all ASNEC members. However, RESPONDENT specifically claims there 

was nothing it could do except vote against the decision. Yet, RESPONDENT was clearly liable 

to remind the member states of their commitment to the Seoul Agreement and dispute the Coal 

Directive. It was in RESPONDENT’s interest to protect against the omission of due regard to 

individual circumstances and its capability to uphold its commitment to fair and equitable 

treatment.  Further, in accordance with Art. 24 of the Seoul Agreement RESPONDENT could 

 
72 Problem, p.35 (Exhibit R-4) 
73 Id est., op. 810 
74 Problem, p.16 (Exhibit C-7) 
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have challenged the validity of the Coal Directive in arbitration or, alternatively, in the International 

Court of Justice. 

130 Furthermore, applying the ARS in circumstances preceding the adoption, the Governor of Ticadia 

made specific promises to uphold the profitability of the Investment of CLAIMANT. In terms of 

ARS, RESPONDENT should equally be held responsible for this conduct and the ultimate failure 

to uphold the legitimate expectations that arise from it. This should only serve to accentuate 

RESPONDENT’s failure in not challenging the Coal Directive. 

131 Therefore, the failures in upholding the specific promises to CLAIMANT and failing to challenge 

the Coal Directive must be attributed to RESPONDENT. They do not fall within the attribution 

scheme imagined by the ASNEC Charter. In any event, RESPONDENT may later invoke the 

ASNEC Charter to indemnify itself, where the conduct of RESPONDENT could be attributed to 

ASNEC. Such ambiguity must not be borne by CLAIMANT. 

E. Even if the DARIO would be applied, RESPONDENT is not an organ of international 

organization in accordance with Article 6 of the DARIO 

132 If the DARIO would be applied, RESPONDENT would not fall under Art. of the DARIO as 

RESPONDENT is not, in the matter at hand, an organ of the international organization as defined 

in the said article. 

133 Most importantly, the ILC has in its report regarding the DARIO expressly rejected the idea that 

the responsibility should be attributed to an international organization, such as the EU when the 

member states implement its binding acts. The ILLC viewed that such attribution of responsibility 

would moreover conflict with the rule set out in article 4 of the articles on the international 

responsibility of States for internationally wrongful acts.75 The view adopted by the ILC was further 

supported by multiple judgements of the ECHR which have rejected the argument that states could 

avoid liability by claiming that they were acting under the control of an international organisation, 

EU76.  

134 The effect is thus that the member states of economic organizations cannot be considered to be 

organs of the economic organization within the meaning of Article 6 or Article 7 DARIO even in 

situations when they implement binding acts of the organization which leaves them with no margin 

 
75 Seventh report on Responsibility of International Organizations, paras 31-33. 
76 M. & Co. v. Germany and Bosphorus v. Ireland. 
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of discretion as regards the way of implementation77. Therefore, the actions of member states are 

attributable to them even they implement binding acts such as directives78. 

135 RESPONDENT has a member state implemented the Coal Directive from the ASNEC, and while 

RESPONDENT claims that it had limited discretion, the conduct is still attributable to it as Articles 

6 and 7 of the DARIO do not apply to member states of economic organizations when they 

implement the binding acts of the organization.   

136 As a result, the enactment of Law 66/2016 is attributable to RESPONDENT. 

F. In any case, the ASNEC did not exercise effective control on RESPONDENT 

137 Alternatively, if the Tribunal does not accept CLAIMANT’s first two arguments on this issue, 

CLAIMANT wishes to point out that the enactment of Law 66/2016 is attributable to 

RESPONDENT even if it is considered to be an organ of the international organization as laid 

out in Articles 6 and 7 of the DARIO. 

138 As has been established above, the Coal Directive infringes the Seoul Agreement. However, 

RESPONDENT denies responsibility. In accordance with Article 7 of the DARIO, the conduct 

of an organ of an international organization that is placed at the disposal of another international 

organization shall be considered under international law as an act of the latter organization if the 

organization exercises effective control over that conduct.  

139 The criteria of effective control were clarified in Electrobel v. Hungary. In the said award, the 

tribunal found that a binding EU-decision does not in itself mean that the conduct cannot be under 

certain circumstances attributed to the state:  

“…the issue before this Tribunal does not turn precisely on whether or not the Final 

Decision required Hungary under EU law to terminate the PPA. The ECT’s FET 

standard raises a different question, namely whether Hungary irrationally or arbitrarily 

interpreted the Final Decision as imposing such a requirement under EU law, in breach 

of the ECT’s FET standard". 79 

140 The legal rule referred above is comparable to the situation at hand. Here, while the Coal Directive 

is binding on RESPONDENT, RESPONDENT has effectively arbitrarily interpreted that the 

Coal Directive overrides the rights conferred by the Seoul Agreement.  

 
77 Fecak p. 226. 
78 Ibid.  
79 Electrobel v. Hungary. 
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141 According to the Seoul Agreement, “[t]he provisions of Article 14 of the Convention on the 

settlement of disputes shall apply mutatis mutandis to this Agreement. Therefore, RESPONDENT 

either could have challenged the ASNEC’s actions in arbitration or, alternatively, in the 

International Court of Justice. However, RESPONDENT had made a conscious decision to not 

challenge the legality of the Seoul Agreement and by doing so, RESPONDENT put the burden of 

the Coal Directive for the foreign investors.  RESPONDENT’s decision might have been guided 

by the idea that it could acquire more investments to it by implementing the Law 72/2016 on 

energy transition which was envisioned to acquire more investments to Laoc.  

142 Thus, even if RESPONDENT would be considered to be an organ of an international organization 

under Art. 7 of the DARIO, the international organisation, the ASNEC, has not exercised an 

effective control on RESPONDENT’s actions as RESPONDENT could have challenged the 

validity of the Coal Directive but made a conscious decision to not to do so. As a result, the 

Tribunal must find that the enactment of the Law 66/2016 is attributable to RESPONDENT. 

*** 

143 Concluding III, the enactment of Law 66/2016 is attributable to RESPONDENT for three 

reasons. Firstly, RESPONDENT as in accordance with ARS, the responsibility is attributable to 

RESPONDENT as it chose not to challenge the validity of the Coal Directive. Secondly, even if 

the DARIO would apply, RESPONDENT is not an international organisation as intended by Art. 

6 of the DARIO. Thirdly, even if RESPONDENT was such an organisation, the enactment of the 

Law 66/2016 would still be attributable to RESPONDENT as it arbitrarily decided not to 

challenge the validity of the Coal Directive. Hence, there is no effective control exercised by the 

ASNEC. 

IV. RESPONDENT HAS VIOLATED CLAIMANT’S RIGHT TO 

FAIR AND EQUITABLE TREATMENT 

144 RESPONDENT has violated CLAIMANT’s right to fair and equitable treatment (FET) by 

applying unreasonable, inconsistent, and non-transparent practices that have caused financial losses 

to the CLAIMANT. RESPONDENT has blatantly deviated from the standard of FET which the 

ASNEC Member States have agreed in Article 2 of the ASNEC Investment Treaty.  The deviation 

has been made to the detriment of the CLAIMANT. RESPONDENT has done this by 

misrepresenting their intentions to CLAIMANT and by adopting legislation that destroys 

CLAIMANT’s ability to continue business, sell or protect their investment in Laoc. 

RESPONDENT has done this without offering any reimbursement. 
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145 In the following, RESPONDENT’s actions will be explained twofold: (A) What are the main 

obligations of RESPONDENT and what have they been based on and (B) how RESPONDENT 

has unfairly deviated from their obligations and rendered CLAIMANT’s Investment void, 

therefore entitling CLAIMANT to full compensation for its financial losses. 

A. RESPONDENT has had the obligation to provide most constant protection and 

security for CLAIMANT’s investment 

146 Like other principles of international law, the standard of FET must be applied on a case by case 

basis, considering the differences in factual circumstances of different cases.80 Nonetheless, the 

practice has created some generally accepted characteristics for FET. These can be considered the 

international minimum demands, according to which investors should be treated to. For instance, 

it was confirmed by the tribunal in Saluka v Czech Republic, that a foreign investor is entitled to 

expect that the host State’s conduct is not manifestly inconsistent, non-transparent, unreasonable, 

or discriminatory.81 At the present, RESPONDENT has not complied with this standard. 

147 FET is not limited to any minimum standard which could stem from international customary law, 

but instead, it takes into account the full range of sources of international law available.82 Even if 

it were so, in this case the applicable standard should be full protection and security. This usually means 

that RESPONDENT has “a general obligation to exercise due diligence in protection of foreign 

investment…”83 and to protect the Investment with their best possible means. However, in this 

case the Member States of the ASNEC Investment Treaty have seen it necessary to stipulate their 

own, even higher standard, which is stated in Article 2 of the Treaty. This standard provides 

CLAIMANT with the best possible protection, complemented with the International minimum 

standards and comparable protection regimes. 

Investment protection pursuant to Article 2 of the treaty 

148 Article 2 of the Treaty provides that “Each Contracting Party shall accord at all times to 

Investments of Investors of other Contracting Parties fair and equitable treatment”. In addition, the 

Treaty goes even further and imposes on the RESPONDENT the obligation to provide 

Investments with “…the most constant protection and security”. Finally, it is relevant to note that Article 

2 states that a contracting party (In this case, RESPONDENT) shall not impair the use, enjoyment or 

disposal of the Investment.  

 
80 Waste Management, para. 118. 
81 Saluka v Czech Republic, para. 309. 
82 Intergovernmental Agreements Relating to Investment in Developing Countries, OECD, 1984. 
83 Dolzer & Stevens, 1995, p. 61. 
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149 CLAIMANT submits that RESPONDENT is in breach of the Investment agreement, as it has not 

complied with these mandatory obligations it has had towards CLAIMANT and its Investment. 

Regarding this, CLAIMANT makes the following statements. 

B. RESPONDENT has violated its obligation to provide FET, most constant protection 

and security, and uninterrupted use of the Investment 

 RESPONDENT has issued false Statements about its policy and acted in an 
inconsistent and untransparent manner 

150 First, 14 May 2008 the speaker of the Laocan Parliament issued a statement declaring that there are 

no intentions to deviate from their current economic model which is heavily reliant on the coal 

industry.84 Second, 19 August 2009 the Governor of Ticadia (representative of the Municipal 

Government where the Ticadia-1 power plant was to be located to) signed a document confirming 

that all government officials will continue to give their full support to the operations of the power 

plant throughout its operating time. As the representative of the government, he also stressed that it is 

fundamentally important for the government to facilitate an investment beneficial for both the 

investor and the investee.85 

151 Third, after the conclusion of the investment agreement, 19 December 2010 the Governor of 

Ticadia as the representative of the government issued a statement to Ticadian Weekly Journal 

confirming that the government holds coal important for its economy and is committed to ensuring 

subsequent similar investments happening in Ticadia. The article also confirms that Laoc is going 

to actively continue the trend of marketing its coal-friendly policies to investors and banks in 

ASNEC countries, claiming to provide a safe environment for foreign investments.86 

152 However, recently RESPONDENT has clearly shifted from a coal investment-friendly climate to 

an extremely hostile environment. CLAIMANT is asked to face the impossible task of shutting 

down its power plant 22 years before the end of its expected life cycle, as the property in Ticadia 

will become obsolete due to newly imposed legislation by the RESPONDENT. From the 

perspective of FET, this is unacceptable. As was established in the influential Tecmed case, the bare 

international minimum FET standard requires that investor’s basic expectations should remain 

undisturbed by the host State’s conduct. The State’s conduct should be consistent, free from 

ambiguity, and with complete transparency towards foreign investors.87 At present, CLAIMANT 

was entitled to expect far greater profits and successful operations which would have continued 

 
84 Problem, p. 9 (Exhibit C-1) 
85 Problem p. 10 (Exhibit C-2) 
86 Problem p. 14 (Exhibit C-5) 
87 Tecmed, para. 154. 
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almost a quarter of a century longer. The CLAIMANT is also in practice unable to sell their 

Investment as Laoc plans to ban coal plants entirely.  

153 In reality, the effect of RESPONDENT’s actions is similar to Expropriation, which has been 

explicitly addressed in Article 3(1) of the Treaty. According to the article expropriation is only 

possible against effective compensation in a due process. In this case, while RESPONDENT is 

effectively expropriating the assets (nothing prevents them from switching back to the old policy 

after this procedure is complete) without any other compensation, than a notice period of 12 years. 

154 Furthermore, the Tribunal in Tecmed also made the following encapsulating statement on the 

expectations that foreign investors are entitled to have on the stability of the regulatory 

environment: 

155 “Foreign investor also expects the host State to act consistently, i.e. without arbitrarily revoking 

any preexisting decisions or permits issued by the State that were relied upon by the investor to 

assume its commitments as well as to plan and launch its commercial operations and business 

activities.88 

156 This statement naturally considers only what that tribunal held to be the international minimum 

standard. In this case, the parties have agreed on much better protection of the Investment as 

explained above. 

157 However, as was the case in Metalclad, RESPONDENT has failed to ensure a transparent and 

predictable framework for CLAIMANT’s planning and Investment.89 Therefore, this tribunal 

should follow suit, and decide that RESPONDENT is to compensate CLAIMANT’s losses in full. 

 RESPONDENT has breached its obligation to act in good faith 
158 The tribunal in Tecmed also held, and the reasoning has been repeated subsequently in Waste 

Management, that acting in good faith is a fundamental part of fair and equitable treatment.90 Albeit 

good faith can at times be a fairly abstract concept, it has great use in determining whether a party 

has actually taken the interests of their contracting party into account when concluding the 

agreement and subsequently acting as agreed. It is certainly a balancing act, but if a party decides 

to engage in a contractual relationship for multiple years, they have to assess how they will keep 

good faith throughout the decades.  

 
88 Tecmed, para. 154. 
89 Metalclad, para. 99 
90 Tecmed, para. 154, Waste Management, para. 138. 
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159 In Tecmed the tribunal found that fair and equitable treatment standard results from the principle 

of good faith. The tribunal specifically found that FET is a manifestation and an integral part of 

the “bona fide principle recognized in international law”. Furthermore, as can be learned from the 

Mondev decision, bad faith is not required to violate good faith, in fact, denial of justice is enough.91 

160 This tribunal should decide that RESPONDENT has not acted in good faith and therefore has 

breached its obligation to provide FET.  

 RESPONDENT has breached its obligation to protect CLAIMANT’s legitimate and 
reasonable expectations 

161 Identically to the Saluka v Czech Republic award, Article 2 (2) of the ASNEC treaty involves a 

balancing act between the investor’s legitimate and reasonable expectations v. host state’s legitimate 

regulatory interest.92 The legislation CLAIMANT has newly imposed does not respect the 

investor’s expectations. On the contrary, it frustrates CLAIMANT’s legitimate interests and 

expectations. It does not consider and in no way does it reimburse the fundamental and adverse 

impact on the value of CLAIMANT’s investment in circumstances where it will drastically decrease 

the life cycle of the power plant. 

162 In Philip Morris v. Uruguay, the Tribunal found that the investor’s legitimate expectations depend on 

specific undertakings and representations made by the host State which have been made in order 

to motivate the investor to make an investment.93 CLAIMANT has relied on these specific 

statements and representations made by the municipality of Ticadia which have been the basis for 

the CLAIMANT’s investment decision. 

163 The Tribunal concluded in Philip Morris v. Uruguay that given the host State’s wide regulatory powers 

the investor is entitled to rely on legitimate expectations when the Investor has inquired the 

likelihood of change in the legal framework taking into account the prevailing or reasonably 

expected changes in the economic and social conditions of the host State.94 As a part of this inquiry, 

the CLAIMANT has had the meeting with the Governor of the municipality of Ticadia where the 

CLAIMANT was provided with specific undertakings and representations on the economic 

viability of the investment.95 

164 As confirmed in Metalclad, the RESPONDENT is internationally responsible for the acts of state 

organs in all levels of government which naturally includes the municipality level of government.96 

 
91 Mondev, p. 14. 
92 Saluka v Czech Republic, para. 306. 
93 Philip Morris v. Uruguay, para. 426. 
94 Philip Morris v. Uruguay, para. 427. 
95 Problem, p.10 (Exhibit C-2). 
96 Metalclad, para. 73. 
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CLAIMANT has relied on the legitimate expectations on the financial viability of the investment 

on the municipality of Ticadia’s Governor’s statements where it was confirmed that the operation 

of the powerplant would be economically beneficial for the CLAIMANT.97 

165 Therefore, RESPONDENT’s acts are considered acts of State under international law. This stands 

even if the organ or person in question would have exceeded their competence according to the 

State’s internal law or contravened to instructions concerning their activity.98 

*** 

166 Concluding IV, RESPONDENT has violated the fair and equitable treatment standard. As a result, 

RESPONDENT must compensate CLAIMANT for its losses. 

PRAYER FOR RELIEF 

CLAIMANT hereby request the Tribunal 

a. REJECT RESPONDENT’s challenge to Mr. Mason; 

b. DECLARE that the assignment of the claims to CLAIMANT was valid under 
international law; 

c. DECLARE that RESPONDENT treated the investment unfairly and inequitably 
and, thereby, breached Article II of the ASNEC Energy Investment Treaty; 

d. DECLARE that the conduct is attributable to RESPONDENT; 

e. ORDER RESPONDENT to pay for CLAIMANT compensation amounting to 
no less than USD 450,000,000 (four hundred fifty million dollars) plus interest as of 
the date of the violation and 

f. ORDER RESPONDENT to compensate CLAIMANT for all of their costs in 
this Arbitration and to bear alone the costs of the Tribunal and of KCAB 
International. 

 

 
97 Problem, p. 10. (Exhibit C-2) 
98 Responsibility of States for Internationally Wrongful Acts, Articles 5 and 7, Metalclad, para. 73. 


