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1

INTRODUCTION 

 
Pursuant to Article 20 of the UNCITRAL Arbitration Rules, Goliath National Bank JSC 

hereby submits its Statement of Claims, accompanied by all factual evidence and legal authorities 

relied upon herein, against the Republic of Laoc.  

Claimant is seeking an award of compensation in an amount no less than 

USD 450,000,000.00 in damages from Respondent, arising from the various violations and 

breaches of the Treaty Concerning the Encouragement and Reciprocal Protection of Investment in 

the ASNEC Region (“ASNEC Investment Treaty”) signed on 19 May 2012. 

 

STATEMENT OF FACTS 

 
1. Respondent’s economy has depended on the coal sector for decades: the 

domestic energy electricity production is dominated by coal-fired plants, the coal-related 

businesses employ 15% of Respondent’s domestic workforce, and the coal sector is accountable 

for 20% of Respondent’s Gross Domestic Product (“GDP”).  

2. As many of the existing coal plants in Laoc neared the end of their life cycles, 

Respondent sought new investments in coal-fired power plants. To obtain these investments, 

the Governor of Ticadia, Mr. Ji-Yeong, made at least 15 presentations at investment forums, 

investment banks and energy conglomerates, to promote Ticadia as the “perfect place for the 

construction of a new coal plant.” 

3. Mr. Ji-Yeong met with representatives of Mountaintop after one of these 

promotional presentations and several times thereafter to secure the construction of a coal-fired 

power plant (“T1”) in Ticadia. Mr. Ji-Yeong met with representatives of Mountaintop, Ticadia-

1 LLC, and Mercurian First National Bank (“MFNB” or “Assignor”) and stressed that T1 bore 

fundamental importance to the economic development of the region and committed to ensuring 

that T1 would be economically beneficial to the investors.  

4. On 19 November 2010, having considered Mr. Ji-Yeong’s assurances, the 

board of MFNB approved the investment in T1.  

5. On 1 December 2010, Mountaintop, MFNB, and Ticadia-1 LLC signed the 

Financing Agreement. Pursuant to this agreement, MFNB provided Ticadia-1 LLC a USD 600 
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million loan (the investment in this case) for the construction of T1 in the Republic of Laoc. 

This loan was secured by all assets of Ticadia-1 LLC and was guaranteed by Mountaintop. 

6. T1 construction began on 15 December 2010, after all permits were obtained. 

7. On 3 February 2012, Respondent joined the Association of Sovereign Nations 

for Economic Cooperation (“ASNEC”). 

8. On 25 September 2014, Respondent granted Ticadia-1 LLC a license to 

operate T1, which was to expire on September 25, 2054. 

9. On 17 February 2016, ASNEC issued Directive 2016/87 (the “ASNEC 

Directive”) providing that:  

(1) each Member State shall reduce the percentage of its final gross production of 
energy from coal-fired power plants to 0 by 31 December 2028;” (2) “Member 
States, considering their specific circumstances, are encouraged to gradually reduce 
their final gross production of energy from coal-fired power plants before 31 
December 2028;” (3) “The Member States shall pay no compensation to owners 
and/or operators of coal-fired power plants subject to measures adopted by the 
Member States under Article 7(1);” and that (4) “Member States may apply support 
schemes to provide incentives for the integration of electricity from such sources 
in the electricity market. 
 

10. Subsequently, Respondent issued Law 66/2016 of 6 July 2016 (the “Phase-

out Law”) which declared that “[a]ll coal-fired power plants on the territory of Laoc shall be 

phased out by 31 December 2028.” The Phase-out Law had no exceptions. 

11. Respondent also passed Law 72/2016 of 5 December 2016 (the “Energy 

Law”), which gave installations generating electricity for renewable energy sources (“RES”) 

priority of access to the electricity grid and a premium in addition to market price. The Energy 

Law also created the Laocan Renewables Company PLC (“LRC”) which would be responsible 

for government investment in RES. 

12. The Phase-out Law caused the market value of the collateral in the Financing 

Agreement to drop by at least 40% by 10 January 2017. As the Phase-out Law would prevent 

T1 from ever generating adequate cash flows to pay back the loan, Ticadia-1 LLC and 

Mountaintop ultimately defaulted on the loan. 

13. The Financing Agreement grants MFNB, among other rights, the option to 

“assign all rights under this agreement to any third party at any point in time” in the future. 

On 1 July 2017, MFNB exercised this right of assignment and entered into the Assignment 
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Agreement with Goliath National Bank (“GNB,” “Claimant,” or “Assignee”). Pursuant to the 

Assignment Agreement, MFNB “assign[ed] and transfer[ed] all the rights and claims, whether 

under domestic or international law, arising from the Financing Agreement” to Claimant. 

MFNB also assigned to Claimant “the rights to claim compensation from any third parties,” 

including “any potential claims against ... the Republic of Laoc.” 

14. As of the date of execution of the Assignment Agreement, “all references to 

MFNB in the Financing Agreement shall now be read as referring to GNB,” and Claimant shall 

be considered “the legal successor to MFNB in all matters pertaining to the Financing 

Agreement.” In turn, MFNB relinquished all of its rights under the Financing Agreement to 

Claimant. 

15. Essentially, as the legal successor of MFNB, Claimant stepped into the shoes 

of MFNB. Claimant then exercised its right under the Assignment Agreement to commence 

this investment arbitration against the Republic of Laoc under the ASNEC Investment Treaty. 

16. Figure A below illustrates the legal contractual relationships between the 

parties. 

17. Upon initiation of its claims, Claimant appointed Mr. Perry Mason as its 

party-appointed arbitrator in this dispute. Mr. Mason is a well-respected and experienced 

arbitrator, who, in thirty arbitrations, has been appointed seven times by respondent states and 

six times as tribunal president. Prior to this case, Mr. Mason was an arbitrator in Hewer Plants 

v. Wellfalcon. In his statement of independence and impartiality, Mr. Mason confirms that there 

is no reason why he should not serve as an arbitrator in this case and that he will judge fairly 

as between the parties. However, on 16 June 2019, Respondent filed its challenge of Mr. Mason 

citing that he lacks impartiality and independence.  
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SUMMARY OF ARGUMENTS 

 
18. Issue 1 – Assignment: The Arbitral Tribunal has jurisdiction in this 

arbitration to hear Claimant’s claims because Claimant is a qualified investor under the ASNEC 

Investment Treaty and its investment is a qualified investment subject to the protection of the 

ASNEC Investment Treaty.  

19. As a legal successor of MFNB pursuant to the Assignment Agreement, 

Claimant has standing in this arbitration. The assignment is consistent with international law 

and arbitral practice; the laws of Mercuria and Laoc; the ASNEC Investment Treaty; and 

UNCITRAL Arbitration Rules. 

20. Issue 2 – Challenge of the Arbitrator: The Tribunal should dismiss 

Respondent’s challenge of Mr. Mason because it was submitted beyond the 15-day time limit 

imposed by the UNCITRAL Arbitration Rules.  

21. Alternatively, the Tribunal should dismiss the challenge because under the 

circumstances and facts of this case there are no justifiable doubts as to Mr. Mason’s 

independence and impartiality. 

22. Issue 3 – Attribution: The conduct giving rise to Claimant’s claims is wholly 

attributable to Respondent because the Laocan Parliament was not acting as an organ or agent 

of ASNEC when it implemented the Energy Law and Phase-out Law. Respondent maintained 

effective and actual control over its domestic energy laws at all relevant times. Respondent 

cannot use its membership in an international organization to shield itself from liability and 

attribution of its internationally wrongful acts. 

23. Alternatively, at a minimum, attribution is shared between Respondent and 

ASNEC because exclusive competence over Respondent’s domestic energy laws was not 

delegated to ASNEC. Therefore, Respondent—the Republic of Laoc—is the proper respondent 

in this dispute.  

24. Issue 4  – Fair and Equitable Treatment: Respondent violated its obligation 

to provide fair and equitable treatment to Claimant by breaching Claimant’s legitimate 

expectations and treating Claimant in a discriminatory manner. Claimant had a legitimate 

expectation that Respondent would maintain a stable and predictable legal and business 

framework in the coal energy sector based on Respondent’s specific assurances to Claimant. 
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By implementing the Phase-out Law and Energy Law, Respondent destroyed its established, 

long-standing legal and business framework in the coal energy sector, depriving Claimant of 

the opportunity to make a fair return on its investment and frustrating Claimant’s legitimate 

expectations. 

25. The Energy Law favors Respondent’s state-owned energy company, giving it 

a competitive advantage over and discriminating against Claimant in the energy sector. The 

Energy Law stifled Claimant’s ability to make a fair return on its investment.  
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I. THE TRIBUNAL HAS JURISDICTION OVER THIS DISPUTE AND CLAIMANT 

HAS STANDING IN THIS ARBITRATION 

26. This Tribunal has jurisdiction to hear Claimant’s claims because: (A) 

Claimant is a qualified investor under the ASNEC Investment Treaty; and (B) Claimant has a 

qualified investment under the ASNEC Investment Treaty. Further, (C) Claimant has standing 

in this arbitration because GNB is the legal successor of MFNB in this arbitration.  

 Claimant Is a Qualified Investor Under the ASNEC Investment Treaty 

27. Claimant is a qualified investor under the ASNEC Investment Treaty because: 

(1) Claimant is an investor under Article I(4)(b); (2) the assignment from MFNB to Claimant 

does not constitute an abuse of process; and (3) Respondent’s argument of intuitu personae 

fails. 

1. Claimant Is an Investor Under Article I(4)(b) of the ASNEC 

Investment Treaty 

28. Article I(4)(b) of the Treaty adopts the “place of incorporation” test for 

companies to qualify as investors. It defines investors to include, inter alia, “a company ... 

organised in accordance with the law applicable in that Contracting Party.”1 Under that 

definition, Claimant is an investor subject to the protections of the ASNEC Investment Treaty 

because it is a company duly constituted under the laws of the Republic Mercuria,2 a 

Contracting Party to the ASNEC Investment Treaty.3  

29. Further, as Respondent acknowledges,4 the Assignor is a qualified investor 

under Article I(4)(b) of the ASNEC Investment Treaty because MFNB is a company constituted 

under the laws of the Republic Mercuria—sharing Claimant’s nationality.5  

30. Moreover, the African Holding v. Congo tribunal recognized that when the 

same rights and interests have been transferred from the assignor to the assignee, the assignee 

is also a protected investor.6  

 
1 ASNEC Investment Treaty, Art. I(4)(b).  
2 Notice of Arbitration ¶1. 
3 The ASNEC Investment Treaty, Preamble. 
4 Id. 
5 Assignment Agreement, Preamble. 
6 African Holding ¶¶75, 78. 
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31. Per the Assignment Agreement, Claimant received the same rights and 

interests of MFNB under the Financing Agreement.7 The assignment would not exclude 

Claimant from the Treaty’s protection because Claimant—as an Assignee—has exactly the 

same rights and interests of the Assignor. Therefore, Claimant is a qualified investor subject to 

the protection of the ASNEC Investment Treaty.  

2. The Assignment from MFNB to Claimant Does Not Constitute an 

Abuse of Process 

32. The assignment of treaty claims under the Assignment Agreement does not 

constitute an abuse of process because both the Assignor and the Assignee are qualified 

investors independent of the Assignment Agreement. Arbitral tribunals held that assignment of 

treaty claims from an assignor not qualified as an investor can be deemed an abuse of process 

only if the “sole purpose from the assignment is to gain access to investment arbitration”.8  

However, getting access to investment arbitration was not the sole purpose of the Assignment 

Agreement, as both the Assignor and Assignee are qualified investors.  

33. Per the Assignment Agreement, Claimant stepped into the Assignor’s shoes 

and—under Article 3(1) of the Assignment Agreement—assumed all the Assignor’s rights and 

obligations under the Financing Agreement, including the right to claim compensation from 

any third parties.9 Clearly, the assignment was made in good faith and does not constitute abuse 

of process. 

                   3. Respondent’s Argument of Intuitu Personae Fails 

34. Respondent argues the intuitu personae doctrine imposes limits on the 

assignability of investments and claims in this case.10 This argument fails on law because the 

intuitu personae doctrine provides that some contractual obligations are so personal in nature 

that they can only be performed by the party that assumed the obligations under the contract.11  

35. The Vannessa Ventures v. Venezuela tribunal ruled that an investor’s claim 

would not fall outside the scope of the BIT merely because the investor acquired a contract 

intuitu personae in nature from original investor. 12 The tribunal noted that the new investor 

 
7 Assignment Agreement, Arts. 1(1), 1(2). 
8 Phoenix ¶144; Mihaly ¶24; African Holding ¶63; Société Générale ¶110.  
9 Assignment Agreement, Art. 1. 
10 Response to Notice of Arbitration ¶7. 
11 Durhaime’s Law Dictionary.  
12 Vannessa Ventures ¶¶153-154.  
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would have standing to bring the claim because it satisfied the BIT nationality requirements 

and made an investment by purchasing the investment.13  

36. Claimant purchased the investment from MFNB through the Assignment 

Agreement and there were no restrictions or limitations on the assignability from MFNB to 

Claimant. Unlike the original investor in Vannessa Ventures, MFNB was not prohibited 

contractually or by law from assigning its investment nor required to obtain Respondent’s prior 

approval. To the contrary, and as discussed below, the assignment was consistent with 

Respondent’s laws and local practices.14  

37. Given the foregoing, this Tribunal should find that it has jurisdiction ratione 

personae.  

 Claimant Has a Qualified Investment Under the ASNEC Investment Treaty  

38. Respondent argues this Tribunal lacks jurisdiction to hear Claimant’s case 

because “GNB does not own nor, in fact, has it ever made any investment” in Laoc.15 This is 

incorrect because: (1) the Assignor’s original contribution is a protected investment under the 

ASNEC Investment Treaty; and (2) the investment need not have been made by the Claimant 

itself.  

 The Assignor’s Original Contribution is a Protected Investment  

39. The Claimant’s investment is a qualified investment under the ASNEC 

Investment Treaty. Article I(1) defines “investment” broadly to include “every kind of asset 

owned or controlled by Investors of a Contracting Party, either directly or indirectly.” The 

Treaty further defines “investment” to include “property rights,” “pledge,” “shares,” “claims to 

money,” or “returns associated with an investment.”16 Investments also encompass “any 

investment associated with an Economic Activity in the Energy Sector” and economic activity 

in the energy sector includes “financing.”17 

40. Claimant’s investment satisfies this definition because it is an asset including 

“shares,” “property rights,” and “investment returns” associated with economic activities in the 

energy sector: coal mining and energy production. The Assignor’s investment is the USD 600 

 
13 Id. ¶¶168-169 (upholding the intuitu personae doctrine because of a unique contractual limitation). 
14 See infra §I.C.2(ii). 
15 Response to Notice of Arbitration ¶¶5, 7. 
16 ASNEC Investment Treaty, Arts. I(1)–(2). 
17 Id Art. I(3). 
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million loan for the construction of T1 in the Republic of Laoc.18 This loan was secured by 

pledged assets that included the T1 building and all of its assets, the plot land where T1 was 

built, permits, revenue streams, and 100% of the shares in Ticadia-1 LLC.19  

41. The MNSS v. Montenegro tribunal found that to be a protected investment, a 

loan “must contribute to the economic venture consisting of an investment.”20 Here, MFNB’s 

loan contributed to the construction of T1.21  

42. Further, the Société Générale v. Dominican Republic tribunal recognized that 

transfers of investments “has become a normal feature of a global economy.” 22 The tribunal 

held that the transfer of the investment to the claimant does not preclude “the existence of a 

protected asset.”23 Similarly, this Tribunal should find that the assigned investment to Claimant 

is protected under the ASNEC Investment Treaty.  

 Claimant Need Not Have Made the Original Investment to Claim 

Treaty Protections 

43. In accordance with Article X(1) of the Treaty, an investment dispute under 

the Treaty is covered if the dispute is “related to” an investment. When an investor brings a 

claim against the host state, “the investment need not have been made by the [complaining] 

investor himself,”24 because if a treaty accords protection to an investment, that protection 

follows any subsequent disposition by assignment or transfer.25 Further, Article I(1) of the 

Treaty states that “[a] change in the form in which assets are invested does not affect their 

character as investments.” 

44. The Fedax v. Venezuela tribunal rejected the argument that not making the 

investment itself disqualifies an assignee as an investor. The tribunal found that although the 

investor’s identity changes with every assignment, the investment itself remains constant.26 An 

investment does not lose its treaty protection simply because it is assigned or transferred to 

another investor.27   

 
18 Financing Agreement, Art. 2(1). 
19 Financing Agreement, Art. 5(1); Exhibit C-5; Uncontested Facts ¶14. 
20 MNSS ¶196. See also Gaillard at 479. 
21 Notice of Arbitration ¶10. 
22 Société Générale ¶44.  
23 Id. 
24 CME ¶424.  
25 Id. See also Douglas ¶870. 
26 Fedax ¶¶18–19, 37–40; MNSS ¶203. 
27 Fedax ¶40. 
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45. That stipulation that Claimant is a qualified investor with a qualified 

investment under the ASNEC Investment Treaty is further supported by the African Holding v. 

Congo tribunal’s ruling. There, the assignor—the initial investor—assigned its investment 

(debt owed by Congo) to the assignee prior to initiating the arbitration.28 The tribunal held that 

the assignment was valid and that all the  assignor’s rights had been effectively assigned to the 

assignee, including the assignor’s debt and the state’s consent to arbitration as expressed in the 

BIT.29  

 Claimant Has Standing Because It Is MFNB’s Legal Successor  

46. Article 1(2) of the Assignment Agreement expressly states that Claimant 

“shall be considered the legal successor to MFNB in all matters pertaining to the Financing 

Agreement.” The same Agreement assigned to Claimant “the rights to claim compensation 

from any third parties,” including “any potential claims against ... [Respondent].”30 

47. Respondent challenges this assignment and submits that Claimant is not 

entitled to bring claims under the ASNEC Investment Treaty.31 However, contrary to 

Respondent’s argument, Claimant—as the legal successor of MFNB—has standing in this 

arbitration because the assignment is consistent with (1) international law and arbitral practice; 

(2) the laws of Mercuria and Laoc; and (3) the ASNEC Investment Treaty and UNCITRAL 

Arbitration Rules. Further, Respondent knew about the assignment and did not object to it (4).  

 The Assignment Agreement is Consistent With International Law 

and Arbitral Practice 

48. Arbitral tribunals constantly uphold the validity of assigning and transferring 

investment treaty claims,32 because transfer of investments “has become a normal feature of a 

global economy” and does not disqualify the investment from treaty protection.33 The Daimler 

v. Argentina tribunal noted that assignments of claims share the same goals as the investor-state 

dispute settlement system, as they encourage cross-border foreign investments and greatly 

facilitate the productive re-employment of assets.34  

 
28 African Holding ¶57.  
29 Id ¶¶63, 101–104. 
30 Assignment Agreement, Art. 1(1).  
31 Response to Notice of Arbitration ¶¶6-8. 
32 See e.g., EnCana ¶131; Daimler ¶144; Société Générale ¶44; El Paso Jurisdiction ¶135; Wehland at 573; Goh at 
25. 
33 Société Générale ¶44. 
34 Daimler ¶144. See also Goh at 36. 
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49. The Assignor here is a bank that provides high-quality business loans and has 

multi-national shareholders.35 To avoid insolvency, mitigate its losses in Laoc, and diversify its 

portfolio, MFNB sold its investment and the right to claim compensation to Claimant—also a 

bank—under the Assignment Agreement. This financially benefited both parties, promoting 

the liquidity of the Assignor as a financial institution in the global economy and encouraging 

cross-border foreign investment. Further, the transaction between the Assignor and Claimant is 

not uncommon in arbitral practice; the El Paso v. Argentina tribunal recognized that “the right 

to demand compensation for the injury suffered at the hands of the State” could be “sold with 

the investment.”36 Similarly, the MNSS tribunal recognized a loan as an investment after its 

assignment to another investor.37 

50. Moreover, the African Holding tribunal recognized the downfalls of not  

upholding investment assignments as it would “seriously disturb the international financial 

markets on which the sovereign debt is exchanged daily between different bondholders and 

other instruments.”38 Similarly, both Claimant and MFNB are financial institutions—with 

international shareholders—that exchanged Respondent’s debt through the Assignment 

Agreement.39 

51. The African Holding tribunal further found that an assignment “consists 

simply in substituting the assignee for the assignor.”40 The tribunal upheld the assignment, 

“including claims and consent to arbitration,” because the assignor and assignee shared the 

same nationality and interests.41  

52. Like in African Holding, Claimant and MFNB share the same nationality and 

interests. The legal effect of the Assignment Agreement is that Claimant (as the Assignee) 

assumed all rights and obligations of the Assignor.  

53. Similarly, the claimant in CME v. Czech Republic acquired the investment by 

way of assignment after the dispute had already arisen between Czech Republic and CME’s 

 
35 Uncontested Facts ¶13.  
36 El Paso ¶135.   
37 MNSS ¶208. 
38 African Holding ¶81. 
39 Uncontested Facts ¶¶13, 30. 
40 African Holding ¶60. 
41 Id ¶¶63, 79. See also Amco Asia ¶31. 
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predecessor.42 Shortly after, CME filed its case against the Czech Republic.43 The tribunal held 

that CME (as a transferee) “enjoys the full protection of the Treaty, having acquired [the 

investment] through its predecessor.”44 

54. Like in CME, this Tribunal should uphold the assignment and recognize 

Claimant’s standing. As “any claims deriving from the Claimant’s predecessor’s investment ...  

follow the assigned” investment, Claimant has standing.45  

55. Therefore, the assignment of the investment and claims is valid. 

 The Assignment Agreement is Consistent With the Laws of Mercuria 

and Laoc 

56. Claimant has standing in this arbitration because the Assignment Agreement 

is consistent with (i) the Republic of Mercuria’s laws, and (ii) the Republic of Laoc’s laws. 

i. The Assignment is Consistent With the Republic of Mercuria’s 

Laws 

57. Claimant has standing in this arbitration since the assignment is consistent 

with the Mercurian laws. The contracting parties to the Assignment Agreement expressly 

agreed that obligations and rights under the Assignment Agreement shall be “primarily” 

interpreted in accordance with the Laws of the Republic of Mercuria and, “only where 

necessary,” relevant rules of international law.46 Despite this plain contractual language, 

Respondent mistakenly argues that Claimant’s claims could be assigned only under 

international law—thereby dismissing the applicability of the Mercurian laws.47  

58. However, Mercurian laws are indeed relevant to the question of assignment 

for several reasons. First, Mercurian laws are the laws of the seat of arbitration.48 Second, the 

choice-of-law clause contained in Article 3 of the Assignment Agreement is a valid expression 

of the consent of the contracting parties to the application of Mercurian law. Third, under the 

UNCITRAL Arbitration Rules, this Tribunal is required to “decide [the applicable law] in 

accordance with the terms of the contract.”49 

 
42 CME ¶¶380-498. 
43 Id. 
44 Id ¶400. 
45 CME ¶423. 
46 Assignment Agreement, Arts. 1(1), 3. 
47 Response to Notice of Arbitration ¶6. 
48 PO1 ¶1.  
49 UNCITRAL Arbitration Rules, Art. 35(3). 
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59. Indeed, applying domestic laws to the question of assigning treaty claims is 

not uncommon in arbitral practice. To illustrate, the Daimler tribunal applied German law to 

decide whether the parties intended to assign ICSID claims against Argentina because the 

parties chose German law in their agreement.50 The tribunal reasoned that international law 

“defers to the intentions of the authors of the instrument in question.”51  

60. Similarly, the Gemplus v. Mexico tribunal applied the laws of Luxembourg 

and Mexico to decide whether the parties intended to transfer the BIT claims against Mexico, 

because the parties selected these laws to govern their agreement.52 Accordingly, this Tribunal 

should apply Mercurian law because it was the governing law selected by the parties to the 

Assignment Agreement.53  

61. The uncontested record shows that the assignment is “consistent with the 

local market practices” of the Republic of Mercuria,54 and “satisfies all provisions of Mercurian 

law.”55 Because the contracting parties to the Assignment Agreement intended and agreed to 

assign potential claims against Respondent to Claimant, this Tribunal must respect their 

contractual agreement.56 

ii. The Assignment is Consistent With the Laws of the Republic of 

Laoc 

62.  The Assignment Agreement is further compatible with the laws of Laoc. 

Laocan laws are relevant here because the ASNEC Investment Treaty applies to investments 

made consistent with the host state’s legislation.57 The contracting parties to the Financing 

Agreement stipulated that it would “be governed by and interpreted in accordance with the laws 

of the Republic of Laoc.”58  

63. The Financing Agreement permits the subsequent Assignment Agreement. 

Article 7(1) of the Financing Agreement explicitly states that MFNB “may assign all rights 

 
50 Daimler ¶¶133, 146. 
51 Id ¶47. 
52 Gemplus ¶¶5–21, 5–28, 5–33. 
53 PO3 ¶2.  
54 Uncontested Facts ¶30.  
55 PO3 ¶2. 
56 Sapphire at 45.   
57 ASNEC Investment Treaty, Art. XII. 
58 Financing Agreement, Art. 6(1). 
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under this agreement to any third party at any point in time” in the future. In fact, Respondent 

does not dispute the validity of the Financing Agreement.59 

 The Assignment Agreement is Consistent With the ASNEC 

Investment Treaty and the UNCITRAL Arbitration Rules 

64. Notably, there are no restrictions or limitations on the assignability of 

investments or claims under the ASNEC Investment Treaty. Had there been any restrictions 

intended by the Contracting States to the ASNEC Investment Treaty, they would have been 

reflected in the treaty—which they are not. Thus, to forbid the assignment in this case would 

be to read into the text of the ASNEC Investment Treaty a prohibition and limitation that is 

simply not there.  

65. Additionally, the UNCITRAL Arbitration Rules—the applicable procedural 

rules in this proceeding60—do not prohibit the assignment of arbitral claims. To treat the 

procedural framework’s silence as a prohibition on arbitral claim assignment would be contrary 

to the purpose of UNCITRAL, “which is aimed at promoting international investment and 

trade.”61 

 Respondent Knew About the Assignment and Did Not Object to It 

66. On 2 July 2017, Claimant—as Assignee—served the Republic of Laoc with 

the assignment notice.62 Claimant subsequently filed its notice of arbitration on 31 January 

2019.63 Respondent has had a 578-day window to object to the Assignment Agreement but 

chose not to. Respondent—now for the very first time—raises its objection to the Assignment 

Agreement. Respondent’s belated objection is merely a belated attempt to escape its liabilities. 

Therefore, the Tribunal should dismiss Respondent’s objection to the assignment. 

 
 
 
 
 
 
 
 

 
59 PO3 ¶2. 
60 ASNEC Investment Treaty, Art. X(2); PO1 ¶2.  
61 Di Bella at 4. 
62 PO3 ¶5. 
63 Notice of Arbitration. 



  
 

 
 

16

II. THE TRIBUNAL SHOULD DENY RESPONDENT’S REQUEST TO DISQUALIFY 

MR. MASON FROM THE ARBITRAL TRIBUNAL 

67. Following the appointment of Mr. Perry Mason (“Mr. Mason”) as an 

arbitrator in this proceeding, Respondent attempts to delay justice by untimely filing its 

frivolous challenge of Mr. Mason. This Tribunal should dismiss Respondent’s challenge 

because it was submitted in an untimely fashion, in violation of the UNCITRAL Arbitration 

Rules’ deadline (A). Even if the Tribunal considers Respondent’s challenge to be submitted 

timely, the Tribunal still should dismiss the challenge because: neither (B) the non-disclosure 

by Mr. Mason of his role as an arbitrator in Hewer Plants JSC v. Wellfalcon (“Hewer Plants”) 

nor (C) the circumstances and facts of this case give rise to justifiable doubts as to his 

independence and impartiality.  

A. The Tribunal Should Dismiss Respondent’s Untimely Challenge  

68. Under the UNCITRAL Arbitration Rules, any party that intends to challenge 

an arbitrator must submit the notice of its challenge within 15 days.64 The 15-day time-limit 

begins after the challenging party has been notified of the appointment of the arbitrator whom 

it intends to challenge, 65 or after the grounds for justifiable doubts became known to the 

challenging party.66 Failure to submit a challenge timely results in dismissal of the challenge.67 

Recognizing this principle, the AWG v. Argentina tribunal dismissed the challenge to an 

arbitrator “because it was not filed in a timely manner.”68  

69. Here, the Tribunal should reject Respondent’s untimely challenge of Mr. 

Mason because it was submitted beyond the UNCITRAL Rules’ 15-day time-limit.69 Claimant 

notified Respondent of the appointment of Mr. Mason as an arbitrator on 31 January 2019.70 If 

Respondent wanted to challenge Mr. Mason, Respondent should have submitted the notice of 

challenging him no later than 15 February 2019. However, Respondent submitted its challenge 

on 16 June 2019—four months past the deadline.71 Therefore, this Tribunal should dismiss 

Respondent’s challenge of Mr. Mason because it is untimely.  

 
64 UNCITRAL Arbitration Rules 2010, Art. 13(1).  
65 Id. 
66 Id. 
67 AWG ¶¶21, 43; Caron at 245. 
68 AWG ¶43. 
69 UNCITRAL Arbitration Rules 2010, Art. 13(1).  
70 Notice of Arbitration. 
71 Challenge of Mr. Mason.  
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70.  Additionally, Respondent failed to conduct thorough due diligence on Mr. 

Mason’s background at the time of his appointment. The tribunal in Alpha v. Ukraine 

recognized a party’s duty to conduct a minimal background check, and that investigating the 

background and connections of the arbitrator is standard practice.72 This is the challenging 

party’s responsibility.73  

71. Thus, “[i]f a circumstance ought to have been known by a reasonably diligent 

party in the position of the challenging party, that circumstance cannot be invoked later than 15 

days of the date of presumed knowledge.”74 If the circumstances and facts are publicly 

available, the challenging party should be assumed to have knowledge of them. For instance, 

in Belokon v. Kyrgyzstan, the deciding authority “assume[d] that the[] circumstances became 

known to [the challenging party] around the time when information regarding them became 

publicly available.”75  

72. Here, Respondent cites to statements made by Mr. Mason during an interview 

that took place with The Arbitration Station podcast.76 Respondent argues that these statements 

raise justifiable doubts as to Mr. Mason independence and impartiality in this proceeding.77 

However, this publicly available interview occurred on 9 May 2018—more than a year before 

Respondent’s challenge.78  

73. Similar to the Belokon tribunal, this Tribunal should assume that Respondent 

knew of the podcast interview at that time of its occurrence. Respondent did not demonstrate 

its belated challenge is justifiable. Hence, since Respondent filed its challenge beyond the 15-

day deadline, this Tribunal should dismiss it. 

B. Mr. Mason’s Non-Disclosure of His Role As An Arbitrator In The Hewer 

Plants Case Does Not Give Rise To Justifiable Doubts As To His 

Independence And Impartiality  

74. Mr. Mason did not have an obligation to disclose his participation in the 

Hewer Plants tribunal. His non-disclosure is consistent with (1) the UNCITRAL Arbitration 

 
72 Alpha ¶80, fn 51. 
73 Valeri Belokon ¶91. See also Caron at 254. 
74 Paulsson at 93.  
75 Valeri Belokon ¶61. 
76 Challenge of Mr. Mason ¶6.  
77 Id. 
78 Exhibit R-8; Uncontested Facts ¶33. 
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Rules and the IBA Guidelines; and (2) the KCAB Code of Ethics. Regardless, the non-

disclosure per se is not a sufficient ground to disqualify Mr. Mason (3). 

 The Non-disclosure is Consistent with the UNCITRAL Arbitration 

Rules and the IBA Guidelines  

75. Respondent cites to Mr. Mason’s non-disclosure of his role in the Hewer 

Plants arbitration as a ground for challenging him.79 However, Mr. Mason’s non-disclosure did 

not violate the UNCITRAL rules because he had no obligation to disclose his participation in 

Hewer Plants. 

76. Article 11 of the UNCITRAL Arbitration Rules requires prospective 

arbitrators approached for appointment to “disclose [only] any circumstances likely to give rise 

to justifiable doubts as to his or her impartiality or independence.”80 Notably, Article 11 does 

not require disclosure of all circumstances.81 Certainly, the article “does not impose such a 

thorough level of disclosure as a legal requirement.”82 The tribunal in X v. Z found that “[e]ven 

interpreting [disclosure] in the manner most conducive to full disclosure, one cannot reasonably 

argue that it provides for a legal obligation on the part of an arbitrator to disclose every previous 

professional engagement.”83 Thus, “[t]he duty to disclose circumstances ‘likely’ to give rise to 

justifiable doubts involves an element of judgment on the part of the arbitrator” 84 and “an 

honest exercise of discretion.”85 Arbitrators have no obligation to disclose facts that do not give 

rise to justifiable doubts as to impartiality.86 

77. Furthermore, Mr. Mason’s non-disclosure did not violate the IBA Guidelines. 

Arbitral tribunals have applied the IBA Guidelines even in the absence of the parties’ agreement 

regarding their application because “they reflect international best practices and offer examples 

of situations that may give rise to objectively justifiable doubts as to an arbitrator’s impartiality 

or independence.”87 

 
79 Challenge of Mr. Mason ¶¶1–4.  
80 UNCITRAL Arbitration Rules 2010, Art. 11. 
81 Caron at 196.  
82 Id. 
83 Id.  
84 Id at 226–227. 
85 Merck Sharpe ¶77. 
86 AWG ¶¶25–26.  
87 ICS at 4; See also Vito Gallo ¶36. 
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78. Here, Mr. Mason’s non-disclosure was an honest exercise of his discretion. 

Mr. Mason exercised his judgment and declared that “there is no reason why I should not serve 

on the Arbitral Tribunal.”88 Further, the circumstances of this case is not one of the situations 

under the IBA Guidelines that Mr. Mason must have disclosed. 

 The Non-disclosure is Consistent with the KCAB Code of Ethics 

79. The Arbitral Tribunal should consider the KCAB Code of Ethics regarding 

Respondent’s challenge of Mr. Mason because this case is administrated by KCAB 

International.89 The KCAB Code of Ethics applies to all prospective and participating 

arbitrators in KCAB administered cases.90 The KCAB Code of Ethics states that it “may be 

taken into account during a challenge of an arbitrator.”91  

80. The non-disclosure by Mr. Mason in his Declaration of Independence and 

Impartiality92 of his role in the Hewer Plants case is in full compliance with the KCAB Code 

of Ethics’ disclosure duty. The Code listed certain facts and circumstances under which a 

prospective arbitrator must disclose on the Declaration of Impartiality and Independence.93 

Notably, Mr. Mason’s participation in the Hewer Plants tribunal does not involve any of the 

circumstances he was required to disclose.   

 In Any Event, Failure to Disclose Is Not Alone Sufficient Ground to 

Disqualify an Arbitrator  

81. Even if the Tribunal finds that Mr. Mason failed to comply with his duty to 

disclose, this failure per se is not sufficient for disqualification.94 Arbitral tribunals held that 

the failure to disclose by an arbitrator cannot be an independent ground for disqualification95 

and “does not automatically give rise to justifiable doubts.”96 Similarly, the IBA Guidelines 

emphasize that “[n]ondisclosure cannot by itself make an arbitrator partial or lacking 

independence.”97  

 
88 Exhibit R-7.  
89 ASNEC Investment Treaty, Art. X(2). 
90 KCAB Code of Ethics, Introductory Note.  
91 Id.  
92 Exhibit R-7.  
93 KCAB Code of Ethics ¶3(2).  
94 Caron at 226.  
95 EDF ¶¶12, 123. See also KCAB Code of Ethics ¶3(1). 
96 Merck Sharpe ¶77.  
97 IBA Guidelines, Part II ¶5. 
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82. The facts or circumstances that the arbitrator failed to disclose may only 

indicate the lack of independence and impartiality.98 However, as detailed in the following 

section, under the circumstances and facts of this case, there are no justifiable doubts as to Mr. 

Mason’s independence and impartiality. 

C. Justifiable Doubts Do Not Exist As To Mr. Mason’s Impartiality And 

Independence 

83. The threshold test for challenging arbitrators under the UNCITRAL 

Arbitration Rules is the existence of circumstances “that give rise to justifiable doubts as to the 

arbitrator’s impartiality or independence.”99 This is “an objective standard in that it requires 

not only a showing of doubt [in fact], but doubt that is justifiable.”100 Doubts are justifiable “if 

they give rise to an apprehension of bias that is ... reasonable” to an objective, fair-minded, 

informed third-party observer who had considered the facts and circumstances known to the 

arbitrator.101  

84. This Tribunal should reject Respondent’s challenge because Respondent 

failed to demonstrate the existence of justifiable doubts as to Mr. Mason’s independence and 

impartiality. As discussed below, (1) Mr. Mason’s prior participation in the Hewer Plants v. 

Wellfalcon tribunal; (2) his Twitter post; (3) his podcast interview; and (4) concurrent 

participation in the C-Energy LLC v. Wellfalcon arbitration provides no basis for a valid 

challenge. 

 Mr. Mason’s Prior Participation in the Hewer Plants Tribunal 

Provides No Basis for a Valid Challenge 

85. Respondent contends that because Mr. Mason acted as an arbitrator in the 

Hewer Plants v. Wellfalcon case, an “issue conflict” exists for the present arbitration.102 Relying 

only on a newspaper article,103 Respondent argues that the factual and legal issues of the Hewer 

Plants case are “very similar” to this arbitration.104 However, Mr. Mason’s participation as an 

arbitrator in the Hewer Plants case does not give rise to justifiable doubts as to his impartiality 

 
98 Id. 
99  UNCITRAL Arbitration Rules 2010, Art. 12(1).  
100 Vito Gallo ¶19; Grand River ¶5; National Grid ¶80; Caron 208. 
101 Vito Gallo ¶12; National Grid ¶80; AWG ¶22; PAO ¶53. See also Born at 1780.  
102 Challenge of Mr. Mason ¶¶1-4. 
103 Exhibit R-9. 
104 Challenge of Mr. Mason ¶¶2-4. 
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and independence because: (i) the Hewer Plants case and this case are different and distinct; 

and (ii) his participation in the Hewer Plants tribunal did not create issue conflicts with the 

present case.  

i. The Hewer Plants Case and This Case are Distinct 

86. Despite the unavailability of the arbitral award of the Hewer Plants case,105 

Respondent asserts that the factual and legal issues in that case and the present case are “very 

similar.”106 This is false. Mr. Mason—who wrote the arbitral award in that case—affirms that 

the facts in the Hewer Plants case and in the present arbitration “are naturally not identical.”107 

And, Respondent acknowledges that the arguments raised in the Hewer Plants case “have not 

been—and potentially would not be—raised in this Arbitration.”  

87. From the very limited publicly available information about the Hewer Plants 

case, the legal and factual issues in the present case are different and distinct from the Hewer 

Plants case.  

 First, the parties in both cases are different—two unrelated claimants and two 

respondent states.  

 Second, the investment in both cases is different—coal-fired power plant here and 

lignite-fired power plant in the Hewer Plants case.108  

 Third, the timing of the investment by the investors in both cases is different—

2005 and 2010.109  

 Fourth, the full award of the Hewer Plants case is not publicly available.110 As 

such, the reasoning and the legal analysis of the Hewer Plants tribunal are 

unknown.  

 Fifth, due to the unavailability of the Hewer Plants award,111 the arguments and 

defenses  the parties raised are unknown. In fact, Respondent acknowledges that 

 
105 Exhibit R-9. 
106 Challenge of Mr. Mason ¶¶2-4. 
107 Mr. Mason’s Response at 52. 
108 PO3 ¶15.  
109 Exhibit R-9. 
110 Exhibit R-9.  
111 PO3 ¶16. 
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the arguments raised in the Hewer Plants case “have not been—and potentially 

would not be—raised in this Arbitration.”112 

 Sixth, while both cases are linked to the implementation of the ASNEC Directive, 

the states’ regulatory measures are different.113 

ii. Mr. Mason’s Participation in the Hewer Plants Tribunal did not 

Create an Issue Conflict   

88. Respondent argues that Mr. Mason’s participation in the Hewer Plants 

tribunal “creates an issue conflict” for the present arbitration because Mr. Mason has already 

formed an opinion on legal and factual issues also at the heart of the present case which will 

influence his decision in the present case.”114 This is factually and legally wrong. 

89. An arbitrator would be seen to form an opinion on a legal issue if the arbitrator 

has assumed a consistent position on a specific legal issue.115 For instance, in CC/Devas v. 

India, the appointing authority decided that the challenged arbitrator had pronounced an 

opinion on an issue because the arbitrator assumed a consistent position in three arbitral 

decisions and an academic article.116 The tribunal acknowledged that “knowledge of the law or 

views expressed about the law are not per se sources of conflict that require removal of an 

arbitrator.”117 Similarly, in Belokon, the deciding authority found that the challenged 

arbitrator’s book on a relevant issue was not specific enough to create an appearance of pre-

judgment.118  

90. Furthermore, the tribunal in Tidewater v. Venezuela recognized that “there is 

‘neither bias nor partiality where the arbitrator is called upon to decide circumstances of fact 

close to those examined previously, but between different parties, and even less so when he is 

called upon to determine a question of law upon which he has previously made a decision.’”119 

In rejecting the challenge of an arbitrator simultaneously sitting in arbitrations with related legal 

issues, the tribunal reasoned that “investment arbitration … would become unworkable if an 

 
112 Challenge of Mr. Mason ¶5. 
113 PO3 ¶15. 
114 Challenge of Mr. Mason ¶4. 
115 CC/Davis ¶¶58, 64. 
116 CC/Davis ¶64. 
117 Id ¶58.  
118 Belokon ¶¶97-98. 
119 Tidewater ¶67. 
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arbitrator were automatically disqualified on the ground only that he or she was exposed to 

similar legal or factual issues in concurrent or consecutive arbitrations.”120 

91. Here, Respondent failed to show that there are justifiable doubts as to Mr. 

Mason’s impartiality arising from his involvement in the Hewer Plants case. Respondent’s 

assertion that “Mr. Mason has already formed an opinion”121 is baseless. Mr. Mason’s opinion 

from the Hewer Plants award is unknown because that award is not public. 

92. That Mr. Mason was involved in a prior case dealing with a similar legal 

question to the present case does not automatically create an appearance of pre-judgment. 

While both cases relate to fair and equitable treatment, their contexts are different. The 

legitimate expectations standard is a fact-based standard, and the representations made by 

Wellfalcon to Hewer Plants are unknown. In any event, this Tribunal is not bound in the present 

case by any findings of the Hewer Plants tribunal. 

93. Therefore, this Tribunal, as the Tidewater tribunal did, should reject 

Respondent’s challenge. 

 Mr. Mason’s Twitter Post Provides no Basis for a Valid Challenge 

94. Relying on Mr. Mason’s Twitter post, Respondent alleges that Mr. Mason 

formed a firm opinion regarding the disputed matters in this case.122 However, Mr. Mason’s 

Twitter post does not give rise to justifiable doubts as his independence and impartiality. 

95. Doubts are justifiable “if they give rise to an apprehension of bias that is ... 

reasonable” to an objective, fair-minded and informed third-party observer.123 The challenging 

party’s subjective doubts and concerns are irrelevant.124 

96. Here, Mr. Mason tweeted that he is “[p]roud to have served as an arbitrator 

in this ground-breaking case on climate change,” referring to the Hewer Plants case.125 Mr. 

Mason did not comment on any legal or factual issues related to that case. Thus, this post does 

not give rise to justifiable doubts as to Mr. Mason impartiality and independence in the eyes of 

an objective, fair-minded, and informed third-party observer.  

 
120 Id ¶68.  
121 Challenge of Mr. Mason ¶4.  
122 Challenge of Mr. Mason ¶5. 
123Vito Gallo ¶12; National Grid ¶80; IBA Guidelines Part I, ¶2; Born at 1780. 
124 AWG ¶¶22-24. 
125 Exhibit R-10. 
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 Mr. Mason’s Podcast Interview Provides no Basis for a Valid 

Challenge  

97. Citing—out of context—some of Mr. Mason’s general, non-legal statements 

in a podcast interview, Respondent alleges that “Mr Mason also had already voiced an opinion 

on issues relevant to this Arbitration.”126 Respondent mischaracterizes Mr. Mason’s statements 

to this Tribunal. 

98. The Grand River v. USA tribunal found that supervising students does not to 

give rise to justifiable doubts as to impartiality or independence because that role involves 

instruction and mentoring.127 Here, the purpose of Mr. Mason’s interview “was to give career 

advice to young practitioners and not an in-depth legal analysis of a complex legal question.”128  

99. Further, Mr. Mason’s statement that “it is not hard to imagine scenarios where 

states will resort to climate change arguments in support of their actions”129 was in response to 

“to the suggestions that ‘Climate Change Arbitrations’ were something new and therefore 

worthwhile for young practitioners and scholars to study.”130 Mr. Mason explained that he “was 

merely pointing out that these cases will likely raise similar questions than, for example, 

investment arbitrations related to environmental measures.”131 

 Mr. Mason’s Concurrent Participation In the C-Energy LLC v. 

Wellfalcon Tribunal Provides No Basis For a Valid Challenge 

100. Mr. Mason’s appointment by another claimant in C-Energy LLC v. Wellfalcon  

does not imply that Mr. Mason has a pro-investor bias. His record clearly says otherwise. Mr. 

Mason’s distinguished record shows that he has been appointed as an arbitrator in over 30 

investment arbitrations cases, including seven appointments by states and 6 appointments as 

tribunal president.132 States would have hardly appointed Mr. Mason or agreed to his 

appointment as president if they had perceived him as biased against them.133 Respondent, in 

fact, recognizes Mr. Mason as “an experienced arbitrator.”134 

 
126 Challenge of Mr. Mason ¶6.  
127 Grand River at 2. 
128 Mr. Mason’s Response; Exhibit R-8.  
129 Exhibit R-8. 
130 Mr. Mason’s Response. 
131 Mr. Mason’s Response.  
132 Claimant’s Response to Respondent’s challenge; Exhibit R-8.  
133 Id. 
134 Respondent’s Challenge of Mr. Mason ¶7. 
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101. Further, it is common practice that certain arbitrators are constantly appointed 

by either respondent states or claimants. For instances, Mr. Stanimir Alexandrov was appointed 

by investors in 47 investment arbitration cases.135 Similarly, respondent states appointed 

Professor Brigitte Stern in 104 investment arbitration cases.136 However, repeated appointment 

by one side does not mean an arbitrator favors the appointing party or that they are obliged to 

decide for them. 

102. For example, the tribunal rejected Claimant’s challenge of Professor Stern in 

Petroceltic Holdings v. Egypt because numerous appointments by respondent states did not 

imply a “pro-state bias.” Likewise, Mr. Mason’s appointment by claimants in cases against 

different ASNEC states does not imply that he has “pro-investor bias.” 

103. Here, Mr. Mason’s concurrent involvement in the C-Energy LLC case does 

not give rise to doubts as to his impartiality and independence. That arbitrators in investment 

arbitrations frequently deal with seemingly similar factual scenarios is well known and typical 

for this type of arbitration.137 It is therefore generally recognised that involvement in multiple, 

apparently similar arbitrations does not give rise to justifiable doubts about an arbitrator’s 

impartiality or independence.138 

 

 

 

 

 

 

 

 

 

 

 

 
135 See UNCTAD, Investment Dispute Settlement Navigator <https://investmentpolicy.unctad.org/investment-
dispute-settlement>. 
136 See id.  
137 Claimant’s Response to Respondent’s challenge. 
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III. THE CONDUCT VIOLATING THE FAIR AND EQUITABLE TREATMENT 

STANDARD IS WHOLLY ATTRIBUTABLE TO RESPONDENT 

104. The conduct which caused Claimant’s harm—institution of the Phase-out 

Law and Energy Law—is wholly attributable to Respondent. The Phase-out Law is a legislative 

act directly attributable to the Laocan Parliament. Likewise, the Energy Law is directly 

attributable to the Laocan Parliament. Respondent retained effective control over the legislative 

ability to alter the energy market landscape in Laoc, so therefore is directly responsible for the 

conduct here, and the proper respondent in this dispute.  

105. The conduct is wholly attributable to Respondent because: (A) Respondent 

was not acting as an organ or agent of ASNEC when enacting the domestic legislation; (B) 

Respondent remained in effective control of the domestic law-making functions; (C) 

membership in ASNEC cannot be used as an excuse for assigning attribution; and (D) at a 

minimum, attribution is shared between Respondent and ASNEC. 

A. Respondent Was Not Acting as an Organ or Agent of ASNEC under DARIO 

Article 6 When Enacting the Relevant Laws 

106. The International Law Commission Special Rapporteur in his Second Report 

on Responsibility of International Organizations aptly summarized the issue of whether a 

state’s conduct is attributable to itself or its international organization: “[t]he fact that a member 

State may be bound towards an international organization to conduct itself in a certain manner 

does not imply that under international law conduct should be attributed to the organization and 

not to the State.”139 

107. The ASNEC Directive left discretion to the ASNEC member states to 

implement varied policies to comply with the Directive, and therefore Respondent was not 

blindly acting as an organ or agent of ASNEC in these circumstances. Specifically, the 

Directive provides, among other mandatory provisions, that each member state, “shall reduce 

the percentage of its final gross production of energy from coal-fired power plants to 0 by 31 

December 2028.”140  

108. However, the ASNEC Directive only “encouraged” member states to 

“gradually reduce their final gross production of energy from coal-fired power plants” and only 

 
139 Gaja Second Report ¶13. 
140 ASNEC Directive, Art. 7. 
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said Respondent “may apply support schemes to provide incentives for the integration of 

electricity from renewable sources.”141 The terms of the Directive clearly leave the member 

states discretion in how to implement the Directive depending on each member state’s “specific 

circumstances.”142  

109. Importantly, the Directive did not mandate a gradual reduction in the use of 

coal-fired power plants, nor did it mandate the use of the support scheme the state of Laoc later 

implemented.143 Thus, enactment of both the Phase-out Law and the Energy Law is wholly 

attributable to Respondent. 

110. Respondent argues that the action is not attributable to the Republic of Laoc, 

suggesting it is attributable to ASNEC.144 However, whether the conduct of an international 

organization such as ASNEC is attributable to the international organization depends on the 

international organization’s charter language and on which party maintains effective control of 

the conduct.145 Here, Respondent maintained effective control and, therefore, the actions are 

attributable to them. 

111. The ASNEC Charter contains specific provisions addressing the legal acts of 

the association. With respect to Directives, Article 115(3) of the Charter explains that “[a] 

directive shall be binding, as to the result to be achieved, upon each Member State to which it 

is addressed, but shall leave to the national authorities the choice of form and methods.”146  

112. ASNEC Charter Article 120 later explains that “attribution of conduct ... shall 

be governed, in particular, by Articles 6 and 7 of the Article on the Responsibility of 

International Organizations.”147 Not only are the Draft Articles on the Responsibility of 

International Organizations (“DARIO”) Articles 6 and 7 not the exclusive applicable law, 

DARIO Articles 6 and 7 both lead to the conclusion that the conduct at issue is wholly 

attributable to Respondent. 

113. DARIO Article 6 covers only “organs or agents of an international 

organization,” explaining that “conduct of an organ or agent of an international organization in 

 
141 Id. 
142 Id. 
143 Id. 
144 Response to Notice of Arbitration ¶¶9–13. 
145 See DARIO, Arts. 6, 7; Gaja Second Report ¶15; Gaja Seventh Report ¶23. 
146 ASNEC Charter, Art. 115. 
147 Id. at Art. 120. 



  
 

 
 

28

the performance of functions of that organ or agent shall be considered an act of that 

organization under international law, whatever position the organ or agent holds in respect of 

the organization.”148 However, Respondent is not an organ or agent of ASNEC under either the 

ASNEC Charter or DARIO. 

114. Under DARIO, an “organ” of an international organization is “any person or 

entity which has that status in accordance with the rules of the organization.”149 The ASNEC 

Charter’s rules never afford Member States the status of organs of the ASNEC Council. Instead, 

they are members of ASNEC,150 as is the norm in international organizations.151 

115. In this case, Respondent was not acting as an “agent” of ASNEC under 

DARIO Article 6. Under DARIO, an agent of an international organization is “an official or 

other person or entity, other than an organ, who is charged by the organization with carrying 

out, or helping to carry out, one of its functions, and thus through whom the organization 

acts.”152 Important here is what an “agent” of an international organization does: it carries out 

a function of the international organization on the organization’s behalf.  

116. Here, the action taken by Respondent (which it alleges is attributable to 

ASNEC) is the enactment of two laws by the Laocan Parliament. Enacting domestic energy 

legislation is not a function of ASNEC. In fact, ASNEC Charter Article 62 explicitly says 

Member States shall “implement the environment policy,”153 recognizing that the function of 

legislating is left to the Member States. Because enacting energy legislation is not a function of 

ASNEC carried out by Respondent on ASNEC’s behalf, Respondent was not acting as an agent 

of the international organization.  

117. Respondent at no time acted as an agent or organ of an international 

organization—in this case, ASNEC—and so the conduct is not attributable to ASNEC under 

Article 6 of DARIO. 

B. Attribution Under DARIO Article 7 Remains with Respondent Because  

Respondent Maintained Effective Control Over Its Energy Policy 

 
148 DARIO, Art. 6. 
149 Id. Art. 2(c).  
150 See, e.g., ASNEC Charter, Art. 62(2). 
151 See, e.g., EU Treaty, Title I(A). 
152 DARIO, Art. 2(d). 
153 ASNEC Charter, Art. 62(2). 
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118. Even if this Tribunal determines Respondent or its organs were acting as 

organs or agents of ASNEC, that determination does not shield Respondent from responsibility 

or bar attribution of the conduct at issue here. Per DARIO Article 7, ASNEC did not have 

effective control over the “organ of a State” that took the action being attributed. This Tribunal 

should not permit Respondent to use its membership in ASNEC to excuse itself from the 

obligation of offering fair and equitable treatment to its investors.154 ASNEC is not a shield that 

protects Respondent from responsibility for its Parliament’s laws. 

119. The ASNEC Charter provides that DARIO Article 7 non-exclusively governs 

the attribution of conduct as between Member States and ASNEC.155 DARIO Article 7 

addresses the “[c]onduct of organs of a State ... placed at the disposal of another international 

organization.”156 The ASNEC Charter adopts this framework in Article 120, wherein the 

Charter explains that “[t]he [ASNEC] Association enforces or implements its legal acts through 

the organs of its Member States.”157 Therefore, per the ASNEC Charter, legal acts of ASNEC 

are implemented through the organs of its Member States, which in this case refers to the 

Laocan Parliament, the organ of Laoc that passed the relevant legislation. Significant here is 

the distinction between mechanical implementation and legal attribution, with attribution 

relying on the “effective control” test of DARIO Article 7. 

120. Under DARIO Article 7 “conduct of an organ of a State ... placed at the 

disposal of another international organization shall be considered under international law an act 

of the latter organization if the organization exercises effective control over that conduct.”158 

In other words, an international wrongful action is attributable to the state instead of to an 

international organization when the state maintains effective control over the relevant conduct 

during the relevant period.159 Here, Respondent maintained effective control of all the conduct 

at issue. 

121. International tribunals examine, by applying the factual circumstances of each 

case, five factors relating to the question of effective control and, as a result, attribution between 

 
154 ASNEC Investment Treaty, Art. II(1). 
155 ASNEC Charter, Art. 120. 
156 DARIO, Art. 7. 
157 ASNEC Charter, Art. 120. 
158 DARIO, Art. 7; See also Compilation of Decisions ¶¶11, 16, 20, 24, 27. 
159 Klein, Responsibility at 1031. Bosnian Genocide ¶413; Nicaragua ¶115 ; Armed Activities ¶175; Okada at 276 
(citing, among other scholars, Klein, Attribution at 299-301; Hirsch at 64-67). 
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an international organization and its member states.160 As explored below, the five factors 

demonstrate that Respondent maintained effective control. Thus, the implementation of the 

Phase-out Law and Energy Law was under the effective control of Laoc.  

 ASNEC Has Limited Delegation Abilities Vis-a-Vis the Member 

States 

122. The first factor is whether the international organization has the power to 

delegate to the member state.161 ASNEC does have the power to delegate certain policies to the 

member states based on the ASNEC Charter. Article 62 directs that “[w]ithout prejudice to 

certain measures adopted by the Association, the Member States shall finance and implement 

the environment policy.”162 Therefore, certain actions taken by ASNEC are delegable to the 

member states.  

123. However, this delegation is restricted by ASNEC Charter Article 115, which 

explains the weight, implementation, and enforceability of the various legal acts of ASNEC. 

These legal acts include regulations, directives, decisions, recommendations, and opinions.163 

Thus, the first factor shows that ASNEC has limited delegation authority with respect to 

Respondent, but does not prove the conduct is attributable to ASNEC. 

  Domestic Energy Law is a Non-Delegable Function Because It Is Not 

in ASNEC’s Competence 

124. The second factor this Tribunal should consider is whether the specific action 

at hand was delegable.164 Generally, there is a presumption that a state maintains sovereign 

power over its actions.165 In this case, the power at hand—implementing domestic energy 

laws—remained in the exclusive competence of the state. At no time did Laoc cede its law-

making or legislative powers in the energy sector to ASNEC.  

125. That Respondent did not cede its legislative powers to ASNEC is confirmed 

by ASNEC’s use of a directive to promulgate a change in the organization’s energy policy. In 

relation to the directives of the ASNEC Council, Article 115 of the ASNEC Charter specifies 

that “[a] directive shall be binding, as to the result to be achieved, upon each Member State to 

 
160 Bahrami & Saramati ¶134; Al-Jedda ¶66. 
161 Bahrami & Saramati ¶134. 
162 ASNEC Charter, Art. 62(2). 
163 ASNEC Charter, Art. 115(1). 
164 Bahrami & Saramati ¶134. 
165 See Bosphorus ¶152. 
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which it is addressed, but shall leave to the national authorities the choice of form and 

methods.”166 

126. The ASNEC Charter simply lacks any clause that transfers sovereign 

domestic energy law powers to the international organization. Like EU Member States 

implementing EU Directives, Respondent could exercise discretion among legal options to 

achieve the aims of the Directive and was obliged only to not act in contravention to the 

Directive.167 Respondent had to implement the Directive but retained the power and control 

over the means of doing so. Therefore, the second factor of the test shows Respondent remained 

in effective control of the conduct. 

 Respondent’s Domestic Energy Law Remained Within Respondent’s 

Competence 

127. The third factor in attributing effective control is whether, for the action in 

question, “delegation [i]s . . . prior and explicit in the Resolution itself.”168 The ASNEC 

Directive does not delegate the legislative authority to Respondent but instead recognizes that 

the control over energy policy remained with Respondent. This acknowledgement comes from 

the instructions on the implementation of the Directive to the Member States in Article 18 of 

the directive, stating “[t]he Member States shall bring into force the laws, regulations, and 

administrative provisions necessary to comply [with the directive].”169 

128. DARIO Article 7 is commonly analyzed in the context of forces contributed 

by member states to the United Nations.170 In UN peace-keeping operation disputes, the 

question is whether forces in armed conflict are under the effective control of the member state 

or the United Nations. Here, the question is simpler because the Laocan Parliament was never 

affirmatively placed at the disposal of ASNEC.  

129. Because Respondent never ceded the power to enact laws and administrative 

provisions to the ASNEC Council, Article 18 of the Directive is not actually delegating any 

power to Respondent. Instead, it is a recognition that the ASNEC Council has no actual or 

effective control over the incorporation of Directives into Respondent’s domestic energy laws. 

 
166 ASNEC Charter, Art. 115. 
167 Hoffmeister at 741-42. 
168 Bahrami & Saramati ¶134; Al-Jedda ¶66. 
169 ASNEC Directive, Art. 18. 
170 Okada at 276; Tsagourias at 249. 
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Therefore, the third factor is again determinative, because it relies on the ability of the 

international organization to delegate the conduct in question to the member state. Here, no 

such delegation was possible, because domestic energy law remained in the exclusive 

competence of Respondent. 

 Any Alleged Delegation Lacked Defined Limits 

130. Under the fourth factor, a tribunal should examine the presence of sufficiently 

defined limits around the delegation within reason and taking into consideration the specific 

circumstances.171 Because here there was no delegation of power from ASNEC to Respondent, 

the fourth factor is moot. 

131. Even if, in the alternative, ASNEC had the power to delegate domestic energy 

laws and did delegate those powers to Respondent, the delegation lacked sufficiently defined 

limits for ASNEC to maintain effective control of the Laocan Parliament’s actions. As 

explained, supra, the ASNEC Directive contained soft language such as “encourage” and 

“may” with respect to several of its provisions. Additionally, the Directive acknowledged the 

breadth of implementation options available in Article 18, which said “[m]ember states shall 

bring into force the laws, regulations, and administrative provisions necessary to comply with 

[the Directive].”172  

132. Significant here is the difference between the mandates of the ASNEC 

Directive and the actions of the Respondent. First, Respondent chose a “phase-out” scheme for 

removing coal-fired power plants from Laoc’s energy sources though doing so was only 

encouraged by ASNEC.173 Instead of taking this approach, Respondent had the option to allow 

T1 to operate normally up until the 31 December 2028 deadline. Second, Respondent 

established the Laocan Renewables Company PLC (“LRC”) to exploit the ASNEC Directive’s 

optional support scheme. Respondent’s actions severely damaged Claimant’s interests because 

they funneled a support scheme directly to the state instead of creating a system that benefited 

investors. 

133. The discrepancies between what was mandated by the Directive versus 

encouraged or suggested contrast sharply with the EU decision at issue in Electrabel v. 

 
171 Bahrami & Saramati ¶134; Al-Jedda ¶66. 
172 ASNEC Directive, Art. 18. 
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Hungary. There the tribunal recognized that “it would be absurd if Hungary could be liable 

under the ECT for doing precisely that which it was ordered to do by a supranational authority 

whose decisions the ECT itself recognises as legally binding on Hungary.”174 Here, the ASNEC 

Directive was not ordering Respondent to take the specific actions it decided to take in response 

to the Directive. Respondent was left sufficient discretion—and took advantage of that 

discretion—resulting in conduct that is directly attributable to Respondent. 

 The ASNEC Directive Contained No Reporting Requirements 

134. Finally, the fifth factor to examine is whether there is a requirement that the 

member state report to the international organization.175 The reporting requirement is used to 

demonstrate that the international organization is still in effective control of any delegation. 

When there is no reporting requirement, the state has complete and total control, because the 

international organization exercises no oversight.  

135. Here, there is no reporting requirement to the ASNEC Council. To the extent 

the breach procedure from Article 124 of the ASNEC Council is applicable, it applies generally 

to all legal acts of the ASNEC Council and does not create any specific reporting requirements 

regarding the ASNEC Directive. 

136. Therefore, Respondent exercised effective control over the implementation 

of the Directive and the passage of the Phase-out Law and Energy Law throughout the relevant 

time period, and the conduct at issue is directly attributable to Respondent.  

C. Respondent Cannot Use ASNEC Membership to Prevent Liability 

137. At issue here are two domestic laws, which by coming into effect caused 

Respondent to violate the fair and equitable treatment standard in the ASNEC Investment 

Treaty it previously signed.176 Respondent asserts an international organization should bear 

responsibility for these laws.177 Take note, this is an international organization Respondent 

created. In effect, Respondent created a new subject of international law—along with the other 

member states—that it now wants to use to avoid liability for its domestic legislation. That one 

subject of international law (which would have traditionally been liable based on the terms of 

 
174 Electrabel ¶6.72. 
175  Bahrami & Saramati ¶134; Al-Jedda ¶66. 
176 ASNEC Investment Treaty, Art. II(1). 
177 Response to Notice of Arbitration, ¶¶12–13. 
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an investment treaty) seeks to create a new subject of international law and lay blame and 

responsibility on that subject flies in the face of the law of international obligations.178 

138. At first glance, it may seem like Claimant has an opportunity to seek a remedy 

for its injury by bringing this claim against ASNEC—an argument Respondent will 

undoubtedly make. However, the claims brought against Respondent and those that might have 

been brought against ASNEC are not the same.  

139. Respondent—not ASNEC—created Claimant’s legitimate expectations and 

induced Claimant to make an investment in the coal energy market with those expectations.179 

Respondent upended the long-standing energy framework that Claimant relied upon when it 

invested.180 Respondent passed the domestic energy legislation that caused harm to Claimant.181 

Respondent has the independent resources to financially redress any harm this Tribunal 

determines was wrought on Claimant. None of these elements—all crucial to Claimant’s FET 

claim—apply with respect to ASNEC. 

140. Allowing Respondent to pass legal attribution for its domestic energy laws to 

ASNEC is, in essence, allowing it to create an empty remedy for Claimant through a self-

serving international organization. This Tribunal should not condone or promote such behavior 

by states.  

141. Additionally, the liability of members for the obligations contracted by an 

international organization are governed by the rules of the organization, but only to the extent 

that a party was part of the founding agreement.182 As for third parties—such as investors—the 

norms created by an international agreement cannot apply to them because they were not a 

contracting party.183 Because of this distinction between an international organization and its 

member states—who are party to any founding agreement—and third parties—not party to the 

founding agreement—it is inapposite that the third parties are governed by the agreement they 

did not sign.  

142. Here, Respondent attempts to use specific language in the ASNEC Charter 

and ASNEC Directive to shift attribution to the international organization, while ignoring other 

 
178 Martin ¶3. 
179 See infra §IV(A)(1). 
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rules of international law. International law dictates that here attribution should lie with 

Respondent, because the conduct at issue remained in the effective control of Respondent 

throughout the relevant time.184 Therefore, Respondent cannot use ASNEC as a shield based 

on the terms of an international treaty it drafted and signed to create a new subject of 

international law. 

D. Alternatively, If the Conduct is Not Wholly Attributable to Respondent, 

Attribution is Shared with ASNEC 

143. Even if this tribunal determines the conduct is in part attributable to ASNEC, 

the attribution at a minimum is shared between Respondent and ASNEC. DARIO Article 48 

allows for shared responsibility between an international organization and its member states 

“[w]here an international organization and one or more States or other international 

organizations are responsible for the same internationally wrongful act.”185 Even without 

determining on the merits whether an internationally wrongful act was committed here, this 

Article, and the works of highly qualified publicists, make clear that responsibility—and 

therefore attribution of conduct—can be divided among multiple parties.186  

144. The International Law Commission Special Rapporteur in his “Second Report 

on Responsibility of International Organizations” explained that dual attribution is relevant 

where, like here, competence over certain issues is not left exclusively to the international 

organization or the state.187 Because energy policy generally, and the laws, regulations, and 

administrative measures necessary to domestically enact that policy, are intertwined functions 

of the state and the international organization, attribution cannot be wholly assigned to the 

international organization.188 The Respondent affirmatively and actively took part in the 

conduct giving rise to Claimant’s claims.  

145.  In M. & Co. v. Germany, the European Court of Human Rights (“ECtHR”) 

made clear that membership in an international organization that promulgates binding legal acts 

upon the members does not imply under international law that the action is not attributable to 

the state whatsoever.189  

 
184 Gaja Second Report ¶13; Gaja Seventh Report ¶33; Bosphorus ¶153. 
185 DARIO, Art. 48. 
186 Id.; Klein, Responsibility 1032; Johansen 187; Messineo 70, 82; Boutin. 
187 Gaja Second Report ¶¶ 8, 48. 
188 See ASNEC Charter. 
189 M. & Co. v. Germany ¶138; Gaja Second Report ¶13. 
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146. Dual attribution—the presence of which turns on the specific facts in a 

dispute—was also provided for in the Srebrenica v. The Netherlands case190 and in Al-Jedda v. 

The United Kingdom.191 In both cases, by closely examining which parties maintained effective 

control, and which parties had operational control, the ECtHR provided for the possibility of 

sharing attribution between the states and the international organization.192 The UN Special 

Rapporteur also recognized that in cases not involving the direction of military units, attribution 

may more ambiguously fall on both the state and international organization.193  

147. Under the same reasoning, here, it would be incorrect to conclude Respondent 

took no deliberate action that resulted in the conduct and consequences at issue. In 

implementing ASNEC’s directive, Respondent took the path that gave least consideration to 

the fair and equitable treatment of Claimant.194  

148. Attribution applies both to responsibility and to conduct.195 Though 

Respondent attempts to shift attribution of responsibility to ASNEC, it has no ground on which 

to shift the attribution of conduct to ASNEC, considering the two laws at issue were the direct 

result of the Laocan Parliament.  

149. Further, attribution should be shared because both Respondent and ASNEC—

through its creation—are both part of the ASNEC Charter, under which the ASNEC Directive 

was passed. When a member state and an international organization are part of the same 

international agreement, the default position is to share attribution.196   

150. Finally, modern investment agreements, including those between the EU and 

Singapore, Vietnam, and Canada, account specifically for situations where both a state and an 

international organization are part of the same investment treaty, and explicitly rule out the 

possibility of a Claimant’s claims being inadmissible on the grounds that the proper respondent 

was the international organization and not the state, or vice versa.197 This same principle should 

be applied here, where Claimant brought its claims against Respondent, and not ASNEC. As a 

 
190 Srebrenica, Hague ¶4.34; Srebrenica, ECtHR ¶139(c)-(d). 
191 Al-Jedda ¶80. 
192 Id. 
193 Gaja Seventh Report ¶25. 
194 ASNEC Investment Treaty, Art. II(1); See infra §IV. 
195 UNCLOS, Annex, Art. 5. 
196 Paasivirta at 160. 
197 Singapore-EU Investment Protection Agreement, Art. 3.5(4); EU-Vietnam Investment Protection Agreement, Art. 
3.32(5); see also CETA, Art. 8.21(6). 
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result, this Tribunal should find, at a minimum, that Respondent shares attribution with 

ASNEC. 

151. Based on the foregoing, this Tribunal should find that attribution for the 

conduct in Claimant’s claims is wholly attributable to Respondent. Accordingly, the Republic 

of Laoc—not ASNEC—is the proper respondent in this arbitration. 
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IV. RESPONDENT’S MEASURES VIOLATED THE FAIR AND EQUITABLE 

TREATMENT STANDARD UNDER ARTICLE II(1) OF THE ASNEC 

INVESTMENT TREATY  

152. Article II(1) of the ASNEC Investment Treaty provides that “[e]ach 

Contracting Party shall accord at all times to Investments of Investors of the other Contracting 

Party fair and equitable treatment.” Respondent violated this obligation by (A) violating the 

Claimant’s legitimate expectations and (B) acting in a discriminatory manner. And, 

Respondent’s actions were neither (C) proportional to its public policy objectives nor (D) 

authorized under Article IX. Through its actions, (E) Respondent prevented Claimant from 

making a fair return on investment.  

 Respondent Violated Claimant’s Legitimate Expectations in a Stable and 

Predictable Legal Framework 

153. The fair and equitable (“FET”) provision in investment treaties is meant to 

ensure that Claimant is not unjustly treated, with due regard to all surrounding circumstances.198 

As aptly stated in El Paso, “[l]egitimate expectations of the investors have generally been 

considered central in the definition of FET, whatever its scope.”199 Here, Respondent, by its 

actions, gave rise to Claimant’s legitimate expectations of stability in the legal and business 

framework in the coal energy sector and then frustrated those expectations by implementing 

the Phase-out Law. 

154. The ASNEC Investment Treaty Preamble reinforces that Claimant could have 

a legitimate expectation of stability, “[r]ecognising the need to encourage and create stable, 

equitable, favorable and transparent conditions for Investors.”   

155. Respondent violated claimant’s legitimate expectations because: (1) 

Respondent gave specific assurances of legal and economic stability; (2) Claimant reasonably 

relied on those promises; and (3) Respondent breached those promises.200 Though Respondent 

was bound to act both with reasonableness and proportionality to ensure the Claimant was not 

unjustly treated,201 (4) Respondent breached this obligation.  

 Respondent Gave Specific Assurances of Stability 

 
198 El Paso ¶373. 
199 El Paso ¶348. See also Saluka ¶302. 
200 Micula [I] ¶668.  
201 El Paso ¶373. 
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156. Tribunals must attempt to place themselves at the time of the investment, 

considering the information and conditions available at such time, and should “refrain from 

appraising the investor’s expectations with the benefit of hindsight.”202 Here, Respondent had 

an economic and legal conditions favorable to investments in coal plants at the time Claimant 

invested and assured Claimant that this framework would not abruptly change.203 

157. While analyzing Respondent’s conduct, “the crucial point is whether the state, 

through statements or conduct, has contributed to the creation of a reasonable expectation.”204 

Whether the state intended to commit itself is irrelevant: what matters is that the Respondent’s 

actions could “reasonably be understood to create such an appearance” of commitment.205 

i. Mr. Ji-Yeong’s Representations Are Binding on Respondent 

158. Under the ILC Guiding Principles, a unilateral declaration binds the State 

internationally if made by an authority vested with the power to do so.206 Mr. Ji-Yeong is 

considered a direct extension of the national government207 and as such has the power to bind 

Respondent.  

159. For over two years, Mr. Ji-Yeong made specific assurances to investors 

regarding Respondent’s coal-friendly policies and stable investment climate.208 He made at 

least fifteen presentations at investment forums, investment banks, and energy conglomerates, 

promoting Ticadia as a “perfect place” for a new coal plant.209 

160. From 2008 to 2010, Mr. Ji-Yeong made both official and unofficial visits to 

institutional investors and banks in most neighboring countries, advertising Respondent’s coal-

friendly policies and stable investment climate.210  

161. Governments not only create expectations by the actions they take but also by 

the action they do not take.211 By failing to disclaim Mr. Ji-Yeong’s claims, Respondent, at a 

minimum, created the appearance that Mr. Ji-Yeong was Respondent’s representative in the 

international community, able to make promises binding on Respondent.    

 
202 Antin ¶537. 
203 See Uncontested Facts ¶¶4–6, Exhibit C-5. 
204 Micula [I] ¶669. 
205 Id. 
206 ILC Guiding Principles, Art. 4. See Total S.A. ¶¶133–34. 
207 PO3 ¶1. 
208 Exhibit C-5. 
209 PO3 ¶1.  
210 Exhibit C-5. 
211 Stadtwerke ¶307. 
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ii. Mr. Ji-Yong Made A Specific Commitment to Claimant that 

Respondent Would Provide a Stable Legal and Economic 

Framework 

162. Respondent, in multiple meetings with MFNB, made specific commitments 

of legal and economic stability in the coal energy sector. The tribunal in El Paso explained: 

There can indeed exist specific commitments directly made to the investor 
– for example in a contract or in a letter of intent, or even through a 
specific promise in a person-to-person business meeting. The important 
aspect of the commitment is not so much that it is legally binding but that 
it contains a specific commitment directly made to the investor, on which 
the latter has relied.212 

 
163. The circumstances in this case mirror those in Bilcon and this Tribunal should, 

like the tribunal in Bilcon, find that the government made specific commitments of regulatory 

stability. First, just as the official public policy in Bilcon at the time of Claimant’s investment 

was to welcome investments in the mining industry,213 the official policy of Respondent was to 

encourage investments in the coal industry.214 Indeed, Mr. Ji-Yeong’s made several 

presentations to institutional investors and banks advertising Respondent’s coal-friendly 

policies.215  

164. Second, like the respondent in Bilcon “extol[ed] the benefits that mineral 

exploration and production” could bring to Nova Scotia, Respondent here emphasized that the 

“construction of Ticadia-1 b[ore] fundamental importance for the economic development of the 

region.”216 

165. Third, in Bilcon, government representatives met multiple times with the 

investor, actively discussing and encouraging the investment.217 The same is true here: 

Respondent actively solicited investment in the coal industry and met directly with Claimant to 

induce investment.218 Mr. Ji-Yeong even confirmed in writing that he would do everything in 

 
212 El Paso ¶376. 
213 Bilcon ¶465. 
214 Exhibit C-5; PO3 ¶1.  
215 Exhibit C-5. 
216 Exhibit C-2; Exhibit C-5. 
217 Bilcon ¶462. 
218 Exhibit C-5; Exhibit C-2; PO3 ¶1. 
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his power to ensure that the operation of T1 would be economically beneficial to the 

investors.219 

166. Thus, just like the tribunal in Bilcoln determined that the state made specific 

representations, faced with similar circumstances this Tribunal should likewise find that 

Respondent made specific assurances of stability in the legal and business framework of the 

coal energy sector. 

 Claimant Relied on Respondent’s Promises of Stability 

167. Claimant relied on Mr. Ji-Yeong’s assurances when it decided to invest in 

Respondent.220 In fact, the minutes of the meeting with Mr. Ji-Yeong are specifically cited in 

the board minutes as part of the materials considered in Claimant’s decision to invest.221  

 Claimant’s Reliance on Respondent’s Promises Stability Was 

Reasonable 

168. The reasonableness of Claimant’s reliance must be assessed with reference to 

the time the investment was made.222 As discussed supra § I.C.1, Claimant steps into the shoes 

of MFNB and can claim MFNB’s reasonable reliance as Claimant’s own. Based on the legal 

and economic framework in place at the time the investment was made, the nature of 

Respondent’s assurances, and Respondent’s conduct after the investment, Claimant’s reliance 

on Respondent’s assurance was reasonable. 

169. When Claimant invested, coal power plants had long been a legal, encouraged 

area of economic activity in Laoc. For over thirty years, Respondent maintained consistent 

regulation in the area of coal mining and generation.223 At the time Claimant invested, 

Respondent heavily relied on coal for its energy needs,224 had a thriving coal-mining 

industry.225    

170. Although Respondent was already a member of the UNFCC when Claimant 

invested, Respondent had not made any changes to the coal energy sector.226 Rather, 

 
219 Exhibit C-3.  
220 Id. 
221 Id.  
222 Antin ¶¶535–39. 
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224 Uncontested Facts ¶¶ 5–6. 
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Respondent’s legal and economic framework in the coal-energy sector remained unchanged for 

over twenty years after Respondent committed to the UNFCC.  

171. In 2010, Respondent commissioned a task force to investigate the reason 

behind the increase of floods in Laoc.227 The task force’s report (the “2010 Report”) found no 

causal link between greenhouse gas emissions from Laoc’s coal plants and floods.228 In fact, 

the 2010 Report conceded that several other explanations for the increase in floods existed.229 

While Respondent might claim that this correlation is a sufficient basis for upending its long-

standing legal and economic framework, Respondent’s actions belie such belief.  

172. In 2010, many of Respondent’s coal-fired power plants were nearing the end 

of their cycles.230 Respondent did not use the end of these plants’ life cycles to modify its energy 

policy in light of the UNFCC or the 2010 Report. Instead, Respondent actively promoted new 

investments in the coal energy sector to replace the older plants.231   

173. Indeed, Respondent made no changes to its coal-energy sector until the 

ASNEC Directive six years after the 2010 report.232 Respondent even voted against the ASNEC 

Directive, corroborating Claimant’s existing understanding of Respondent’s prevailing policy 

on coal energy.233  

174. MFNB’s due diligence could not have revealed the possibility that 

Respondent would eliminate all coal-energy in a twelve-year span without regard for 

Claimant’s investment. 

175. Notably, “the mere fact that an environmental regulation [like the Phase-out 

Law] is involved does not make the investor’s [FET] protection inapplicable. Were such 

approach to be adopted…there would be a very major gap in the scope of the protection to 

investors.”234 In other words, Claimant can (and, in fact, did) legitimately expect a stable and 

predictable legal and economic framework in the coal energy sector, despite the possibility of 

environmental regulation.  

 
227 Exhibit R-2. 
228 Id. 
229 Id. 
230 Uncontested Facts ¶5. 
231 Exhibit C-5. 
232 Uncontested Facts ¶21. 
233 Id. 
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176. Legitimate expectations can strengthen over time,235 and Respondent’s 

conduct after Claimant invested reinforced the legitimacy of Claimant’s expectations. Months 

after Claimant invested, Mr. Ji-Yong publicly stated that he was “committed to ensuring 

[Respondent] maintain favorable conditions for foreign investors so that we can see more 

projects like Ticadia-1 in the future.”236 Then, in December 2010, Respondent issued a permit 

for the construction of T1,237 further reinforcing its commitment to T1.   

177. After signing the ASNEC Charter and ASNEC Investment Treaty—and fully 

aware of its commitments thereunder—Respondent issued a license for the commercial 

operation of T1, expiring September 25, 2054,238 strengthening again Claimant’s legitimate 

expectations. 

178. In sum, Claimant’s reliance on Respondent’s promise of legal and economic 

stability in the coal energy sector was reasonable due to the then-existing conditions in Laoc 

and Respondent’s conduct before and after Claimant’s investment. 

 Respondent Breached Its Promise of Stability to Claimant 

179. By ordering the phase-out of coal Respondent overhauled its long-standing 

legal and economic framework in the coal energy sector, breaching its promise.  

 Respondent Violated the FET Standard Because the Energy Law is 

Discriminatory 

180. Discriminatory conduct violates the FET standard.239 Article II of the ASNEC 

Investment Treaty provides that Respondent “shall in no way impair by unreasonable or 

discriminatory measures [investments’] management, maintenance, use, enjoyment or 

disposal.”  

181. State actions are discriminatory where (i) similar cases are (ii) treated 

differently (iii) without reasonable justification.240 Here, T1 was engaged in the business of 

providing energy to the state, as was the LRC.241 LRC was owned by Respondent and received 

 
235 Mr. Arif ¶542. 
236 Exhibit C-5.  
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treatment more favorable than T1 without reasonable justification. Thus, Respondent acted in 

a discriminatory way towards Claimant. 

182. The LRC is a state-owned company. Despite being incorporated as an 

investment fund, LRC is owned and funded entirely by Respondent.242 The Energy Law 

recognizes that LRC is a state-owned company, and even provides for a “privatization date.”243 

The Ministry of Energy will be LRC’s sole shareholder, making Respondent the recipient of 

all LRC profits.244   

183. The LRC is responsible for Respondent’s investment in large scale electricity 

installations.245 As such, it will compete with T1 in the energy market. Under the Energy Law, 

the LRC’s large-scale installations “have priority access to the electricity grid.”246 By giving 

LRC’s installations priority access, Respondent decreased the demand for energy produced by 

T1.247  

184. Respondent does not offer a reasonable justification for treating the LRC 

more favorably than it treats T1—and by extension its financial backer, Claimant. By treating 

its own energy company more favorably than it treated Claimant, Respondent acted in a 

discriminatory manner. 

 The Phase-out Law and Energy Law Were Not Proportional to Respondent’s 

Public Policy Objectives 

185. The FET standard requires that Respondent act with reasonableness and 

proportionality to ensure that Claimant was not unjustly treated.248 To comply with the treaty, 

the Phase-out Law and Energy Law had to be proportional to Respondent’s public policy 

objectives, considering the nature of these measures and the way they were implemented.249 

Both laws fail this requirement. 

186. To be proportional, Respondent’s acts must be “appropriately tailored to the 

pursuit of that rational policy with due regard for the consequences imposed on investors.”250 
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The tribunal should also assess “the necessity of the measure, which involves an evaluation of 

whether other, less-invasive means to achieve the measure were available.”251 Here, (i) the 

Phase-out Law was not proportional to Respondent’s interest in ASNEC Compliance; (ii) the 

Energy Law was not proportional to Respondent’s interest in ASNEC Compliance; and (iii) the 

Phase-out Law was not proportional to Respondent’s interest in compliance with climate 

agreements.  

 The Phase-out Law Was Not Proportional to Respondent’s Interest 

in ASNEC Compliance 

187. Under the principle of good faith and the pacta sunt servanda, Respondent 

cannot avoid its ASNEC Investment Treaty commitments because of potentially conflicting 

international obligations.252 As Micula[I] explained, treatment should not be deemed fair and 

equitable merely because it was undertaken pursuant to a competing obligation.253 While 

Respondent has commitments to ASNEC, those commitments do not override or otherwise 

supersede Respondent’s FET obligations to Claimant.  

188. The tribunal in Hewer Plants JSC v. Wellfalcon confirmed that an obligation 

to comply with the ASNEC Directive does not eliminate FET obligations. Though Wellfalcon 

adopted a lignite phase-out law pursuant to the ASNEC Directive, the tribunal nonetheless 

found that Wellfalcon violated its FET obligations towards the investor.254 Here, the Tribunal 

should likewise find that Respondent’s obligation to comply with the ASNEC Directive did not 

eliminate Respondent’s FET obligations to Claimant.  

189. Under ASNEC Charter Article 124, Respondent would only risk adverse 

action from ASNEC if its manner of implementing the ASNEC Directive constituted a “serious 

and persistent breach” of the ASNEC Directive. Respondent offers no evidence that 

implementing a less dramatic phase-out plan would constitute a “serious and persistent breach.”  

190. Even if bound to obey the ASNEC Directive, Respondent should choose the 

method most consistent with the ASNEC Investment Treaty.255  Respondent could have phased 

 
251 Levashova at 99-100. 
252 VCLT, Art. 26. 
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out a smaller percentage of coal-energy plants or extended the phase-out period (allowing 

Claimant to recoup its investment) without committing a “serious” breach of its ASNEC duties.  

191. Thus, the Phase-out Law was not appropriately tailored to the objective of 

ASNEC compliance, failing the proportionality requirement.  

 The Energy Law Was Not Proportional to Respondent’s Interest in 

ASNEC Compliance 

192. The ASNEC Directive did not require implementation of “support schemes” 

for RES but rather left the possibility and method of support to ASNEC members.256 Thus, 

Respondent did not have to implement the Energy Law to comply with the ASNEC Directive. 

Simply put, the Energy Law was neither necessary to nor appropriately tailored to Respondent’s 

interest in ASNEC compliance.  

 The Phase-out Law Was Not Proportional to Respondent’s Interest 

in Compliance With Climate Agreements  

193. A complete coal phase-out was not appropriately tailored to Respondent’s 

interest in complying with the UNFCC or the Seoul Agreement.  

194. The UNFCC gave Respondent a high degree of flexibility requiring the 

implementation of policies to limit greenhouse gas emissions but did not quantify the level of 

change.257 Thus, a complete coal phase-out was not necessary to meet UNFCC commitments. 

195. The Seoul Agreement required that Respondent cut emissions by at least 50% 

below 2012 levels by 2030. Respondent did not agree to “act jointly” with ASNEC to reach 

ASNEC’s Nationally Determined Contribution.258 In 2013, Respondent was still deriving over 

half of its domestic power domestic electricity generation from coal-fired power plants.259 

Respondent’s complete elimination of coal energy by 2028 was not appropriately tailored to 

comply with its obligation to cut its coal emissions in half by 2030. 

196. Thus, implementation of the Phase-out Law was not proportional to 

Respondent’s objective of complying with the UNFCC or the Seoul Agreement.  

 Respondent’s Actions Are Not Authorized Under Article IX of the ASNEC 

Investment Treaty 

 
256 ASNEC Directive, Art. 3. 
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197. Preliminarily, the police power doctrine is inapplicable here because to 

determine whether the FET standard was breached, a tribunal must necessarily determine if the 

state exceeded its reasonable right to regulate.260 While Article IX(1) allows a state to rely on 

necessity as a defense, that defense is inapplicable here because neither the Phase-out Law nor 

the Energy law were necessary to avoid any serious or imminent danger.  

198.  Article IX(1) provides, “[t]he Treaty shall not preclude any Contracting Party 

from (a) adopting or enforcing measures necessary to protect human, animal or plant life and 

health.”261 Article IX is not carte blanche for Respondent to enact policies that violate FET.  

199. Article IX(1) is similar to Article XI of the Argentina-United States BIT, 

which provides, “This Treaty shall not preclude the application by either Party of measures 

necessary for the maintenance of public order, the fulfillment of its obligations with respect to 

the maintenance or restoration of international peace or security, or the protection of its own 

essential security interests.”262 Analyzing this clause, the LG&E tribunal understood it as 

permitting the assertion of the internationally recognized defense of necessity.263 This Tribunal 

should likewise find that Article IX(1) simply permits the invocation of necessity as it exists in 

international law.  

200. To successfully invoke necessity, Respondent would have to show that the 

measures adopted were “the only way for [Respondent] to safeguard an essential interest from 

grave and imminent peril,” which is simply not the case here.264  

201. Respondent voted against the ASNEC Directive,265 belying any belief that the 

phase-out was the only way to prevent a grave and imminent peril to Respondent.  

202. In any event, Respondent did not show that coal plants were a “grave and 

imminent peril.” The 2010 Report is Respondent’s only scientific evidence in this case. As the 

extensive scientific evidence presented in Gabčíkovo-Nagymaros was insufficient to establish 

that a reservoir’s construction constituted “grave peril” to the environment,266 a single report 

finding only a correlation between coal plant operations and floods is likewise insufficient. 

 
260 Suez ¶148.  
261 ASNEC Investment Treaty, Art. IX(1). 
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203. Further, “imminence is synonymous with ‘immediate’ or ‘proximate:’ it goes 

far beyond ‘possible.’”267 At best, the correlation between coal plants and floods does not 

establish that floods are an “imminent” result of the continued operation of coal plants.  

204. As the Phase-out law was not “necessary,” Respondent cannot rely on Article 

IX to evade liability for the Phase-out Law or Energy Law.  

 Respondent Prevented Claimant from Making a Return on Investment 

205. By implementing the Phase-out Law and Energy Law Respondent caused 

Claimant’s losses. T1 had a lifespan of 40 years and needed to operate successfully for about 

20 years to break even and pay back Claimant’s loan.268 The Phase-out Law and Energy Law 

ensured T1 would never generate cash flows sufficient to  repay the loan to Claimant or become 

a profitable asset.269 Consequently, Ticadia-1 LLC and Mountaintop defaulted on the loan.270 

Respondent’s wrongful actions thus unjustly preventing Claimant from making a return on its 

investment. 
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V. REQUESTED RELIEF 

206. Claimant hereby respectfully requests the Arbitral Tribunal to render an 

award in favor of the Claimant and: 

1. FINDS that Claimant has standing in this arbitration; 

2. FINDS that it has jurisdiction to hear Claimant’s claims;  

3. REJECTS Respondent’s Challenge of Mr. Mason; 

4. FINDS that the challenged measures are attributable to Respondent; 

5. DECLARES that Respondent treated the investment unfairly and 

inequitably and, thereby, breached Article II of the ASNEC Energy 

Investment Treaty; 

6. ORDERS Respondent to pay to Claimant compensation amounting to 

no less than USD 450,000,000 (four hundred fifty million dollars) plus 

interest as of the date of the violation; and 

 
                                                                                                    Counsel for Claimant 
                                                                                                     
                                                                                                               /signed/                                      
                                                                   
                                                                                                       16 September 2020 
 
 

 


