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STATEMENT OF FACTS  

 

Parties to the Dispute 

1. Goliath National Bank JSC (“Claimant”) is a joint-stock company incorporated under 

the laws of the Republic of Mercuria (“Mercuria”). Respondent is the Republic of Laoc 

(“Respondent”) is a parliamentary republic. 

Association of Sovereign Nations for Economic Cooperation (“ASNEC”) 

2. ASNEC is a regional economic integration organization and it has fourteen Member 

States, including Respondent. It was established on 3 February 2012. The objective of 

ASNEC is to promote cross-border investment and foster fair and stable investment 

conditions in the Member States. The ASNEC’s Founding Charter (“ASNEC Charter”) 

provides for ASNEC’s legal acts to be enforced in the Member States.  

Status of the Coal Sector in Respondent State   

3. The share of coal sector in Respondent’s GDP was as high as 20%. As it made significant 

contribution to Respondent’s economy, Respondent encouraged new investments in coal 

industries, even though, its neighbouring countries had been gradually shifting to 

renewable energy sources. The coal sector remained highly stable. 

The original investors of the Ticadia-1 Power Plant (“T-1”) 

4. Mountaintop LLC (“Mountaintop”), is a company incorporated in Mercuria, which is 

the neighbouring country of Respondent. Governor of Ticadia had been advertising coal 

friendly policies of Respondent State and making presentations in Mercuria, in order to 

invite investments in the coal sector. In Mercuria, he had a meeting with Mountaintop 

and thereafter, the investment in T-1 was concluded.  

 

5. In 2010, Mercurian First National Bank (“MFNB”), a joint-stock company, agreed to 

provide USD 600 million for the construction of T-1. Ticadia-1 LLC is the subsidiary 

company of Mountaintop. Previously, in August 2009, both MFNB and Mountaintop had 

a meeting with Governor Ji Yeong, in which he stated that he would ensure that T-1 

would be economically beneficial.  
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6. On 1 December 2010, a financing agreement was entered into between Ticadia-1 LLC 

and MFNB, while Mountaintop was the guarantor. The Financing Agreement is secured 

by a pledge of the shares, future power plant building and the related assets of Ticadia-1 

LLC.  

7. On 15 December 2010, the construction of T-1 started. On 25 September 2014, Ticadia-

1 LLC was issued the license for its operation by Respondent and thereafter, T-1 became 

fully operational. This license was valid for a period of forty years.  

Phase out of coal fired power plants 

8. Respondent and its neighbouring countries were victims of natural disasters such as 

floods since 2000. Between 2000 and 2015, the ASNEC Member States faced a total of 

fourteen major floods of unusually high magnitude. However, Respondent never enacted 

any law to specifically address the issue of floods.  

9. In December 2015, Respondent, together with ASNEC and the other Member States, 

signed the Seoul Agreement on Climate Change (“Seoul Agreement”). It was signed by 

Respondent due to pressure from ASNEC Member States and also due to internal 

pressure.  

10. On 17 February 2016, the ASNEC Council adopted the Coal Directive 2016/87 on the 

renewable sources of energy (“Coal Directive”). However, Respondent had not voted in 

favour of the Coal Directive. It provides that ASNEC Member States have to reduce the 

percentage of their final gross production of energy from coal power plants to zero by 31 

December 2028.  

11. In pursuance of Article 115(3) of ASNEC Charter, on 6 July 2016, Respondent 

implemented the Coal Directive by enacting Law 66/2016. It mandates that all the coal-

fired power plants in Respondent’s territory shall be phased by 31 December 2028. 

12. On 5 December 2016, Respondent enacted Law 72/2016 on Energy Transition, which 

laid foundation for the establishment of the Laocan Renewables Company (“LRC”). It 

will be owned and entirely funded by Respondent. Law 72/2016 also establishes a feed-

in-tariff scheme, under which Respondent will provide a premium to the renewable 

energy installations, in addition to the market price. This has been introduced to 

encourage private investment in the renewable energy sector. 
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Effect of the Law 66/2016 

13. According to Law 66/2016, T-1 has to be shut down by 31 December 2028. Due to 

reversal of the energy policy, the market value of Ticadia-1 LLC’s assets, which were 

pledged with MFNB, saw a major drop by 50%. This gave MFNB the right to seek 

additional securities from Ticadia-1 LLC and Mountaintop. Ticadia-1 LLC did not have 

sufficient funds and Mountaintop asserted that its guarantee obligation did not extend to 

such circumstances. On 6 May 2017, MFNB tried to enforce the guarantee claim against 

Mountaintop, however, it lost in 2018.  

 

Assignment Agreement between MFNB and Claimant  

14. MFNB faced lack of liquidity and in order to avoid insolvency, MFNB decided to sell a 

part of its credit portfolio. On 1 July 2017, MFNB and Claimant executed an Assignment 

Agreement. MFNB assigned its rights in Ticadia-1 LLC under the Financing Agreement 

to Claimant. It included all claims against Mountaintop and the right to claim 

compensation from Respondent under the ASNEC Treaty. In return, Claimant paid a 

consideration of USD 150,000,000, which is 25% of the original amount of loan given 

by MFNB to Ticadia-1 LLC. 

Claimant initiated Arbitral Proceedings  

15. On 31 January 2019, Claimant notified it claims to Respondent under UNCITRAL 

Arbitration Rules (“UAR”). It commenced the present arbitral proceedings against 

Respondent, for violation of fair and equitable treatment (“FET”) standard under the 

ASNEC Energy Investment Treaty (“ASNEC Treaty”). The arbitration proceedings are 

administered by the KCAB International  

Respondent challenged the appointment of Mr Perry Mason 

16. Under the notice of arbitration, Claimant nominated Mr Perry Mason to be the arbitrator. 

Respondent objected to the same as it had doubts regarding Mr Perry Mason’s 

impartiality and independence. Respondent believes that Mr Perry Mason’s decision 

making would be materially influenced by his involvement in another similar investment 

arbitration proceedings. 
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17. Claimant appointed Ms Madaleine Perle as a potential arbitrator to replace Mr Perry 

Mason, in case the Challenge of Respondent is sustained by the Arbitral Tribunal.   
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ARGUMENTS  

 

I. THE ARBITRAL TRIBUNAL MUST NOT REMOVE MR PERRY MASON. 

 

1. Respondent challenged Mr Perry Mason by the written notice of June 16, 2019, alleging 

grave doubts as to his impartiality and independence in the current arbitral proceedings.1 

Claimant respectfully requests the Arbitral Tribunal to reject Respondent’s challenge.  

2. Pursuant to Article 12(1) of UAR, challenging an arbitrator requires justifiable doubts as 

to the arbitrator’s impartiality or independence.2 An arbitrator is impartial if he does not 

favour one party over the other and is independent if he remains free from either party’s 

influence.3  

3. In the case at hand, there exists no justifiable doubts regarding Mr Perry Mason’s 

impartiality and independence (A). Even if the Arbitral Tribunal finds justifiable doubts, 

Respondent’s challenge is time barred (B).    

 

A. There Exists No Justifiable Doubts Regarding Mr Perry Mason’s Impartiality 

and Independence.  

 

4. The term justifiable in Article 12(1) of UAR underlines that doubts have to be evaluated 

by an objective standard.4 An objective standard of proof means that the doubts must be 

justified in the eyes of a reasonable third person, having knowledge of the relevant facts.5  

5. Contrary to Respondent’s allegations, the facts and circumstances in the present case do 

not give rise to any justifiable doubts.  

6. First, Mr Perry Mason’s involvement in similar climate change arbitration proceedings 

do not give rise to justifiable doubts (1). Second, the transcript of arbitration station 

podcast does not cast doubt regarding Mr Perry Mason’s ability to judge impartially and 

independently (2). Third, Mr Perry Mason was not duty bound to disclose his 

appointment in the Hewer Plants case to Respondent. (3).   

                                                             
1 Respondent’s Challenge of Perry Mason, ¶7.  
2 UAR, Art. 12(1).   
3 Blue Bank, ¶59; Suez, ¶29; Conoco, ¶54, Caron, 213.  
4 Vito G, ¶19; Paulson, 79; Caron, 208.  
5 National Grid, ¶80; AWG, ¶39; Born, 1780; Patocchi, 263; Caron, 208; Klatte, 177.  
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1. Involvement of Mr Perry Mason in similar arbitration proceeding do not give 

rise to justifiable doubts. 

 

7. Prior to the nomination of Mr Perry Mason by Claimant, he was one of the arbitrators in 

the Hewer Plants JSC v. Wellfalcon (“Hewer Plants”), another arbitration proceeding 

which emerged due to the adoption of the Coal Directive.6 Respondent asserts that there 

is an alleged ‘issue conflict’ as Mr Perry Mason has prejudged the liability of parties in 

a similar factual and legal matrix.7 However, this assertion is untenable as the assertion 

lacks merit (a) and it is premature (b). 

 

a. Respondent’s assertion lacks merit. 

8. First, the assertion lacks merit as there exists a scope of material differences between the 

two cases (i). Alternatively, even if the Arbitral Tribunal were to hold that the two cases 

are similar, nothing would still bar Mr Perry Mason from adjudging the present case. (ii).  

 

i. There exists a scope of material differences between the two cases. 

9. The challenge in both the cases, Hewer Plants and the case at hand, is the same - i.e. 

FET.8 One of the main components of FET is protection of legitimate expectations.9 An 

investor’s legitimate expectations are formed when the host State makes specific 

representations to invite investors to invest in their territory. 10 It depends on facts and 

circumstances of each case.11   

10. In the present dispute, the record contains the specific representations made by 

Respondent which gave rise to Claimant’s legitimate expectations.12 However, there is 

no information regarding the representations made by Wellfalcon to Hewer Plants. 

11. The scope of differences in both cases is further evidenced by the amount of additional 

damage that Hewer Plants is expected to incur. This is because apart from the power 

plant, Hewer Plants also had an open cast lignite mine, which had to be shut down. 

Shutting down of mine required the process of renaturation which will cost USD 100 

                                                             
6 Exhibit R9, ¶4.  
7 Respondent’s Challenge of Perry Mason ¶4. 
8 Exhibit R9, ¶3; PO 1, ¶10.  
9 Tecmed, ¶154; National Grid, ¶173. 
10 Duke Energy, ¶340; Parkerings, ¶331; Antaris, ¶360.  
11 Mondev, ¶118.  
12 PO 3, ¶1; Exhibit C2; Exhibit C5.  
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million more to Hewer Plants.13 However, Ticadia-1 LLC only had one power plant and 

no mine was attached to it, as it procured raw material by entering into a long term 

agreement with a local coal mining company.14  Therefore, the Arbitral Tribunal must 

find that there exists a scope of material differences between the two cases. 

ii.    Alternatively, there is no bar on Mr Perry Mason to adjudge the 

present case.   

12. It is international practice that a decision made by an arbitrator in another case must not 

be read against him and it cannot be a ground for his disqualification.15 Justifiable doubts 

cannot emanate from factual and legal similarity in two cases.16 If an arbitrator has made 

a finding of fact or a legal determination in one case, then the same does not preclude 

him from deciding the question of law and facts impartially in another case.17 

13. Respondent must meet the higher threshold of challenge18 to establish that Mr Perry 

Mason has in effect pre-judged the liability of the parties. The threshold will be met if 

Respondent can show that Mr Perry Mason has been influenced to an extent that it would 

lead him to being partial or not independent in his decision making. 

14. The assertion of Respondent that Mr Perry Mason should not judge a similar case again 

is contrary to the international practice, where recurrent appointment of arbitrators is very 

common.19 Especially in investor-state disputes, wherein due to the similarity between 

provisions of different investment treaties, arbitrators determine liability on similar 

issues.20 

15. Therefore, even if the Arbitral Tribunal believes that the two cases are similar, it must 

find that there is no bar on Mr Perry Mason to adjudge the present case.  

 

b. Respondent’s assertion is premature.  

16. Respondent relies on a news article to challenge Mr Perry Mason, who is an experienced 

arbitrator.21 The assertion made is that the information contained in this news article is 

                                                             
13 PO 3, ¶15.  
14 Statement of Uncontested Facts, ¶15.  
15 KS Invest, ¶23; Suez, ¶35; Paul, 308; Craig, 231.  
16 Tidewater, ¶67.   
17 Universal Compression, ¶ 83–84; Vivendi, ¶36.  
18 Cc/Devas, ¶62, 63.   
19 Park, 189; Slaoui, 103. 
20 Levine, ¶7-9.    
21 Statement of Uncontested Facts, ¶1.  



23 
 

sufficient to raise justifiable doubts regarding Mr Perry Mason’s impartiality and 

independence.22  

17. The Arbitral Tribunal must not rely on a news article, even if it is written by an unrelated 

third party.23 This is because there is nothing on the record which can verify the 

credibility of the information contained in this article.  

18. Further, even if the Arbitral Tribunal overlooks this grave concern regarding the 

credibility of the news article, it is still expected to not remove Mr Perry Mason from the 

Arbitral Tribunal as “the full award has not yet been released to the public.”24 Therefore, 

the Arbitral Tribunal must wait for the full award of the Hewer Plants case to be released 

to the public as Respondent’s assertion is premature.   

19. Moreover, no justifiable doubts can be deduced from Mr. Perry Mason’s social media 

post. In order to show bias or predisposition25 of an arbitrator, the statement’s tenor must 

reflect the use of intemperate language26.  Mr Perry Mason’s social media post contains 

the word “ground breaking” which reflects a mere public jubilation of his involvement 

in Hewer Plants case. Thus, statements made by Mr. Perry Mason on his social media 

post do not in any manner indicate any bias or predisposition as alleged or otherwise. 

 

2. The transcript of the arbitration station podcast does not constitute justifiable 

doubts.  

20. Mr Perry Mason expressed his views in the arbitration station podcast.27 Respondent 

alleges that the statements made therein, evidences Mr Perry Mason’s prejudice against 

host States in relation to climate change arbitrations.28 

21. However, the transcript of the arbitration station podcast does not raise any justifiable 

doubts as the statement of Mr Perry Mason has to be taken in the context in which it was 

made. (a). Even if the Arbitral Tribunal believes that an opinion was expressed, the same 

being generic in nature does not constitute justifiable doubts (b). 

 

                                                             
22 Ibid, ¶7. 
23 PO3, ¶20.  
24 Exhibit R9.  
25 National Grid, ¶93, 96.  
26 Locabail, ¶567.   
27 Exhibit R8.  
28 Statement of Uncontested Facts, ¶6.  
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a. Mr Perry Mason’s statement has to be taken in the context in which it 

was made.  

22. Statement made by Mr Perry Mason was in response to a question regarding young 

practitioners and it was a career advice. Respondent’s allegation that the same leads to 

justifiable doubts is far-fetched and un-tenable.  

23. It is necessary that the statements made by arbitrators must not be individually analysed, 

without giving due regard to the background and context in which they are made.29  

24. In the present case, Mr Perry Mason made the statement in a different context, it did not 

pertain to the dispute at hand. It was a reply to a question regarding young arbitrators’ 

careers and whether they should focus specifically on climate change arbitrations.30 

Further, Mr Perry Mason in his reply also stated that he is “conscious about the 

environment.”31 Therefore, the statements were made in a different context and they do 

not constitute justifiable doubts as alleged or otherwise.   

 

b. Even if an opinion was expressed, the same lacks a specific factual 

matrix.  

25. Without prejudice to the above, public statements of general legal evaluation made by an 

arbitrator are “not considered even relevant” for deciding his impartiality or 

independence.32  This applies even more, if the statements deal with abstract matters 

because abstract legal evaluations are detached from a specific arbitral proceeding. 33 

26. Further, publishing a general opinion on a legal issue, prior to an arbitration does not 

affect the arbitrator’s impartiality because the arbitrator will nonetheless consider the 

circumstances of each case objectively.34  The mere expression of an opinion, even if 

relevant in a particular arbitration, is not sufficient to sustain a challenge.35 

27. The irrelevance of a previously expressed legal opinion of an arbitrator on an abstract 

matter is mirrored by the IBA Guidelines. They list public statements in the “Green 

List”36, which deals with the situations where no conflict of interest exists.37 

                                                             
29 National Grid, ¶102.  
30 Exhibit R8.  
31 Ibid.  
32 Born, 1888; Bischoff, 195.   
33 Craig, 13.05; Bishop, 412.  
34 Nwakobi, 172; Urbaser, ¶45; Muchlinski, 799.  
35 Urbaser, ¶45.  
36 IBA Guidelines, ¶4.1.1.  
37 Ibid, 19.  
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28. In the case at hand, even if the Arbitral Tribunal believes that an opinion was expressed 

by Mr Perry Mason, the same cannot lead to his removal. This is because the opinion 

expressed was an abstract evaluation and had no context or even co-relation to the current 

arbitral proceedings. The same also lacks a specific factual matrix and Mr Perry Mason 

did not comment on the present dispute. Therefore, the opinion expressed does not give 

rise to justifiable doubts as alleged or otherwise.  

 

3. No duty to disclose existed for Mr Perry Mason.  

29. Pursuant to Article 11 (1) of UAR there was no duty on Mr Perry Mason to disclose the 

appointment in the Hewer Plants case. Article 11(1) UAR provides that “[A]n Arbitrator 

… shall disclose any circumstances likely to give rise to justifiable doubts as to his or 

her impartiality or independence.”38 It does not provide a threshold of disclosure. The 

arbitrator is considered to be in the best position to judge what information needs to be 

disclosed.39   

30. In the present case, Mr Perry Mason firmly believes that there was no duty to disclose 

his appointment in the Hewer Plants case.40 

31. Further, non-disclosure leads to justifiable doubts only if it was inadvertent or 

intentional41 and if there was a deliberate attempt to conceal or misrepresent.42 Publicly 

available information regarding appointments of an arbitrator do not require specific 

disclosure.43 Since the information of Mr. Perry Mason’s appointment in the Hewer 

Plants JSC case, is in the public domain, there was no duty to disclose.  

32. If the Arbitral Tribunal considers international best practices44 and refers to the IBA 

Guidelines, the removal is still not warranted. As per the IBA Guidelines, even if a duty 

to disclose existed for Mr Perry Mason, the non-disclosure itself could not lead to 

partiality or a lack of independence.45 

                                                             
38 UAR, Art. 11(1).  
39 Tidewater, ¶51.  
40 Response to Respondent’s Challenge, ¶3.  
41 Caron, 234.    
42 Gómez-Acebo, 40. 
43 Tidewater, ¶54.   
44 Born, 415-16.  
45 Conoco, ¶60; Vivendi, ¶24; IBA Guidelines, 18.  
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33. Even in cases, where the arbitrator failed to disclose prior appointments, a 

disqualification can only be warranted if additional circumstances give rise to justifiable 

doubts regarding his or her impartiality and independence.46 

34. In the present case, no additional circumstance exists which may constitute justifiable 

doubts. Moreover, the fact that Mr Perry Mason disclosed his appointment in another 

arbitration, C-energy v. Wellfalcon47, only further substantiates his impartiality and 

independence. Therefore, a non-disclosure in the Hewer Plants case cannot lead to 

justifiable doubts.    

35. If the facts relied upon by a party do not give rise to justifiable doubts individually, they 

cannot do so when considered in aggregation48 or cumulatively.49 In the present case, 

even if the facts relied upon by Respondent are viewed cumulatively,  no justifiable 

doubts regarding impartiality can be established. Therefore, Mr Perry Mason must not be 

removed from the Arbitral Tribunal.  

 

B. Alternatively, Respondent’s Challenge is Time Barred. 

36. Without prejudice to the above, the challenge by Respondent is time-barred pursuant to 

Article 13(1) of UAR. Article 13(1) of UAR requires a party to send its notice of 

challenge within 15 days after the arbitrator is appointed or when the party becomes 

aware of the circumstances leading to justifiable doubts.50 

37. The challenge of Mr Perry Mason must be not be sustained. First, Respondent was not 

due diligent with regards to the Arbitration Station podcast transcript (1). Second, it did 

not timely object to Mr Perry Mason’s involvement in the Hewer Plants case (2).  

 

1. Respondent was not due diligent with regards to Arbitration Station Podcast 

transcript.  

38. It is the duty of every party to perform due diligence and make reasonable enquiry 

regarding the arbitrator before his appointment.51 If no challenge is made within the 15-

day period, a party is considered to have waived its right to challenge.52  

                                                             
46 Daele, 429; Grimmer, 155.  
47 Response to Respondent’s Challenge, ¶4. 
48 Electrabel, ¶39.  
49 Ibid, ¶38-39. 
50 UAR, Art. 13(1). 
51 Ghirardosi, 372.  
52 Weigand, 1451. 
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39. Respondent was not “due diligent” as at the time of appointment of Mr Perry Mason, the 

arbitration station podcast transcript had already been published. The arbitration station 

podcast was published on 9 May 2018.53 Claimant nominated Mr Perry Mason on 31 

January 201954 and the present Arbitral Tribunal was constituted on 5 March 2019. This 

challenge was made on 16 June 2019, which is well after the lapse of 15 day time 

period.55 Therefore, the challenge based on the arbitration station podcast transcript is 

time barred specifically as Respondent “failed to be due diligent” at the time of 

appointment of Mr Perry Mason.  

 

2. Respondent did not timely object to Mr Perry Mason’s involvement in the 

Hewer Plants case.  

40. The 15-day time limit given in Article 13(1) of UAR is applied strictly.56 The 15-day 

time limit starts when a party has constructive knowledge of the grounds for its 

challenge.57 Constructive knowledge is the information which a reasonably diligent party 

must know.58 Further, constructive knowledge is sufficient because concerns of 

impartiality and independence can arise without “full knowledge” of all relevant 

circumstances.59 Such a time-limit minimizes the risk of tactical delay as it prevents a 

party from withholding its knowledge for a later point in the proceedings.60 

41. The purpose of such a time limit is to ensure that parties are not permitted to proceed 

with an arbitration while retaining secret grounds for a challenge to the arbitrators.61 

42. Respondent is barred from challenging Mr. Perry Mason on grounds of his previous 

appointments in a similar case. The award was passed on 1 May 2019 and the challenge 

happened only on 16 June 2019.62 Even if a full award is not available to public yet,63 it 

can reasonably be inferred, that a partial one is available to public and Respondent should 

have had the knowledge of the same at the time when it was released.  Therefore, the 

claim is time barred.  

                                                             
53 Exhibit R8.  
54 Notice of Arbitration, ¶16.  
55 Respondent’s Challenge of Perry Mason.  
56 Suez, ¶26.  
57 Dealer Computers, 6; Fidelity, 3-4; Born, 1941.  
58 Adams, ¶30; Paulsson, 90.  
59 Bominflot, ¶2, Fidelity, ¶3-4; Kiernan, ¶13; Born, 1940.  
60 Born, 1895.  
61 Caron, 242; Born, 1918; Webster, 203.  
62 Exhibit R9, ¶1; Respondent’s Challenge of Perry Mason. 
63 Exhibit R9, ¶6.  
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Conclusion of Issue 1 

43. Claimant respectfully requests the Arbitral Tribunal to dismiss Respondent’s challenge 

as it is without merit. Respondent tries to pin untenable allegations and non-existing 

duties towards Mr Perry Mason. His impartiality and independence remain flawless. 

Even if one of Respondent’s allegations raised doubts as to Mr Perry Mason’s 

impartiality or independence, the challenge is time-barred. 
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II. THE ARBITRAL TRIBUNAL HAS JURISDICTION OVER CLAIMANT.  

44. In order to avoid insolvency, MFNB, the original investor, concluded an assignment 

agreement with Claimant.64 It transferred all rights and obligations that it had under the 

financing agreement to Claimant.65 However, Respondent believes that Claimant cannot 

bring the dispute before the Arbitral Tribunal as it does not meet any of the jurisdictional 

requirements.66   

45. Contrary to Respondent’s assertions, the Arbitral Tribunal has jurisdiction ratione 

materiae (A) and jurisdiction ratione personae over Claimant (B).  

 

A. The Arbitral Tribunal has Jurisdiction ratione materiae over Claimant.  

46. All the rights of T-1 power plant, including the shares and mortgages, were transferred 

to Claimant by the assignment agreement dated 1 July 2017.67 Even, the right to claim 

compensation from Respondent was transferred vide the said agreement.68  

47. Contrary to Respondent’s assertions, the assignment agreement is an investment which 

is protected under the ASNEC Energy investment treaty (1) and the Arbitral Tribunal 

must not refer to the definition of investment developed by investment tribunals (2).  

 

1. Assignment agreement is a protected investment under the ASNEC Treaty.  

48. Article 1(1) of the ASNEC Treaty defines the term “Investment.” Pursuant to Article 

1(1), the assignment agreement is protected under the phrases – every kind of asset (a), 

mortgages and pledges (b), and contracts having an economic value (c). 

 

a. Every kind of asset 

49. The phrase “every kind of asset” provided in Article 1(1) of ASNEC Treaty, has been 

interpreted69 to have a broad scope of application.70 It covers “virtually” every kind of 

investment. 71 This is further evidenced by the fact that ASNEC Treaty provides that an 

                                                             
64 Statement of Uncontested Facts, ¶29.  
65 Exhibit C12, Art. 1.  
66 Respondent’s Response to the Notice of Arbitration, ¶5.  
67 Exhibit C12, Art. 1. 
68 Exhibit C12, Art. 1. 
69 Ribeiro, 58-60. 
70 Waelde, 24-27. 
71 Plama, ¶125; Yukos, ¶431. 
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asset can be “owned or controlled,” “directly or indirectly” by an investor.72 Such a 

terminology is used to give the widest possible definition to the term investment and not 

limit it.73  

50. The condition of control is also met by Claimant. An Investor must have control at the 

time when the dispute arose.74 A dispute is said to arise when the parties disagree on a 

point of law or fact.75 In the Marshalls Islands case76, the ICJ held that the determinative 

date of a dispute is the day when the notice of the dispute is sent to the other party. 

Further, the other party must be aware of such a dispute.  

51. In the present case, both the requirements are met as the dispute was notified to 

Respondent on 7 October 201877 and the notice of arbitration was sent on 31 January 

2019 to Respondent.78 At this time, Claimant had control over the investment, as it had 

become the legal successor of MFNB almost a year ago, on 1 July 2017.79 Therefore, the 

Arbitral Tribunal must find that Claimant had the control over the investment at the time 

when the dispute arose. .  

 

b. Mortgages and pledges 

52. Pursuant to Article 1(1) (a) of ASNEC Treaty, mortgages and pledges constitute 

investment. Claimant had the assets of Ticadia-1 LLC pledged with it.80 Even the land 

on which the power plant was built, was mortgaged to Claimant81.  

 

c. Claims to money 

53. Article 1(1) (c) provides that “claims to money pursuant to contracts having an economic 

value” also constitutes investment. Assignment contracts which transfer rights and which 

have an “economic value” constitute investment.82 In the present case, the assignment 

agreement had the economic value of USD 150,000,000.83 Further, it is international 

                                                             
72 ASNEC Treaty, Art. 1(1).  
73 Yukos, ¶431; Rafael, 26.  
74 Levy and Gremcitel, ¶137.   
75 Mavrommatis, 11; Maffezini, ¶93-94; Impregilo, ¶302-303.   
76 Marshall Islands, ¶42-43.  
77 Notice of Arbitration, ¶3.  
78 Ibid.  
79 Exhibit C12, Art. 1.2.  
80 Exhibit C4, Art. 5.1.; Exhibit C12, Art. 1.2. 
81 Ibid.  
82 Fedax, ¶40. 
83 Exhibit C12, Art. 2.1. 
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practice to find investment based on a single transaction,84 even if the amount of the 

transaction is meagre.85 

54. The right to arbitration is also an investment.86 The proviso of Article 1(1) of ASNEC 

Treaty states that “investment refers to any investment associated with an economic 

activity in the energy sector.” The right to claim compensation specifically associated 

with the measures taken by Respondent against T-1, which led to violation of FET 

standard. Therefore, the investment is also in consonance with the proviso of Article 1(1) 

of ASNEC Treaty.   

2. Arbitral Tribunal must not refer to the definition of investment developed by 

investment tribunals. 

55. The assignment agreement needs to meet the criteria of investment given under the 

ASNEC Treaty only. The test laid down in Salini v Morocco (“Salini case”) is not 

applicable to the present dispute (a). Even if the tribunal applies the Salini test, the 

investment of Claimant satisfies the test (b).  

a. Salini test is not applicable to the present dispute.  

56. The test laid down in Salini case is that the investment must envisage a commitment to 

capital, duration of operation, risk of investment and contribution to the economic 

development of the host state. 87 In Salini case, the tribunal had to devise a definition of 

investment as the ICSID Convention lacks a definition under Article 25.88  A tribunal is 

expected to not refer to any other standard apart from the standard given in the treaty.89 

57. In the present case, Salini test is not applicable to the present dispute as the definition of 

investment is already provided in Article 1(1) of the ASNEC Treaty. Therefore, the 

Arbitral Tribunal must refer to the definition given in the ASNEC Treaty and not to the 

Salini test.  

 

b. Alternatively, Claimant’s investment satisfies the Salini test.  

58. Even if the Arbitral Tribunal generally refers to Salini test, the requirements therein are 

met in the present case.   

                                                             
84 CSOB, ¶64; Remington, ¶ 200.  
85 Société Générale, ¶35. 
86 ATA Construction, ¶125.  
87 Salini, ¶50-58.   
88 Ibid.  
89 Alapli, ¶382-383. 



32 
 

i. A contribution.  

59. MFNB had invested USD 600 million by financing the Ticadia-1 power plant.90 Further, 

even in the assignment agreement, Claimant had given a consideration of USD 150 

million to become the legal successor of MFNB.91  

ii. A certain duration  

60. The criteria of certain duration has been met. Ticadia-1 can legally operate till 2028, as 

this is the year when the coal power plants will be phased out.92 

iii. An element of risk  

61. An element of risk existed as when the assignment agreement was executed, there was 

no certainty with regards to the outcome of the ICC arbitration proceedings against 

Mountaintop as well as the investment arbitration against Respondent.  

iv. Development of the host state 

62. Respondent is barred from claiming that the fourth element of Salini test, i.e., 

development of the host state has not been met. Meeting of all the requirements laid down 

in Salini test is not mandatory.93 Each investment is not required to meet all the 

requirements of Salini test.94 Further, the fourth element is not a constitutive element of 

investment.95 Therefore, Respondent cannot assert that the Arbitral Tribunal has no 

jurisdiction as there has been no development of the host State.  

63. Thus, even if the Arbitral Tribunal refers to the Salini test, Claimant’s investment 

satisfies the criteria.  

 

B. The Arbitral Tribunal has Jurisdiction ratione personae over Claimant. 

64. First, Claimant is an investor under the ASNEC Treaty (1). Second, by virtue of being 

the legal successor of MFNB, Claimant has the right to refer the dispute to arbitration 

(2). Third, the assignment agreement is in consonance with the ASNEC Treaty (3). 

Finally, the Assignment agreement is a bona fide investment and does not violate the 

principles of international law (4).  

                                                             
90 Exhibit C4, 2.1. 
91 Exhibit C12, 2.1. 
92 Exhibit C8.  
93 Electrabel, ¶5.43; Saba Fakes, ¶110.   
94 Philip Morris, ¶206; Abaclat, ¶364. 
95 Saba Fakes, ¶110; Victor Pey, ¶282. 



33 
 

 

1. Claimant qualifies as an investor under the ASNEC Treaty. 

65. Article 1(4) (b) of the ASNEC Treaty entails the definition of Investor of another 

contracting party – “a company or other organisation organised in accordance with the 

law applicable in that Contracting Party.” 

66. It is international practice to find broad application of the above stated definition as it 

only requires an entity to be "organised" in accordance with the law applicable in a 

Contracting State.96 Even financial institutions which are incorporated in another 

contracting party’s jurisdic\tion, are covered under it.97 Where the treaty does not provide 

for any other criteria than the test of incorporation, then the tribunal must only apply the 

test of incorporation.98   

67. In the present case, Claimant - GNB is a joint-stock company incorporated under the laws 

of the Mercuria.99 Further, the ASNEC Treaty does not provide for any other test. 

Therefore, Claimant satisfies the criteria laid down in Article 1(4) (b) and is an investor 

protected under the ASNEC Treaty. 

 

2. Claimant is the legal successor of MFNB and has the right to refer the matter 

to arbitration.   

68. It is international practice to recognise the power of the succeeding entity to have the 

right to resort to dispute resolution mechanism which was agreed by the previous 

entity.100 This is the doctrine of universal succession.101 

69. It holds that where the law of incorporation recognises a succession of corporate 

personality from one corporate entity to another, then the law of the dispute resolution 

forum will recognise the changed status of the company. Also, it must recognise that the 

successor has inherited all the rights and liabilities of its predecessor.102  

                                                             
96 Ribeiro, 43.   
97 CSOB, ¶92.  
98 Yukos, ¶411; Plama, ¶252; Saluka, ¶241.  
99 Notice of Arbitration, ¶1.  
100 Paul, 23.  
101 JX Holdings, ¶50. 
102 Ibid, ¶54; Lazard, ¶297; Dicey, 30.  
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70. Even in arbitral proceedings, 103  the concept of universal succession is recognised and 

the legal successor can pursue the arbitration in place of its predecessor.104 Further, the 

predecessor lacks any right when it has transferred all the rights to its legal successor.105 

71. In the present case, MFNB transferred all the rights, including the right pursue to 

arbitration to Claimant by entering into the assignment agreement.106 Further, this 

agreement satisfies all provisions of Mercurian law,107 the country in which both the 

companies are incorporated. 

72. Further, it is internationally recognised that an intuito personae relationship must exist at 

the time of making the investment.108 However, there exists no requirement for existence 

of an intuito personae relationship at the time when a treaty claim is filed.109  

73. In the present case, even if an intuito personae relationship existed at the time of making 

the investment, the same does not bar MFNB from transferring its rights to Claimant. 

Thus, Claimant has the right to refer the matter to arbitration.  

 

3. The assignment agreement is in consonance with the ASNEC Treaty.  

74. Pursuant to Article 31 (1) of the Vienna Convention on the Law of Treaties (“VCLT”), 

the Arbitral Tribunal must look at the objective and purpose of forming the ASNEC 

Treaty to decide the present dispute.110 The objective of the ASNEC Treaty is to promote 

“intra ASNEC investment flows” and “create a stable, equitable, favourable and 

transparent conditions for investors.”111  

75. It is internationally recognised that assignment of treaty claims promotes cross-border 

investments and it is also compatible with the investor-state dispute resolution 

mechanism. This is because - 

 [A]ssignments share the same goals as the ISDS system, as they 

encourage cross border foreign investments and reduce their political risk, 

and greatly facilitate and speed up the productive re-employment of assets 

in other ventures. 112 

                                                             
103 Eurosteel, 964.  
104 Re Oasis, ¶1018.  
105 Centro Latino, 8.  
106 Exhibit C12, Art. 1.   
107 PO3, ¶2.  
108 Daimler, ¶144. 
109 Goh, 26.  
110 VCLT, Art. 31(1).  
111 ASNEC Treaty, Preamble.  
112 Daimler, ¶144.  
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76. In the present case, the assignment agreement through which the treaty claim - the right 

to claim compensation from Respondent, was transferred is in consonance with the 

objectives of the ASNEC Treaty.  

77. Further, the requirement of an explicit provision which allows for assignment of treaty 

claims was discussed in the Mihaly v. Sri Lanka113 case. The same is not applicable to 

the present dispute. The said case is distinguishable on facts. This is because in that case, 

the company changed its incorporation in order to get investment treaty protection. In the 

present case, no such change in incorporation has happened and both companies are 

incorporated in Mercuria,114 which is a party to the ASNEC Treaty.115  

78. Therefore, the Arbitral Tribunal must find that assignment of treaty claims is allowed 

under the ASNEC Treaty.  

 

4. Assignment agreement is a bona fide investment and does not violate 

principles of international law.  

79. The principle of good faith is a fundamental principle of international law, applicable to 

the investment disputes. 116 Investment tribunals have recognised that the principle of 

good faith is violated in situations of abuse of rights.117 An abuse of rights situation arises, 

if the investment is made only to claim compensation.  

80. In the present case, the assignment agreement is a bona fide investment. Apart from an 

investment treaty claim against Respondent, Claimant could foresee various other 

prospective ways through which it could generate funds under the assignment agreement. 

For instance, by virtue of being a legal successor of MFNB, Claimant had the right to 

recollect the loan of USD 600 million by investing only USD 150 million. After the phase 

out in 2028, it also had the right to liquidate the assets of Ticadia-1. Therefore, Claimant 

did not invest only to claim compensan from Respondent.  

81. The Arbitral Tribunal must acknowledge that assignment agreement was made to avoid 

insolvency.118 It is internationally recognised that in cases of insolvency, treaty claims 

can be assigned.119 This facilitates the generation of funds.120  

                                                             
113 Mihaly, ¶24.  
114 Exhibit C12.  
115 ASNEC Treaty, Preamble.  
116 Malicorp, ¶116; Brabandere, 618–19. 
117 Abaclat, ¶646. 
118 Statement of Uncontested Facts, ¶29. 
119 Aluminium Company, ¶36; Teinver, ¶287.  
120 WNC, ¶400; Levitin, 64.  
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82. Further, assignment of treaty claims does not violate any principle of international law.121 

None of the investment arbitral tribunals have ruled that an assignment is invalid or 

illegitimate.122 On the other hand, it is recognised that a future course of action which 

will result in receiving damages can be assigned.123 Even an assignment of international 

arbitral awards, including awards issued against States, is not unusual.124  

83. Therefore, the assignment agreement is a bona fide investment and it does not violate 

principles of international law. 

Conclusion of Issue 2 

84. The Arbitral Tribunal must find jurisdiction over the present dispute. Investment made 

by Claimant is protected under the ASNEC Treaty. Claimant also fulfils the criteria of 

incorporation and therefore, is an investor.    

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                             
121 Bella, ¶11.   
122 Wintershall, ¶56; Goh, 28.  
123 Re Oasis, ¶1018. 
124 FG Hemisphere, ¶66.  
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III. CHALLENGED MEASURE IS ATTRIBUTABLE TO RESPONDENT.  

 

85. Respondent contends that the enactment of Law 66/2016 is attributable to ASNEC 

pursuant to Article 120 of the ASNEC Charter. Contrary to Respondent’s assertions, the 

reversal of coal policy is attributable to Respondent. First, requirements of Draft Article 

on Responsibility of International Organisations (“DARIO”) have not been fulfilled (A). 

Second, Draft Articles on Responsibility of States mandates attribution to Respondent 

(B). Third, alternatively, the principle of dual attribution provides for attribution to 

Respondent (C).  

 

A. Requirements of DARIO Have Not Been Fulfilled. 

86. Article 120 of the ASNEC Charter provides that the attribution of conduct between the 

Member States and ASNEC shall be governed by Articles 6 and 7 of DARIO. The word 

“and” signifies that the requirements of both Articles 6 and 7 have to be fulfilled in order 

to attribute the conduct to ASNEC. Further, only those acts of an ‘organ’ or an ‘agent’ 

under Article 6 of DARIO are attributable to the international organisation, over which 

the organisation exercised effective control.125  

87. In the present case, the requirements of Article 6 and 7 of DARIO have not been fulfilled 

as Respondent is neither an ‘organ’ nor an ‘agent’ of ASNEC (1) and ASNEC did not 

exercise effective control over Respondent (2).  

 

1. Respondent is neither an ‘organ’ nor ‘agent’ of ASNEC.  

88. As per Article 6, the conduct of an organ or agent of an international organisation is 

considered an act of that organisation under international law.126 In the present case, 

attribution cannot be made to Respondent under Article 6 as Respondent is not an organ 

of ASNEC (a).  Respondent is not an agent of ASNEC (b). 

 

                                                             
125 DARIO, Art. 6 ¶6.  
126 Ibid., Art. 6(1).  
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a. Respondent is not an organ of ASNEC.  

89. An ‘organ of an international organisation’ is any person or entity which has a “status” 

under the rules of the organization127 and is “fully seconded”128 to the organisation. The 

rules of the organisation include the constituent instruments, decisions, resolutions and 

other acts of the international organisation.129  

90. In the present case, the ASNEC did not confer the status of ‘organ’ on Respondent under 

its rules and in the absence of such recognition, Respondent does not fulfil the criteria of 

an organ under DARIO.  

b. Respondent is not an agent of ASNEC. 

91. According to DARIO, ‘agent’ is an official or other person or entity, who is charged by 

the organisation with carrying out, or helping to carry out, one of its functions.130 Such 

functions are determined from the rules of the organisation.131 In the present case, the 

ASNEC Charter does not expressly lay down any functions of the member States, which 

have to be carried on behalf of ASNEC. 

92. Further, according to the “agency test” there should be “complete dependence”132 on the 

international organisation. The word “Sovereign” means independent.133 Sovereignty 

encompasses possession of “supreme political authority” and “paramount control of the 

constitution and the frame of government”.134  

93. In the present case, as the term ASNEC stands for Association of ‘Sovereign’ Nations 

for Economic Cooperation, it recognises, that all ASNEC Member States, including 

Respondent, are sovereign States. Even the Coal Directive was not directly applicable in 

all Member states135 and Respondent, in exercise of its sovereign powers, enacted Law 

66/2016. This signifies that there was no complete dependence on ASNEC. Therefore, 

as the requirement of agency test has not been met, Respondent cannot be said to be an 

agent of ASNEC.   

94. Hence, Respondent is neither an organ nor agent of ASNEC and its acts cannot be 

attributed to ASNEC.  

                                                             
127 Ibid., Art. 2(c). 
128 Ibid., Art. 7 ¶1.  
129 Ibid., Art. 2(b).  
130 Cassese, 653.  
131 DARIO, Art. 6(2).  
132 Nicaragua, ¶110; Genocide Convention, ¶393. 
133 Hart, 217.  
134 Black’s Law Dictionary, sovereignty.  
135 Exhibit R3, Art.115 (3).  
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2. ASNEC did not exercise effective control over Respondent. 

95. Article 7 of DARIO provides that if an organ of a State is placed at the disposal of an 

international organisation, then the attribution is made to the international organisation, 

if the organisation exercises effective control.136 The standard under the effective control 

test is of ‘operational control’ and not ‘ultimate control’.137  

96. In the present case, the ultimate control was with ASNEC as it took the decision to phase 

out all the coal power plants. However, as the operational control was with Respondent, 

ASNEC did not exercise effective control. The Arbitral Tribunal must find that 

Respondent exercised operational control as it had discretion over the manner of 

implementation of the Coal Directive (a). ASNEC Directives are not directly applicable 

in the Member States (b). Present state of affairs were of mere dependence and support 

(c).  

a. Respondent had discretion over the manner of implementation of the 

Coal Directive. 

97. When Member States implement the decisions of the international organisations, by 

enacting domestic laws in its discretion, then attribution of the conduct is made to the 

State.138 

98. As per Article 115(3) of the ASNEC Charter, the Coal Directive was binding on the 

Member States only to the extent of the “result to be achieved”.139 Thus, the Member 

States were given the discretion to determine the “choice of forms and methods”140 for 

implementing the ASNEC Directives. Accordingly, Respondent in its discretion, enacted 

the Law 66/2016 and Law 72/2016 to implement the Coal Directive.141   

99. Further, under Article 18 of the Coal Directive, Member States had the discretion to 

implement the Directive by June 1, 2019. However, Respondent chose to execute it on 

July 6, 2016, which was within five months of the adoption of Coal Directive and thereby, 

it abruptly reversed its coal policy. Thus, in the present case, even though the Coal 

                                                             
136 DARIO, Art. 7; Al-Jedda ¶¶84, 3; Nuhanović, ¶5.8-5.9.  
137 DARIO, Art. 7 ¶10; UN Secretary General Report ¶16; Ryngaert, 1008; Gaja, ¶26.  
138 Bosphorus, ¶154; Matthews, ¶33; Cantoni, ¶30.  
139 Exhibit R3, Art. 115(3). 
140 Ibid.  
141 Exhibit C8; Exhibit C9.  
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Directive was binding, the ‘operational control’ was with Respondent and not with 

ASNEC.  

 

b. ASNEC Directives are not directly applicable in the Member States. 

100. As per Article 115(2) of ASNEC Charter, Regulations of ASNEC are “directly applicable 

in all Member States”, whereas, the Directives require domestic implementation and are 

not directly applicable. Thus, there is a higher degree of operational control with the 

States in case of ASNEC Directives.  

 

c. Present state of affairs were of mere dependence and support. 

101. A general situation of dependence and support does not constitute effective control.142 In 

the present case, Respondent being a sovereign nation, has the supreme power and 

authority to make binding laws.143 Thus, its reliance on ASNEC’s decisions merely 

shows ‘general dependence and support’, which is insufficient to constitute effective 

control.  

102. Thus, as the operational control over the reversal of coal policy was with Respondent, 

ASNEC did not exercise effective control.  

 

B. Draft Articles on the Responsibility of States Mandate Attribution to 

Respondent.  

103. The Arbitral Tribunal must apply the Draft Articles on Responsibility of States. The Draft 

Articles on Responsibility of States contain a set of rules on attribution and are a 

“codification of customary international law”.144  

104. ASNEC Charter is an agreement under which the parties have decided that attribution 

shall be governed by DARIO.145 However, this is not absolute in nature as such 

agreements on attribution do not bind the foreign investors146 or any other third party.147 

The investor has the discretion to choose the “proper respondent to the claim.”148 

Therefore, the Arbitral Tribunal must apply the Draft Articles on Responsibility of States 

                                                             
142 Nicaragua ¶¶ 109, 115.  
143 Exhibit R3; Statement of Uncontested Facts, ¶2.  
144 Noble Ventures ¶69.  
145 Exhibit R3, Art. 120.  
146 Roe & Happold, 174 
147 DARIO, Art. 7 ¶3. 
148 Roe & Happold, 174. 
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to adjudge the present dispute and Claimant has the right to bring a claim against 

Respondent.  

105. Pursuant to Draft Articles on Responsibility of States, the reversal of coal policy is 

attributable to Respondent as acts of a State Organ are attributable to the State (1). 

Alternatively, Respondent adopted and acknowledged the conduct as its own (2). 

 

1. Acts of a State Organ are attributable to the State. 

106. As per Article 4 of the Draft Articles on Responsibility of States, the conduct of any 

organ of the State, whether it exercises legislative, judicial, executive or any other 

functions, is regarded as an act of that State.149 The ICJ observed that this rule is of a 

“customary character”.150  

107. In the present case, the Law 66/2016 on phase out of coal power plants has been enacted 

by the Respondent’s legislative organ i.e. the Laocan Parliament.151 Thus, this would be 

directly attributable to Respondent.  

108. Further, Article 4 includes the conduct of all State officials152, which are undertaken in 

“apparently official capacity, or under colour of authority”153, even if they are employed 

at provincial or local level.154   

109. In the present case, Claimant’s legitimate expectations, which is the “dominant 

element”155 of FET standard, is based on the specific representations made by the 

Governor of Ticadia.156 Respondent is barred from alleging that the statements given by 

Governor Ji-Yeong were ‘political’ in nature and that his acts will not be attributable to 

Respondent. This is because he made the representations in an ‘apparently official 

capacity’, over which Mountaintop relied157 and thereby, got convinced158 to build the 

power plant in Ticadia. Even the license for operation of T-1 was itself issued by 

Governor Ji-Yeong.159  

                                                             
149 Draft Articles on Responsibility of States, Art. 4; German Interests, 19.  
150 Difference Relating to Immunity, ¶62.  
151 Exhibit C8.  
152 Draft Articles on Responsibility of States, Art. 4, ¶3; Salvador, 477; LaGrand, ¶28; Finnish Shipowners, 1501. 
153 Draft Articles on Responsibility of States, Art. 4 ¶13; Salvador, 477. 
154 Draft Articles on Responsibility of States, Art. 4, ¶¶6, 7; Currie, 24; Dispute concerning the interpretation of 

Article 79, 431-432.  
155Saluka, ¶¶; Thunderbird, ¶37; 301-302; Electrabel ¶7.75. 
156 Exhibit C2; PO 3, ¶1; Exhibit C5.  
157 Notice of Arbitration, ¶9-10. 
158 Exhibit C5. 
159 Exhibit R1.  
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110. Moreover, as no representations were made by ASNEC, which could give rise to 

legitimate expectations, Claimant has rightfully sought this claim for FET violation 

against Respondent. Thus, Governor Ji-Yeong had the “colour of authority” and his 

actions will also be attributable to Respondent.  

 

2. Alternatively, Respondent adopted and acknowledged the conduct as its own. 

111. Article 11 of the Draft Articles on Responsibility of States provides that the conduct 

which is not attributable to the State under Article 4, shall still be attributable to the State 

if it “acknowledges and adopts the conduct in question as its own.” Such 

acknowledgement and adoption must be “unequivocal and unqualified”.160 A State’s 

“seal of official governmental approval” is sufficient to show its acknowledgement and 

adoption.161 

112. In the present case, Respondent by enacting Law 66/2016 and Law 72/2016, in order to 

enforce the Coal Directive,162 unequivocally adopted and acknowledged the conduct of 

ASNEC as its own. These laws were passed by the Laocan Parliament, which reflects the 

official approval by Respondent. Therefore, attribution must be made to Respondent.  

 

C. Alternatively, the principle of dual attribution provides for attribution to 

Respondent  

113. Article 19 of DARIO provides that attribution to an international organisation is “without 

prejudice” to the international responsibility of the State which commits the act in 

question. The ILC Commentary to DARIO states that “dual or even multiple attribution 

of conduct” can be made.163 As reasoned by Sir Ian Brownlie, States cannot avoid their 

responsibility by creating an international organization.164 Member States are responsible 

for the acts of the organisation if the organisation’s constitution does not contain an 

express “limited liability clause”.165 

114. In the present case, Article 120 of the ASNEC Charter is not a limited liability clause. 

This is because it does not expressly excludes the attribution to Member States and 

                                                             
160 ARS, Art. 11, ¶4; Lighthouses Arbitration, 197-198.  
161 Tehran ¶73; DARIO, Art. 11, ¶6.  
162 Exhibit C8, Preamble.  
163 Ibid. 
164 Crawford, ¶684.  
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thereby, leaves the scope for dual attribution. Moreover, Article 120 itself provides for 

the applicability of DARIO, which allows dual attribution, thereby, even if this Arbitral 

Tribunal finds that the reversal of coal policy is attributable to ASNEC, it will not exclude 

attribution to Respondent. Therefore, dual attribution is applicable in the present case.  

115. Further, under ECT, to which EU is a Contracting Party, a foreign investor has a right to 

initiate arbitral proceedings against both EU and its member States.166 The CJEU, in 

respect of liability under the agreements concluded by the EU and its member States, 

noted that“[t]he Community and its member States…are jointly liable to those latter 

States for the fulfilment of every obligation arising from the commitments 

undertaken…”167  

116. In the present case, as ASNEC Treaty is concluded between ASNEC and its member 

States, both ASNEC and Respondent are “equally”168 bound by the obligations under it 

and are jointly liable for violating the investment treaty obligations. Therefore, the 

enactment of Law 66/2016 will be attributable to Respondent and it cannot waive off its 

responsibility under ASNEC Treaty.  

Conclusion of Issue III 

117. Claimant respectfully requests the Arbitral Tribunal to find that attribution should be 

made to Respondent and not ASNEC, as the requirements of DARIO have not been met. 

The enactment of Law 66/2016 and Law 72/2016 by Respondent’s legislative organ 

should be attributed to Respondent only. Even if Respondent asserts that pursuant to 

ASNEC Charter, attribution to Member States is excluded, this assertion does not stand 

as the principle of dual attribution is applicable.  
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IV. THE CHALLENGED MEASURE VIOLATES FAIR AND EQUITABLE TREATMENT 

STANDARD.  

118. The investors, while deciding to invest in T-1 power plant, had relied on the assurances 

given by Respondent regarding the maintenance of favourable conditions and stability. 

To Claimant’s utter shock, Respondent enacted Law 66/2016 and thereby, mandated the 

phase out of all coal power plants.  

119. Therefore, Respondent violated Article 2(1) of ASNEC Treaty. First, Respondent’s 

actions constitute a violation of the FET standard (A). Second, Respondent cannot invoke 

the ‘Exceptions’ under Article 9 of ASNEC Treaty (B). Third, alternatively, Respondent 

is liable even if its actions were taken with a legitimate purpose (C). 

 

A. Respondent’s Actions Constituted a Violation of the FET Standard.  

120. Article 2(1) of ASNEC Treaty on the “Treatment of Investments” states: 

Each Contracting Party shall accord at all times to Investments of Investors 

of other Contracting Parties fair and equitable treatment. The Investments 

shall also enjoy the most constant protection and security and no 

Contracting Party shall in any way impair by unreasonable or 

discriminatory measures their management, maintenance, use, enjoyment 

or disposal. In no case shall such Investments be accorded treatment less 

favourable than that required by international law, including treaty 

obligations. 

121. Article 2(1) contains the “minimum standard of treatment”169  under international law. 

This “incorporates the fair and equitable treatment standard under customary 

international law”170 as well as encompasses the breaches of minimum standard of 

treatment under customary international law171.  

122. In order to determine the violation of FET, all the acts of a host State have to be “seen 

cumulatively in context to each other and compared with”172. In the present case, 

Respondent violated the FET standard. First, the reversal of coal policy frustrated 

Claimant’s legitimate expectations (1). Second, Respondent’s actions were unreasonable 

                                                             
169 Electrabel, ¶7.155; Kaufmann-Kohler, 181.  
170 Blusun, ¶319 (3).  
171 Mejía-Lemos, ¶10.43; OECD Working Paper, 8-9. 
172 Stati, ¶¶1086, 1095. 
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(2). Third, Respondent failed to provide constant protection and security to Claimant’s 

investment (3). 

 

1. The reversal of coal policy frustrated Claimant’s legitimate expectations.  

123. Protection of the foreign investor’s legitimate expectations is a central part of the FET 

standard.173 The treatment by a host State must ‘not affect the basic expectations that 

were taken into account by the foreign investor to make the investment.”174  

124. In the present case, Respondent violated Claimant’s legitimate expectations. First, 

Claimant’s ‘legitimately’ expected favourable conditions and stable coal policies (a). 

Second, enactment of Law 66/2016 on phase out of coal power plants destabilized the 

legal framework governing T-1 (b). 

 

a. Claimant’s ‘legitimately’ expected favourable conditions and stable coal 

policies. 

125. Favourable conditions mean creating “an investor friendly environment”.175An investor’s 

‘legitimate’ expectations arise if at the time of investment, it relied on the representations 

of the host State.176 Such representations can be explicit or implicit in nature.177 It also 

includes the legal framework of the host State.178  

126. In the present case, Claimant had legitimate expectations because assurances of 

maintaining favourable conditions for foreign investors were given by Governor Ji-

Yeong (i). Legal framework of Respondent was supportive of the coal sector (ii). 

Investors of T-1 exercised due diligence (iii).  

 

                                                             
173 Saluka, ¶301-302; Electrabel, ¶7.75. 
174 Tecmed, ¶154; National Grid, ¶173. 
175 Electrabel, ¶7.79; Mejía-Lemos, ¶10.31.  
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i. Assurances of maintaining favourable conditions for foreign investors 

were given by Governor Ji-Yeong. 

127. The foundation of foreign investors’ legitimate expectations179 is laid when they rely on 

the “representations made by authorized officials”.180 Such officials must be “cloaked 

with the mantle of government authority.”181 

128. In the present case, Governor Ji-Yeong was an authorized official of Respondent as he 

was appointed by the Laocan Government182. He also issued the license for operation of 

T-1, in exercise of powers of the Laocan Government183. Therefore, his representations 

will give rise to legitimate expectations.  

129. Further, even political assurances can create legitimate expectations if they are specific 

and consistent.184 

130. In the present case, Governor Ji-Yeong had made consistent and specific representations. 

He had assured that “favourable conditions”185 will be maintained for foreign investors. 

He had been advertising Respondent’s coal friendly policies and stable investment 

climate, in the neighbouring countries.186 In Mercuria, he actively promoted Ticadia as 

the best place for the new power plant and thereafter, in a meeting with Mountaintop, the 

investment in T-1 was concluded.187  

131. In a meeting with Mountaintop and MFNB, he specifically assured that “operation of the 

plant would be economically beneficial”.188 MFNB, by relying on these consistent and 

specific representations made by Governor Ji-Yeong, decided to invest in Ticadia.189  

132. Therefore, even if Respondent asserts that Governor Ji-Yeong’s statements were political 

in nature, since these representations were specific and consistent, the Arbitral Tribunal 

must find that Claimant’s expectations are legitimate.  

 

                                                             
179 ADF, ¶189; Yannaca-Small, 400.  
180 ADF, ¶189. 
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ii. Legal framework of Respondent was supportive of the coal sector. 

133. The legal regime of the host State at the time of making the investment creates investors’ 

legitimate expectations in the State’s regulatory stability.190 Host States cannot 

fundamentally change their legal regime if the investors have relied on its stable legal 

and business environment.191  

134. In the present case, during the years 2009-2010, when the investment in T-1 was made192, 

the legal order of Respondent was stable. The coal sector was “highly stable”, despite the 

global trend towards transition into renewable energy.193 The share of coal sector in 

Respondent’s GDP was as high as 20%194 and the Laocan Government had “kept 

stimulating coal-fired power generation”.195  

135. Further, the coal regulations, at the time of investment, had not changed since the past 

twenty five years and in 2008, the draft law on transition into green energy was blocked 

in the Laocan Parliament.196 Moreover, in this regard, the speaker of the Laocan 

Parliament had stated that he “sees no reason to fix something that is clearly not 

broken”.197 Therefore, together, these facts show that the legal framework of Respondent 

was stable.  

136. The legal framework over which an investor is entitled to rely, also consists of the 

assurances contained in the licenses issued by the host State.198 A reduction in the 

license’s duration, as a result of the host State’s measure, frustrates the legitimate 

expectations of investors. 199 

137. In the present case, under the license issued to T-1, the investors were specifically 

promised an operational lifetime of forty years. This further created legitimate 

expectations that Respondent will not shut-down T-1 early.  

138. Even if the license mandates T-1 to be conformant with the “environmental 

regulations”200 of Respondent that does not establish that the expectations of Claimant 

are not legitimate. This is because legitimate expectations are created from the host 
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State’s legal order which existed “at time of making investment”201 and not after it. At 

the time of investment in T-1, no environmental concerns were raised by Respondent202 

and there were no environmental regulations in place which barred the operation of coal 

fired power plants.203 The coal policy was reversed later in the year 2016.204  

 

iii. Investors of T-1 exercised due diligence. 

139. The investor has a right to protection of its legitimate expectations when it has exercised 

due diligence at the time of investment.205 It is entitled to expect that the State’s actions 

will not affect the early assessment made by the investor of its “real legal situation.”206  

140. In the present, investors of T-1 exercised due diligence. This is because their assessment 

was based on the stable legal order of Respondent and its favourable attitude towards the 

coal industries,207 during the year 2009-10. Therefore, it rightly assessed that it will be 

beneficial to invest in Respondent State.   

 

b. Law 66/2016 destabilized the legal framework governing Ticadia-1. 

141. An investor has a right to certain stability and predictability of the legal framework.208 

The Preamble of ASNEC Treaty also recognises “the need to encourage and create 

stable” conditions for the investors.209 Host States should not reverse the policies which 

govern the investment.210 

142. In the present case, the coal sector in the Respondent state had been highly stable. 

However, Respondent drastically changed and destabilised the legal order governing its 

coal sector, by enacting the Law 66/2016 on the phase out of coal power plants. Due to 

this, the operational lifetime of T-1 was reduced to mere fourteen years, as opposed to 

the promised forty years. Therefore, Respondent frustrated Claimant’s legitimate 

expectations.  
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2. Respondent’s actions were unreasonable. 

143. According to Article 2(1) of ASNEC Treaty, Respondent is under an obligation to not 

take any unreasonable measure against the investments. A foreign investor is entitled to 

expect that the host state will not act in a manifestly inconsistent and unreasonable 

manner.211  

144. The AES Tribunal laid down the following test to determine if a host State’s act was 

unreasonable: “the existence of a rational policy; and reasonableness of the act of State 

in relation to that policy.”212  

145. In the present case, Respondent’s actions were unreasonable as the Law 66/2016 was not 

a rational policy (a). Respondent did not act in a reasonable manner (b). 

 

a. Law 66/2016 was not a rational policy.  

146. A policy is rational if it is guided by reasoning and logic.213 There must be a direct nexus 

between the State’s public policy objective and the measure adopted to achieve it.214  

147. In the present case, the phasing out of all coal power plants under Law 66/2016 is not 

logically sound as there is “no direct correlation”215 between coal emissions and the 

occurrence of floods in Respondent State. However, contrary to this finding, Respondent 

believed that “in all likelihood, it is the coal plants that contribute to the problem of the 

annual floods the most” even when there was no empirical evidence216 to substantiate the 

same. Thus, Law 66/2016 was not rational.  

b. Respondent did not act in a reasonable manner.  

148. A measure of host State is reasonable if the State’s regulatory powers are balanced with 

the interests of investors.217 In this regard, the determining factors are the “nature of the 

measure and the way it is implemented.”218 

149. In the present case, Respondent did not give due regard to the investor’s interests. It 

mandated shut-down of all coal power plants without providing any compensation to the 

investors.  
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150. Further, unlike its neighboring countries, which had been gradually shifting to green 

energy,219 Respondent ‘abruptly’ reversed its coal policy. Due to this, since the day Law 

66/2016 was enacted, the market value of T-1 fell significantly by 50%.220 Moreover, 

Respondent had the discretion to defer the implementation till June 2019221, however, it 

chose to implement the Directive on 6 July 2016, which was within five months of its 

adoption.  

151. Respondent asserts that the reasonableness of its actions is evidenced by Law 72/2016 

on ‘Energy Transition’ which allows Claimant to shift and invest in the Laocan 

Renewables Company (“LRC”). However, Respondent’s act is not reasonable as it 

requires a large amount of capital investment, which the Claimant cannot afford.222 Even 

if Claimant invests more, the “feed-in-tariff”223 scheme alone will not reasonably 

compensate for the losses. Moreover, the LRC, which is “owned and funded entirely” by 

Respondent224 is in essence, an attempt to take over the renewables energy sector.  

152. Therefore, cumulatively, all these facts show that Respondent has acted in an 

unreasonable manner.  

 

3. Respondent failed to provide constant protection and security to Claimant’s 

investment. 

153. Pursuant to Article 2 of ASNEC Treaty, Respondent is bound to provide “most constant 

protection and security” to Claimant’s investment. The standard of “constant protection 

and security” is co-extensive with the FET standard and “in its entirety is intended to 

ensure a fair and equitable treatment of investments”.225 It encompasses not only 

“physical security”226, but also “legal security”.227  

154. In the present case, Respondent failed to provide ‘constant’ legal protection as it abruptly 

reversed its coal policy and radically altered its laws which governed Claimant’s 

investment.  
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155. Law 66/2016 of Respondent State requires the T-1 power plant to shut down twenty six 

years before its expected lifetime of forty years. Due to this, T-1 LLC decided to file for 

bankruptcy as in the short span of fourteen years, it would never be able to generate 

adequate cash flows for repayment of loan to MFNB.228 Therefore, Respondent failed to 

provide constant protection and security to Claimant’s investment.  

 

B. Respondent Cannot Invoke The Exceptions Under Article 9 of ASNEC Treaty. 

156. Article 9 of ASNEC Treaty contains exceptions. It lays down situations wherein the host 

States can derogate from their obligations towards the investors. It is internationally 

recognised that exception clauses in the treaties should be read narrowly.229   

157. Pursuant to Article 9(1) (a) of ASNEC TREATY, host States are allowed to adopt or 

enforce any measure which is “necessary to protect human, animal or plant life or health”.  

158. In the present case, Respondent cannot invoke this exception clause because the reversal 

of coal policy was not necessary (1). Respondent’s act was not aimed to “protect human, 

animal or plant life or health” (2).  

 

1. The reversal of coal policy was not necessary. 

159. The defence of necessity cannot be invoked unless, an “essential interest” of a State is 

threatened by a “grave and imminent peril”.230 The invoking State cannot be the sole 

judge of the necessity.231 

160. In the present case, Respondent cannot take the defence of necessity as it was not 

threatened by an imminent danger which caused harm to the human, plant or animal life. 

Admittedly, various floods took place in Respondent State, which caused loss of public 

life and destruction of public property, however, this was not a new phenomenon.232 

Floods had been occurring in the Respondent State since the year 2000233 and there was 

no imminent danger to the environment in the year 2016. Further, prior to 2016, 
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Respondent had been actively encouraging investment in the coal sector234 and it did not 

enact any specific law to address the issue of floods.235  

161. Therefore, in the absence of an “imminent peril”, Respondent cannot justify that the 

reversal of coal policy was necessary.  

 

2. Respondent’s act was not aimed to protect human, animal or plant life or 

health. 

162. The essential interest sought to be safeguarded under Article 9(1) (a) of ASNEC Treaty 

is the protection of “human, animal or plant life or health”. A State must show that the 

measure taken by it was the “only way” to safeguard its essential interest.236 

163. In the present case, there was no empirical evidence to suggest a “direct correlation” 

between the coal emissions and the floods.237 Therefore, it cannot be claimed that the 

enactment of Law 66/2016 was the only way to resolve the issue of floods and protect 

the environment or plant/animal life.  

164. Further, Respondent had not even voted in favour of the Coal Directive at the ASNEC 

Council’s meeting.238 Moreover, Respondent admitted that it had signed the Seoul 

Agreement under the “ever increasing” pressure of the other ASNEC Member States239 

and not due to any genuine environmental concern. This further evidences that the 

objective of Respondent’s acts was not to protect human, animal or plant life or health, 

which is required under Article 9(1) (a) of ASNEC Treaty. Therefore, Respondent cannot 

invoke this exception clause under ASNEC Treaty.  

 

C. Alternatively, Respondent is Liable Even if its Actions were Taken with a 

Legitimate Purpose.  

165. A legitimate policy goal such as environmental protection does not justify the violation 

of investment treaty obligations, unless it is pursued by using the least restrictive 

means.240  
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166. In the present case, even if Respondent reversed the coal policy in order to address 

climate change, it should have undertaken least restrictive measure, instead of mandating 

the phase out of T-1. The Coal Directive was binding on Respondent only to the extent 

of “result to be achieved” and it gave the member States discretion to decide the “choice 

of form and methods”.241  

167. In view of this, if Respondent’s acts were aimed to protect the environment, or were 

otherwise in public interest, then it should have wisely exercised its discretion to balance 

the interests of investors. It should have undertaken the following alternative measures, 

which are “least restrictive” in the present case: 

 

1. Law 72/2016 and the feed-in-tariff scheme could have been more investor-

friendly. 

168. Respondent should have provided financial aid to Claimant in order to facilitate 

investment in the renewable energy sector. This would have removed the financial 

roadblock faced by Claimant. Such financial assistance would have been justified 

because as compared to T-1, which was the newest plant in Respondent State and had 

“state of the art” 242 infrastructure, most of the other coal power plants in Respondent 

State were old. They had been operating since the year 1980243 and were already 

amortised244. Thus, due to early shutdown of T-1, Claimant suffered more losses than the 

other coal power plants’ owners.  

 

2. Capping of coal emissions. 

169. Instead of mandating phase out of coal power plants, Respondent should have set a cap 

on the amount of coal emissions. Even the Coal Directive had allowed Member States to 

consider their “specific circumstances” and “encouraged to gradually reduce” the coal 

based energy generation. Due to this abrupt action, the market value of T-1 was 

significantly reduced. 
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3. Respondent could have postponed implementation.  

170. Respondent should not have implemented the Coal Directive in the same year of its 

adoption i.e. 2016 as it had the discretion to implement it by 1 June 2019245. This 

extended time window would have given an opportunity to MFNB and Mountaintop to 

accordingly plan their actions.  

171. Therefore, since Respondent failed to undertake least restrictive measures, it shall be 

liable for violating the FET standard.  

Conclusion of Issue IV 

173. Claimant respectfully requests the Arbitral Tribunal to find that Respondent violated FET 

standard. Claimant’s expectations were legitimate and Respondent frustrated them by 

abruptly reversing its coal policy. Respondent’s actions were unreasonable and they 

destabilised the legal order of Respondent. Respondent cannot assert that its acts are 

covered under the exception to ASNEC Treaty as its requirements have not been met. 

Even if its acts had a legitimate purpose, it lacked the exercise of least restrictive means.  
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PRAYER FOR RELIEF 

 

174. The Claimant hereby requests the Arbitral Tribunal:  

 

1. Dismiss the challenge of removal of Mr Perry Mason from the Arbitral Tribunal. 

 

2. Find jurisdiction over the dispute.  

 

3. Find attribution of the conduct of Respondent to ASNEC.  

 

4. Find that Respondent breached Article II of the ASNEC Treaty.  

 

5. Award Claimant compensation in an amount no less than USD 450,000,000 plus 

interest as of the date of violation.  

 

6. Award Claimant all costs and fees related to these proceedings.  
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