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STATEMENT OF FACTS 

1. The Claimant, Goliath National Bank JSC, is a joint-stock company incorporated 

under the law of the Republic of Mercuria. The Respondent is the Republic of 

Laoc. Both Mercuria and Laoc are members of the ASNEC, and they signed the 

ASNEC Charter. Mercuria and Laoc are also parties to the Treaty Concerning the 

Encouragement and Reciprocal Protection of Energy Investments in the ASNEC 

Region.  

2. Laoc’s economy has been relying on the coal sector for decades because of its 

extensive coal deposits. The coal sector employs a substantial part of the Laocan 

electorate, which explains why the Laocan authority has a favorable attitude 

towards the coal industry. Domestic electricity production in Laoc is dominated 

by coal-fired power plants, many of which are nearing the end of their life circles. 

Foreign investors own some of the Laocan coal-fired power plants.  

3. Although there were some voices in Laoc saying that it should switch to cleaner 

energy sources, the Laocan government never gave much attention to such views 

and kept stimulating coal-fire power generation. The governor of Ticadia, Mr. 

Ji-Yeong, was among those who are in favor of the coal economy. He has made 

numerous visits to institutional investors and banks in ASNEC countries, 

advertising coal-friendly policies of Laoc and stable investment climate in the 

region. The speaker of the Laocan Parliament also stated that he saw no reason to 

change to cleaner energy sources. 

4. Mountaintop Investments LLC is a Mercuria-incorporated company. In August 

2009, Mountaintop got an approval for the construction of a high-efficiency 850 

MW coal-fired power plant from the local authorities in the municipality of 

Ticadia, and received the name “Ticadia-1” as the first power plant constructed in 

this municipality. The projected lifetime of Ticadia-1 is 40 years. Mercurian First 

National Bank JSC, a joint-stock company incorporated in Mercuria, had a 
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long-standing cooperative relationship with Mountaintop.  

5. During a meeting in August 2009, the Governor Mr. Ji-Yeong promised to 

Mountaintop and MFNB that all relevant government officials will cooperate 

with Mountaintop to the fullest extent possible for the T1 project. In a later public 

news interview, the Governor acknowledged that he actively sought to convince 

Mountaintop and MFNB to invest in Ticadia-1, and that he ensured to maintain 

“favorable conditions for foreign investors”. In addition, Mr. Ji-Yeong presented 

the T1 project as one of his key achievements as a governor during the re-election 

campaign.  

6. Considering Laoc’s strong political support for coal-fired power plants and its 

long-term stable investment environment in the coal-fired industry, MFNB’s 

board decided to loan money to Mountaintop for the construction of Ticadia-1. 

7. In late 2010, MFNB and signed the Financing Agreement with Mountaintop’s 

Laocan subsidiary Ticadia-1 LLC, in which MFNB granted a loan of USD 600 

million for the construction of Ticadia-1. MFNB’s investment accounts for 

around 60% of the total cost of construction. Thus, MFNB became the largest 

stakeholder of T1 project. 

8. On 15 December 2010, Ticadia-1 LLC bought a plot of land, obtained a 

construction permit, and began building the power plant. Ticadia-1 was 

commissioned and became fully operational on 25 September 2014.  

9. On 6 July 2016, the Laocan Parliament enacted Law 66/2016 to phase out all 

coal-fired power plants by 31 December 2028. Laoc’s sudden reversal of its 

domestic regulation on the coal industry forced T1 to shut down 26 years before 

the end of its expected 40-year lifetime. Due to Laoc’s action, T1 turned from a 

highly profitable investment into an economic burden for its owner. 

10. Laoc also devises the so-called “Energy Transition Plan” by adopting Law 

72/2016. Law 72/2016 establishes a feed-in tariff scheme for the renewables 

sector. It also envisages the creation of the state-funded LRC, which is tasked 
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with headlining the development of the Laocan renewables sector and building a 

number of large-scale renewable facilities in all regions of Laoc. Though Law 

72/2016 offers the Claimant a chance to invest further into the renewable energy 

sector, Claimant would have to commit a further substantial amount of capital to 

construct renewable energy generating installations.  

11. Following the enactment of Law 66/2016, the market value of the assets that were 

pledged to MFNB as security under the Financing Agreement dropped 

significantly. MFNB failed to seek additional securities from Ticadia-1 LLC and 

Mountaintop, and found itself in a difficult situation caused by the lack of 

liquidity. Therefore, on 1 July 2017, MFNB sold all claims against Mountaintop 

as well as the rights to claim compensation from Laoc under the Treaty to GNB 

through an Assignment Agreement in exchange for USD 150,000,000.  

12. Over one year after the assignment, GNB sent its Notice of Arbitration to the 

Republic of Laoc appointing Mr. Perry Mason as its arbitrator on 31 January 

2019.  

13. Mr. Mason is an experienced arbitrator. On 9 May 2018, he was invited by the 

podcast The Arbitration Station and shared his career tips on Climate Change 

Arbitration. As the number of Climate Change Arbitration has been increasing 

since 2019, Mr. Mason was appointed as an arbitrator in two coal-fired phase-out 

cases, including Hewer Plants and C-Energy. On 3 June 2019, Mr. Mason 

retweeted and commented on the news regarding Hewer Plants’ arbitration. Mr. 

Mason was appointed seven times by respondent states in his career.  

14. Mr. Mason’s activities in The Arbitration Station was available at the time of the 

filing. However, the junior associate for Respondent who ran a background check 

on Mr. Mason considered the comments to be irrelevant to Mr. Mason’s 

appointment in the instant case.  

15. On 2 June 2019, Respondent’s lawyer became aware of Mr. Mason’s activity in 

Hewer Plants through an article published on International Arbitration News. 
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Respondent’s lawyer discovered Mr. Mason’s Twitter comments on 3 June 2019. 

Respondent did not commence the challenge against the appointment of Mr. 

Mason until 16 June 2019.  
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ARGUMENTS 

Jurisdiction and Admissibility 

I. Claimant has standing in this claim. 

1. The Claimant has submitted its claim for arbitration pursuant to Article X of the 

Treaty for Respondent’s breach of an obligation under the Treaty. Respondent 

objects that the MFNB’s treaty claims could not be assigned to Claimant under 

international law, so ratione personae condition was not met.  

2. Contrary to Respondent’s objections, Claimant will demonstrate its Standing in 

the current arbitration proceedings on two grounds. First, GNB is the legal 

successor of MFNB, and MFNB’s right to raise treaty claims against Laoc was 

effectively assigned to GNB [A]. Alternatively, Claimant satisfies jurisdiction 

ratione personae requirement at the time of filing because Claimant itself is a 

protected investor pursuant to Article I (4) of the Treaty [B]. 

A. MFNB’s right to treaty claims against Respondent was effectively assigned to 

GNB. 

3. Respondent has explicitly acknowledged that MFNB was an investor under the 

Treaty and that MFNB had claims against Respondent for breach of international 

law caused by the challenged measures of Respondent.1 Here, MFNB assigned 

Claimant all rights and obligations arising from the Financing Agreement by 

executing Article 1 of the Assignment Agreement. Article 1.1 specifies explicitly 

that “this assignment includes any potential claims against Mountaintop 

Investments LLC and the Republic of Laoc.”2  

4. The issue here is whether the treaty claim against Respondent was effectively 

assigned to Claimant.  

                                                 
1 Respondent’s Response to the Notice of Arbitration, § 605. 

2 Exhibit C-12. 
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5. Claimant will show that the treaty claim against Respondent has been effectively 

assigned to Claimant under international law. First, there is no prohibition against 

the assignment of treaty claims in the current case [1]. Second, the assignment 

between MFNB and GNB did not violate the intuitu personae principle. [2]. 

Third, the assignment of treaty claims was in good faith because Claimant was 

under the protection of the Treaty at the time of Respondent’s breach [3]. Finally, 

the assignment of treaty claims is compatible with the intention of the Treaty [4]. 

Therefore, the assignment between MFNB and Claimant was valid. 

1. First, there is no prohibition against the assignment of treaty claims. 

6. The law of assignment remains an area in which freedom of contract is the 

guiding principle.3 There is no exception in the context of the assignment of 

treaty claims.4 No reported decision has ruled that an assignment is per se invalid 

or illegitimate.5  

7. The Daimler tribunal confirmed that the assignment of treaty claims is 

legitimate.6 The tribunal accepted that rights associated with an investment are in 

principle separable from the right to bring a claim.7 An investor protected by an 

investment treaty has a direct claim which it would be entitled to divest as long as 

the transfer is not prohibited by the host state.8  

8. In the current case, the Treaty does not prohibit the assignment of treaty claims 

[a], and Respondent did not raise objection to the assignment of treaty claims [b]. 

Accordingly, there is no prohibition against the assignment of the current treaty 

claim.   

a. The Treaty does not prohibit the assignment of treaty claims. 

                                                 
3 Modern Law of Contracts, Section 21; Danilo. 
4 The ICSID Commentary, P 337. 
5 See Vivendi; Vivendi II; Loewen; GEA. 
6 Daimler, § 140. 
7 Daimler, § 144. 
8 Nelson Goh, P 25; Wintershall, § 51. 
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9. In the current case, the Treaty dictates the rights and obligations of the parties 

arising directly from the investment, and the secondary right to raise arbitration if 

the investment fails due to Respondent’s breach.9 It contains no language 

prohibiting the assignment of treaty claims.  

10. On the basis of the VCLT, the primary element of interpretation should be the 

"ordinary meaning" given to the terms of the treaty.10 Since there are no terms of 

the Treaty forbidding the assignment of treaty claims, there is no ground to read 

into the Treaty such prohibition that is simply not there. Therefore, the Treaty 

does not prohibit the assignment of treaty claims.  

b. Respondent did not raise objection to the assignment of treaty claims.  

11. Claimant served the notice of assignment on Respondent the day after the 

Assignment Agreement was executed.11 The Assignment Agreement specifies 

clearly that the potential claims against Respondent had been transferred to 

Respondent.12 Between the date of the notice of assignment and the date of 

initiating arbitration, Respondent had over one year to raise its objection to the 

assignment to of the potential treaty claims, but it kept silence about the 

assignment.13 Therefore, Respondent gave up its right to raise objection to the 

assignment of treaty claims.14 

12. Accordingly, there is no prohibition against the assignment of treaty claims when 

the Treaty is silent about the assignment and when Respondent did not object the 

assignment. 

2. Second, the assignment between MFNB and GNB did not violate the 

intuitu personae principle.      

                                                 
9 See Bishop, P 11; Dolzer, P 179; UNCTAD ISD, P22. 
10 VCLT, Article 31. 
11 Exhibit 12. 
12 Exhibit 12.  
13 Uncontested Statement of Facts, L 1520. 
14 Autopista, §129. 
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13. Respondent challenges Claimant’s Standing on the ground that treaty claims are 

necessarily intuitu personae, i.e. having a close link to the personality of the 

original investor, which imposes limits on their assignability.  

14. Claimant submits that the assignment of treaty claims between MFNB and GNB 

does not violate intuitu personae principle because MFNB’s original investment 

does not have the personal nature.  

15. Rights and obligations with intuitu personae nature could hardly be assigned to a 

third party.15 Intuitu personae nature of obligations is reflected by considerations 

in forming the relationship.16 Investment in the form of sole money contribution 

does not have personal nature, thus the investment and claims arising from it are 

freely assignable.17 

16. In Vannessa, through bidding, the original investor PD was granted by the host 

country the right to the construction of a metal mining project. The Vannessa 

tribunal held that the relationship between PD and the host country do have the 

intuitu personae nature. The tribunal reasoned that the identity of PD was a 

material element in the investment on two grounds.18 First, as the original 

investor, PD was selected after a deliberate consideration of its technical capacity, 

which had been planned in advance.19 The process of selecting PD among 

dozens of companies indicates its distinctive identity.20 Second, PD itself 

considered that it had been chosen, not for anonymous or generic supplier of 

services, but for its own particular qualities.21  

17. Our case is distinguished from Vannessa because the identity of MFNB is 

immaterial to the investment. In Vannessa, the identity of PD is material because 

the investment concerned the construction of a metal mining project, which in 

nature requires technical capacity and experience in the concerned construction 

                                                 
15 Vannessa, § 125. 
16 Vannessa, § 125. 
17 Fedax, § 40.  
18 Vannessa, § 148. 
19 Vannessa, § 148. 
20 Vannessa, § 148; Venezuela § 44. 
21 Vannessa, § 149. 
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projects. However, in the current case, MFNB simply provided financial 

resources to the construction project as a lender. The identity of a lender would 

not affect the construction and the function of the power plant. Whether the 

money is from MFNB or GNB, the nature of providing financial resources remain 

the same. Since the sole contribution by MFNB is money, which has no personal 

nature, the relationship between MFNB and Respondent does not have intuitu 

personae nature. 

18. The current case is similar to Fedax, in which the tribunal held that the assignee 

of the original investor has the standing to sue because the contribution of money 

has no personal nature.22 In Fedax, the Government had issued promissory notes 

to the original investor, who subsequently transferred these promissory notes by 

way of endorsements to the claimant.23 The Tribunal confirmed the claimant’s 

competence to raise arbitration, noting that the country has no expectation as to 

who would be the buyer of the Promissory notes.24 The investor would change 

with every endorsement but the investment itself—money—would remain 

constant.25 The contribution of money has no personal nature, thus the claim 

arising from such investment shall be freely assigned together with the 

investment.26 

19. Similarly, Respondent has no expectation as to the identity of the lender, because 

the identity of a lender would not affect the construction project to which the 

financial resources was devoted. Since the sole contribution by MFNB is money, 

which has no personal nature, the claims arising from investment by way of 

paying money could be freely assigned to GNB.  

20. Accordingly, the assignment of treaty claims between MFNB and GNB does not 

violate intuitu personae principle because MFNB’s monetary investment does not 

have personal nature.  

                                                 
22 Fedax, § 38.  
23 Fedax, § 1.   
24 Fedax, § 25.  
25 Fedax, § 26.  
26 Fedax, § 38.  
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3. Third, the assignment was in good faith.  

21. International investment law adopts a permissive approach regarding the 

assignment of treaty claims, but allows the doctrine of abuse of rights to provide a 

counter-balance and safeguard.27 Therefore, the assignment of treaty claims is 

regarded as valid if it is concluded in good faith.28  

22. The Mihaly case is long regarded as the leading case in objecting the treaty claim 

assignment.29 In Mihaly, the Canadian investor attempted to assign its interest to 

a US investor who could take advantage of a bilateral investment treaty and 

ICSID jurisdiction. The tribunal held that a claimant could not cure a 

procedurally defective claim via assignment because ‘no one could transfer a 

better title than what he really has’. Instead of absolutely barring assignment of 

treaty claims, Mihaly focused on prohibiting bad faith assignment for the purpose 

of creating jurisdiction.30   

23. In SG v. Dominican, the tribunal reaffirmed that the transfer of investments was a 

normal feature of the global economy, and the transfers are not as disqualified 

from treaty protection.31 The tribunal reasoned that the assignment of treaty 

claims must be a bona fide transaction and “not devised to allow a national of a 

State not qualifying for protection under a treaty to obtain an inappropriate 

jurisdictional advantage otherwise unavailable by transferring its rights 

after-the-fact to a qualifying national.”32 When a claimant shares the same 

nationality of the relevant contracting party at the time of the breach, the 

assignment of treaty claims from the original investor to the current claimant 

would be a bona fide transaction.33  

24. In the current case, GNB was incorporated in Mercuria, which is a contracting 

party to the Treaty. Thus, GNB has the nationality of the contracting party at the 

                                                 
27 Nelson Goh, P 38. 
28 Nelson Goh, P 38. 
29 Douglas, P 188; African Holding, § 63. 
30 Tokios, § 22; Rumeli, § 331. 
31 SG v. Dominican, § 44. 
32 SG v. Dominican, § 58. 
33 SG v. Dominican, § 58. 
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time of the breach. Unlike the claimant in Mihaly, who seeks to obtain access to 

treaty protection where it would otherwise not be granted, GNB was within the 

ambit of Treaty protection at the time of the breach. Therefore, the assignment in 

the current case is a bona fide transaction, which is not forbidden under the 

international investment law.  

4. Finally, the assignment of treaty claims is compatible with the intention of 

the Treaty.   

25. The overarching aim of invest-state dispute settlement mechanism achieved by 

investment treaty is to encourage cross-border foreign investment by providing 

investors a fair dispute settlement platform.34 The Treaty in the instant case 

embodied such goal in the Preamble. The Daimler tribunal proposed good 

commercial reasons why the assignment of claims is compatible with the 

investor-state dispute settlement system. Since the assignment of claims 

facilitates and accelerates the productive re-employment of assets, it gives 

incentives for potential investors.35 Conversely, forbidding assignment of treaty 

claims would reduce the investor’s incentive to make cross-border investment 

because investors would worry about the liquidity of their investment.36 

Accordingly, allowing the assignment of claims would encourage cross-border 

foreign investment, which is in accordance with the target of the Treaty.  

26. In the current case, the necessity to assign the treaty claim is particularly apposite 

because MFNB had lacked liquidity due to the failed investment.37 Respondent 

reversed abruptly its domestic policy, changing a profitable investment into an 

economic burden for MFNB. Though MFNB would have a claim against 

Respondent, the claim could be difficult to pursue when MFNB has little funding 

or recourse to capital. By assigning the treaty claims to a more financially 

competent entity, MFNB gets relieved from the financial dilemma caused by 

                                                 
34 ICSID Convention; Oxford Handbook, P 145. 
35 Daimler, § 140. 
36 Teinver SA, § 254. 
37 Statement of Uncontested Facts, L 1540. 
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Respondent. Also, the claim arising from Respondent’s arbitrary reversal of its 

domestic policy would get a chance to be adjudicated, which is in line with the 

intention of the Treaty.  

27. Accordingly, the assignment of treaty claims is compatible with the intention of 

the treaty because it would encourage cross-border foreign investment, and 

facilitates the adjudication of the investment disputes.  

28. In conclusion, MFNB’s right to treaty claims against Respondent was effectively 

assigned to GNB when no terms in the Treaty prohibits the assignment of treaty 

claims, and when MFNB’s investment did not have personal nature. The bona 

fide nature of the assignment and the intention of the Treaty also confirm the 

validity of the assignment of current treaty claim. 

B. Alternatively, Claimant has Standing because Claimant itself is a protected 

investor pursuant to Article I (4) of the Treaty.  

29. If the Tribunal does not recognize the validity of the assignment of treaty claims, 

Claimant would otherwise assert that it is a protected investor pursuant to Article 

I (4) of the Treaty, and thus has Standing in the current proceedings. 

30. It is an accepted principle of international adjudication that jurisdiction will be 

determined by reference to the date on which judicial proceedings are instituted.38 

31. As analyzed above, GNB has successfully been assigned all rights and claims 

originally owned by MFNB under the Financing Agreement, which includes: (i) 

the right to get repayment as the lender of the construction project; (ii) the right to 

the pledged assets; (iii) the right to raise claims against Ticadia-1 LLC or 

Mountaintop based on the Financing Agreement; and (iv) the right to raise claims 

against Laoc based on the Treaty. While the right to raise treaty claims against 

Laoc through assignment might be in dispute, other rights had been successfully 

transferred.39 This is supported by the facts that GNB had stepped into MFNB’s 

                                                 
38 The ICSID Commentary, P 92; CSOB, § 31.    
39 Procedural Order No.3, L 1805.                                                                                       
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shoes in the ICC case against Mountaintop.40  

32. The current arbitration proceeding was instituted by Claimant on 31 January 2019.  

As of that date, Claimant owned the right to the pledged assets, which includes all 

assets of Ticadia-1 Power Plant, the land plot, as well as shares in Ticadia-1 LLC 

owned by the Mountaintop.  

33. To have the standing to raise the arbitration proceedings under the Treaty, 

Claimant should be the Investor that owned Investment in Laoc. According to the 

Article I (4)(b) of the Treaty: “‘Investor of a Contracting Party’ means a company 

or other organisation organized in accordance with the law applicable in that 

Contracting Party.”41 Mercuria is a party to the ASNEC Energy Investment 

Treaty, and GNB is a Mercuria-incorporated company. Hence, GNB satisfies the 

requirement of “investor of a Contracting party”. Therefore, GNB has Standing to 

raise the arbitration as Investor of a Contracting Party. 

34. In summary, Claimant has standing in the current arbitration proceedings on two 

grounds. First, MFNB’s right to raise treaty claims against Laoc was effectively 

assigned to Claimant, and thus Claimant has standing in the current proceedings. 

Alternatively, Claimant satisfies jurisdiction ratione personae requirement at the 

time of filing because Claimant itself is a protected investor pursuant to Article I 

(4) of the Treaty. 

II. The challenged measures are attributable to Respondent. 

35. The two challenged measures are Law 66/2016 and Law 72/2016, which are both 

domestic laws enacted by the central government of Laoc. Respondent denied its 

responsibility to Claimant on the ground that Respondent was forced by ASNEC 

to act, so Law 66/2016 should be attributable to ASNEC.  

36. Contrary to Respondent’s argument, Claimant submits that the challenged 

measures are not attributable to ASNEC because ASNEC did not exert effective 

                                                 
40 Statement of Uncontested Facts, L 1555. 
41 ASNEC Energy Investment Treaty, L 1590.  
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control over the enactment of the challenged measures [A]. Further, both Law 

66/2016 and Law 72/2016 are attributable to Respondent because the enactment 

of domestic laws by the Parliament is within the definition of State act and is 

attributable to the State under the international law [B].  

A. The challenged measures are not attributable to ASNEC.  

37. Only when the act of a State organ proves to be under the effective control of an 

international organization, will the organization be held exclusively responsible.42  

Respondent denied its responsibility on the ground that it was forced to enact 

Law 66/2016 by ASNEC. Claimant will show that the Law 66/2016 is not 

attributable to ASNEC because ASNEC did not exert effective control over the 

enactment of Law 66/2016 [1]. Alternatively, even if the Tribunal holds that Law 

66/2016 is attributable to ASNEC, Law 72/2016, as part of the challenged 

measures is not attributable to ASNEC [2].  

1. ASNEC did not exert effective control in the enactment of Law 66/2016.  

38. The Article 120 of ASNEC Founding Charter specifies that the attribution of the 

conduct between the Member States and ASNEC shall be governed by Article 6 

and 7 of the IO Responsibility Articles.43 According to Article 7 of IO 

Responsibility Articles, when a State is placed at the disposal of an international 

organization, and the organization exercises effective control over that conduct, 

the act shall be considered under international law an act of the organization.44 

Under international law, this “effective control’ test has always been applied to 

determine the responsibility of an international organization.45 Therefore, unless 

ASNEC exerted effective control over Respondent in directing the enactment of 

the challenged measures, the challenged measures are not attributable to ASNEC.  

39. Claimant will demonstrate that ASNEC did not exercise effective control over 

Respondent to enact Law 66/2017 for the following reasons. First, the 

                                                 
42 Jean, P 92; Cedric, P 132. 
43 ASNEC Founding Charter, Article 120. 
44 IO Responsibility Articles, Article 7. 
45 Jean, P 92; Kjetil P 12. 
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requirement to reduce the production of energy from coal-fired power plants to 

zero (“Requirement”) is not binding on Respondent [a]. Alternatively, even if the 

Requirement is binding, Respondent has full discretion as to how to satisfy the 

Requirement [b].  

a. First, the Requirement is not binding on Respondent.  

40. “Effective control” is a term subject to interpretation.46 In the ordinary sense, 

control means “the power to influence or direct people's behavior or the course of 

events.”47 In the context of determining the responsibility of an international 

organization, Behrami and Saramati case interpreted that there is effective control 

exercised by the international organization when the organization retained 

ultimate authority and control so that the act was delegated.48 This interpretation 

is widely recognized and applied by other tribunals when deciding the attribution 

of acts between States and international organizations.49   

41. As the drafter of the IO Responsibility Articles, ILC indicated that the agreements 

concluded between the contributing States and international organizations 

provide the necessary elements to determine the degree of control of the 

organization and the contributing State.50 The ASNEC Charter specifies all rights 

and obligations of ASNEC members and the relationship between ASNEC and its 

members. Therefore, ASNEC Charter should be considered when determining the 

degree of control. 

42. According to Article 115 of ASNEC Charter, directives are not binding in its 

entirety, but simply binding as to the result to be reached.51 ASNEC Charter 

further clarifies that member States has full discretion to determine the form and 

methods to reach that ends.52 Therefore, in a directive published by ASNEC, the 

target would be the sole part that has binding force on the member States. 

                                                 
46 Dannenbaum, P 114. 
47 Oxford Dictionary. 
48 Behrami; Saramati.  
49 Nicaragua, P 132; Spijkers, P 541. 
50 See ILA 2004 Report. 
51 ASNEC Charter, Article 115. 
52 ASNEC Charter, Article 115. 
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43. The preamble of the Directive 2016/87 says that is “appropriate to establish a 

binding 2030 Association target of a share of at least 75% of renewable 

energy...”53 Also, the Article 2 of Directive 2016/87 is titled as “Binding overall 

Association target for 2030,” which reiterates that the target of the directive is to 

ensure the share of energy from renewable sources in the gross final consumption 

of energy to be at least 75%. Considering both the preamble and the Article 2, the 

target of Directive 2016/87 is to promote the share of renewable energy to at least 

75%. Since the target in a directive is the exclusive part that has binding force, in 

Directive 2016/87, merely the target to increase the share of renewable energy to 

at least 75% have binding force, obligations specified by other articles are not 

binding on Respondent.  

44. Article 7 of Directive 2016/87 states that “each Member State shall reduce the 

percentage of its final gross production of energy from coal-fired power plants to 

0”. Though it employs the word “shall”, which seems to suggest certain degree of 

control, the Requirement is not binding to Respondent because it is not the target 

of Directive 2016/87. Hence, Respondent has no obligation to comply with the 

Requirement. Since Respondent has no obligation to enact the law that would 

“reduce the percentage of its final gross production of energy from coal-fired 

power plants to 0,” the enactment Law 66/2016 was Respondent’s own willful 

act.  

45. Since the Requirement has no power to influence Respondent in the enactment of 

Law 66/2016, ASNEC did not retain ultimate authority and control in enacting 

Law 66/2016. Accordingly, Respondent’s decision to enactment of Law 66/2016 

was not under the control of ASNEC.  

b. Alternatively, Respondent has full discretion as how to meet the Requirement. 

46. In the event that the Tribunal finds the Requirement is binding on Respondent, 

the enactment of Law 66/2016 was still not under effective control of ASNEC 

                                                 
53 Directive 2016/87. 
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because Respondent has the discretion not to enact Law 66/2016, but adopt other 

methods that satisfy the Requirement.  

47. The enactment of Law 66/2016 which phases out all coal-fired power plant is not 

the only way to reduce the production of energy from coal-fired power plants to 

zero.  For instance, Directive also suggests that member countries may apply 

support schemes to provide incentives for to encourage companies to voluntarily 

transit to renewable energy. 

48. When Respondent had full discretion not to enact Law 66/2016 that phase out 

abruptly all coal power plants, Respondent chose to design Law 66/2017 as a 

method to comply with the Requirement. Respondent drafted the content of Law 

66/2016 and made the decision of when and whether to enact Law 66/2016. 

ASNEC did not retain ultimate authority and control in enacting Law 66/2016 

because it was not the decision-maker both in the content and in whether or when 

to enact. Therefore, ASNEC did not exert effective control over Respondent in 

enacting Law 66/2017.  

49. Accordingly, Law 66/2017 is not attributable to ASNEC since ASNEC did not 

exercise effective control over the enactment of Law 66/2017. 

2. Alternatively, Law 72/2016 is not attributable to ASNEC because ASNEC 

did not interfere with the enactment of Law 72/2016.  

50. If the Tribunal finds that Law 66/2016 is attributable to ASNEC, Claimant could 

still raise arbitration proceedings against Respondent because the enactment of 

Law 72/2016 is attributable to Respondent without ASNEC’s interference. 

51. Law 72/2016 undeniably is Respondent own willful act because ASNEC did not 

have any involvement in the enactment of Law 72/2016 at all. Directive 2016/87 

did not mandate Respondent to establish a feed-in tariff scheme and create LRC.  

52. Claimant challenged Law 72/2016 as a violation of the Treaty for it was Laocan 

government’s attempt to take over the renewable energy market. Therefore, 
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among the challenged measures, at least Law 72/2016 is attributable to 

Respondent.  

53. In summary, Contrary to Respondent’s argument, Law 66/2017 is not attributable 

to ASNEC since ASNEC did not exercise effective control over the conduct. 

Alternatively, at least Law 72/2016 is attributable to Respondent because the 

enactment of Law 72/2017 is Respondent own act without any interference by 

ASNEC. 

B. The challenged measures are State acts that are attributable to Respondent. 

54. State Responsibility Articles accurately reflects customary international law on 

State responsibility.54 A State shall take responsibility for its act that constitutes a 

breach of international obligations and is attributable to the State under 

international law.55 According to Chapter II of State Responsibility Articles, 

legislation by the Parliament of one State is the most typical illustration of a State 

conduct, and is attributable to a State.56 

55. In the instant case, the Parliament of Respondent enacted Law 66/2016 and Law 

72/2016, disrupting the long-standing stability of the legal framework in the 

energy sector. By its abrupt reversal of domestic energy policy, Respondent 

substantially diminished the interest of Claimant’s investment, violating its 

international obligation mandated by the Treaty.  

56. Since the actor is the Parliament whose legislative act is a State conduct, the 

challenged measures are attributable to Respondent and Respondent shall bear 

responsibility for the challenged measures.  

57. Accordingly, the two challenged measures, Law 66/2016 and Law 72/2016, are 

both State acts that are attributable to Respondent.  

58. In summary, neither Law 66/2016 nor Law 72/2016 could be attributable to 

                                                 
54 Crawford, P 3;  
55 ILC Rules, Article 2; Oppenheim, P 171; Benedict, P 600. 
56 ILC Rules, Article 5-6. 
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ASNEC because ASNEC did not exert effective control in their enactment. The 

two challenged measures are both State acts that are attributable to Respondent.  

Merits 

III. Law 66/2016 and Law 72/2016 violate Article II (1) of ASNEC 

Energy Investment Treaty. 

59. Article II (1) of the Treaty provides that: 

Each Contracting Party shall accord at all times to Investments of Investors 

of other Contracting Parties fair and equitable treatment. The Investments 

shall also enjoy the most constant protection and security and no 

Contracting Party shall in any way impair by unreasonable or 

discriminatory measures their management, maintenance, use, enjoyment or 

disposal. In no case shall such Investments be accorded treatment less 

favorable than that required by international law, including treaty 

obligations. 

60. Regarding treaty interpretation, Article 32 of the VCLT requires avoidance of 

“result which is manifestly absurd or unreasonable”, i.e., redundancy.57 Article II 

(1) of the Treaty lists different obligations separately. Thus, the prevailing 

practice is to interpret these obligations as autonomous ones with independent 

meanings.58  

61. Law 66/2016 and Law 72/2016 (together “The Laws”) violate “fair and equitable 

treatment” because the Laws substantially changed Laoc’s coal-fired investment 

climate [A], that the Laws violate “constant protection and security” because the 

Laws offered no rescuing scheme to Mountaintop and MFNB [B], that the Laws 

violate “protection against unreasonable or discriminatory measures” because the 

Laws served assumptive policy objectives, failed to address Laoc’s public policy 

concerns, and treated MFNB and Mountaintop differently from LRC [C], and that 

the Laws violate “treatment required by international law” because the Laws 

                                                 
57 Article 32, VCLT. 
58 See e.g. Article 10, ECT; Article 2, Denmark/Slovenia BIT; Article 2, Egypt/Armenia BIT. Schreuer, P 63-155; 

Yannaca-Small, P 40-42; Plama, §163; WA Investments, § 461-691.  
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completely altered Laoc’s regulatory environment for the coal-fired industry [D].  

A. Law 66/2016 and Law 72/2016 fail to accord FET to investors. 

62. The Treaty requires the contracting states to accord FET to foreign investors.59 

Leading scholars and tribunals have included investors’ legitimate expectation as 

an essential element under FET.60 Legitimate expectation is closely linked with 

the stability of the legal framework.61 The investors are entitled to expect that the 

host state would enact and apply the laws in a consistent and predictable 

manner.62 Frustration of legitimate expectation materializes, provided the 

following two elements exist: (i) the investors have legitimate expectation, and (ii) 

the state’s act frustrated the investors’ legitimate expectation.63 

63. Mountaintop and MFNB have legitimate expectation on Laoc’s regulatory 

framework, for Laoc’s regulatory environment was favorable and Laoc’s officials 

made specific representation to MFNB and Mountaintop at the time of the 

investment [1]. The Laws frustrate MFNB and Mountaintop’s legitimate 

expectation, for the Laws forcefully phased out Laoc’s coal-fired industry [2]. 

Thus, both elements are met and the Laws violate FET.  

1. Mountaintop and MFNB have legitimate expectation of Laoc’s regulatory 

stability. 

64. An investor’s expectation is legitimate as long as (i) assurance attributable to a 

competent organ or representative of the State exists at the time of the investment, 

(ii) the investor relies on the assurance, and (iii) the reliance is reasonable.64  

65. In the current case, all three elements are met. Assurance exists, for Laoc’s 

regulatory environment was favorable to the coal-fired industry and the Laocan 

officials made the specific representation to Mountaintop and MFNB at the time 

                                                 
59 The Treaty, L 1645-1650. 
60 Dugan, P 510; CMS, § 274-75; UNCTAD FET, P 63. 
61 Dugan, P 510. 
62 Parkerings, § 330; MTD, § 163-167. 
63 Occidental, § 114; Tecmed, § 36-39. 
64 Mclachlan, P 316; Micula, § 668. 
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of the investment [a]. Mountaintop and MFNB rely on the assurance, for the 

totality of the circumstances manifested the relevance between the investment 

and Laoc’s assurance [b]. The reliance is reasonable, for Mountaintop and MFNB 

conducted careful due diligence [c]. 

a. Laoc’s favorable regulatory climate and the Laocan officials’ specific 

representation at the time of the investment establish Laoc’s assurance. 

66. Assurance can arise from only the regulatory environment at the time of the 

investment.65 For instance, Tecmed demonstrated the attempt to enhance investor 

protection and to avoid state escaping responsibility by arguing no specific 

representation.66 Tecmed concerned the Mexican government revoking the 

investor’s license to operate a hazardous waste landfill.67 The Mexican 

government never made any specific representation to the investor regarding the 

license validity.68 However, applicable Mexican laws at the time of the 

investment allowed investors to hold the valid license indefinitely and the laws 

had not changed until the investor entered the market.69 The tribunal in Tecmed 

opined that Mexican legal status was the reasonable inference of Mexico’s 

promise and found assurance to the investor.70  

67. The instant arbitration is analogous to Tecmed. Both Laoc and Mexico revoked 

the investors’ operating license pursuant to environmental policies.71 Both Laoc 

and Mexico had no laws, political dynamics, or environmental concerns opposing 

the investors’ commercial activities at the time of the investment. In addition, 

Laocan government expressly rejected the transformation to renewables several 

times.72 Moreover, shortly before the investment, many coal-fired plants were 

around the end of their life circles.73 Nevertheless, the coal-fired industry was 

                                                 
65 Antaris, § 366; Philip Morris, § 342; Volkov, P 360. 
66 Kinsella, P 214; Suez, § 236. 
67 Tecmed, § 38. 
68 Tecmed, § 36-39. 
69 Tecmed, § 36-39. 
70 Tecmed, § 154. 
71 Exhibit C-8, L 375-390. 
72 Exhibit C-1, L 159-163; Statement of Uncontested Facts, L 1381-1383. 
73 Statement of Uncontested Facts, L 1380-1381. 
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still open for investment and played an essential role in Laocan economy and 

electricity provision.74 Therefore, the evidence at the time of the investment 

demonstrated Laoc’s favorable regulatory climate for the coal-fired industry in all 

respects. Denying such environment as an inducement will give Laoc an easy 

getaway and overlook the long-recognized needs for investor protection. Thus, 

Laoc’s regulatory framework satisfies the assurance element.  

68. Alternatively, if the tribunal holds that the establishment of assurance requires the 

state’s specific representation, Laoc’s specific representation to Mountaintop and 

MFNB exists in this instant arbitration.75 The tribunal in BG Group found 

assurance based on the state officials’ specific representation.76 In BG Group, at 

the time of BG Group’s investment in the gas distribution sector, the Argentine 

president sent a message to the Congress requesting ratification of the relevant 

BIT.77 The Argentine government also published an information memorandum 

privatizing a state-owned gas company.78 The tribunal found that the message 

and the information memorandum were an important part of BG Group’s 

investment consideration.79 The tribunal thus held that the message and 

information memorandum constitute specific representation and Argentina’s 

assurance.80 

69. Analogous to BG Group, the case at issue involves messages from state officials 

showing preference to the relevant investment. The Ticadian Governor advertised 

coal-friendly policies and stable investment climate in Laoc during his numerous 

visits to investors and banks in ASNEC countries.81 Moreover, the Ticadian 

Governor encouraged the investment much more directly to the investors than the 

government representatives did in BG Group. The Ticadian Governor promised 

Mountaintop and MFNB that all relevant government officials would cooperate 

                                                 
74 Statement of Uncontested Facts, L 1378-1381. 
75 CMS, § 277; EDF, § 217; Total, § 117. 
76 BG Group, § 300-310. 
77 BG Group, § 300. 
78 BG Group, § 304. 
79 BG Group, § 305-306. 
80 BG Group, § 300-310. 
81 Exhibit C-5, L 296-297. 
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to the fullest extent throughout the project.82 The Governor later stated that 

Ticadia-1 investment would not have occurred had he not “strived” to promote 

Ticadia as the “best” investment destination or “ensured” the investors “favorable 

conditions”.83 Publicly propagating that coal-fired Ticadia-1 bears “fundamental 

importance”, the Governor presented the T1 project as one of his key 

achievements during the re-election campaign.84 Therefore, the Governor’s 

advertisement targeted exclusively MFNB and Mountaintop. The advertisement 

was important to MFNB and Mountaintop’s investment consideration. The 

Laocan officials’ conduct thus establishes specific representation and constitutes 

state assurance. 

70. In summary, Laoc’s regulatory climate was more favorable to the investors than 

that in Tecmed, and officials’ specific representation was present here as was in 

BG Group. Thus, assurance exists at the time of MFNB and Mountaintop’s 

investment. 

b. Mountaintop and MFNB’s investment establishes reliance. 

71. Reliance materializes when the investor pours into capital because of the state 

assurance.85 To determine whether the investment is attributable to state 

assurance, tribunals examine the totality of the circumstances at the time of each 

investment decision.86 In Micula, Romania introduced Emergency Government 

Ordinance 24/1998 (“EGO 24”) to develop certain disfavored regions of Romania, 

including Bihor County.87 The claimants claimed that Romania violated FET by 

revoking EGO 24.88 The tribunal examined the totality of the circumstances and 

held that no reliance existed.89 The claimants’ made the initial investment in 

Bihor County before the release of EGO 24.90 In addition, there was evidence 
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that the claimant’s business initiatives were driven by the birth of the claimant’s 

brother in Bihor County.91  

72. In the current case, MFNB and Mountaintop invested USD 600 million for the 

purchase of a plot of land and the construction of the power plant.92 The current 

case is in sharp contrast with Micula in the following two respects. First, 

Mountaintop and MFNB’s investment occurred after favorable conditions 

emerged. The speaker of the Laocan Parliament made specific representation in 

May 2008 and the Ticadian Governor in 2009.93 MFNB and Mountaintop did not 

conclude the Financing Agreement until 1 December 2010.94 Laoc’s favorable 

legal climate was also present long before MFNB and Mountaintop decided to 

invest. Second, no evidence suggests that any reason other than Laoc’s assurance 

induced MFNB and Mountaintop’s investment.  

73. Other evidence also supports the finding of reliance. MFNB and Mountaintop 

concluded the Financing Agreement around one year after the meeting with 

Ticadian municipal government.95 In less than a fortnight after the Financing 

Agreement, Ticadia-1 LLC’s land purchase ensued.96 A sizeable investment 

requires multi-stakeholder negotiations, due diligence, deal-structure design and 

agreement signing. Including the considerable workload in these procedures, the 

one-year period was a short amount of time. One can reasonably infer the 

relevance between the investment and Laoc’s assurance from the time span. 

Besides, MFNB directors expressly referred to the meeting with Ticadian officials 

and Laocan coal-oriented economy during the board meeting regarding the 

Financing Agreement.97  

74. Therefore, the totality of the circumstances in the current case supports the causal 

link between the investment and Laoc’s assurance, which forms Claimant’s 

                                                 
91 Micula, § 720.  
92 Statement of Uncontested Facts, L 1420-1433. 
93 Exhibit C-1, L 61-63; Exhibit C-2, L 170-185. 
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reliance. 

c. Mountaintop and MFNB’s due diligence establishes the reasonableness of the 

reliance. 

75. Reliance can only be unreasonable when the investors manifestly fail to accord 

due diligence.98 In Cube, a Spanish Decree RD 661/2007 provided favorable 

tariff rates to renewable energy investors and a guaranteed duration for the tariff 

rates throughout the facilities’ operating lives.99 The tribunal found that the 

investors’ reliance on RD 661/2007 was reasonable for three reasons: First, the 

languages of the RD 661/2007 were clear.100 Second, the Governor emphasized 

the contents of RD 661/2007 in a Press Release on the same day as the enactment 

of RD 661/2007.101 Third, the claimants were professional investors experienced 

in risk evaluation.102 The tribunal reasoned that the reasonableness of the reliance 

depends solely on whether the investors have extended careful consideration to 

the assurance.103 The mistaken perception of a state’s legal framework or the 

absence of an external counsel did not negate the claimants’ proper due 

diligence.104 Therefore, the tribunal opined that the claimant’s reliance was 

reasonable.105 In addition, leading scholars have listed examples of unreasonable 

reliance, such as when the investor knew that the representation was in violation 

of the law.106  

76. This instant arbitration is identical to Cube. In both cases, the state officials made 

clear and express representation to the investors. Laocan speaker of the 

Parliament avowed that there was “no reason to fix” the coal industry which was 

“clearly not broken and regularly contributes to [Laocan] economy”.107 The 

Ticadian Governor promised to “cooperate with Mountaintop to the fullest extent 
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possible” throughout the Ticadia-1 construction and operation.108 The wording 

underscored Laoc’s unreserved determination to provide MFNB and Mountaintop 

with a favorable regulatory environment. In both cases, the sophisticated 

investors were familiar with potential risks. Mountaintop specialized in long-term 

investments into coal-fired power plants.109 Sixty percent of Mountaintop’s 

investment had been in high-efficiency coal-fired power plants over the past 

fifteen years.110 MFNB was a joint-stock company with high-quality business 

loans and long-standing relationship with Mountaintop.111 In both cases, no laws 

opposed the investors’ business activities at the time of the investment.  

77. In addition to the overlaps, the significant amount of investment in the case at 

issue was out of cautious business judgment. The construction of T1 required 

USD 1 billion.112 The commercial operation would further demand the 

introduction of advanced techniques, expertise, and equipment. Therefore, the 

nature of the coal-fired business determined the necessity of considerable 

financial input. Moreover, T1 was expected to be the only power plant in Ticadia 

and the most advanced power plant in Laoc.113 MFNB and Mountaintop were 

reasonable to expect a considerable return and to invest based on the expectation. 

Accordingly, the evidence affords no failure of due diligence. MFNB and 

Mountaintop’s reliance is reasonable.  

78. In sum, Laoc extended assurance through its favorable legal environment and 

officials’ specific representation at the time of the investment. Since Mountaintop 

and MFNB accorded careful due diligence on Laoc’s regulatory status and the 

Laocan officials’ specific representation, Mountaintop and MFNB’s investment is 

reasonable. Therefore, the investors’ expectation is legitimate. 

2. The Laws frustrate the investors’ legitimate expectation. 
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79. Tribunal decisions have held that a substantial regulatory change per se frustrates 

the investors’ legitimate expectation, regardless of the aim of the change.114 In 

CMS, Argentina’s abrogated the exchange rate system and preferential tariff 

policies to combat the serious financial crisis.115 The tribunal held that the 

abrogation disruptively changed the regulatory environment and rendered CMS’s 

investment motivation meaningless.116 Thus, even though the change was to 

alleviate a financial crisis, Argentina still frustrated CMS’s legitimate 

expectation.117  

80. More recent decisions followed the basic principles in CMS. Philip Morris 

concerned a state enacting new laws prohibiting the investor from using the brand 

on the cigarette packages.118 Though recognizing the state’s right to regulate, the 

tribunal emphasized that FET obliges a state to ensure “legal stability”.119 In Eli 

Lilly, the Canadian court changed its interpretation of the utility requirement 

under patent law and raised the utility threshold for patent applicants.120 

Claimant challenged the Canadian court’s ruling under FET standard.121 The 

tribunal found that the Claimant could have prevailed if the Claimant had proved 

the patent law change was “fundamental or dramatic”.122 The tribunals’ 

reasoning adheres to the long-held principle that the state’s right to regulate shall 

be premised upon general legal stability.123 

81. The instant arbitration is analogous to CMS in that both arbitrations involved a 

state fundamentally altering the legal framework allegedly for public good. Like 

in CMS, Laoc’s regulatory climate at the time of the investment was manifestly 

favorable and presumably profitable to Laoc’s coal-fired industry and MFNB and 

Mountaintop. The Laws destroyed MFNB and Mountaintop’s expectation of 
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regulatory stability. Moreover, the Laws’ impact was more destructive to 

Mountaintop and MFNB than it was in CMS. The Laws did not simply shrink 

MFNB and Mountaintop’s profits. Instead, the Laws effectively barred 

Mountaintop and MFNB from the entire Laocan coal-fired industry eight years 

before Mountaintop and MFNB’s investment could break even. The supposedly 

highly profitable project became a major economic burden and rendered the 

investment meaningless almost overnight. Accordingly, the regulatory alteration 

was more substantial than it was in CMS and frustrated MFNB and 

Mountaintop’s legitimate expectation. 

82. Even in the context of Laoc’s public policy concerns, Laoc’s right to regulate 

does not justify the disproportionate effects on MFNB and Mountaintop. The 

effects of the regulatory subversion were devastating to Mountaintop and MFNB. 

The market value of Mountaintop’s pledged assets slumped by at least 25%.124 

Mountaintop plunged into critical financial distress. MFNB’s efforts for 

additional guarantee turned into nothing.125 MFNB could not but assign all the 

rights and claims under the Financing Agreement for only 25% of the original 

amount of the loan.126  

83. In addition, Law 72/2016 established a feed-in tariff for the renewable industry.127 

MFNB and Mountaintop could not benefit from the scheme unless they made an 

additional substantial an investment in the renewable industry.128 Such 

investment was never plausible for MFNB and Mountaintop who were already 

struggling in financial distress.  

84. Law 72/2016 also created the state-funded LRC.129 With plentiful funding, LRC 

would presumably marginalize private companies and further restrict 

Mountaintop and MFNB from entering the renewable industry. On the other hand, 
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no evidence suggests that imminent risk of economic crisis or electricity shortage 

ever emerged in Laoc. Thus, Laoc was not facing a serious state crisis as it has 

claimed, but was merely dealing with assumptive policy objectives. Therefore, 

Laoc’s right to regulate can never outweigh the detrimental effects of the Laws on 

MFNB and Mountaintop. 

85. In conclusion, the Laws fundamentally altered Laoc’s regulatory climate for the 

coal-fired industry and severely damaged Mountaintop and MFNB’s interests. 

Since Laoc has never faced a materialized economic crisis or electricity shortage, 

Laoc’s right to regulate cannot justify the detrimental effects on Mountaintop and 

MFNB. Therefore, the enactment of the Laws constitutes frustration. 

86. In conclusion, Laoc’s favorable regulatory environment and the Laocan officials’ 

specific representation at the time of the investment establish the legitimate 

expectation of Mountaintop and MFNB. Laoc’s drastic alteration of the 

regulatory environment by the Laws frustrates this legitimate expectation. 

Therefore, the Laws violate FET obligation under the Treaty. 

B. Law 66/2016 and Law 72/2016 violate the constant protection and security 

obligation by failing to provide any support to Mountaintop and MFNB. 

87. The Treaty requires the contracting states to provide “constant protection and 

security” to foreign investors.130 Under the “constant protection and security” 

obligation, a state needs to pro-actively grant or to restore physical and legal 

security based on the state’s due diligence of the totality of the circumstances.131 

For instance, in AAPL, the investor’s facilities were destroyed by Sri Lankan 

security forces during an operation against rebels.132 The tribunal opined that Sri 

Lanka should have controlled its troops.133 The troops’ vandalizing of the 

innocent investor’s property signified the Sri Lanka’s failure to conduct due 

diligence, especially when Sri Lanka acquiesced in the troop’s destruction and 
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refused to restore the facilities.134 The tribunal thus held that Sri Lanka failed to 

meet the standard of constant protection and security.135 

88. Like Sri Lanka in AAPL, Laoc damaged Mountaintop and MFNB’s interest and 

refused to recover their loss. Laoc forced Mountaintop and MFNB out of the 

coal-fired industry by enacting Law 66/2016. When Laoc introduced Law 

66/2016, T1 was the only power plant in Ticadia and the most advanced one in 

Laoc with considerable foreign investment.136 Laoc should have known of the 

substantial financial distress Mountaintop and MFNB would suffer, but Laoc 

offered no help to MFNB or Mountaintop in Law 66/2016.  

89. The allegedly rescuing tariff scheme in Law 72/2016 provided no support to 

MFNB and Mountaintop either, unless MFNB and Mountaintop made substantial 

investment in the renewable industry.137 Given that MFNB and Mountaintop 

were already in a significant shortage of capital, the tariff scheme would never 

recover MFNB and Mountaintop’s loss. Moreover, Law 72/2016 created a 

state-funded company LRC.138 The foreseeably market-dominant LRC would 

further deteriorate Mountaintop and MFNB’s capacity to recuperate.  

90. Therefore, the Laws severely damaged Mountaintop and MFNB’s legitimate 

investment interests and offered no rescuing plans. Laoc failed to protect MFNB 

and Mountaintop’s interest with due diligence. The Laws therefore violate the 

Laoc’s constant protection and security obligation under the Treaty. 

C. Law 66/2016 and Law 72/2016 constitute impairment by unreasonable and 

discriminatory measures. 

91. The Treaty contains an Impairment Clause which forbids the contracting states 

from impairing foreign investors’ interests by unreasonable and discriminatory 

                                                 
134 AAPL, § 85. 
135 AAPL, § 185. 
136 Notice of Arbitration, L 93. 
137 Notice of Arbitration, L 112. 
138 Statement of Uncontested Facts, L 1488. 



31 

 

measures.139 

92. An Impairment Clause argument requires the establishment of two elements: (i) 

the state’s measures constitute impairment, and (ii) the measures are unreasonable 

or discriminatory.140  

93. Both elements are met in the current case. The Laws constitute impairment, for 

the Laws deprived Mountaintop and MFNB of the ability to participate in Laoc’s 

energy industry [1]. Second, the Laws are unreasonable and discriminatory. The 

Laws are unreasonable because the Laws were not pursuant to a rational policy 

objective and would not address Laoc’s public policy concerns. Law 72/2016 is 

discriminatory, for Law 72/2016 treated LRC and its competitors Mountaintop 

and MFNB differently without reasonable justification [2]. 

1. The Laws establish impairment. 

94. Impairment requires significant impact on the investment by the challenged 

measures.141 Significant impact occurs if the investors’ capability to engage in 

business considerably deteriorates.142 For instance, in Pezold, Zimbabwe’s 

amendment of Constitutional Law allowed local residents to occupy the 

investor’s farm.143 Even though the investor could still operate its business, the 

farming effectiveness and the profitability were adversely affected.144 Therefore, 

the tribunal found that Zimbabwe’s legislative activity created a significant 

impact on the investor and established impairment.145 

95. The instant case is similar to Pezold. Laoc’s legislative activities adversely 

affected Mountaintop and MFNB’s profitability in the coal-fired industry. The 

impact was more substantial than that in Pezold. Law 66/2016 forcefully 

eradicated Mountaintop and MFNB’s businesses in Laoc’s entire coal-fired 
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energy sector. Law 72/2016 required Mountaintop and MFNB to make a 

considerable investment before they could benefit from the feed-in tariff scheme. 

However, Mountaintop and MFNB were in significant financial distress due to 

Law 66/2016. Therefore, Law 72/2016 not only offered no help but also set an 

unapproachable threshold for Mountaintop and MFNB. Therefore, the Laws 

destroyed Mountaintop and MFNB’s capability to engage in Laoc’s energy 

industry.  

96. In conclusion, the Laws drove Mountaintop and MFNB out of the Laoc’s energy 

industry and constitute impairment.  

2. The Laws are unreasonable and discriminatory. 

97. In the instant case, the state’s measures are both unreasonable and discriminatory. 

However, as unreasonable and discriminatory are two separate considerations, the 

following analysis is separated accordingly. 

98. The Laws are unreasonable, as the Laws served only Laoc’s assumptive policy 

objectives and would not address Laoc’s public policy concerns [a]. Law 72/2016 

is discriminatory, for Law 72/2016 treated Mountaintop and MFNB differently 

from LRC [b]. 

a. The Laws are unreasonable. 

99. The state measure is unreasonable so long as the measure is bereft of a rational 

policy, or the measure is unrelated to the policy objective.146 In SunReserve, the 

challenged measures included: (i) enactment of the Spalma-inventivi Decree, (ii) 

imposition of the Administrative Management Fee and imbalance costs, and (iii) 

reduction of the minimum guaranteed price.147 The challenged measures 

respectively aimed at reducing the burden on the consumers, covering 

management costs, and promoting greater accountability with respect to the 
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imbalances created in the grid.148 The tribunal held that the policy objectives 

were rational, for the problems that the policies aimed to solve had already 

emerged before the enactment of the policies.149 The tribunal also held that the 

measures were relevant, for the measures targeted exclusively at those 

problems.150  

100.The instant arbitration is readily distinguishable from SunReserve. Laoc allegedly 

enacted the Laws to develop the renewable energy industry and to address the 

economic distress and the electricity shortage. However, as Laoc’s coal-fired 

power plants continue operation, neither Laocan economy nor Laoc’s energy 

provision witnesses any risk.151 Laoc thus does not face the imminent need to 

develop the renewable energy industry either. Therefore, the Laws simply 

entertain Laoc’s assumptive policy objectives and are bereft of a rational policy. 

101.Even if Laoc’s alleged policy objectives had been of the slightest rationality, the 

Laws could not address Laoc’s public policy concerns. The Laws provided no 

capital support to private investors, while Law 72/2016 granted state funds to 

LRC.152 In this regard, Law 72/2016 endowed LRC with dominant funding and 

dominant market position. Private investors would be blocked from the Laocan 

renewable energy market.  

102.Even if LRC will be privatized in 2028,153 LRC presumably would have 

substantial market shares, and the market threshold would remain high for other 

investors. Laoc’s renewable industry would remain stagnant with little 

introduction of expertise, technologies and equipment from other market 

participants. As a result, Laoc could not address its economic distress or 

electricity shortage either. Therefore, the Laws would not address Laoc’s public 

policy concerns, but rather backfire on Laoc’s policy objectives in the long run. 
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Therefore, the Laws are irrelevant to developing Laoc’s renewable industry, 

developing Laoc’s economy or addressing Laoc’s electricity shortage. 

103.In conclusion, Laoc’s enactment of the Laws simply entertained Laoc’s 

assumptive policy objectives. Even if the policy objectives were rational, the 

Laws would not accomplish the policy objectives as Laoc alleged. Therefore, the 

Laws are unreasonable. 

b. Law 72/2016 is discriminatory. 

104.The state measure is discriminatory so long as the measure treated investors in 

similar circumstances differently without reasonable justification.154 In 

determining the similarity of the circumstances, tribunals focus on whether the 

investor is in direct competition with other companies that have allegedly 

received the differential treatment.155 In Myers, a US hazardous waste facility 

contracted with Canadian companies to process Canadian companies’ 

polychlorinated biphenyl (“PCB”).156 The US facility later challenged the 

Canadian government’s decision to ban all exports of PCB as being 

discriminatory.157 In its reasoning, the tribunal emphasized that the US company 

and several Canadian businesses were in competition, for they all provided PCB 

waste process services and targeted at the same group of customers.158 The US 

company had the ability to take prospective business opportunities away from the 

Canadian businesses.159 Therefore, the tribunal held that the US waste facility 

was in similar circumstances to the Canadian businesses.160 

105.Analogous to Myers, Mountaintop and MFNB were in similar circumstances to 

LRC. As the coal-industry was phasing out, Mountaintop and MFNB would 

presumably convert their investment into the renewable sector. LRC, 

Mountaintop and MFNB were thus all potential new players in Laoc’s renewable 
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industry. In both cases, the relevant companies were scrambling for the same 

resources. LRC, Mountaintop and MFNB all needed to purchase an additional 

chunk of land. They all needed to construct a new well-equipped factory. They all 

needed to introduce advanced technologies and expertise. They all needed to 

pro-actively tout for businesses. Mountaintop and MFNB’s advantages in any of 

the processes could potentially win businesses from LRC.  

106.Therefore, Mountaintop and MFNB were in competition with LRC. However, 

Laoc treated Mountaintop and MFNB substantially differently from LRC. Law 

72/2016 funded and provided resources to LRC throughout its construction and 

operation while offering no investment to Mountaintop and MFNB. The policy 

objectives of developing the renewable industry or addressing economic and 

energy issues could never be a legitimate justification. Laoc’s economy, 

electricity provision and the renewable industry would progress equally well, if 

not better, if Laoc had chosen to distribute its funding equally to all the investors.  

107.Therefore, Law 72/2016 is discriminatory because it provides funding to LRC but 

not Mountaintop and MFNB. 

108.In sum, the Laws are unreasonable and discriminatory. Laoc enacted the Laws 

pursuant to assumptive policy objectives; even if the policy objectives had been 

rational, the Laws would not have responded to the policy objectives. Thus, the 

Laws are unreasonable. Moreover, Law 72/2016 funded LRC but not LRC’s 

competitors Mountaintop and MFNB. The substantially different treatment 

without reasonable justification renders Law 72/2016 discriminatory.  

109.In conclusion, the laws created a significant adverse impact on Mountaintop and 

MFNB. The Laws are also unreasonable and discriminatory. Accordingly, the 

Laws constitute impairment by unreasonable and discriminatory measures under 

the Treaty. 
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D. Law 66/2016 and Law 72/2016 violate treatment required by international 

law. 

110.The Treaty requires the contracting states to accord treatment no less favorable 

than that required by international law to foreign investors.161 

111.Tribunal decisions and scholars generally equate “treatment required by 

international law” with “minimum standard of treatment”.162 Though the 

dominant view is that FET and international law are independent concepts, rarely 

will a tribunal apply them differently in practice.163 Arbitrators generally opine 

that FET establishes a higher and broader standard than the minimum standard of 

treatment.164 In other words, a violation of FET generally will establish a 

violation of the minimum standard of treatment.165 

112.Mountaintop and MFNB have legitimate expectation on Laoc’s regulatory 

framework. The Laws frustrate MFNB and Mountaintop’s legitimate expectation 

by forcefully phasing out Laoc’s coal-fired industry.  

113.Thus, the Laws violate FET. Given that FET establishes a higher standard than 

the minimum standard of treatment, the Laws violate the minimum standard of 

treatment. 

Procedures 

IV. The arbitrator Mr. Perry Mason is qualified for the current 

arbitration. 

114.On merits, no justifiable doubts exist against Mr. Mason, for the records at issue 

have proved his impartiality and independence [A]. Even if the tribunal is to find 

that doubts against Mr. Mason, Respondent’s untimely challenge constitutes a 
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waiver of the challenge right [B]. 

A. No justifiable doubts exist against Mr. Mason in this case. 

115.Article 12 (1) of the 2010 UNCITRAL Rules provides that: 

Any arbitrator may be challenged if circumstances exist that give rise to 

justifiable doubts as to the arbitrator’s impartiality or independence.166 

116.In general, the evaluation of the arbitrator’s internal and external state adopts a 

reasonable person standard.167  

117.Mr. Mason’s appointment in Hewer Plants and C-Energy does not disqualify Mr. 

Mason, for the cases present different factual and legal grounds from the instant 

arbitration [1]. In addition, Mr. Mason’s statement on Twitter and The Arbitration 

Station does not raise doubts against his impartiality and independence, for the 

statement put in the context is not comments on the legal issues in the current 

arbitration [2]. Finally, Mr. Mason’s non-disclosure does not raise doubts Mr. 

Mason, for the records at hand impose no disclosure obligation on Mr. Mason and 

non-disclosure alone cannot be the basis for reasonable doubts [3]. 

118.Therefore, No justifiable doubts existed against Mr. Mason’s independence and 

impartiality. 

1. Mr. Mason’s appointment in Hewer Plants and C-Energy does not raise 

reasonable doubts against his impartiality and independence. 

119.An arbitrator’s finding of fact or legal determination in previous cases does not 

preclude that arbitrator from deciding the laws and the facts impartially in another 

case.168 Challenges based on the previous appointments can never prevail except 

when legal issues and facts are both highly identical.169 In Universal, the 

challenged arbitrator once engaged in an allegedly legally similar arbitration with 
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the same Respondent.170 However, the tribunal reasoned that the differences in 

the claimants and the industries eliminated doubts against the arbitrator’s 

impartiality and independence.171 The nuances in the industries and the claimants 

would affect the arbitrator’s specific legal analysis.172 Thus, the arbitrator’s 

previous appointment would not generate bias in his decision-making.173  

120.By the same logic, the IBA Guideline explicitly categorizes an arbitrator’s 

expression of general legal opinions on the Green List.174 General legal opinions 

are reflections of laws. The result of an arbitration will still vary when the 

arbitrators apply the same laws to different specific facts. Thus, no justifiable 

doubts exist against the expression of general legal opinions.  

121.The very exceptional opinion-based disqualification in Caratube involved 

completely identical challenged measures, timelines, legal complaints and 

respondents.175 With the major factors in a case remained unchanged, the 

arbitrator’s previous appointment left barely any possibility for a different result 

even if crucial variances existed.176 The tribunal thus held that reasonable doubts 

existed against the arbitrator’s independence and impartiality.177 

122.The current arbitration is similar to Universal and distinguishable from Caratube, 

for the concerning parties and the facts in Hewer Plants and C-Energy LLC do 

not resemble those of the instant case. In this case, dozens of relevant different 

facts might affect the outcome, such as whether Wellfalcon’s regulatory 

environment at the time of the investment was favorable to the lignite-fired 

industry, whether Wellfalcon made any specific representation to Hewer Plants or 

C-Energy, and how serious was Hewer Plants or C-Energy LLC affected by the 

lignite power phase-out plan. These nuances leave much space for Mr. Mason to 
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conduct a different analysis in the instant arbitration. In addition, the arbitration 

details in Hewer Plants and C-Energy are only partially available to the public.178 

Even if the publicly available information indicated some overlaps among the 

cases, the Respondent cannot assert that the current arbitration would be identical 

in entirety to Hewer Plants and C-Energy. 

123.In addition, the number of Climate Change arbitrations in ASNEC countries have 

been increasing since 2019.179 If the tribunal disqualifies Mr. Mason simply 

based on his previous involvement in arbitrations with similar topics, the 

international arbitration framework will witness a shortage of arbitrators. The 

effects of the lack of arbitrators would outweigh the slightest doubts against Mr. 

Mason in this specific case. 

124.Thus, Mr. Mason’s previous involvement in Hewer Plants and C-Energy would 

not bias his disposition. In addition, Mr. Mason’s seven times of appointment by 

Respondent states substantiate such conclusion. Therefore, Mr. Mason’s 

appointment in Hewer Plants and C-Energy does not generate doubts against his 

impartiality and independence. 

2. Mr. Mason’s statement on Twitter and The Arbitration Station does not 

raise doubts against his impartiality and independence. 

125.Tribunals consider the totality of the circumstances under which the challenged 

statement is made when determining the arbitrator’s impartiality.180 In National 

Grid, the tribunal found that Mr. Kessler’s challenged statement was biased if 

viewed in isolation.181 However, the tribunal emphasized that the languages 

which followed immediately after the challenged statement would eliminate the 

doubts against Mr. Kessler’s impartiality.182 The tribunal thus rejected the 

                                                 
178 Procedural Order No. 3, L 1916-1922. Procedural Order No.4, L 2045. 
179 Exhibit R-9, L 1245- 1263. 
180 National Grid,§92-102. 
181 National Grid,§92. 
182 National Grid,§92-102. 



40 

 

challenge.183 

126.Analogously in the present arbitration, the “ground-breaking” comment on 

Twitter and “I do not see how climate change adds anything new to the debate in 

investment law” remarks on The Arbitration Station might seem biased when 

examined in isolation.184 However, following immediately after the challenged 

statements in Arbitration Station 1 were the languages that “[s]o, I would suggest, 

young practitioners should instead broaden their horizons on the economic plane” 

(emphasis added).185 The word “so” explicitly expresses Mr. Mason’s intention 

to conclude the ideas he shared before. The sentence governs the meaning of 

previous challenged statements. Therefore, the challenged statement in 

Arbitration Station 1 merely demonstrates Mr. Mason’s career advice that 

“Climate Change Arbitrations” is not a particular area with a one-fits-all solution. 

In addition, the conclusion was substantiated by the conduct of the junior 

associate for Respondent. The junior associate ran a background check on Mr. 

Mason and considered the comments to be irrelevant to Mr. Mason’s appointment 

in the instant case. 

127.Similarly, Mr. Mason’s Twitter comment was followed by retweeted news. The 

tribunal shall examine Mr. Mason’s Twitter comment in the context of the news 

title “First Tribunal Rules on ASNEC Climate Change Measures” (emphasis 

added). The word “first” possesses the meaning of “pioneering” and describes 

“Tribunal Rules”. Thus, Mr. Mason considered the Climate Change Measures 

arbitration ground-breaking, not the result of the arbitration. Therefore, doubts do 

not exist against Mr. Mason’s impartiality and independence under the totality of 

the circumstances. 

3. Mr. Mason’s non-disclosure does not generate doubts against his 

impartiality and independence. 
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128.Mr. Mason’s non-disclosure does not raise doubts against his impartiality and 

independence for two reasons. First, Mr. Mason does not need to disclose his 

previous appointment in Hewer Plants and C-Energy [a]. Second, even if Mr. 

Mason were obliged to disclose his appointment, non-disclosure alone does not 

establish reasonable doubts against Mr. Mason’s impartiality and independence 

[b]. 

a. Mr. Mason does not need to disclose his appointment in Hewer Plants and 

C-Energy. 

129.Article 11 of the 2010 UNCITRAL Rules provides:  

“When a person is approached in connection with his or her possible 

appointment as an arbitrator, he or she shall disclose any circumstances 

likely to give rise to justifiable doubts as to his or her impartiality or 

independence.”186  

130.Largely mirroring this standard, the IBA Guideline defines justifiable doubts as 

the “likelihood that the arbitrator be influenced by the factors other than the 

merits of the case as presented by the parties in reaching the decision” in a 

reasonable person’s view.187 The IBA Guideline also categorizes general legal 

opinions as no justifiable doubts.188  

131.In the current case, nuances existed regarding the detailed facts of the cases. Mr. 

Mason still needed to consider the different facts and would possibly conduct a 

different legal analysis. Therefore, Mr. Mason’s decision in Hewer Plants was 

only a general legal opinion. Mr. Mason’s view on the instant case would not be 

unduly influenced by his previous appointment. Consequently, Mr. Mason does 

not need to disclose his appointment in Hewer Plants and C-Energy.  

b. Alternatively, non-disclosure alone does not raise reasonable doubts. 

132.A failure to disclose does not per se establish the justifiable doubts against an 
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arbitrator’s impartiality and independence.189 In Noori, the tribunal did not 

disqualify Judge Noori when Judge Noori did not fulfill his disclosure 

obligation.190 Therefore, in this case, even if Mr. Mason needed to disclose his 

appointment, non-disclosure alone does not raise reasonable doubts. 

B. Respondent does not file the challenge timely. 

133.Article 13 of the 2010 UNCITRAL Rules provides: 

A party that intends to challenge an arbitrator shall send notice of its 

challenge within 15 days after it has been notified of the appointment of the 

challenged arbitrator, or within 15 days after the circumstances mentioned 

in articles 11 and 12 became known to that party.  

134.Untimely challenge would result in the challenger’s waiver of the right to 

challenge. Article 13 specifically requires the evidence to establish the 

challenging party’s actual knowledge instead of constructive knowledge of the 

challenged circumstances.191 In Aghahosseini, the tribunal interpreted the 

evidence that could establish actual knowledge as conclusive evidence.192 The 

tribunal rejected doubts or rumors as conclusive evidence while accepting prior 

statement by the challenging party.193 For example, the Tribunal’s Secretary 

General previously made a statement indicating the existence of the challenged 

circumstances when the challenging party was present. The tribunal considered 

the statement as conclusive evidence.194 Unlike doubts or rumors, a statement is 

solid in its form and much less likely to be manipulatively or mistakenly 

interpreted.195 Thus, a statement is trustworthy in establishing actual 

knowledge.196  

135.In the instant case, International Arbitration News published an article regarding 
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Mr. Mason’s background information.197 This article presented Mr. Mason’s 

appointment in Hewer Plants and Mr. Mason’s comments in the podcast The 

Arbitration Station.198 The article on International Arbitration News and Mr. 

Mason’s twitter comments are written “statements” made either by Mr. Mason 

himself or the press. Such information is less likely to be manipulatively or 

mistakenly interpreted and could thus be used to establish Respondent’s actual 

knowledge of the challenged conditions. Respondent’s lawyer read the article on 

2 June 2019 and discovered Mr. Mason’s Twitter comments on 3 June 2019.199 

Nonetheless, the challenge was not commenced until 16 June 2019,200 exceeding 

the 15 days limit of the filing of the challenge against the appointment of an 

arbitrator. Therefore, Respondent did not file the challenge timely and has waived 

its right to challenge the arbitrator.  

136.In conclusion, no justifiable doubts exist against Mr. Mason’s impartiality and 

independence. Hewer Plants and C-Energy are factually and legally different 

from the instant arbitration. Mr. Mason’s challenged statement on Twitter and The 

Arbitration Station put in the context was not his legal comments related to this 

instant arbitration. Mr. Mason is not obliged to disclose his previous appointment. 

Even if he should have disclosed the information, non-disclosure does not itself 

give rise to reasonable doubts.  

137.Even if the tribunal is to find that doubts exist against Mr. Mason, Respondent did 

not file the challenge against Mr. Mason within 15 days after Respondent knew 

the challenged conditions. Failure to challenge in a timely manner constitutes a 

waiver of the challenge right. 

138.Therefore, Mr. Mason is qualified for the instant arbitration.  
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PRAYER FOR RELIEF 

For the foregoing reasons, Claimant respectfully requests this Tribunal to render an 

award in favor of Claimant, as follows: 

(1) To declare that it has jurisdiction over the present dispute; 

(2) To hold that Claimant’s claims are admissible; 

(3) To declare that Respondent violated Article IV of the ASNEC Energy 

Investment Treaty; 

(4) To order Respondent to pay to Claimant compensation amounting to no less 

than USD 450,000,000 (four hundred fifty million dollars) plus interest as of the 

date of the violation; 

(5) To order Respondent to bear all the costs of this arbitration. 
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