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STATEMENT OF FACTS 

 

The CLAIMANT, Goliath National Bank JSC is a joint-stock company incorporated under the 

laws of Republic of Mercuria, which has invested in Republic of Laoc by the way of Financing 

the Ticadia 1 coal fired power plant. RESPONDENT is the Republic of Laoc that has enacted the 

Law 66/ 2016, thus violating the Fair and Equitable Treatment of the CLAIMANT. 

 

1. In August 2009, considering the strong political support for coal-fired power plants in Laoc, 

the Mercuria-incorporated Mountaintop Investments LLC started to explore the possibility of 

constructing the highly efficient and state-of-the-art 850 MW coal-fired power plant, Ticadia-

1. 

2. As the construction of the power plant required capital expenditure of approximately USD 1 

billion, Mountaintop needed substantial external financing. It, therefore, approached the 

Mercurian First National Bank JSC, CLAIMANT’s predecessor in the Financing.  

3. Before investing, when Mountaintop was searching for prospective places to invest, Laoc 

was inviting Foreign Investments in their coal industry by encouraging and promoting the 

local industry. On 19th August 2009, in a meeting held between the initial investors and the 

Governor of Ticadia, who had often promised favorable conditions for investors in coal 

industry in Laoc, promised the same for the investor. This promise in the meeting was one of 

the reasons for the investor to invest in Laoc. Ticadia 1’s projected lifetime is 40 years. It is 

expected to break even after circa 20 years. And it is expected to pay off the entire loan by 

the time the investments breaks even. 

4. Subsequently, MFNB and Ticadia 1 i.e. the coal power plant entered into a Financing 

Agreement on 1st December, 2010 whereby MFNB provided a debt of $6,00,00,000 for the 

construction of the plant and all the assets of the plant were pledged as security. Mountaintop 

acted as the Guarantor. 

5. Between 2010-2015, there was high increase in natural disasters in ASNEC region. Against 

the background, influence of environmental and political movements started growing in 

LAOC and pro environmental parties won elections in most ASNEC regions, except in Laoc. 



6. But in 2015, the Laocan environment union (LEU) got 30 percent seats in elections which 

made history. LEU with other pro-environment parties made govt. in Dec. 2015, Laoc with 

ASNEC signed the Seoul agreement of climate change.  

7. Moved by the Seoul Agreement, on 17th February, 2016, ASNEC by majority adopted 

directive 87/2016 on renewable sources of energy (coal directive), as per which all coal fired 

power plants has to be phased out in next 12 years (2028). As per the founding charter of 

ASNEC, this directive is binding on all the states (Article 115 of the founding charter). 

8. On 6 July, 2016Laoc implemented this as by transposing it as Law 66/2016 in Laoc by virtue 

of which coal energy plants were to be completely phased out in Laoc by 2030. Further, in 

order to ensure stability of power sector, Laoc decided to shift their focus on renewable 

sources and provided huge incentives for investors in renewable sources. To adopt this, Laoc 

enacted law 72/2016 on 5th December, 2016. 

9. By the Enactment of the Laws by the RESPONDENT, the Assets of Ticadia lost its market 

value to up to 75%. Subsequently, MFNB and CLAIMANT (Goliath National Bank) entered 

into an Assignment Agreement on 1 July, 2017 whereby MFNB transferred the investment 

along with the rights to bring claims against Host State to CLAIMANT. 

10.  On 31st January, 2019, CLAIMANT has brought this claim against Host State i.e. 

RESPONDENT for the violation of Fair and Equitable Treatment of its investment provided 

under Article II of the ASNEC Energy Investment Treaty. In the reply to notice of 

arbitration, RESPONDENT, along with refuting the attributability of RESPONDENT for the Coal 

Directive and in any case, the violation of FET, has also challenged the locus standi of the 

CLAIMANT stating that treaty claims are intuitu personae and cannot be transferred in 

international law.  

11. Subsequent to the initiation of the arbitration proceedings, Mr. Perry Mason was chosen as an 

arbitrator by the CLAIMANT. On 16TH June, 2019, the RESPONDENT challenged on the 

appointment on the grounds of impartiality due to an issue conflict.  

12. Thus, the tribunal is to adjudicate on:  

i. The challenge to CLAIMANT appointed arbitrator- Mr. Perry Mason on the 

grounds of lack of impartiality.  

ii. The locus standi of the CLAIMANT to initiate this arbitration.  



iii. The attributability of the RESPONDENT for the phase out of coal fired power 

plants.  

iv. The violation of FET of the CLAIMANT’s investment by the Host State.  

  

 

 

  



ARGUMENTS 

 

I. THE CHALLENGE TO THE APPOINTMENT OF ARBITRATOR, MR. MASON ON 

THE GROUND OF HIS LACK OF IMPARTIALITY [“CHALLENGE”], SHOULD NOT 

BE SUSTAINED. 

1. The CLAIMANT submits that the challenge to Mr. Perry Mason on the grounds of lack of 

impartiality should be dismissed. The record does not show any justifiable doubts as to Mr. 

Mason’s impartiality and therefore the challenge cannot be sustained under Article 12 of 

UNCITRAL Arbitration Rules, 2010.  

 

2. The RESPONDENT has challenged Mr. Perry Mason on the grounds of being biased on the 

substantive issues in the present case. The reliance has been placed on three facts from the 

record to show such issue conflict. None of these three facts when read individually or even 

when read in aggregation raise justifiable doubts as to Mr. Mason’s impartiality. 

 
 

3. The three facts that the RESPONDENT have relied on to show issue conflict are: 

a. Mr. Mason’s position and decision in the dispute of Hewer Plants JSC v. Wellfalcon. 

b. Mr. Mason’s opinion in the podcast interview to the Arbitration Station. 

c. Mr. Mason’s social media post calling Hewer Plants a “groundbreaking” case. 

The RESPONDENT have further relied on the Non-Disclosure by Mr. Mason of his 

appointment in the Hewer Plants dispute. 

1.1  There arise no justifiable doubts in the eyes of an objective and reasonable third party 

from the record. 

4. The test to sustain that challenge is that if facts or circumstances exist, or have arisen since 

the appointment, that, from a reasonable third person's point of view having knowledge of 

the relevant facts, give rise to justifiable doubts as to the arbitrator's impartiality or 

independence. Doubts are justifiable if a reasonable and informed third party would reach the 



conclusion that there was likelihood that the arbitrator may be influenced by factors other 

than the merits of the case as presented by the parties in reaching his or her decision”.1 

1.1.1 Mr. Mason’s appointment in the Hewer Plants dispute fails to raise any 

justifiable doubts. 

5. Mr. Mason’s position in the Hewer Plants does not raise any reasonable apprehension of bias. 

Firstly, there is no significant overlap in the factual scenarios of the two cases. Secondly, 

even if there is a considerable factual and legal similarity between these two cases, it does 

not raise justifiable doubts as has been established by the arbitral practice. 

 

6. Factual similarity raises justifiable doubts only when the parties are the same. In the present 

scenario, the parties are completely different and therefore the arbitrator cannot be said to 

have prejudged the factual scenario between the two parties.2 Furthermore, the manner of 

investment is also different in both these cases, where Hewer Plants owns and operates the 

coal power plant and CLAIMANT in the current case is the financer of the coal power plant. 

 

7. Secondly, even if the two cases are considered to be factually and legally similar, this would 

not raise justifiable doubts as to Mr. Mason’s impartiality. International Investment 

arbitration framework would cease to be viable if an arbitrator was disqualified simply for 

having faced similar legal or factual issues previously.3 The mere fact that an arbitrator faces 

similar legal or factual issues in other cases does not prove bias.4 

 

8. The study of Kapeliuk reflected that there were 131 concluded cases of repeat appointments 

in which 175 arbitrators were appointed. Of that pool of 175 appointed arbitrators, 26 were 

selected at least four times ("elite arbitrators"), 18 arbitrators were chosen 3 times, 24 

                                                
1IBA Guidelines, 2014, General Standard 2 and 3. 
2Caratube v. Kazakhstan. 
3Universal Holdings v. Bolivian Republic, ¶ 83. 
4Id. 



arbitrators were appointed twice and 107 once. 5 This is to establish that repeat appointments 

are a common phenomenon in the ISDS framework. 

Therefore, repeat appointments of themselves were not considered to indicate lack of 

independence, even when legal and factual issues were similar.6 

A. The mere reason that the arbitrator has adjudicated a previous dispute which has 

similar legal issues does not give rise to justifiable doubts as to his impartiality. 

9. As a general rule, there is ‘neither bias nor partiality where the arbitrator is called upon to 

decide circumstances of fact close to those examined previously, but between different 

parties, and even less so when he is called upon to determine a question of law upon which 

he has previously made a decision’ 7 

 

10. The fact of whether an arbitrator is convinced or not convinced by a pleading depends on the 

intrinsic value of the legal arguments and not on the number of times they hear the 

pleading.’8 Furthermore, a determination of law in arbitration typically is a collegial task, in 

which the panel cannot be bound by any previous determination made by one member when 

he/she was sitting on a different panel.9 

 

11. The making of a legal or factual determination in one case does not preclude that arbitrator 

from deciding the law and facts impartially in the next case. Arbitral practice states that 

observations from previous decisions to the effect that ‘the international investment 

arbitration framework would cease to be viable if an arbitrator was disqualified simply for 

having faced similar factual or legal issues in other arbitrations.10 

                                                
5Daphna Kapeliuk, The Repeat Appointment Factor: Exploring Decision Patterns of Elite Investment Treaty 
Arbitrations, 96 CORNELL LAW REVIEW 1, 47-90 (2010). Available at: 
http://www.lawschool.cornell.edu/research/cornell-law-review/upload/Kapeliuk-final.pdf. 
6Tidewater Inc. and others v. Bolivarian Republic of Venezuela. 
7Ben Nasser etautre v. BNP et Crédit Lyonnais, ¶ 42. 
8Universal Compression International Holdings SLU v. Bolivarian Republic of Venezuela,  ¶ 84. 
9Universal Compression v. Venezuela, ¶ 83; Participaciones Inversiones Portuarias SARL v. Gabonese Republic, ¶ 
33. 
10Participaciones Inversiones Portuarias SARL v. Gabonese Republic, ¶ 33. 
 



B. The mere fact that the arbitrator has adjudicated a factually similar dispute does 

not give rise to justifiable doubts. 

12. Factual similarity raises reasonable apprehension of bias if the arbitrator has judged the 

factual scenario between the same parties previously. This is seen to be problematic because 

the liability of those specific parties has been prejudged by the arbitrator in such cases. In the 

present factual scenario, the parties in both the cases are different and are not even affiliated 

to each other.  

 

13. IBA Guidelines on Conflict of Interest in International Arbitration require disclosures of only 

those cases under Orange list where the parties are same or affiliated to each other. The 

rationale is because it relates to cases where, by reason of the close interrelationship between 

the facts and the parties in the two cases, the arbitrator has in effect prejudged the liability of 

one of the parties in the context of the specific factual matrix.11 Therefore, it does not show 

any bias on the part of the arbitrator that he will have a predetermined approach to the 

outcome.12 

 

14. The parties in the present case and the Hewer Plants JSC v. Welfalcon are entirely different 

and the circumstances are also different since the CLAIMANTs operated in altogether different 

countries and markets. Further, it involves different investment contracts, which form an 

integral part of a foreign investment. 13 With such different investment contracts as well as 

the parties to the arbitration, it cannot be concluded that Mr. Perry Mason’s decision in the 

previous tribunal is likely to create a bias in the current dispute.  

 

 

                                                
11IBA Guidelines, Orange List, 3.1.5, Tidewater v. Venezuela. 
12United Nations Commission on International Trade Law Working Group III (Investor-State Dispute Settlement 
Reform) Thirty-sixth session Vienna, 29 October–2 November 2018 Possible reform of investor-State dispute 
settlement (ISDS) Ensuring independence and impartiality on the part of arbitrators and decision makers in ISDS 
Note by the Secretariat. P 22. 
13 World Bank Reports, The Spotlight on Contract based Investment. 



1.1.2 Mr. Mason’s opinion in the podcast interview to the Arbitration Station fails to 

raise justifiable doubts as to his impartiality. 

15. There is a distinction between an arbitrator’s off-the-bench statement directly related to the 

specific case in which he/she is sitting and more general statements. A general comment on a 

legal point generally will not lead to a successful challenge.14 In the interview, Mr. Perry 

Mason has merely given a career advice and it is not a legal opinion on the issues in the 

present case. It does not bear even the nearest semblance to the dispute at hand.  

 

16. Further, it bears noting in conclusion that arbitrators do not come to proceedings with an 

empty mind, nor should they.15Arbitrators are rather expected to be proficient in the fields of 

law they must apply. It hence is not surprising that they may have expressed sympathy or 

antipathy on certain issues in their fields. To exclude such learned arbitrators from service 

would leave arbitration in a dire state.16 

 

17. As such, the mere fact that Mr. Mason has spoken on the general topic only suggests that he 

has expertise on that subject and has not commented on a particular factual scenario. This 

would not raise doubts on the part of a reasonable and fair-minded third person as to his 

ability in the present case to approach the parties' arguments with an open mind.17 Further, 

the expression of a legal opinion falls under the Green List of IBA Guidelines, 2014 which 

shows that a general legal opinion is not a likely factor to raise justifiable doubts.18 

 

18. Mr. Perry Mason’s career advice via the interview is a reflection of his expertise in this field. 

It is also to be noted that the junior associate of the counsel of the RESPONDENT who ran the 

background check against Mr. Perry Mason, on finding the information regarding the 

interview, strongly believed that his career tips in the interview had no bearing on the arbitral 

appointment.19 

 
                                                
14 Issue Conflict: International Arbitration, OPIL And Max Plank.  
15J PAULSSON, THE IDEA OF ARBITRATION (OUP Oxford 2013). 
16WW Park, Arbitration in Autumn, 2(2) JOURNAL OF INTERNATIONAL DISPUTE SETTLEMENT 287–315, (2011). 
17Belokon v. Kyrgyz Republic, ¶ 97. 
18 4.1.1., Green List, IBA Guidelines, 2014.  
19Moot Problem, Page 60.  



1.1.3 Mr. Mason’s social media post is not related to the present factual matrix and 

does not raise any justifiable doubts as to Mr. Mason’s impartiality. 

19. The RESPONDENT placed reliance on the social media post to show the consistency of Mr. 

Mason’s opinion. Social media posts are very common in the legal profession and this post 

merely shows Mr. Mason’s appointment in a new line of cases. Further, reliance on one such 

word is misplaced because there is no direct link of Mr. Mason’s usage of the word‘ground-

breaking’ with the present case.20 This consequently does not show any favourable position 

towards investors in climate change arbitration and does not raise reasonable apprehension in 

the eyes of a reasonable third person. 

1.1.4 The contested facts even when read in aggregation do not raise justifiable doubts 

as to Mr. Mason’s impartiality. 

20. The facts which do not themselves raise justifiable doubts even when read together will fail 

to raise justifiable doubts as to an arbitrator’s impartiality.21 Further, the arbitral practice 

shows that where such challenges were accepted, a very high threshold was established. 

 

21. The commitment to a particular legal position adopted in the prior cases should be so deep as 

to cross the threshold of “inappropriate predisposition”.22There has to be a strong and 

personal commitment to that same opinion which shows a bias towards that particular legal 

position. In the present case, none of the facts contested show such strong consistent opinion 

towards one particular legal position. This is very different from CC Devas where the 

arbitrator had decided in four cases and had defended his point of view in one of his 

academic writings even after the annulment of those four previous decisions. The tribunal in 

the same case rejected a challenge to another arbitrator who had also decided on same legal 

issues previously because the above stated threshold was not met. 

 

                                                
20Perenco v. Ecuador, Urbaser v. Argentina. 
21Electrabel v. Hungary. 
22 CC Devas v. India, ASIL-ICCA Report. 



22. Therefore, the facts in the present case clearly do not meet the threshold because calling a 

case ground-breaking is not to defend the legal opinion in that case as was in CC Devas. The 

test of reasonable third party remains unsatisfied because of the above-mentioned points. 

1.2 Non-Disclosure of Mr. Mason’s appointment in Hewer Plants dispute does not raise 

justifiable doubts as to Mr. Mason’s impartiality. 

23. Non-disclosure of facts by the arbitrator does not automatically give rise to justifiable doubts 

pursuant to Article 10(1) of the UNCITRAL Rules. 23This depends on the circumstances of 

the case, including “whether the failure to disclose was inadvertent or intentional, whether it 

was the result of an honest exercise of discretion, whether the facts that were not disclosed 

raised obvious questions about the impartiality and independence, and whether the 

nondisclosure is an aberration on the part of a conscientious arbitrator or part of a pattern of 

circumstances raising doubts as to impartiality”. 24 

 

24. Disclosure requirements under the UNCITRAL Arbitration rules do not contemplate 

disclosure of each and every arbitral tribunal that an arbitrator has been previously appointed 

to.25 An arbitrator is required to disclose only those cases where the parties were same or 

affiliated to each other. In the present case, the parties were different and not affiliated to 

each other and therefore did not require disclosure.26 

 

25. Mr. Mason followed all the disclosure requirements under UNCITRAL Arbitration Rules and 

also under the IBA Guidelines. Therefore, it is to be noted that the non- disclosure by Mr. 

Mason was not an intentional act of the arbitrator. This is to be inferred from the fact that, in 

his reply to the challenge, Mr. Perry Mason also disclosed his appointment in another 

arbitration, which dealt with the same Investment Treaty since the RESPONDENT raised a 

concern about Hewer Plants dispute. This establishes that initially, Mr. Perry Mason rightly 

believed that he did not have a duty to disclose his appointment in the case of Hewer Plants 

JSC v. Welfalcon.  
                                                
23Gabriel Bottini, Should Arbitrators live on Mars? Challenge of Arbitrators in International Arbitration. 
24 Merck v. Ecuador; Baker and Davis’ The UNCITRAL Rules in Practice: The Experience of the Iran-United States 
Claims Tribunal.  
25Valeri Belekon v. Kyrgyzstan. 
26 Id., IBA Guidelines, 3.2.5.  



 

26. Furthermore, there is no obvious question about impartiality that arises from non-disclosure 

of the Hewer v. Welfalcon arbitration, because as stated above similar legally or factually 

situated arbitrations do not give rise to justifiable doubts.27 Legal opinions expressed by 

arbitrators fall under the Green list of the IBA Guidelines that do not require any disclosure.28 

Thus, it can be established that Mr. Perry Mason did not have a duty to disclose; and even if 

he did, it was in the honest exercise of discretion due to the above established facts and 

guidelines.  

 

  

                                                
27 IBA Guidelines, 2014. 
28 IBA Guidelines, 4.1.1. 
 



II. CLAIMANT HAS THE LOCUS STANDI TO INITIATE THE ARBITRATION THAT 

AROSE FROM THE ENACTMENT OF LAW 66/2016 [“ENACTMENT”] BY 

RESPONDENT, BEFORE THE TRIBUNAL.  

 

27. The CLAIMANT submits that the CLAIMANT has the locus standi to initiate this arbitration in a 

twofold manner. [2.1] Mercurian First National Bank JSC’s [“MFNB”] transfer of its right to 

bring treaty claims against RESPONDENT to CLAIMANT is valid since treaty claims are 

transferrable under international law. [2.2] Alternatively, CLAIMANT has a cause of action to 

initiate this dispute in its own capacity as an investor under Article I (4)(b) of the Treaty. 

2.1 MFNB’s transfer of its right to bring treaty claims against RESPONDENT to 

CLAIMANT, is valid since treaty claims are transferrable under international law. 

28. The CLAIMANT can bring claims on behalf of MFNB since [2.1.1] treaty claims are not 

intuitu personae and can be freely transferred; and [2.1.2] GNB, as a successor of MFNB, 

has the right to bring forth claims on behalf of the predecessor.  

2.1.1 Treaty Claims are not intuitu personae and can be freely transferred in 

International Law.  

29. The investor has complete control of claims and thus the rights conferred in investment 

treaties belong to the investors and not the states. 29 It is wrong in principle to suggest that the 

investor is in reality pursuing a claim vested in his or its home State.30 

 

30. An investor makes decisions alone and exclusively concerning claims arising from an 

investment treaty speaks for its individual direct right. The investor is not legally bound to 

inform its home state before, during, or after arbitration of its claim to enforce treaty 

                                                
29Douglas, The Hybrid Foundations of Investment Treaty Arbitration, 74 BYIL (2003), 151 (169); Hoffmann, The 
relationship between International Tribunals and Domestic Courts, THE OXFORD HANDBOOK OF 
INTERNATIONAL INVESTMENT LAW (2008), 962 (994). 
30 Occidental Exploration and Production Co. v. Republic of Ecuador. 



standards in international law. 31 Thus, the RESPONDENT wrongly relies on the principle of 

derivate rights to prohibit the transfer of treaty claims.  

31. Treaty claims are not intuitu personae in nature and can be freely transferred under 

international law. 32The tribunal in Daimler expressed that ‘the better view would seem to be 

that ICSID claims are at least in principle separable from their underlying investments’.33 

Indeed, the tribunal suggested that there were good commercial reasons why the assignment 

of claims is compatible with the ISDS system.34 

32. The transfer of claims in itself is not prohibited. It is only when the sole purpose of the 

claims is treaty shopping and there is an abuse of process, transfer is prohibited. 35Under this 

paradigm, while the restructuring of an investment with a view to obtaining treaty protection 

for the future is in principle legitimate, 36a transfer that serves to 'retroactively' obtain an 

otherwise non existing protection must be excluded from a treaty's protective scope.37 

33. In the present case of assignment of treaty rights from MFNB to GNB, the assignor as well as 

the assignee is protected under the same MIT- the ASNEC Energy Investment treaty since 

both of them are nationals of the Republic of Mercuria. Thus, the purpose of assignment 

from MFNB to GNB is not to obtain an otherwise non- existing protection under a treaty. 

This establishes that there is no abuse of process, thus validating the assignment. 

 

                                                
31International Centre for the Settlement of Investment Disputes, Documents Concerning the Origin and 
Formulation of the Convention History, Vol. II Part 2 (Washington, 1968), 982. 
32CAMPBELL MCLACHLAN ET. AL., INTERNATIONAL INVESTMENT ARBITRATION: SUBSTANTIVE PRINCIPLES (2nd 
Edition), 6.144. 
33Daimler v. Argentina ¶. 136–138. 
34Id. at 144. 
35TREATY SHOPPING IN INTERNATIONAL INVESTMENT LAW, Setting Limits on Corporate Restructuring 
to Gain Access to Investment Protection, Study by Helsinki University. 
36Aguasdel Tunari v. Bolivia, ¶.330; Mobil Corporation v. Venezuela, ¶.204; Conoco Phillips v. Venezuela, ¶s. 279-
280. 
37Société Générate v. Dominican Republic, ¶.110; Phoenix Action v. Czech Republic, ¶.136; Pac Rim Cayman v. El 
Salvador, ¶. 2.99.; JORUN BAUMGARTNER, TREATY SHOPPING IN INTERNATIONAL INVESTMENT, Oxford Scholarship 
Online (2017).  
 
 



2.1.2 GNB as a successor has the right to prosecute for any claims deriving from the 

CLAIMANT’s predecessor’s investment.  

34. The RESPONDENT wrongly relies on the principle of control of the investment by the investor 

on the date of the alleged breach. This is not applicable in the dispute since protection under 

investment treaties is offered to investments rather than to investors.38 

35. In the ASNEC Energy Investment Treaty, the FET clause offers protection to investments of 

investors. This implies that the protection is to the investment, rather than the investor.39 

Since the protection is for the Investment rather than the investor, the CLAIMANT can bring 

claims for actions of the Host state that affects the investment of GNB- the pledge of Assets 

of Ticadia 1.   

36. The acquired debentures, including all rights and legal entitlements, are protected under the 

Treaty. The Treaty does not distinguish as to whether the investor may have made investment 

by itself or whether the investor acquired a predecessor’s investment. In this respect, Article 

11 of the Treaty defines an investment dispute as existing, if a dispute concerns an 

investment of the investor. 

37. Article XI of the ASNEC Energy Investment Treaty allows for all disputes arising from 

investments as a result of a breach of an obligation of the Contracting Party.  Article XI does 

not differentiate between investments made or acquired by the CLAIMANT. The pledge 

acquired by GNB falls under Article I (1)(a) that includes ownership or control of pledges. 

Further, the only test required is that the CLAIMANT must thus qualify as an investor which 

GNB does, under Article I (4) (b) of the treaty.  

 

 

 

                                                
38Campbell McLachlan, Investment treaties and general principles of International Law, 57 THE INTERNATIONAL 

AND COMPITIVE LAW QUARTERLY, pp. 361-401 (2008) . 
39USA Model BIT, Canada Model BIT, Chapter 11- NAFTA. 



2.2 Alternatively, CLAIMANT has a cause of action to initiate this dispute in its own 

capacity as an investor under Article I(4)(b) of the Treaty.  

38. The CLAIMANT has the standing to bring the claim, even if the treaty claims are not 

transferable. The CLAIMANT seeks to establish this in a twofold manner. [2.2.1], the 

CLAIMANT qualifies as an investor under the ASNEC Energy Investment Treaty; and [2.2.2] 

the acts of the State have breached the rights of the CLAIMANT.  

2.2.1 GNB qualifies as an investor under the ASNEC Energy Investment Treaty.  

39. The CLAIMANT qualifies as an investor under Article I (1) (a) which includes investment in 

the form of pledges where the Assets of Ticadia have been pledged to MFNB as per the 

Financing Agreement. After the execution of the Assignment Agreement, GNB now 

becomes the pledgee to these assets and thus qualifies as an investor under ASNEC. 

40. Further, the transfer of funds or capital to the Host State is the overall objective but not a 

specific requirement for each individual form of investment, which would be in any event 

most difficult to establish on a case-by-case basis.  The issue of the specific contribution 

made to the local economy by a transaction of this kind might not be as easy to identify as if 

a factory was built, but this of course does not disqualify financial investments from 

protection under the Treaty.40  

41. In the present dispute, where there was a transfer in the Financial Instrument- which is the 

financing agreement. Though there was no direct flow of funds into the Laocan economy 

through this transfer, such exact burden of proof is not necessary in cases of Assignment. 

Thus, the RESPONDENT cannot claim that there was no direct contribution to the local 

economy of Laoc through the Assignment of the Financing Agreement. This sufficiently 

proves the existence of an investment.  

2.2.2 There has been a breach of rights of GNB by the acts of the Host State.  

42. The acts of the Host State have led to a breach of the rights of the CLAIMANT. The Act of the 

Host State is a continuing violation of International Law. Due to the act being continuing in 

                                                
40 Societe Generale v. Dominican Republic, ¶ 113 [“Societe Generale”].  



nature, the CLAIMANT has standing to bring the claim on any date after it became the 

investor.  

43. A continuing wrongful act, occupies the entire period during which the act continues and 

remains not in conformity with the international obligation, provided that the State is bound 

by the international obligation during that period. 41 National legislations incompatible with a 

country’s international obligations are considered to be continuing acts.4243 

44. Due to the lack of a standard measure or definition in the international to differentiate 

between continuing and instantaneous acts, Pauwelyn provides three solutions or tools, to 

help solve this problem: focusing on the legal rule involved instead of on its breach; looking 

at the issue of reparation; and thirdly, assessing whether the legal status of a person is 

affected during a certain period. 44 

 

45. The first tool is not to put emphasis on a breach and its effects but rather on the international 

obligation that has been breached. The second tool, examines the temporal question from the 

perspective of reparations. If cessation of an act or situation is the only one for that matter - a 

continuing violation can be established. Although in the context of general international law 

this may seem a sensible approach, the problem remains that in some situation’s cessation 

amounts to restitution. This is the case when a continuing act takes the form of a continuing 

omission.  To counter the disadvantage of the second tool, we had to resort to using the first: 

looking at the content and scope of the obligation. This takes away an important part of the 

utility of the second tool.45 

 

46. Finally, the third tool involves yet another theoretical approach. If the act affects the legal 

status of a person during a certain period in time, it should be regarded as a continuing act.  

                                                
41 Articles on Responsibility of States for Internationally Wrongful Acts [“ARSIWA”], Article 14. 
42ILC Commentary on ARSIWA, 2001. 
43LG&E Energy Corp v Argentine Republic, ¶ 85.; CRAWFORD, THE INTERNATIONAL LAW COMMISSION’S ARTICLES 

ON STATE RESPONSIBILITY— INTRODUCTION, TEXT AND COMMENTARIES (Cambridge University Press, 2002) 136.; 
Ibrahima Gueye et al v France, ¶ 5.3.  
44Pauwelyn, J. (1996), The Concept of a “Continuing Violation” of an International Obligation: Selected Problems. 
66(1) BRITISH YEARBOOK OF INTERNATIONAL LAW, 415–450 (1996) [“Pauwelyn”]. 
45Antoine Buyse, A Lifeline in Time - Non-Retroactivity and Continuing Violations under the ECHR, 75 Nordic J. 
Int'l L. 63 (2006). 



Essentially, the third tool reformulates the problem instead of helping to solve it. The 

Gordian knot can only by using the first tool. 46 The analysis here has shown that the tool that 

in fact unites all of them is the first. This is why only the first tool will be used as a yardstick 

in combination with the specific facts of the case at hand. 

 

47. In the current situation, fair and equitable treatment has a continuous nature, since it is the 

treatment that is accorded to the investment as long as the BIT is in place. The Republic of 

Laoc will have the obligation of Fair and Equitable treatment to the investments made in its 

territory as long as the ASNEC Energy Investment Treaty is in force. Fair and equitable is 

accorded to the investment at all times from the enactment of treaty, regardless of the 

investor. It is a continuing obligation for the Host State. FET is a constant obligation of the 

Host state as long as the investment lasts.47 Thus, when the situation is continuing in nature, 

so will be the breach- the laws passed by the Host State. 

48. Even if the second and third tools are taken into consideration, reference may be made to the 

tribunal in L, G & E v. Argentina dispute, which identified the measure of the Host state to 

be continuing in nature, but also ordered the Host state to pay hefty damages. The tribunal in 

the case ordered Argentina to pay for damages till the legislation lasts.48Compensation is still 

insufficient for reparation due to loss of goodwill and other non- monetary damage suffered 

by the CLAIMANT.  

49. Further, using the third tool of analysis, the continuing nature of legislation was supported by 

the tribunal considering a claim under an investment protection treaty in LG&E vArgentina. 

The tribunal found that Argentina’s breach was continuing. According to the tribunal, ‘the 

abrogation of the basic guarantees of the gas tariff regime constitutes a continuous breach 

that extends to the entire period during which such abrogation continues and remains not in 

conformity with the Treaty.’49 

                                                
46 Antoine Buyse, A Lifeline in Time - Non-Retroactivity and Continuing Violations under the ECHR, 75 Nordic J. 
Int'l L. 63 (2006). 
47Ioana Tudor, The Fair and Equitable Treatment Standard in the International Law of Foreign Investment, 20 
EUROPEAN JOURNAL OF INTERNATIONAL LAW, pp. 236-239 (2009). 
48LG&E Energy Corp v Argentine Republic, ¶ 97. 
49Id., ¶ 85. 
 



50. For those where the period during which the relevant international obligation is allegedly 

breached starts before the critical date (subsequent to which 'acts' or 'situations' will fall 

under the general or specific jurisdiction of the tribunal), but ends only after that date, or still 

continues at the time of the proceedings, the international tribunal will be allowed to exercise 

jurisdiction over the alleged breach for the period which continues to elapse after the critical 

date, even though the breach came into existence before that date. 50 

51. Due to the continuing nature of the violations, that gives a fresh cause of every day, the rights 

of GNB have been breached by the RESPONDENT from the date of the Assignment - 01. 07. 

2017- the date when GNB became an investor. This gives GNB locus standi to initiate this 

arbitration since the rights of GNB has been breached by the Acts of the Host State.  

 

  

                                                
50Pauwelyn, at 44; Societe Generale, at 40, pp. 87-88. 
 
 



III. THE PHASE-OUT OF COAL FIRED POWER PLANTS IMPLEMENTED THROUGH 

LAW 66/2016 IS ATTRIBUTABLE TO RESPONDENT UNDER INTERNATIONAL 

LAW. 

52. Following the enactment of the Directive (ASNEC) 2016/87 of the council of 17 February 

2016 on the renewable sources of energy [“coal directive”], Laoc enacted Law 66/2016 

[“Enactment’] which provided that all the coal fired power plants on the territory of Laoc 

shall be phased out by 31 December 2028. The RESPONDENT contends that they were forced 

to implement law 66/2016 by virtue of them being bound to follow their international 

obligations, and therefore, the said enactment is attributable to ASNEC and not to Laoc. We 

submit that the enactment is attributable to the RESPONDENT because [3.1] the Laocan 

Parliament is an organ of RESPONDENT; and [3.2] Although the Enactment was pursuant to 

the coal directive, it is not attributable to ASNEC under international law.  

3.1 The Enactment is attributable to RESPONDENT since Laocan Parliament is an organ of 

the RESPONDENT. 

53. The conduct of any State organ shall be considered an act of that State under international 

law.51 The state shall be responsible for the actions of such organs, whether they belong to 

the legislative, executive or judicial department, so far as the acts are done in their official 

capacity.52 

 

54. In the present case, the RESPONDENT is a sovereign state. Laocan parliament while enacting 

law 66/2016 was performing its legislative functions. Therefore, the Enactment has to be 

considered as an act performed by the RESPONDENT. 

3.2 Although the Enactment was pursuant to Directive 2016/87 of the ASNEC Council 

[“Coal Directive”], it is not attributable to ASNEC under international law. 

55. By virtue of Article 115 of the ASNEC Founding charter, Laoc was obligated to follow the 

coal directive. However, we submit that this does not shield Laoc from any responsibility 

since [3.2.1] The attribution of conduct, as between the member states and ASNEC is 
                                                
51 ARSIWA, Article 4. 
52Salvador commercial company, p. 477. 



governed in particular by Article 6 & 7 of Articles on the Responsibility of International 

organisations [“ARIO”]; [3.2.2]The acts of Laocan Parliament cannot be attributed to 

ASNEC by virtue of Article 6 of ARIO as Laocan parliament was not an organ of ASNEC; 

and [3.2.3] The acts of Laocan Parliament cannot be attributed to ASNEC by virtue of 

Article 7 of ARIO since ASNEC did not wield effective control over the enactment of law 

66/2016. 

3.2.1 The attribution of ASNEC’s conduct must be governed by Article 6 and 7 of 

ARIO. 

56. An investment treaty is not a self-contained closed legal system, but it has to be envisaged 

within a wider juridical context53 such as general customary international law and other 

specific international rules.54 The International Court of Justice has noted in its Namibia 

decision, “An international instrument has to be interpreted and applied within the 

framework of the entire legal system prevailing at the time of the interpretation.”55 While 

doing so, When one treaty derives its purpose and framework from another multilateral 

treaty, the latter plays an important role in the process of treaty interpretation of the former.56 

The preamble to a treaty, may assist in determining the purpose of the treaty, for it is the 

normal place where the parties would embody an explicit statement to that effect.57 

 

57. The CLAIMANT submits that the conclusion of the MIT was a direct consequence of the 

ASNEC founding charter. The founding charter being a treaty between the members of the 

MIT, is a source of Internaitonal law and hence is an international instrument within whose 

framework, the MIT has been concluded. The purpose of ASNEC MIT as given in its 

preamble is derived from the ASNEC Founding charter, i.e. from article 75 of the ASNEC 

founding charter which provides a duty on its signatories to develop the energy market and 

support its growth.58 So, the ASNEC Founding charter plays an important role while 

interpreting the MIT. Therefore, As given in Article 120 of the ASNEC founding charter, 

                                                
53Asian Agricultural Products Limited v. Republic of Sri Lanka, ¶. 21. 
54Id. ¶ 22. 
55ICJ Namibia, Advisory opinion of 21st June, 1971, ¶. 53. 
56 Oliver dorr, VIENNA CONVENTION OF LAW OF TREATIES – A COMMENTARY, PG. 562, ¶ 94. 
57Prof. Oliver Dorr, VIENNA CONVENTION OF LAW OF TREATIES – A COMMENTARY, pg. 544, ¶ 50. 
58Article 75, ASNEC Founding charter, Moot problem, pg. 33. 



article 6 and article 7 of ARIO are the only two provisions which shall be applicable while 

determining the issue of attributability. 

3.2.2 The acts of Laocan Parliament cannot be attributed to ASNEC by virtue of 

Article 6 of ARIO as Laocan parliament was not an organ of ASNEC. 

58. Article 6 of ARIO provides that the conduct of an organ of an international organization in 

the performance of functions of that organ shall be considered an act of that organization 

under international law.  

 

59. However, the CLAIMANT submits that the Loacan Parliament cannot be classified as an organ 

of ASNEC. Special Rapporteur to the ILC, Professor GeorgioGaja specifically rejected the 

idea that the Member States or their organs could be characterized as organs of international 

organizations on the international plane in general, and under Art. 6 ARIO specially when 

implementing the acts of an international organization.59 This is because the extent of control 

wielded by the international organisation over its member states does not amount to the level 

of control wielded by the states or international organizations over their own organs.60 

  
60. Any entity can be considered as organs of international organisations when it appertains 

institutionally and functionally to the international organisation.61 Institutional appertainment 

requires that the entity be treated as an organ under the organisation law.62 Functional 

appertainment requires that the entity performs the functions of the organisation.63 

 

61. However, in the present case, Laocan parliament does not appertain to ASNEC institutionally 

or functionally. Laocan parliament does not appertain institutionally because the ASNEC 

Founding Charter which is the constituting document of ASNEC does not treat the organs of 

                                                
59Professor Georgio Gaja, seventh report on responsibility of international organizations, UN Doc A/CN.4/610, ¶ 33. 
60 Professor Georgio Gaja, second Report on responsibility of international organizations, UN Doc A/CN.4/541, ¶ 
40; Kuipjer and Paasivirta, (2005) Does one size fit all?: The European Community and the responsibility of 
international organizations.   
61 Andres Delgado Casteleiro, United we Stand: EU and Its Member States in the Strasbourg Court., VISILIKI 

KOSTA IN THE EU ACCESSION TO THE ECHR (2014). 
62 Article 2(c) of ARIO. 
63Article 6(2) of ARIO. 



the member states as the organs of ASNEC.64 Further, it also does not appertain functionally 

to ASNEC because while adopting Law 66/2016, Laocan parliament was fulfilling the 

functions of the RESPONDENT state, that is to implement the coal directive and not the 

functions of ASNEC. Therefore, Laocan parliament cannot be considered as an organ of 

ASNEC under Article 6. 

3.2.3 The acts of Laocan Parliament cannot be attributed to ASNEC by virtue of 

Article 7 of ARIO. 

62. Art. 7 ARIO provides that the conduct of an organ of a state which is placed at the disposal 

of an international organization shall be considered the conduct of the international 

organization if the organization exercises effective control over such conduct. Article 7 

draws analogy from Article 6 of ARSIWA, which provides for situations when organs of a 

state are placed at the disposal of another state. 

 

63. Further, the Tribunal in Electrabel v. Hungary applying Article 6 ARSIWA held that in order 

to determine the responsibility of member states while implementing organisations law, the 

margin of discretion available to the member states must be considered. If the states enjoy 

discretion in implementation of the organization’s law, then the responsibility rests with the 

state.65 

 
 

64. In the present case, Law 66/2016 was enacted to implement a Directive. A directive shall be 

binding only as to the result to be achieved, and leaves the form and method of 

implementation to the discretion of member states.66 Accordingly, the RESPONDENT enacted 

Law 66/2016 under the margin of discretion that it enjoyed in implementing the binding 

ASNEC Directive. This discretion was provided under Article 3 and 7(2) of the Directive. 

Under Article 3 of the Directive, the RESPONDENT had discretion to provide support schemes 

in incentivize for the integration of electricity from renewable energy sources into the energy 

                                                
64 Article 120 of ASNEC Founding charter. 
65 Electrabel v. Hungary, ¶ 113. 
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market. Under Article 7(2), the member states were encouraged to gradually reduce their 

final gross production of energy from coal fired power plants before 31 Dec. 2028.  

 

65. Therefore, the RESPONDENT had effective control over the enactment of Law 66/2016 since 

the alleged law was passed under the discretion available to the RESPONDENT. Therefore, the 

conduct of passing Law 66/2016 and thereby violating protections under ASNEC Energy 

Treaty must be attributable to the RESPONDENT.  



IV. RESPONDENT HAS VIOLATED ARTICLE II(1) OF THE TREATY. 

66. The decision of the RESPONDENT to phase out coal by 2028 had a drastic effect on the 

investment made by the CLAIMANT, leading to their bankruptcy. We submit that, by such 

actions on the part of the RESPONDENT, the standard of ‘fair and equitable treatment’ which 

was promised to the CLAIMANT has been violated as [4.1]CLAIMANT’s legitimate expectation 

of a stable legal framework is violated; [4.2] The RESPONDENT has impaired the CLAIMANT’s 

use and enjoyment of its investment unreasonably; and [4.3] The Enactment is not justified 

under Article IX of the Treaty. 

4.1 The RESPONDENT has violated CLAIMANT’s legitimate expectation of a stable legal 

framework. 

67. CLAIMANT’s legitimate expectation of a stable legal framework is violated as [4.1.1] 

CLAIMANT had a legitimate expectation of a stable legal framework; [4.1.2] The Enactment 

violated this legitimate expectation. 

4.1.1 CLAIMANT had a legitimate expectation of a stable legal framework. 

68. Stable legal framework was expected by the CLAIMANT towards the Investment since [A]The 

Ticadian Governor’s commitments created a legitimate expectation of a stable legal 

framework; [B]The preamble of the Treaty created a legitimate expectation of a stable legal 

framework; and[C]RESPONDENT’s long-standing support to the coal regime created a 

legitimate expectation of a stable legal framework. 

A. The Ticadian Governor’s statements create a legitimate expectation of a stable 

legal framework. 

69. The representations made by the governor create a legitimate expectation of stability, since 

(a) the representations were made by the competent authority; (b) These representations were 

specifically made to induce the investor; and (c) The investor relied upon these 

representations to invest in Laoc. 

 

 



(a) The representations were made by the competent authority. 

70. Specific representations made by the public authorities can give rise to legitimate 

expectations.67 

 

71. In the present case, a regional Governor is appointed by the Laocan government with the 

sanction of the parliament. Each Governor is responsible for supervising the actions of the 

Laocan authorities within his or her municipality. Each Governor is considered to be a direct 

extension of the power of the Laocan government for the territory of his/her municipality.68 

Therefore, Ticadian Governor is a competent authority to make representations on behalf of 

the RESPONDENT. 

 

(b) These representations were specifically made to induce the investor. 

72. Oral representations made specifically to induce or attract an investor are sufficient to create 

legitimate expectation of stability.69 

 

73. In the present case, the governor had made specific representations to the investors during the 

initial negotiations, which was a closed meeting.70 The Governor made representations that 

Ticadia-1 bears fundamental importance for the economic development of the region. He 

further said that he would ensure that the operation of the plant would be economically 

beneficial for Mountaintop and he would maintain favourable conditions. In addition, 

previously the Governor had made numerous official and unofficial visits to the neighboring 

countries of Laoc, advertising coal friendly environment of Laoc and stable investment 

climate of the region.  

74. Further, the Governor also said that he strived to convince the initial investors that from an 

economic perspective Ticadia would be the best place to build the powerplant.71 

 

75. Therefore, these inducing representations are sufficient to create legitimate expectation of a 

stable legal framework. 
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(c) The CLAIMANT relied on the representations made by the Governor. 

76. Representations made by the State which are relied upon by the investor while making the 

investment give rise to legitimate expectations.72 The representations were made by the 

Governor in a meeting dated 19 August, 2009.73 Mountaintop and MFNB considered these 

representations when they decided to invest in Ticadia.74 Therefore, the initial investors 

relied on the Governor’s representations while investing in Ticadia.  

B. Preamble of the Treaty provided a legitimate expectation of a stable legal 

framework. 

77. Preamble is beneficial in determining the object and purpose of the treaty. Preamble can 

therefore be used to ascertain the intention the parties and the object and purpose of the 

treaty.75 Explicit mention of ‘stability’ in the preamble of the treaty creates a legitimate 

expectation that the stable legal framework formed a part of the fair and equitable treatment 

under the Treaty. Preamble of the Treaty recognizes the need to encourage and create stable, 

equitable, favourable conditions to the investors. Therefore, the fair and equitable treatment 

standard under Article II(1) read with the Preamble creates a legitimate expectation of a 

stable legal framework.76 

 

C. Respondent’s legal and business framework created a legitimate expectation 

of a stable legal framework. 

78. The historical, social and economic conditions prevalent in the host state create legitimate 

expectation.77 The conditions surrounding the conclusion of the investment agreement are 

decisive to determine the legitimate expectations of the investor.78 
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79. The RESPONDENT state had a coal friendly environment for the past 25 years preceding the 

CLAIMANT’s investment. The total share of the coal sector in the RESPONDENT’s economy 

was 20% of its total GDP. The coal industry employed upto 15% of the RESPONDENT’s 

domestic workforce. The RESPONDENT’s authorities also had a favorable attitude towards the 

coal industry. Further, despite certain environmental concerns, the RESPONDENT actively 

encouraged coal investments in its territory. Moreover, draft laws in support of the green 

energy were blocked by the RESPONDENT’s Parliament. The Speaker of the Laocan 

Parliament stated that there was no need to fix the coal industry as it was clearly not 

broken.79 Therefore, the coal friendly attitude of the RESPONDENT at the time of the 

investment created a legitimate expectation of a stable legal framework.     

4.1.2 The Enactment has violated Claimant’s expectation of stable and predictable 

legal framework.  

80. The Enactment violated CLAIMANT’s legitimate expectation as [A] The Enactment falls 

outside the acceptable margin of change and [B] The Enactment affected the CLAIMANT’s 

interests substantially.  

A.  The Enactment falls outside the acceptable margin of change.  

81. The fair and equitable treatment standard under the Treaty protects the investors from 

fundamental alteration of the legal regime.80 Fundamental alteration of the legal regime in 

which the investment was made, falls outside the margin of change that is acceptable in a 

stable legal regime81 and amounts to objective breach of the legitimate expectation of a stable 

legal framework.82 A regulation is said to alter the legal regime fundamentally, if the basic 

elements of the regime on which the investor relied upon are altered.83 

 

82. The Enactment adopted by the RESPONDENT altered the legal regime on which the CLAIMANT 

relied upon at the time of the investment. The coal friendly environment prevalent in the 
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RESPONDENT state was the basic element on which the CLAIMANT relied upon while 

investing in Laoc. The Enactment by phasing out coal fired power plants altered the coal 

friendly environment of the RESPONDENT state fundamentally. This fundamental alteration of 

the coal friendly environment falls outside the acceptable margin of change. Therefore, the 

Enactment violated the legitimate expectation of the CLAIMANT.   

 

B. The Enactment affected the CLAIMANT’s interests substantially. 

83. The economic impact of the impugned regulation needs to be considered while assessing 

violation of legitimate expectations.84 Fundamental changes which have the degree of 

depriving the investor of his investment violate legitimate expectations85. Regulation that 

virtually stripes off the value of the investment is violative of the legitimate expectation 

ingrained in the Treaty.86 

 

84. After the Enactment was adopted by the RESPONDENT, the value of the CLAIMANT’s 

investment dropped substantially.87 As per the experts the value has dropped by at least 50% 

after the Enactment was adopted. Due to such substantial decrease in value, the CLAIMANT 

was forced to provide additional securities to its debtor. The CLAIMANT has suffered to an 

extent that it would never be able to generate adequate cash flows to even repay its debts and 

would never be in a profitable position throughout its lifetime. As the CLAIMANT was unable 

to repay the debts, it was forced to declare bankruptcy.88 Therefore, the Enactment has 

affected the CLAIMANT’s interests substantially.  

4.2 The Enactment has impaired the use and enjoyment of CLAIMANT’s investment 

unreasonably as there is no nexus between the Enactment and the purported objective 

of prevention of floods.   

85. A measure adopted by the state is said to be reasonable if there exists a reasonable nexus 

between the measure and the objective that it seeks to achieve.89 The RESPONDENT claims 
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that the Enactment was adopted to prevent floods by reducing the greenhouse emissions from 

the coal fired power plants functioning in its territory. The RESPONDENT relied on a task force 

report while adopting the Enactment.90 However, the task force report only concluded that 

there was a correlation between the growth of coal emissions and the intensity of floods. The 

task also admits that there is no empirical evidence to show that floods were caused by the 

greenhouse emissions of the coal power plants in Laoc.91Hence, there is no conclusive 

evidence to establish the causal link between greenhouse emissions from coal power plants 

and floods. Therefore, since there is no conclusive evidence with regard to the causal link 

between the two, there exists no nexus between the Enactment which seeks to reduce the 

greenhouse emissions and prevention of floods. Therefore, the Enactment is unreasonable 

and is violative of Article II(1) of the Treaty.      

4.3 The Enactment is not justified under the exceptions provided in Article IX of the 

Treaty. 

86. Article IX of the Treaty provides for exceptions under which the states can adopt measures 

even if those measures are violative of the protections provided by the Treaty. The 

RESPONDENT may content that the Enactment was a measure necessary to protect 

environment and is hence covered by the exception provided in Article IX(1)(a) of the 

Treaty. However, the Enactment is not a ‘necessary’ measure as [4.3.1] it does not make a 

material contribution towards the prevention of floods; [4.3.2] it is not the least restrictive 

measure and [4.3.3]in any case, the Enactment is not duly motivated.  

4.3.1 The Enactment does not make a material contribution towards the prevention of 

floods.  

87. A measure is said to be necessary to achieve an objective only when it makes a material 

contribution towards the fulfillment of that objective.92 A contribution exists when there is a 

genuine relationship of ends and means between the objective pursued and the measure at 

issue.93 Contribution of a measure must be demonstrated through quantitative projections in 
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the future or qualitative reasoning that is tested and supported by sufficient evidence.94 

Further, the contribution required is ‘more than mere suitability’95, it must be verifiable and 

significant.  

 

88. In the present case, the contribution of the Enactment is not demonstrated by sufficient 

evidence. The RESPONDENT relied on a task force report which only establishes correlation 

between greenhouse emissions from coal fired power plants and not causation.96 Hence, there 

exists no sufficient evidence to establish the material contribution of the Enactment towards 

the prevention of floods. Therefore, the Enactment fails the test of necessity. 

4.3.2 The Enactment is not the least restrictive measure available to the RESPONDENT.  

89. A measure can be justified as a necessary measure only if it is the least restrictive measure 

available. If the host state had other measures that are less in conflict or more compliant with 

the state’s international obligations, the measure cannot be treated as a necessary measure.97 

 

90. The RESPONDENT has other less restrictive measures to reduce greenhouse emissions and 

prevent floods. measures such as capping the overall production of coal in the state, 

imposition of high carbon taxes and compelling the use of low sulfur coal were available to 

the RESPONDENT. These measures would have reduced the greenhouse emissions from the 

coal fired power plants and consequently prevented floods. The RESPONDENT did not make 

deliberations to consider these measures. 

 

91. Therefore, since the Enactment does not make a material contribution towards the prevention 

of floods, and since the Enactment is not the least restrictive measure, it can be concluded 

that the Enactment is not a necessity measure.98 

4.3.3 In any case, the Enactment is not duly motivated. 
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92. Article IX(2) of the Treaty provides that for any measure to be justified under the exceptions 

provided by the Treaty, the measure must be duly motivated. A measure taken for reasons 

that are different from those put forward by the decision maker, cannot be considered to be a 

measure which has been duly motivated.99 

 

93. The RESPONDENT contends that the Enactment was adopted to prevent floods. However, 

when the Enactment is seen in conjunction with Law 72/2016 it becomes evident that these 

measures were adopted to take over the energy market. The RESPONDENT by the adoption of 

the Enactment phased out all the coal fired power plants from its territory. Later by the 

adoption of Law 72/2016 the RESPONDENT established the state backed Laocan Renewables 

Company (LRC). LRC would headline the energy market in the RESPONDENT state after the 

coal fired power plants are phased out. Hence, the combined effect of the Enactment and Law 

72/2016 is that the RESPONDENT would have complete monopoly in the energy market and 

would lead to huge economic benefits to the RESPONDENT. Therefore, the Enactment is not 

duly motivated and cannot be justified under the exceptions provided by the Treaty. 

 

94. Therefore, we submit that the RESPONDENT has violated the standard of fair and equitable 

treatment as enshrined in Article II of the ASNEC MIT. 
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PRAYER FOR RELIEF 

 
 
In light of the above, Claimant hereby respectfully requests the Arbitral Tribunal to:  

 a. DISMISS the challenge to Claimant appointed arbitrator- Mr. Perry Mason. 

 b. DECLARE that the Claimant has the standing; and the Respondent treated the 

investment unfairly and inequitably and, thereby,  breached Article II of the ASNEC Energy 

Investment Treaty;  

 c. ORDER Respondent to pay to Claimant compensation amounting to no less than USD 

450,000,000 (four hundred fifty million dollars) plus interest as of the date of the violation;  

 d. ORDER Respondent to compensate Claimant for all of their costs in this Arbitration 

and to bear alone the costs of the Tribunal and of KCAB International.   

 

Pending a more thorough evaluation of the quantum of its claims, Claimant reserves its right to 

adjust its prayers for relief. 

 

 


