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l’Ecologie et du Développement Durable, ECJ Case C-127/07, 

Judgment (16 December 2008) 

Bluefin Tuna Southern Bluefin Tuna Case (Australia, New Zealand v Japan), 
Provisional Measures (1999) 38 ILM 1624 

EU 2009 Renewable Energy 

Directive 

Directive 2009/28/EC of the European Parliament and of the 

Council of 23 April 2009 on the promotion of the use of energy 
from renewable sources 

Europe Beyond Coal Europe Beyond Coal. "Overview of National Coal Phase-out 

Announcement" https://beyond-coal.eu/wp-

content/uploads/2020/07/Overview-of-national-coal-phase-out-
announcements-Europe-Beyond-Coal-14-July-2020.pdf 

Germany Action Plan Germany National Renewable Energy Action Plan in accordance 

with Directive 2009/28/EC on the promotion of the use of energy 

from renewable sources 

Germany National Renewable 

Energy Action Plan 

Federal Republic of Germany. National Renewable Energy Action 

Plan 

Mothers of Srebrenica (2014) Stichting Mothers of Srebrenica et al. v. the Netherlands, District 

Court of The Hague (16 July 2014) Case No. 09/295247 

Mothers of Srebrenica (2019) Stichting Mothers of Srebrenica et al v. the State of the Netherlands, 

Judgement of Supreme Court (19 July 2019) Case No. 17/04567 

Netherland National Renewable 
Energy Action Plan 

Netherlands. National Renewable Energy Action Plan Directive 
2009/28/EC, 

Nuhanovic (2011) Nuhanovic v. The State of the Netherlands, Judgment of The Hague 

Court of Appeal (5 July 2011) Case no. 200.020.174/01 

Nuhanovic (2013) Nuhanovic v. The State of the Netherlands, Judgment of Supreme 
Court of the Netherlands (6 September 2013) Case no. 12/03324 

Poland National Renewable 

Energy Action Plan 

Minister of Economy of Poland. National Renewable Energy Action 

Plan, 2010 

Ragwitz Mario, Ragwitz, et al. "Recent developments of feed-in systems in 
the EU – A research paper for the International Feed-In 

Cooperation." (January 2012) 

https://www.canada.ca/en/services/environment/weather/climatechange/canada-international-action/coal-phase-out.html
https://www.canada.ca/en/services/environment/weather/climatechange/canada-international-action/coal-phase-out.html
https://beyond-coal.eu/wp-content/uploads/2020/07/Overview-of-national-coal-phase-out-announcements-Europe-Beyond-Coal-14-July-2020.pdf
https://beyond-coal.eu/wp-content/uploads/2020/07/Overview-of-national-coal-phase-out-announcements-Europe-Beyond-Coal-14-July-2020.pdf
https://beyond-coal.eu/wp-content/uploads/2020/07/Overview-of-national-coal-phase-out-announcements-Europe-Beyond-Coal-14-July-2020.pdf
https://beyond-coal.eu/wp-content/uploads/2020/07/Overview-of-national-coal-phase-out-announcements-Europe-Beyond-Coal-14-July-2020.pdf


xiii 
 

TABLE OF ABBREVIATIONS  

 

ASNEC Association of Sovereign Nations for Economic Cooperation 

ASNEC Charter Founding Charter of the ASNEC 

ASNEC Treaty Treaty Concerning the Encouragement and Reciprocal 

Protection of Investments in the ASNEC Region 

Assignment Agreement Assignment Agreement between GNB and MFNB 

Coal Directive Directive (ASNEC) 2016/87 of the Council of 17 February 

2016 on the renewable sources of energy 

EC European Community 

EU European Union (formerly known as EC) 

FET Fair and Equitable Treatment 

Financing Agreement Financing Agreement N. 0940394 executed between Ticadia-

1, MFNB and Mountaintop 

GNB Goliath National Bank JSC 

Hewer Plants Hewer Plants JSC v. Wellfalcon 

Laoc The Republic of Laoc 

Law 66/2016 Law 66/2016 of 6 July 2016 “On the Phase-out of Coal 

Energy on the Territory of the Republic of Laoc” 

Law 72/2016 Law 72/2016 of 5 December 2016 “on Energy Transition” 

LRC The Laocan Renewables Company PLC 

Mercuria The Republic of Mercuria 

MFNB Mercurian First National Bank JSC 

Mountaintop Mountaintop Investments LLC 

  



1 
 

STATEMENT OF FACTS 

 

Parties to The Dispute 

1. GNB (“Claimant”) is a joint-stock company, whose significant shareholders originate from 

Europe and the United States.  

2. Laoc (“Respondent”) is a small developed state, which adopts a parliamentary republic system 

of government. Laoc’s economy is now predominantly based around industrial and agricultural 

sectors although the mining industry has always played a significant role. Several large deposits 

of precious and semi-precious metals, as well as smaller deposits of various base metals, have 

been found on its territory. 

3. On 3 February 2012, Laoc became a signatory to the ASNEC Charter. Later, on 19 May 2012, 

Laoc became a party to the ASNEC Treaty. 

 

MFNB’s Investment 

4. On 1 December 2010, MFNB, the original investor, invested in Laoc by providing USD 

600,000,000 loan for the construction of Ticadia-1, the first coal-fired power plant in Ticadia. 

The loan was signified by the Financing Agreement which involves MFNB as the financier, 

Ticadia-1 LLC as the debtor, and Mountaintop as the guarantor. 

5. The construction of Ticadia-1 started on 10 December 2010. In 2014, Ticadia-1 started to 

commercially operate after obtaining its commercial operation license.  

 

Flooding Ensues in the ASNEC territory 

6. Spanning from 2000 to 2015, ASNEC Member States have been plagued with 14 major floods. 

6 of these major floods were found to happen within Laoc, causing the deaths of 85 thousand 

people, the destruction of more than 50 thousand houses, and immense damage caused toward 

local infrastructure.  

7. Against this background, the influence of environmental, political movements has been steadily 

growing in the ASNEC Member States, including Laoc, and pro-environment political parties 

won a considerable number of elections in virtually all of the ASNEC Member States. 
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8. In response to the flooding, Laoc created a task force to investigate the causes of flooding. The 

task force published a report in 2010 which concluded that the most probable explanation for 

the flooding was the greenhouse gas emissions sourced from the numerous coal plants in Laoc. 

9. To address the drastic spike in the number of natural catastrophes, Laoc, along with the other 

ASNEC Member States, became signatories to the Seoul Agreement on Climate Change. Laoc 

then ratified the Seoul Agreement on 11 January 2016. 

 

The Coal Directive and its Implementation 

10. Following the Seoul Agreement, on 17 February 2016, the ASNEC Council Coal Directive. 

The Directive sets a binding target for ASNEC Member States to reduce the percentage of their 

final gross production of energy from coal-fired power plants to 0 by 31 December 2028 and to 

achieve at least 75% shares of renewable energy. It is essential to highlight that even though 

the Council member from Laoc voted against the adoption of the Coal Directive, she was 

outvoted. Subsequently, the Directive passed and became legally binding for all ASNEC 

Member States.  

11. According to the ASNEC Charter and the Coal Directive, Laoc is obliged to implement the 

Directive by transposing the Directive to its national law. Against this background, Laoc 

enacted Law 66/2016 which requires all coal-fired power plants to be phased out by 2028. On 

5 December 2016, the Laocan Parliament also enacted Law 72/2016 which aims to reach the 

binding target of 75% shares of renewable energy enshrined in Coal Directive.  

 

Assignment Agreement between MFNB and GNB 

12. In light of the immense drop in its value of shares, Ticadia-1 declared bankruptcy. Their 

bankruptcy led to MFNB demanding the payment of a guarantee from Mountaintop, which 

could not be enforced in a timely manner. This caused MFNB to face insolvency. 

13. Following this insolvency, on 1 July 2017, MFNB sold its rights to claim arising out the 

Financing Agreement to GNB after GNB paid USD 150,000,000. Based on this event, GNB 

claimed that its acquired claims qualify as an investment. 
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GNB’s Activities 

14. GNB stepped into the shoes of MFNB in an ICC arbitration demanding Mountaintop to pay 

their guarantee. However, the ICC tribunal ruled against GNB. 

15. On 31 January 2019, Claimant submitted the Notice to Arbitration to Respondent, nominating 

Perry Mason (“Mr. Mason”) as their arbitrator. 

 

Mr. Mason’s Comments 

16. In 2018, Mr. Mason was invited as a guest to the Arbitration Station Podcast. There, he was 

asked to comment on climate change arbitration as a prospective area of practice for young 

arbitrators. Mr. Mason does not suggest the pursuit of climate change in arbitration, but instead 

to observe issues on the financial side. 

17. On 2 June 2019, a news article regarding the Hewer Plants tribunal decision was published. 

The case was similar to the present case as it concerns the implementation of Coal Directive 

and allegation of FET under ASNEC Treaty. The tribunal decided that the state violated FET. 

Mr. Mason was involved in such decision. Subsequently, Mr. Mason retweeted the article and 

stated that he was “proud to have served as arbitrator in this ground-braking case on 

#ClimateChange”.   

18. On 16 June 2019, Laoc submits a challenge to the appointment of Mr. Perry Mason as the 

arbitrator in the current dispute. 
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SUMMARY OF ARGUMENTS 

 

PROCEDURAL ISSUE: LEGAL STANDING 

This Tribunal has no jurisdiction to hear Claimant’s claims as Claimant does not fulfill the 

requirements under ASNEC Treaty. First, Respondent submits that the Tribunal does not have 

jurisdiction ratione materie as Claimant does not own a protected investment under Treaty. 

Second, this Tribunal does not have jurisdiction ratione temporis as Claimant only obtained the 

status of a qualifying investor under Treaty after the alleged breach and the dispute occurred. In 

any event, Claimant is unable to invoke a Treaty claim against Laoc as Claimant does not incur 

any alleged injury.   

 

PROCEDURAL ISSUE: MR. MASON’S CHALLENGE OF ARBITRATOR  

This Tribunal should disqualify Mr. Mason as one of the arbitrators to this dispute. Under 

UNCITRAL Arbitration Rules, the disqualification of an arbitrator requires a justifiable doubt 

regarding his impartiality. The justifiable doubt on Mr. Mason’s impartiality on the present case 

can be found in Mr. Mason’s involvement in the Hewer Plants and his demeaning statements on 

the climate change arguments in investment arbitration. As these circumstances give rise to 

justifiable doubt, Mr. Mason should have disclosed such circumstances. However, he failed to do 

so in the present case. Since justifiable doubts exist concerning Mr. Mason’s impartiality, he 

should be disqualified from this tribunal. 

 

MERITS: ATTRIBUTION 

When implementing ASNEC Coal Directive, Laocan Parliament’s conduct to enact a series of 

measure to phase out coal-fired power plants in Laoc should exclusively be attributable to ASNEC 

pursuant to Article 6 and 7 of ARIO. First, Laocan Parliament is ASNEC’s organ or agent when it 

is transposing Coal Directive. Second, ASNEC is exercising effective control over such conduct. 

Additionally, dual attribution cannot be invoked in the present dispute. As the measures are 

attributable to ASNEC, Laoc is not the correct Respondent in the present dispute. 
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MERITS: FAIR AND EQUITABLE TREATMENT 

Contrary to Claimant’s assertion, Respondent has treated Claimant’s investment fairly and 

equitable. First, it did not frustrate the Claimant's legitimate expectation as Claimant’s expectation 

of an unchanging legal framework in Laoc is illegitimate. Second, it was done reasonably as it was 

rational and included consideration towards Claimant’s investment. Thirdly, it did not discriminate 

against Claimant’s investment as there was no differential treatment towards parties in like-

circumstances. In any event, Laoc’s measure is exempted under Article IX of the ASNEC Treaty 

as it serves a public purpose and is necessary.  
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PROCEDURAL ISSUES 

SUBMISSION 1: CLAIMANT HAS NO LEGAL STANDING TO BRING ITS CLAIM 

INTO THIS TRIBUNAL 

 

1. Pursuant to Article X of the ASNEC Treaty, disputes related to an investment which concern 

an alleged breach of an obligation by a Contracting Party may invoke this Tribunal’s 

jurisdiction. Thus, this Tribunal may hear Claimant’s claims if they meet the requirements set 

forth by ASNEC Treaty. However, Claimant does not fulfill such requirements. 

2. Claimant argues that it has legal standing to invoke this Tribunal's jurisdiction as it was assigned 

MFNB's claims to loan repayment and potential claim against Laoc through the Assignment 

Agreement in 2017.1 Subsequently, the acquisition prompted Claimant to initiate arbitration 

against Laoc concerning an alleged breach which happened in 2016, a year before the 

Assignment Agreement.2  

3. In response to this, Respondent submits that this Tribunal should not hear Claimant’s claims 

because it does not have jurisdiction (A) ratione materiae and (B) ratione temporis. (C) In any 

event, Claimant cannot invoke assigned Treaty claims against Laoc. 

A. TRIBUNAL DOES NOT HAVE JURISDICTION RATIONE MATERIAE 

4. Pursuant to Article X of ASNEC Treaty, the Tribunal’s jurisdiction is limited to disputes related 

to a protected investment.3 Presently, Claimant does not have a protected investment. 

5. In 2010, MFNB entered into a Financing Agreement to provide a loan for Ticadia-1 

construction.4  However, in 2017 MFNB assigned the rights arising out of the Agreement to 

Claimant, another Mercurian bank.5 Contrary to Claimant’s assertion, the assignment does not 

result in Claimant acquiring a protected investment under Treaty. 

                                                
1 Moot Problem, Notice of Arbitration, ¶15. 
2 Uncontested Facts, ¶31. 
3 Moot Problem, ASNEC Treaty, Article 10, ¶1. 
4 Moot Problem, Exhibit C-4. 
5 Moot Problem, Exhibit C-12 
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6. The acquisition of MFNB’s claims to money is not a protected investment as (1) Claimant’s 

acquired claims do not entail any investment activity and (2) Claimant’s acquisition of the 

claims amounts to an abuse of rights. 

1. Claimant’s Acquired Claims do not Entail any Investment Activity 

7. A treaty should be interpreted within its ordinary meaning, in light of its object and purpose.6 

Presently,  the objective of the ASNEC Treaty is to sustain economic growth and development 

in the ASNEC Region.7 Interpreted in light of this objective, Article I(1) of ASNEC Treaty only 

recognizes protected investment as an asset which possesses an investment activity, instead a 

mere passive ownership.8 To retain an investment activity, Claimant must prove that its 

purchase of MFNB’s claims to money (a) resulted in a contribution to Laoc, (b) was occupied 

for a certain duration, and (c) included an investment risk.9 Respondent submits that these 

elements were unfulfilled. 

a. Claimant’s purchase of claims did not result in contribution to Laoc 

8. An investor is considered to have made a protected investment when it has made contribution 

to the host state.10 In meeting this requirement, an investor cannot take credit over its 

predecessors' past contribution.11 Subsequently, investors seeking protection under an 

investment treaty must make their own contribution to the host state. 12 This is to prevent a 

purported investor from purchasing an asset solely to obtain legal standing in an investment 

arbitration.13  

9. Presently, Claimant did not make subsequent substantial contribution on their own. Claimant 

could not rely on MFNB’s 2010 injection of capital in Laoc’s energy sector as it was not 

involved in the particular injection. Consequently, Claimant must make their own contribution. 

Claimant failed to do so as it did not inject any capital in Laoc’s energy sector after acquiring 

MFNB’s asset in 2017. The only activity Claimant engaged in was to step into the shoes of 

                                                
6 VCLT, Article 31. 
7 Moot Problem, ASNEC Treaty, Preamble. 
8 Abaclat, ¶370; Energoalian, Dissenting Opinion, ¶¶18-19; Energoalian, Appeal, pp. 3-7; Masdar Solar, ¶196.  
9 Casinos Austria, ¶188; Deutsche Bank, ¶¶294-295; GEA, ¶¶141,149; Salini, ¶52; Gaillard, p. 405. 
10 MHS, ¶125; Christian, ¶125; Consortium, ¶61; Bayindir, Decision on Jurisdiction, ¶131; LESI, ¶73(i). 
11 KT Asia, ¶¶192, 206. 
12 KT Asia, ¶¶191-192; 194-197; 205-206. 
13 Baumgartner, p. 152. 

https://jusmundi.com/en/document/h/VUpnc1FpVnVLdHRzQjR4d0haWXRHZ1FCR2VIMzEyL0NjUFNJUXgyODRoV0dIMGdjRmV2aEVoMGFKSnF4OFlVSldCMVV3QklsVW5NbTd4UWhKV2hlSExLdi9haFZQTHZJd3RBeElZakg3cy9DV004a1YrRFMzUjFHR1pNUnJDeldhcG1na2llckdnZ1pOUFQvYmxjYm41aUd5SVFZNnFTU3MyMHhMTnd6c3J6RTJITUVZZHRzV0sxSlBPSzY0T1VnUzJWOWJ2Y3F3aVB0ZFdvbzhsRS9IQT09
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MFNB in an ICC arbitration and submitting claims against Respondent. Hence, no contribution 

was made by Claimant. 

10. Additionally, Claimant cannot claim that its transfer of USD 150,000,000 to MFNB under a 

commercial contract qualify as contribution. This is because, in MHS, a commercial contract 

which only benefits the non-state entities cannot be characterized as an investment since it does 

not positively impact to the host state’s economy.14  

11. Similarly, Claimant’s purchase of MFNB’s claims to money does not provide a clear benefit to 

Respondent’s economic development. No contribution to Respondent was made since the 

Assignment Agreement only occurred between MFNB and GNB.15 This is a closed transaction 

which only benefits the two private foreign companies involved. Claimant’s money was not 

used to proliferate the Laocan energy sector but instead circulated between the two foreign 

parties.  

12. All in all, Claimant’s acquisition of claims does not entail any investment activity, hence it is 

not recognized as a protected investment under ASNEC Treaty. 

b. Claimant’s acquired claims was not occupied for a certain duration 

13. Mere allocation of resources does not qualify as an investment unless it is made for a certain 

duration.16 The element of duration is satisfied if the investment shows the investor’s 

commitment to pursue long-term economic relationships with the host state.17 Meanwhile, if 

the investment was occupied to only submit arbitration claims, it would not demonstrate the 

investor’s commitment to pursue long-term economic relationship with the state.18  

14. Claimant never intended to maintain a long-term economic relationship with Respondent. Such 

is apparent in its acquisition of the alleged investment whilst being fully aware of the coal phase 

out. Claimant only intended to pursue arbitration against Respondent. The fact that Claimant 

filed for arbitration only eighteen months after the acquisition further demonstrates that 

Claimant does not even attempt to build a long-term economic relationship with Respondent.19 

                                                
14 MHS, ¶¶138-144. 
15 Moot Problem, Exhibit C-12. 
16 Bayindir, Decision on Jurisdiction, ¶¶132, 133; Christian, ¶141; Electrabel, Jurisdiction, ¶5.43; MHS, ¶¶110,111; 

Saba Fakes, ¶¶101-102; Salini, ¶¶52-54. 
17Alps Finance, ¶241; CSOB, ¶¶64,90; Bayindir, Decision on Jurisdiction, ¶|¶105-138;  Deutsche Bank, ¶303; KT 

Asia, ¶¶209-213; Romak, ¶225.  
18 KT Asia, ¶¶209-216. 
19 Uncontested Facts, ¶¶30-31. 

https://jusmundi.com/en/document/h/N0JKMlI3SFBSQVMvcW9aV2wvcjZxbjBHemRXVGpPUlpyRHlhSW1VYXlDekQwSENTL1R4T3ZUYkc2YmE3SmpxN1pWZ2dGNjR5Y2t5L2MxVGFkS2JEcFdCMUZXYzV4bDVLaVA4QmlMNytEU1NuZGc1bkFQb3NobFJLZ1pDQ3dwNXU=
https://jusmundi.com/en/document/h/dzFFK01Hc2ZWeElYaHNnS05hU3lMSzBmMDVHb2JzM1ZnU2FaUEsxWDNGakxnQWgxL2IrcytrQkgyQmROcS9BNEdaY3Y4THoxSHhMTGM2Y3RMMDFHTjRZaTR1bkdxU1ZVTktLWmN1Y3pKazU2VmVHOVJ1b1B6eUFuUVRjRkdHZUZ1Ri9LRHJjSmFzWEh1T1JKb0lYVUNrZ2dKTUxWOUlHMkh2UXYrendhUTNBaU14RGhjQmM4bHVWbldsajhhbzdwN251MFZNeFVWUUM4Wk9xcUVXVmZNdz09
https://jusmundi.com/en/document/h/NlpqQ25vc2wxeHErbWRlV0xEM3RubXI4VTVzRTluNE5pYjAvaDh4RlBBSFhRNHVzVTZncHdiMlVGWVFpRko2U2pGWWs3YjFKNTdteTVLR3NVVS9VWFNCUXZyUXV3cjNiOXJPcHpteVhpR3ovaDF4RmwrNCtjWDZVWUlzWHBieXhtYU9iWmhPcEVoTXhEZ0x4TjlGVURZc1VNSStRVGdTc0czOWdLNGJEWmhnPQ==
https://jusmundi.com/en/document/h/NlpqQ25vc2wxeHErbWRlV0xEM3RubXI4VTVzRTluNE5pYjAvaDh4RlBBSFhRNHVzVTZncHdiMlVGWVFpRko2U2pGWWs3YjFKNTdteTVLR3NVVS9VWFNCUXZyUXV3cjNiOXJPcHpteVhpR3ovaDF4RmwrNCtjWDZVWUlzWHBieXhtYU9iWmhPcEVoTXhEZ0x4TjlGVURZc1VNSStRVGdTc0czOWdLNGJEWmhnPQ==
https://jusmundi.com/en/document/h/NzMzQnJsS2RsZDZnc3J4RHlVZEMwZlkvUUl4RWVwVVMvSjV6eDRNWWRnMmRYUEdZVFMwNG9LSVFyMllWK2Z3WnpJbmdQZ2NTRjRsUzNkTk9mWWhiMy9jQUM1K1dTUXEvNTcwTHNWMVZkbURQMGJjTnN5M2VqdWNFRkpNVzQ4Q3c=
https://jusmundi.com/en/document/h/NzMzQnJsS2RsZDZnc3J4RHlVZEMwZlkvUUl4RWVwVVMvSjV6eDRNWWRnMmRYUEdZVFMwNG9LSVFyMllWK2Z3WnpJbmdQZ2NTRjRsUzNkTk9mWWhiMy9jQUM1K1dTUXEvNTcwTHNWMVZkbURQMGJjTnN5M2VqdWNFRkpNVzQ4Q3c=
https://jusmundi.com/en/document/h/NzMzQnJsS2RsZDZnc3J4RHlVZEMwZlkvUUl4RWVwVVMvSjV6eDRNWWRnMmRYUEdZVFMwNG9LSVFyMllWK2Z3WnpJbmdQZ2NTRjRsUzNkTk9mWWhiMy9jQUM1K1dTUXEvNTcwTHNWMVZkbURQMGJjTnN5M2VqdWNFRkpNVzQ4Q3c=
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Thus, Claimant’s acquisition of claims does not meet the requirement of an investment 

duration.20 

c. Claimant’s acquired claims did not include an investment risk 

15. An investment risk refers to a situation in which the investor’s profit is dependent on the 

economic circumstances surrounding the investment operation.21 These circumstances must 

impact an investment operation’s capacity to succeed or fail, creating an uncertain amount of 

profit or loss.22 The risk of non-performance by a contracting party and state-intervention are 

not included as an investment risk.23  

16. Claimant’s acquisition of claims did not entail any investment risk because the investment 

operation ceased in 2017. Since 2017, Claimant stopped receiving loan repayment from 

Ticadia-1 as Ticadia-1 declared bankruptcy and MFNB failed to enforce its loan guarantee 

against Mountaintop.24 Consequently, there was no investment risk that Claimant could assume 

when acquiring MFNB’s claims to money. 

2. Claimant’s Acquisition of Claims Amounts to an Abuse of Rights  

18. An investment is not protected under the treaty if its acquisition amounts to an abuse of rights.25 

The doctrine of abuse of rights is used to provide a counter-balance and safeguard the sanctity 

of international litigation.26 An abuse of rights occur when an investment is conducted for the 

sole purpose of invoking a dispute settlement mechanism without any genuine purpose of 

economic activity.27  

19. Claimant’s intention in acquiring the claims to money was not to engage in an economic 

activity, but solely to invoke arbitration against the Respondent. This is evident in two instances. 

20. Firstly, Claimant purchased the claims to money from MFNB, fully knowing that it could not 

have gotten itself engaged into any economic activity under MFNB’s portfolio since there was 

nothing left to be engaged in. MFNB has already loaned USD 600,000,000 for Ticadia-1’s 

                                                
20 Alps Finance, ¶105; Romak, ¶¶226-227. 
21 Romak, ¶¶229-232; Poštová, ¶¶368-371. 
22 Poštová, ¶370. 
23 Romak, ¶¶229-230; Poštová, ¶¶368-371. 
24 Moot Problem, Exhibit C-11, Line 480. 
25 Pac Rim, ¶2.10; Phoenix Action, ¶143, ¶¶106-110; Transglobal, ¶100; Lauterpacht, p. 164. 
26 Lauterpacht, p. 164. 
27 Phoenix Action, ¶140. 
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construction in 2010. Since there was no installment left, Claimant knew that it did not have to 

provide any fund after it acquired its claims to money.28  

21. Secondly, Claimant could not receive any profit in the form of loan repayment since Ticadia-1 

has declared bankruptcy.29 As there was no economic activity that Claimant could have engaged 

in, Claimant only bought the investments for the sole purpose of invoking arbitration against 

Laoc. 

22. Conclusively, it is undeniable that Claimant was devoid of any intent to engage in any economic 

activity, and only meant to take advantage of Respondent’s offer to arbitrate. Hence, Claimant’s 

acquired claims are not protected investment. 

B. TRIBUNAL DOES NOT HAVE JURISDICTION RATIONE TEMPORIS 

23. In the event that Claimant has a protected investment, the Tribunal should not exercise its 

jurisdiction due to temporal constraints. Under Article X of ASNEC Treaty, Claimant may 

submit a Treaty claim regarding its investment which concerns an alleged breach by 

Respondent.30 Consequently, Claimant should obtain the status of an investor when the alleged 

breach and dispute occurs as the state's obligation under the Treaty does not extend to the period 

before a potential investor acquired a protected investment.31  

24. In casu, Claimant acquired the investment on 1 July 2017, nearly a year after the alleged breach 

occurred,32 and months after MFNB failed to enforce its guarantee.33 Respondent submits that 

Claimant cannot be accorded Treaty protection since it acquired the investment after (1) the 

alleged breach and (2) the dispute began. 

1. Claimant Acquired the Investment After the Alleged Breach 

25. An investor must have had control over the investment at the time of the alleged breach to form 

the basis of its claim.34 ASNEC Treaty binds host states to abide by Treaty obligations and 

confers jurisdiction upon the Tribunal starting from the date when an investor becomes eligible 

                                                
28 Moot Problem, Exhibit C-12, ¶23. 
29 Moot Problem, Exhibit C-11, Line 480. 
30 Moot Problem, ASNEC Treaty, Article 10, ¶1. 
31 Amoco, ¶90; Lao Holdings, ¶76; Mondev, ¶¶68-70; ST-AD, ¶300; Baumgartner, pp. 177-182. 
32 Uncontested Facts, ¶¶23-30. 
33 Uncontested Facts, ¶29. 
34 GEA, ¶170; Phoenix Action, ¶67; Saluka, ¶244.  

https://jusmundi.com/en/document/h/YU5kbXRLQ3FoUlVCUkd3aytHdkJLdmNWWjBYVWFVdm9EMy8xWkVTLzV5ZHluWWFZMlM0THBROGFaSUhuM0sxaFg3T1cwWlNxUTMvK0YxQnJIVTlPUm5TaGhJZHRTbmhsNE4rUUtYY2FxcitLRFpMVCtyaGZsdjBkQkdIN1VBZ1A=
https://jusmundi.com/en/document/h/YU5kbXRLQ3FoUlVCUkd3aytHdkJLdmNWWjBYVWFVdm9EMy8xWkVTLzV5ZHluWWFZMlM0THBROGFaSUhuM0sxaFg3T1cwWlNxUTMvK0YxQnJIVTlPUm5TaGhJZHRTbmhsNE4rUUtYY2FxcitLRFpMVCtyaGZsdjBkQkdIN1VBZ1A=
https://jusmundi.com/en/document/h/OUlQMVpYSTdSS2xIT0R1ejdIcFdxa0JDSWVBUFhGSEdiMEMzRmRCQUVrNUg1S1M3L0hDTDA3andFSlR1cEtjaktzc1VyRzM5eHIzaDgwYjNwd2pVZWRuN0VxOVpkNGROT094NFFHaG1DZEswV25maWIvcWh6SmlWUk5KelU0c2xXWHFBOHlsUk1haWg5RFJHNWQ2TEpnPT0=
https://jusmundi.com/en/document/h/OUlQMVpYSTdSS2xIT0R1ejdIcFdxa0JDSWVBUFhGSEdiMEMzRmRCQUVrNUg1S1M3L0hDTDA3andFSlR1cEtjaktzc1VyRzM5eHIzaDgwYjNwd2pVZWRuN0VxOVpkNGROT094NFFHaG1DZEswV25maWIvcWh6SmlWUk5KelU0c2xXWHFBOHlsUk1haWg5RFJHNWQ2TEpnPT0=
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for protection under the Treaty.35 Hence, for the tribunal to have jurisdiction, an investor must 

have acquired a protected investment before an alleged treaty breach by the host state.36  

26. Claimant only became a protected investor from 1 July 2017.37 Prior to that date, Claimant was 

not entitled to protection under ASNEC Treaty. Subsequently, Respondent did not have any 

Treaty obligations towards Claimant. The alleged breach was the enactment of Law 66/2016, 

which happened on 6 July 2016.38 At that time, Laoc could never breach any Treaty obligations 

towards Claimant, a non-existent investor.  

27. Conclusively, Claimant cannot bring claims regarding an alleged breach which happened prior 

to its acquisition of the investment. 

2. Alternatively, Claimant Acquired the Investment After the Dispute Began 

28. Treaty protection may only be accorded to an investor if they owned or controlled the 

investment at the time of the dispute.39 In Lao Holdings, the tribunal held that the beginning of 

the dispute was the host state’s rejection of a new agreement proposed by Lao Holdings which 

happened after the new disputed tax code had been enacted.40 Thus, the beginning of the dispute 

occurs when an event prompts an investor to pursue arbitration.41 

29. Similarly, the dispute began after the alleged measures were enacted. The beginning of the 

dispute occurred during MFNB’s ownership of the Financing Agreement when MFNB was 

unable to enforce its guarantee under the Financing Agreement and prompted it to file for 

arbitration against Laoc.42 The beginning of the dispute thus happened on 10 January 2017. 

Claimant acquired the investment only on 1 July 2017.43 Consequently, Claimant was not an 

investor when the dispute began. 

30. Conclusively, as Claimant was not a protected investor when the alleged breach and dispute 

happened, the Tribunal lacks jurisdiction ratione temporis.  

                                                
35 Société Générale, ¶¶106-107. 
36 Cementownia, ¶¶112-114; Levi, ¶¶146-147; Libananco, ¶¶121-128; Vito Gallo, Award, ¶328. 
37 Moot Problem, Exhibit C-12. 
38 Uncontested Facts, ¶¶23-24. 
39 Lao Holdings, ¶76. 
40 Lao Holdings, ¶146. 
41 Lao Holdings, ¶121. 
42 Moot Problem, Exhibit C-11. 
43 Moot Problem, Exhibit C-12. 
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C. IN ANY EVENT, CLAIMANT CANNOT INVOKE ASSIGNED TREATY CLAIMS 

AGAINST LAOC  

31. The Treaty provision on which the Claimant’s claims were based invoked the standard of 

“treatment […] required by international law.”44 This broad reference to international law 

incorporated the traditional limitations on state responsibility, and subsequently limits the 

enforceability of international claims only to parties that suffered real, direct injuries from a 

state’s alleged breach.45  

32. Claimant brought this dispute upon this Tribunal by claiming that it has been assigned rights to 

Treaty claims by the initial investor through the Assignment Agreement.46 However, the 

assignment of Treaty claims recognized under domestic law does not guarantee the 

enforceability of the assigned claims under international law.47 This is because in order for the 

assigned Treaty claims to be enforceable under international law Claimant has to prove its loss 

as a result of direct harm by the Respondent which causes a dispute.48  

33. Claimant’s contention that the measures adopted by Respondent directly incurred damage to it 

is without merit. Since Claimant’s acquired claim was the result of an assignment, it is 

impossible for Claimant to prove that it has suffered any real damages during the time of the 

alleged breach. Claimant had neither the claim nor investment before MFNB’s assignment 

following Ticadia-1 LLC’s bankruptcy.49 The allegedly wrongful Law 66/2016 was enacted a 

year before Claimant acquired its investment. As Respondent’s regulatory acts did not inflict 

direct injuries to Claimant, the claims are not enforceable. The Respondent submits that 

Claimant’s claims are too remote to be cognizable and thus, this Tribunal lacks jurisdiction to 

entertain Claimant’s claims. 

 

                                                
44 Moot Problem, ASNEC Treaty, Article 2, ¶1. 
45 Harvard Draft on the International Responsibility of States, Article 14, ¶3; Cheng, p. 241; Alexandrov & Robbins, 
p. 323. 
46 Moot Problem, Notice of Arbitration, ¶15. 
47 Micula, Jurisdiction, ¶135; Cheng, p. 245. 
48 Ibid. 
49 Moot Problem, Exhibit C-11, ¶480; Exhibit C-12. 
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SUBMISSION 2: MR. MASON SHOULD BE DISQUALIFIED FROM THIS TRIBUNAL 

DUE TO JUSTIFIABLE DOUBTS TO HIS IMPARTIALITY 

 

34. Pursuant to UNCITRAL Arbitration Rules, an arbitrator can be disqualified if there are 

circumstances which give rise to justifiable doubts regarding his impartiality.50 A challenge for 

arbitrator’s disqualification under UNCITRAL Arbitration Rules will not succeed if there is 

only mere doubt as to the arbitrator’s impartiality nor independence.51 Tribunals accept that a 

justifiable doubt exists when a reasonable, fair-minded, and well-informed third party infers 

doubts regarding an arbitrator’s independence or impartiality.52  

35. Presently, Claimant’s nominated arbitrator, Mr. Mason, had previously been involved as an 

arbitrator in the Hewer Plants dispute.53 Additionally, he made several remarks that indicated 

bias against host states measures involving climate change.54  

36. Considering this, Respondent submits that Mr. Mason should be excluded from the present 

Tribunal as (A) Mr. Mason’s involvement in Hewer Plants, (B) his statements regarding climate 

change arguments in investment arbitration, and (C) his failure to disclose relevant 

circumstances, if assessed separately, gives rise to justifiable doubts. (D) Alternatively, if seen 

in conjunction, all events give rise to justifiable doubts regarding Mr. Mason’s impartiality. 

A. MR. MASON’S INVOLVEMENT IN THE HEWER PLANTS ARBITRATION GIVES 

RISE TO JUSTIFIABLE DOUBTS REGARDING HIS IMPARTIALITY 

37. Various tribunals have stated that disputes arising out of the same causes under the same 

applicable treaty may give rise to justifiable doubts as to an arbitrator’s impartiality.55   

38. Presently, the Hewer Plants dispute arose out of the exact same cause as the current dispute, 

namely the enactment of the Coal Directive which requires ASNEC Member States to phase 

out coal-fired power plants in its territory by 2028 without giving compensation to the 

investor.56 The Hewer Plants dispute also applied the ASNEC Treaty. Furthermore, in Hewer 

                                                
50 UNCITRAL Arbitration Rules, 2013, Article 10. 
51 Vito Gallo, Challenge, ¶19. 
52 National Grid, Challenge, ¶80; Suez (2008), ¶22. 
53 Moot Problem, Exhibit R-9. 
54 Moot Problem, Exhibit R-8. 
55 Elitech, ¶52; Suez (2007), ¶37. 
56 Moot Problem, Exhibit R-9. 
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Plants, Mr. Mason ruled that the host state violated the FET provision.57 Conclusively, to a 

reasonable third party, Mr. Mason’s involvement in making the decision for an identical dispute 

to the current one may raise justifiable doubts regarding his impartiality.  

B. MR. MASON’S STATEMENTS REGARDING CLIMATE CHANGE ARGUMENTS IN 

INVESTMENT ARBITRATION GIVE RISE TO JUSTIFIABLE DOUBTS 

39. In Repsol, an arbitrator may be disqualified if he publicly adopts an opinion on a legal provision 

from the legal instrument relied on in the current case.58   

40. In the present case, Hewer Plants applies the same legal provisions on FET under ASNEC 

Treaty and attribution under ASNEC Charter as this case. In Hewer Plants, the tribunal rejected 

the state’s climate change arguments.59 Following this event, Mr. Mason retweeted an article 

which published the Hewer Plants tribunal decision and described the decision as 

‘groundbreaking’, publicly showing his support at the outcome of the decision.60 This exhibits 

that Mr. Mason inadvertently shows his reliance on a previous legal opinion which rules against 

the state’s climate change arguments.61  

41. His statements in Arbitration Statement Podcast further proves his stance in the Hewer Plants. 

Mr. Mason does not consider climate change arguments relevant nor believes in the exercise of 

state's regulatory power in the past investment arbitration. In consequence, Mr. Mason’s 

generalizing reference to climate change arguments paints the picture that climate change is not 

a legitimate defense, but instead a facade used by states to cater shifting public opinion.62 

42. Furthermore, he doubted the legitimacy of climate change arguments, demeaned the subject of 

climate change and even suggested that practitioners should view the dispute involving climate 

change from its ‘financial side’ to find the ‘right solution’ to solve the dispute.63 This 

highlighted his bias towards financial-based arguments against climate change-based 

justification, including the state's right to exercise its power on behalf of public interest. 

                                                
57 Moot Problem, Exhibit R-9. 
58 Repsol, ¶79. 
59 Moot Problem, Exhibit R-9. 
60 Moot Problem, Exhibit R-10. 
61 Moot Problem, Exhibit R-9. 
62 Moot Problem, Exhibit R-8, Line 1225. 
63 Moot Problem, Exhibit R-8, Line 1230. 
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43. Conclusively, any state’s arguments based upon a climate change concern is all but relegated 

as a mere excuse to Mr. Mason. Therefore, a reasonable third party cannot expect him to create 

an impartial decision on the issue of the state's exercise of regulatory power in response to the 

environmental threat of climate change. 

C. MR. MASON’S FAILURE TO DISCLOSE RELEVANT CIRCUMSTANCES GIVES    

RISE TO JUSTIFIABLE DOUBTS 

44. An arbitrator is expected to disclose circumstances which they believe could raise obvious 

questions and doubts regarding their impartiality prior to their appointment.64 A failure to do so 

may give rise to justifiable doubts.65 Therefore, it must be further evaluated whether the 

circumstances raised obvious questions regarding his impartiality.66  

45. The circumstances prior to Mr. Mason’s appointment clearly raises questions regarding his 

impartiality. The context of the Hewer Plants dispute was identical to this case, and his 

comments regarding the climate change state of defense illustrated his clear bias against the use 

of climate change based arguments in investment arbitration.67 In light of the nature of these 

circumstances, Mr. Mason was clearly obliged to disclose these facts. To a reasonable third 

party, Mr. Mason’s failure of disclosing the relevant circumstances can be perceived as an act 

of withholding information, giving rise to justifiable doubts.  

D. ALTERNATIVELY, BOTH EVENTS GIVE RISE TO JUSTIFIABLE DOUBTS 

REGARDING MR. MASON’S IMPARTIALITY IF SEEN IN CONJUNCTION 

46. In the event that the three separate circumstances are insufficient to give rise to justifiable 

doubts, Respondent submits that assessing them together shall suffice.68 

47. Mr. Mason’s comments in the Arbitration Station Podcast are closely related to the outcome of 

the Hewer Plants tribunal. Mr. Mason’s comments surrounding his skepticism on the legitimacy 

of climate change treaties in defense of state conduct as elaborated above provide an appearance 

                                                
64 UNCITRAL Arbitration Rules, Article 11. 
65 Caron, p. 226. 
66 Baker & Davis, p. 50. 
67 See Procedural Issues, Submission 2, ¶¶39-43. 
68 National Grid, Challenge, ¶93. 
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of prejudgment.69 It should also be stressed that his statements were made when he was serving 

as an arbitrator in the Hewer Plants tribunal.70 Consequently, his views came to fruition in the 

Hewer Plants tribunal, finding that Wellfalcon had violated the FET standard.71 Additionally, 

Mr. Mason shows his commitment to the stances he took by dubbing Hewer Plants as a 

‘groundbreaking’ case.72 Despite being aware of these jarring circumstances, Mr. Mason 

preferred not to disclose such information upon his appointment to this Tribunal.73 Respondent 

submits that a reasonable third party may conclude that this set of facts demonstrate Mr. Mason 

has prejudged an issue, which manifested in a previous tribunal with identical circumstances. 

A reasonable third party may conclude that his commitment to these ideas may manifest in the 

current case as well. 

48. Hence, Respondent submits that Mr. Mason’s involvement in Hewer Plants tribunal, his 

statements regarding climate change defense, and his failure to disclose such information, 

cumulatively present justifiable doubts regarding Mr. Mason’s impartiality. 

 

        

  

                                                
69 Perenco, ¶48. 
70 Moot Problem, Procedural Order-3, ¶15. 
71 Moot Problem, Exhibit R-9. 
72 Moot Problem, Exhibit R-10. 
73 Moot Problem, Exhibit R-7. 
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MERITS 

SUBMISSION 1: LAOC’S MEASURE IS NOT ATTRIBUTABLE TO LAOC 

  

48. For decades, ASNEC countries have suffered a devastating magnitude of recurring natural 

disasters due to the various coal-fired power plants in the territory.74 Against this background, 

ASNEC enacted the Coal Directive in 2016 to tackle the growing environmental concerns in 

the territory. The Directive obliges all Member States to phase out all coal-fired power plants 

by 2028 and to reach a 75% renewable energy target.75 As a Member State of ASNEC, Laoc is 

obliged to comply with the Directive.76  

49. Complying with this binding obligation, Laoc enacted a series of measures. Through its 

Parliament, Laoc implemented the Law 66/2016 regarding coal-fired power plants phase out 

before 31 December 2028 and Law 72/2016 regarding Laoc's transition to renewable energy 

(“Laoc’s measure”).    

50. On this ground, Laoc’s measure in implementing the Coal Directive should exclusively be 

attributed to ASNEC as (A) Laoc’s measure is attributable to ASNEC under ARIO and (B) dual 

attribution cannot be invoked in the present case.  

A. LAOC’S MEASURE IS ATTRIBUTABLE TO ASNEC UNDER ARIO 

51. According to Article 120 of the ASNEC Charter, when Member States enforce or implement 

any legal acts of ASNEC, the attribution of conduct, as between the Member States and ASNEC 

shall be governed in particular by Article 6 and 7 of the ARIO.77   

52. Respondent submits that Laoc's implementation of the Coal Directive through Law 66/2016 and 

Law 72/2016 is not attributable to the Respondent because: Laoc's measure is attributable to 

ASNEC under (1) Article 6 of ARIO or (2) Article 7 of ARIO. 

                                                
74 Uncontested Facts, ¶17. 
75 Moot Problem, Exhibit C-7, Article 2 & 7. 
76 Moot Problem, Exhibit R-3, Article 115; Exhibit C-7, Article 18. 
77 Moot Problem, Exhibit R-3, Article 120. 
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1. Laoc’s Measure is Attributable to ASNEC under Article 6 of ARIO  

53. Under Article 6 of ARIO, conduct of organs or agents of an international organization in the 

performance of functions of that organ or agent, while applying the rules of the organization, 

shall be considered an act of the organization under international law.78 

54. Presently, when implementing Coal Directive, Laocan Parliament acts as (a) ASNEC’s organ 

or (b) ASNEC’s agent. Furthermore, (c) Laocan Parliament is performing a function charged 

by ASNEC.  

a. Laocan Parliament is ASNEC’s organ  

55. Referring to Article 2(c) of ARIO, an organ of an international organization means any person 

or entity which has that status in accordance with the rules of the organization.79 However, 

ARIO leaves this status determination to the international organization concerned in defining 

its own organs.80 

56. For instance, EU member states’ organs are considered as EU organs when they are 

implementing EU laws at the national level. This is due to several reasons:  

57. First, EU laws can only be executed at the national level by its member states’ organs, rather 

than EU bodies.81 This is echoed in EC-Selected Customs Matters, where the Panel found that 

state organs of EU member states act as EU organs when they adopt and implement EU laws in 

their respective territories.82 

58. Second, the EU exercises close control over the actions of its member states, through applying 

the sanction mechanism towards non-compliance.83 Therefore, when enforcing EU laws at the 

national level, the state's parliamentary organs are considered as EU organs.84  

59. Similar to the EU, ASNEC laws can only be executed at the national level through its member 

states’ organs. This is prescribed in Article 120 of the ASNEC Charter where organs of Member 

States are acting as the organ of ASNEC when enforcing or implementing ASNEC legal acts.85 

                                                
78 ARIO, Article 6. 
79 ARIO, Article 2. 
80 ARIO Commentaries, Article 2, ¶2. 
81 EC-Geographical Indications, ¶7.98. 
82 EC-Selected Customs Matters, ¶7.553. 
83 Casteleiro II, p. 50; TFEU, Article 258. 
84 Ahlborn, p. 453; Contartese, pp. 126–127; Eeckhout, p. 461; Nollkaemper, 2016, pp. 73-76; Kuijper, pp. 208,214. 
85 Moot Problem, Exhibit R-3, Article 115. 
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Consequently, when implementing Coal Directive in Laoc’s territory, Laocan Parliament is 

acting as ASNEC’s organ.  

60. Furthermore, under Article 124 of ASNEC Charter, if Member States fail to implement 

ASNEC’s legal acts, Member States will be punished through economic sanctions and other 

deprivation of rights. 86  This shows the extent of ASNEC’s close control over its Member States 

when implementing ASNEC legal acts. As Laocan Parliament is implementing ASNEC’s Coal 

Directive under the close control of ASNEC, Laocan Parliament is acting as ASNEC’s organ 

under Article 6 of ARIO. 

b.  Alternatively, the Laocan Parliament is ASNEC’s agent 

61. Even if this Tribunal finds that Laocan Parliament is not ASNEC’s organ, Respondent submits 

that Laocan Parliament is ASNEC’s agent when implementing ASNEC’s legal acts. According 

to the ARIO Commentaries, the term ‘agent’ shall be construed in the ‘most liberal sense’, 

applying to any entity which has been charged by the organ of the organization to carry out, or 

help carry out, any of its functions.87  

62. To illustrate, organs of EU member states must be regarded as EU’s agent when they carry out 

or implement EU laws.88 As enshrined in Article 291(1) of TFEU, organs of member states are 

charged with EU function to implement EU acts into their respective territories.89 In this regard, 

conducts of the organs of EU member states are attributable to the EU when it is performing 

EU function. 

63. Therefore, if an implementation of an EU legal act affects an investor within a member state, 

any dispute concerning that implementation should be directed at the EU90 as member states 

were acting under the authority of the EU91 and only put into practice the will of the EU 

legislature.92 

64. Similarly, Laoc’s organ has been charged by ASNEC to carry out one of its functions through 

Article 120 of ASNEC Charter. Laoc’s organ is charged with the function of enforcing and 

                                                
86 Moot Problem, Exhibit R-3, Article 124. 
87 ARIO Commentaries, pp. 52, 55; ICJ Report, p. 177. 
88 Kuijper & Paasivirta II, p. 192; Talmon, pp. 408-409; Hoffmeister, pp. 740-741. 
89 TFEU, Article 291, ¶1.  
90 Hoffmeister, p. 736 
91 Kuijper & Paasivirta II, p. 192. 
92 Hoffmeister, pp. 740–741.  
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implementing ASNEC’s legal acts into its national law through transposition.93 Therefore, Laoc 

Parliament is ASNEC’s agent by virtue of Article 120 of ASNEC Charter. 

c. Laocan Parliament is performing the function charged by ASNEC 

65. As elaborated in point (b), the Laocan Parliament is charged with the function to implement 

ASNEC’s Directive. Presently, Laocan Parliament is transposing the Coal Directive which 

requires coal-fired power plants to phase out in Laoc through a series of policies, being Law 

66/2016 and Law 72/2016.94 Since Laocan Parliament is performing the function charged by 

ASNEC when transposing Coal Directive, Laocan Parliament acts as ASNEC agent. 

2. Laoc’s Measure is Attributable to ASNEC under Article 7 of ARIO  

66. According to Article 7 of ARIO, the conduct of an organ of a state that is placed at the disposal 

of an international organization shall be considered an act of the latter under international law 

if the organization exercises effective control over that conduct.95 

67. Presently, Laoc’s measure is attributable to ASNEC as (a) the Laocan Parliament is placed at 

the disposal of ASNEC and (b) ASNEC exercises effective control over Laoc’s measures. 

a. The Laocan Parliament is placed at the disposal of ASNEC 

68. A state’s organ is placed at the disposal of an international organization when the state agrees 

to put its organ to exercise the task given by the international organization.96 As an illustration, 

in a peacekeeping operation, the United Nations considers the state’s military contingents to be 

at its disposal.97   

69. Presently, by signing ASNEC Charter, Laoc agrees to place its legislative organ to exercise the 

task of implementing ASNEC’s legal acts.98 Consequently, Laocan Parliament, when 

implementing Coal Directive through national law, is placed at the disposal of ASNEC.  

 

                                                
93 Moot Problem, Exhibit R-3, Article 115. 
94 Moot Problem, Exhibit C-8; Exhibit C-9; Exhibit C-7, Article 18. 
95 ARIO, Article 7. 
96 ARIO Commentaries, Article 7, ¶1; Pan American Sanitary Organization-World Health Organization Integration 

Agreement, Article 2. 
97 ARIO Commentaries, Article 7, ¶1; UN Report on Command and Control, ¶6. 
98 Moot Problem, Exhibit R-3, Article 115. 
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b. ASNEC exercises effective control over Laoc’s measure 

70. Under the test of ‘effective control’, the conduct of organ of member states is attributable to the 

international organization if: the international organization gave specific instructions to the state 

and the international organization is the only actor able to prevent the conduct.99 Respondent 

submits that ASNEC exercises effective control over Laoc’s measure in phasing out coal-fired 

power plants as (i) ASNEC specifically instructed Laoc to implement Coal Directive and (ii) 

ASNEC is the only entity able to prevent the implementation of Coal Directive. 

i. ASNEC specifically instructed Laoc to implement Coal Directive  

71. An action of a member state can only be attributed to an international organization if they 

executed an international organization’s specific instruction.100 In Electrabel, the tribunal found 

that Hungary's termination of Power Purchase Agreement is attributable to the EU as the EU 

Final Decision specifically instructed Hungary to terminate claimant’s Power Purchase 

Agreement.101 Similarly, in Krohn & Co, EU Court of Justice held that state’s conduct to deny 

permit grants under the instruction of the EU was attributable to the EU.102   

72. Through the Coal Directive, ASNEC specifically instructed Laoc to achieve the binding goals 

set in the Directive.103 There were three binding aims that were specifically instructed by 

ASNEC, and Laoc was enacting measures to satisfy such instruction. 

73. Firstly, the Coal Directive requires Laoc to reduce the percentage of its final gross production 

of energy from coal-fired power plants to 0% by 31 December 2028.104  To achieve this, Law 

66/2016 imposes the phase out of all coal-fired power plants, directly executing the goal 

enshrined in the Coal Directive. Secondly, as the Coal Directive prohibits compensating the 

owners of the coal-fired power plants,105 Laoc also omits any form of compensation in Law 

66/2016. 

74. Thirdly, Coal Directive requires all Member States to ensure that the share of energy from 

renewable sources in the ASNEC’s gross final consumption of energy in 2030 to reach at least 

                                                
99 Nuhanovic (2011), ¶5.9; Nuhanovic (2013), ¶3.12.3; 63rd Session ILC Report p. 91; Dannenbaum, p. 157.  
100 Nuhanovic (2011), ¶5.9; Nuhanovic (2013); ¶3.12.3; Mothers of Srebrenica (2019), ¶¶3.5.2, 3.5.3. 
101 Electrabel, Jurisdiction. ¶¶6.72,6.73. 
102 Krohn & Co, ¶23. 
103 Moot Problem, Exhibit R-3, Article 115. 
104 Moot Problem, Exhibit C-7, Article 7, ¶1. 
105 Moot Problem, Exhibit C-7, Article 7, ¶3. 
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75%.106 To achieve this, Laoc has to apply support schemes to provide incentives for the 

integration of electricity from renewable sources in the electricity market.107 Claimant might 

argue that there are other alternatives to achieve this target. However, Laoc has only applied the 

most appropriate measures to achieve the set target. 

75. The support schemes that Laoc has applied are similar to schemes that other countries have 

applied when they seek to increase renewable energy production. For example, the EU has also 

released a binding directive which imposes a renewable energy target for its member states to 

achieve by 2020.108 In achieving this, EU countries have implemented a variety of measures 

similar to Laoc. 

76. Similar to Laoc, Germany109 and Poland110 also give electricity grid priority access to renewable 

energy generators. They also encourage grid operators to transmit and distribute renewable 

energy power.111 In addition, Czech, Denmark, Estonia, Finland, Germany, Italy, Spain, and 

various other countries also apply a feed-in tariff scheme which pays the renewable energy 

generators a premium on top of the market price.112 Meanwhile, upon the ratification of the 

Paris Agreement, the Canadian government is funding the first geothermal power facility to 

facilitate the transition  into renewable energy.113  

77. These common practices are reflected in Laoc’s support scheme, which consists of three 

measures in particular. Laoc implements these three measures in Law 72/2016 by granting 

priority access to renewable energy generator,114 providing premium feed-in tariff scheme on 

top of market price,115  and the funding of a renewable energy company for transitioning 

needs.116  

78. Conclusively, Laoc’s series of policies in phasing out coal-fired power plants are Laoc’s 

performance following ASNEC’s specific instruction through Coal Directive. 

                                                
106 Coot Problem, Exhibit C-7, Article 2. 
107 Moot Problem, Exhibit C-7, Article 3. 
108 EU 2009 Renewable Energy Directive, Article 3, ¶1.  
109 Germany National Renewable Energy Plan, p. 51. 
110 Poland National Renewable Energy Plan, p. 73 
111 Ibid. 
112 Netherland National Renewable Energy Action Plan, pp. 58-65; Ragwitz, pp. 4-6, 16 
113 “Coal Phase-out: the Powering Past Coal Alliance” Government of Canada 
114 Moot Problem, Exhibit C-9, Article 3, ¶1. 
115 Moot Problem, Exhibit C-9, Article 3, ¶2. 
116 Moot Problem, Exhibit C-9, Article 7. 
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ii. ASNEC is the only entity able to prevent the implementation of Coal 

Directive 

79. In Nuhanovic, the court found that the conduct of a state's organ is attributable to another entity 

if the latter possesses the capacity to prevent said conduct from happening.117 Presently, ASNEC 

is the only entity with the capacity to prevent the transposition of Coal Directive as it has the 

competence to adopt Coal Directive.118 On the other hand, Laoc does not have the capacity to 

prevent the adoption of Coal Directive as it was outvoted by the majority of the ASNEC 

Council.119 Therefore, Laoc had no other choice but to transpose the Directive.120  

80. As to the transposition of the Directive, ASNEC did not grant Laoc any margin of discretion to 

implement the Directive differently. 

81. Margin of discretion left to member state authorities is the decisive criterion to determine 

whether international organizations are liable for their acts.121 Despite this, an assessment to 

determine margin of discretion must be done on a case-per-case basis as margin of discretion 

from other legal acts may vary.122 

82. Respondent submits that Laoc does not have any margin of discretion to implement Coal 

Directive differently as it is (1) legally binding and (2) conflicts and prevails over FET provision 

under ASNEC Treaty. 

83. Firstly, the Coal Directive is legally binding for Laoc. According to Article 115 of ASNEC 

Treaty, any directive from ASNEC is binding to every Member State as to the result to be 

achieved.123 This is also emphasized in Article 18 of Coal Directive which stipulates that “the 

Member States shall bring into force the laws, regulations and administrative provisions 

necessary to comply with Articles 3 and 7.”124  

84. Pursuant to Article 124 of ASNEC Charter, Laoc can be sanctioned if it does not implement 

Coal Directive.125 Furthermore, any legal acts and subsequent obligations issued by ASNEC 
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119 Uncontested Facts, ¶21. 
120 Moot Problem, Response to Notice of Arbitration, ¶11. 
121 Electrabel, Award, ¶¶113, 179, 185, 186; Electrabel, Jurisdiction, ¶¶6.72-6.76; Krohn & Co, ¶¶19-23; Dimopoulos, 
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shall continue to bind Laoc, even after ASNEC Council determines the existence of a breach 

and imposes sanction towards Laoc.126 Thus, Laoc has no other option but to execute the binding 

targets set in the Directive.  

85. Secondly, Coal Directive conflicts and prevails over FET provision under ASNEC Treaty in 

accordance with the rule of lex posteriori. This rule is stipulated in Article 30 of the VCLT.127 

The principle also applies to acts of international organizations, as they have the same 

hierarchical status as treaty norms.128 Under this rule, in case of two conflicting legal norms, 

the later rule applies in place of the earlier rule. Two norms conflict with each other if they 

concern the same subject matter.129 The test of 'same subject matter' is fulfilled if the application 

of two rules to one set of facts leads to incompatible results.130  

86. Presently, the simultaneous application of Coal Directive and ASNEC Treaty would conflict 

with each other. While both rules talk about energy in ASNEC territory, the rules are conflicting 

as Respondent could not uphold its obligations in Coal Directive without shutting down 

Claimant's power plants.131 Thus, under the maxim of lex posterior, the more recent Coal 

Directive--which was enacted three years prior,132 prevails over the ASNEC Treaty.  

87. Following the reasons listed above, ASNEC is the only entity able to prevent the transposition 

of Coal Directive. 

B. DUAL ATTRIBUTION CANNOT BE INVOKED IN THE PRESENT CASE 

88. Claimant might argue that the implementation of Coal Directive can be attributable to both 

ASNEC and Laoc even after the elements of Articles 6 and 7 of the ARIO are already satisfied. 

However, Respondent submits that dual attribution cannot be invoked in the present case, 

rendering ASNEC to be solely responsible for the alleged violation of Claimant’s right to FET.  

89. ARIO Commentaries envisaged Article 7 of ARIO as the condition for attribution of conduct 

“either to the contributing State […] or to the receiving organization”.133 Thus, if a state’s organ 
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is under the effective control and placed at the disposal of an international organization, 

attribution is exclusive to the international organization.134 When Article 7 of ARIO applies, it 

functions as an exception from the general rule of Article 4 of ARSIWA that the conduct of 

state organs is attributable to the state.135  

90. Dual attribution is only possible in the case where it is not clear whether the national contingent 

was acting in the exercise of functions of the sending state or of the organization.136 In 

Nuhanovic, dual attribution was only invoked because the conduct of the troops concerned was 

the result of instruction from mutual agreement taken by the UN and the state,137 making it 

difficult to draw a clear distinction of power to prevent.138 

91. Respondent submits that there is no such exceptional circumstance that may invoke dual 

attribution in this case. The Laocan Parliament is clearly exercising the function of ASNEC by 

implementing the Coal Directive.139 Furthermore, the implementation of Coal Directive was not 

the result of an instruction coming from a mutual agreement between Laoc and ASNEC as Laoc 

disagreed to implement the Directive.140 The implementation of Coal Directive is a result of a 

specific instruction by ASNEC. Therefore, when implementing the Coal Directive, the Laocan 

Parliament was only performing ASNEC’s function as its organ or agent pursuant to Article 6 

of ARIO and not Laoc’s organ.141 In alternative, it was only executing ASNEC’s specific 

instructions.142 

92. In casu, dual attribution cannot be invoked, as the implementation of the Coal Directive is 

exclusively attributable to ASNEC under Article 6 and 7 of ARIO. 
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SUBMISSION 2: LAOC DID NOT VIOLATE FAIR AND EQUITABLE TREATMENT 

STANDARD UNDER ARTICLE II OF ASNEC TREATY 

 

93. In the event that the implementation of Coal Directive were attributable to Laoc, Respondent 

had not violated FET protection. Article II of ASNEC Treaty stipulates that: 

“Each Contracting Party shall accord at all times to Investments of Investors of 

other Contracting Parties FET. The Investments shall also enjoy the most constant 

protection and security and no Contracting Party shall in any way impair by 

unreasonable or discriminatory measures their management, maintenance, use, 

enjoyment or disposal. In no case shall such Investments be accorded treatment 

less favourable than that required by international law, including treaty 

obligation.” 143  

94. Interpreted within the ordinary meaning of the clause in the light of its object and purpose,144 

along with previous tribunals' understanding on this article, Article II imposes several 

obligations for Respondent. These obligations require the Respondent to not conduct any 

unreasonable,145 discriminatory measures,146 and to respect the Claimant’s legitimate 

expectations.147  

95. In light of this, Respondent submits that it has acted fairly and equitably towards Claimant as 

Laoc’s measure (A) did not violate Claimant’s legitimate expectation of a stable and predictable 

legal framework, (B) was reasonable, (C) non-discriminatory. (D) In alternative, Laoc’s 

measure was exempted under Article IX of ASNEC Treaty. 

A. RESPONDENT DID NOT VIOLATE CLAIMANT’S LEGITIMATE EXPECTATION  

96. Claimant alleged that Respondent violated Claimant’s legitimate expectation on stable and 

predictable regulatory framework by enacting Law 66/2016 and Law 72/2016. However, 

previous tribunals decided to weigh investors’ legitimate expectations against states’ duty to act 

in public interests.148 In light of this, any investors should have expected that the law can change 
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overtime when public interest requires the state to respond to new challenges and changing 

circumstances.149 In particular, environmental law is prone to change as it is open-ended and 

responsive to public pressure.150  

97. Therefore, past tribunals have established several key elements to determine whether an 

investor's expectation is legitimate.151 Presently, those elements are not fulfilled as (1) specific 

representations guaranteeing regulatory stability were not made by Laoc. Alternatively, (2) 

Claimant was well aware of the possible alteration of Laocan laws. 

1. Specific Representations Guaranteeing Regulatory Stability were not Made by Laoc 

98. Specific representation arises when it is addressed towards an individual investor,152  precise 

on its content,153 or if the state provided a stabilization clause.154 On the contrary, general, 

vague, or political statements only have the least legal value which investors must see in light 

of limited confidence attached to these statements.155 Tribunals found that the latter are not 

specific representations and thus are insufficient to generate legitimate expectation.156 In this 

case, Respondent never made any specific representation guaranteeing regulatory stability to 

Claimant.  

99. Firstly, the statements made by Ticadia’s Governor on Ticadian Weekly Journal did not 

specifically address individual investors as it was addressed to the public.157 Moreover, his 

statements during his re-election were mere political statements.158   

100. Secondly, Ticadia’s Governor’s statement emphasizing that he is committed to do everything 

in his power to ensure that operation of the plant to be beneficial does not entail a promise to 

an unchanging regulatory framework of the coal industry. Especially since the statement only 

lends to his competence as a governor and does not extend to restrict Laoc’s capability to 

regulate on its own territory.159  
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101. Additionally, Claimant cannot claim events which happened after Claimant’s decision to invest 

in Laoc by 2010 can generate Claimant’s legitimate expectation. Tribunals have ruled that 

legitimate expectation can only arise prior to the making of the investment.160 For instance, 

ASNEC Treaty in 2012 and the Ticadia-1 license granted by Laoc in 2014 cannot generate 

legitimate expectation to Claimant, as these events occur after Claimant made its investment in 

2010.161 All in all, Claimant was not entitled to any legitimate expectation of Laoc’s unchanging 

regulatory framework  as no specific representations were made by Laoc. elucidated 

2. Claimant was Well Aware of the Possible Alteration of Laocan Laws 

102. As elucidated in Duke Energy, the assessment of the legitimacy of a claimant's expectation must 

take into account the political, socioeconomic, cultural, and historical conditions prevailing in 

the host State.162 No investor shall expect a state to preserve a frozen regulatory environment,163 

especially in the absence of the stabilization clause in the agreement.164   

103. In Methanex, the tribunal held that the investor could not expect the state would refrain from 

any regulatory changes. The investor knowingly entered a framework in which there was close 

supervision from various interest groups and the concern for environmental issues was 

notoriously high.165 Similarly, in Glamis, claimant’s expectation is illegitimate as claimant was 

operating in a climate that was becoming more sensitive to the environmental consequences of 

open-pit mining.166 Therefore, prudent investors should have expected changes during its 

investment and structure their investment to accommodate such changes.167 

104. In this case, Claimant knowingly invested in a climate that was becoming more sensitive to the 

environmental consequences of coal-fired power plants, and thus Claimant’s expectation that 

Respondent would refrain from regulatory changes in order to protect the interest of its people 

is illegitimate.  
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105. Claimant invested in Laoc, knowing that their investment would be operating in a highly 

regulated market.168 Prior to Claimant’s decision to invest in 2010, Laoc had been experiencing 

the increasing frequency of floods that took thousands of lives and caused millions of dollars 

in property damage every year.169 Concerns regarding these floods have also led to the creation 

of a task force to investigate the massive flooding.170 Furthermore, Laoc has been taking 

measures to solve the environmental issue by building dams, levees, and other types of 

protective constructions.171  

106. Additionally, environmental political movements steadily grew in Laoc between 2000 and 2015 

along with discussions on the threat of coal-fired power plants.172 In light of this, experts have 

also noted investors could have foreseen changes in the regulatory framework for coal-fired 

power plants.173  

107. As Laoc was a party to the UNFCC,174 it was unreasonable for Claimant to conclude that Laoc 

would never limit its greenhouse gases emissions in response to the threat of climate change, 

the goal enshrined in the Convention.175 Finally, Respondent did not assume any legal 

obligation to freeze its regulation at the time of investment’s operation as no stabilization clause 

exists pursuant to its investment.  

108. Understanding these circumstances, it is not reasonable for Claimant to expect that Laoc will 

refrain from regulatory changes to solve an environmental crisis it has faced for years.176 Thus, 

Claimant’s expectation of a frozen regulatory framework was illegitimate. 

B. RESPONDENT’S MEASURE WAS REASONABLE 

109. Unreasonable or arbitrary measures - as they are referred interchangeably, are measures which 

are not based on reason or fact but on caprice, prejudice or personal preference.177 To determine 

whether a measure is reasonable, previous tribunals have required two elements to be fulfilled 
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which consist of the existence of a rational policy,178 and  the consideration of the effect towards 

investors.179 However, in assessing this requirement, tribunals cannot expect state’s measures 

to always be based on best international practices.180 Presently, Respondent’s measure was 

reasonable as these two elements were fulfilled. 

110. Firstly, the Respondent's measure was a rational policy. Respondent’s measure to shut down all 

coal-fired power plants in Laoc shall reduce the carbon-emission in its territory. This decision 

is based upon the scientific report that has concluded that the operation of coal-fired power 

plants increased the magnitude of floods.181 Amidst the financial, property, and health losses 

Laoc suffered,182 it is only reasonable for Respondent to take action by closing off the carbon-

emission producers.  

111. Furthermore, to avoid possible energy shortage from the phase out, Respondent established a 

feed-in tariff scheme designed to bolster private investments into the renewables sector. It also 

envisaged the creation of LRC which is tasked with headlining the development of the Laocan 

renewables sector and building a number of large-scale renewable facilities in all regions of 

Laoc.183    

112. Secondly, Laoc included considerations toward the Claimant's investment. In LG&E, the 

tribunal found that Argentina’s measure included consideration of the effect the law created 

towards the Claimant's investment because prior to the measures, Argentina consulted with the 

investors.184 In this case, prior to the enactment of Law 66/2016 and Law 72/2016, Respondent 

had consulted with relevant stakeholders of the energy industry, including Claimant.185 

Although no agreement was reached, Respondent had enacted Law 66/2016 with the maximum 

time limit set by Coal Directive in consideration of Claimant’s investment, allowing them to 

maximize the returns from their power plant.186  

113. Despite the strict limitations of Coal Directive, Respondent considered Claimant’s situation by 

offering Claimant a 20-year renewable energy supply contract at prices substantially above 
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market value.187 Accordingly, Claimant could have invested in constructing renewable energy 

power plants or, in the alternative, converting Ticadia-1 into plants utilizing renewable 

sources.188 Had Claimant agreed to the contract, Claimant’s investment would be able to benefit 

from the feed-in tariff envisaged on Law 72/2016. 

114. Definitively, Laoc’s measure was reasonable as it was rational and enacted with due 

consideration of Claimant’s investment. 

C. RESPONDENT’S MEASURE WAS NON-DISCRIMINATORY 

115. Article II of ASNEC Treaty requires Respondent to treat Claimant in a non-discriminatory 

manner and no less favorable than that which it accords to its own investors or to investors of 

any other contracting party or any third state.189  Respondent submits that Law 66/2016 and 

Law 72/2016 are not enacted in discriminatory manner.  

116. Discriminatory measures only occur when differential treatment exists between persons within 

‘like-circumstances’ without a reasonable justification.190 Presently, (1) there is no differential 

treatment towards parties in like-circumstances. (2) In any event, there is a rational justification 

to the different treatment.  

1. There is No Differential Treatment Towards Parties in Like-circumstances 

 

117. Claimant submits that there is no differential treatment towards parties in like circumstances as 

(a) Claimant and LRC are not in like-circumstances and (b) all coal-fired power plants are 

affected equally by Laoc’s measure.  

 

a. Claimant and LRC are not in like-circumstances 

118. Laoc’s measure is not discriminatory as there is no differential treatment to actors in like-

circumstances’.191 In Parkerings, two investors are in ‘like circumstances’ if both are operating 
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within the same business sector.192 In Saluka, state-owned banks and a private bank which 

Claimant’s invested in are experiencing similar situations as the banks were of similar 

significance for the Czech economy at large and they all had debt problems with large non-

performing loan portfolios.193  

119. In the present case, Claimant’s investment and Laocan Government’s funds towards LRC are 

not in the same business sector, as Claimant’s business model is providing loan for Ticadia-1. 

Both initial investor and Claimant are national banks which operate in the banking sector.194 

Conversely, LRC that is fully funded by Laocan Government is not a bank, but a renewable 

energy company that is tasked to develop Laocan renewable energy sector and build a number 

of large scale renewable facilities in all regions of Laoc in the wake of potential energy 

shortage.195 Therefore, Claimant and LRC are not in like-circumstances as it does not operate 

within the same sector. 

120. Additionally, Bayindir considered that two companies were not in like-circumstances because 

of differences in the scope of work.196 In this case, Ticadia-1 which Claimant invested in only 

had a smaller scope of operation as it operates in Ticadia, while the newly created LRC will 

operate in the entire territory of Laoc to headline renewable energy production. Therefore, 

Claimant’s investment and LRC were not in like-circumstances. 

b. All coal-fired power plants are affected equally 

121. Presently, the only parties in like-circumstances with Claimant are investors in coal-related 

business. As Law 66/2016 affected all coal-fired power plants equally, Respondent submits that 

its measure affected parties in like circumstances with no differential treatment.  
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2. In Any Event, There is a Rational Justification to the Treatment 

122. In the event that differential treatment to parties with like-circumstances existed, tribunals 

concluded that state’s measures with rational justification are not discriminatory.197 Parkerings 

held that differential treatment between two foreign investors are justified as the claimant's 

investment imposed potential negative environmental effects in comparison to its 

comparator.198 Similarly in Arcelor, the court concluded that differential treatment between 

steel, chemical, and aluminum sectors was justified as steel production emits substantial 

amounts of carbon compared to other sectors.199  

123. Likewise, coal-fired power plants are emitting substantial carbon emission that causes floods 

in Laoc’s territory, in contrast to renewable energy plants that emit significantly less pollution 

and are not scrutinized as the cause of the current flooding.200   

124. In the present case, Law 66/2016 requires the phasing out of all coal-fired power plants in Laoc 

because it was scientifically proven to pose a threat toward the environment and health of the 

Laocan people.201 As the scientific report points out that the cause of the environmental concern 

was coal-fired power plants and not other sources of energy, it is justified for Respondent to 

phase out only coal-fired power plants.   

125. Furthermore, Law 72/2016 is also made in consideration of Laoc’s transition from conventional 

to renewable energy. As Laoc’s electricity was highly dependent on coal-fired power plants, 

the phase out will cause an energy shortage in Laoc.202 To address this shortage, it is essential 

for Laoc to establish LRC as the first renewable energy company that is tasked to develop the 

Laocan renewables sector and build large scale renewable facilities in all regions of Laoc.203 

Hence, establishing renewable facilities in all regions of Laoc as early as possible is crucial. 

126. In addition, Laoc’s treatment to LRC and other renewable energy providers is justified because 

the renewable energy sector in Laoc is relatively new. Unlike the coal sector that receives 

support from the Laocan and also foreign investors, the renewable energy sector in Laoc 
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requires promotion and state’s aid in order to develop. Conclusively, Respondent's measure is 

not discriminatory as they are based on rational justification.  

127. Conclusively, as there was no different treatment towards investors in like-circumstances with 

Claimant and there was a rational justification behind Laoc’s measure, Respondent's measure 

was not discriminatory. 

D. IN ALTERNATIVE, RESPONDENT’S MEASURE WAS EXEMPTED UNDER 

ARTICLE IX OF ASNEC TREATY  

128. Even if, ad argumentandum tantum, this Tribunal finds that Respondent’s measure violated 

legitimate expectation, reasonable, and non-discriminatory standard, Respondent did not breach 

the Treaty as Respondent’s measure was exempted under Article IX of the ASNEC Treaty.204 

Presently, Respondent fulfilled the elements of Article IX of ASNEC Treaty as Respondent’s 

measure was (1) done under public purpose and (2) strictly necessary. 

1. Respondent’s Measure was Conducted for Public Purpose 

129. Previous tribunals have ruled that state’s measures were conducted for public purpose if it is 

meant to address environmental concern205 or to protect public health206 in its territory. In this 

case, Respondent’s measure was based on scientific data to justify its actions. It was guided by 

the recent findings of the researcher that correlates carbon-emission with the increasing 

frequency of floods that took thousands of lives and caused millions of dollars in property 

damage every year.207 Thus, the only reasonable action that Laoc could have done to prevent 

further damages is by cutting off carbon emission from power plants.  

130. In the event that the data does not suffice to conclude the existence of environmental concern, 

the ASNEC Charter has ruled that Laoc is allowed to act under the precautionary principle.208 

This principle prohibits the ‘lack of full scientific certainty’ to be a justification for complacency 

when facing serious and irreversible environmental threat. 209  Therefore, the state should 
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regulate activities which may be harmful to the environment even if no conclusive evidence is 

available.210  

131. In Bluefin Tuna, despite scientific uncertainty over tuna stock levels, the tribunal took the view 

that there was a serious threat to the marine environment and called on the parties to apply 

‘prudence and caution’ in determining appropriate catch limits.211 Similarly, an investment 

tribunal faced with uncertain evidence of environmental risk must adopt a precautionary 

approach in evaluating that evidence by requiring a less stringent standard of proof from the 

host state adopting the measure.212  

132. In this case, the harm from environmental degradation caused by carbon emissions from coal-

fired power plants already materialized, worsened over time, and resulted in the loss of 85,0000 

lives.213 Therefore, it was only reasonable for the Respondent to take action in the face of this 

irreversible damage by prohibiting coal-fired power plants operation.  

133. Additionally, Laoc’s compliance to Coal Directive does not defeat the public purpose of its 

policy. Tribunals have held that a politically motivated measure is not illegitimate if the goal of 

such measures is to regulate and benefit the public interest.214 In this case, even if Law 66/2016 

and Law 72/2016 were an implementation of Coal Directive, it does not defeat the public 

purpose of the measure.215 

134. Furthermore, Laoc did not have any motivation to monopolize the market and gain profit as 

LRC will be privatized upon coal phase-out date.216 Laoc’s rationale to fund and own LRC is 

to avoid electricity shortage and transition smoothly.217 Therefore, Laoc’s measure was done 

for public purpose. 
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2. Respondent’s Measure was Necessary 

135. Article IX of the ASNEC Treaty only allowed measures necessary to be exempted from treaty 

obligations.218 The approach to determine necessity has been used by various tribunals.219 

Respondent measure was necessary since (a) there is a reasonable relationship between means 

employed and aims achieved220 and (b) Laoc had exhausted other alternative measures.221  

a. There is a reasonable relationship between means employed and aims achieved 

136. The aim sought to be realized by the enactment of Law 66/2016 and 72/2016 is to decrease the 

number of floods while transitioning to renewable energy through limiting carbon emissions. 

This is based upon the scientific report showing correlation of increasing emission and 

magnitude of the flood, subsequently decreasing the amount of coal-emission produced should 

reduce the flood.222 Phasing out coal as a response to the environmental and health ramifications 

was also conducted by various countries.223  In addition, to transition to renewable energy, other 

countries have taken measures to incentivize cleaner energy production.224 Thus, Respondent’s 

measures have employed a clear objective and reasonable means towards the aim. 

b. Laoc had exhausted other alternative measures 

137. In reducing the intensity of floods, Respondent had no reasonable alternatives other than 

enacting Law 66/2016 and Law 72/2016. This is proven as Laoc had tried other alternative 

measures in combating the adverse effect of flooding by building dams, however this was to no 

avail as the flood magnitude continued to increase.225  

138. Furthermore, Respondent submits that these other measures cannot act as a substitute to closing 

off coal-fired power plants to combat the floods. Rather, they should be seen as complementary 

efforts in reducing coal-emission and protecting public health given that certain public health 

                                                
218 Moot Problem, ASNEC Treaty, Article IX. 
219 Brazil-Retreaded Tyres ¶¶134-155, 182; Occidental Petroleum, ¶404; SD Myers, ¶298.  
220 Brazil-Retreaded Tyres, ¶¶134, 155, 182. 
221 Occidental Petroleum, ¶404; SD Myers, ¶¶195,298.  
222 Moot Problem, Exhibit R-2. 
223 Europe Beyond Coal, p. 1-8. 
224 Germany National Renewable Energy Action Plan; Netherland Energy Action Plan; Poland National Energy 

Action Plan; Ragwitz p. 4-6, 16. 
225 Moot Problem, Exhibit R-2, ¶1. 
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and environmental problems are complex that they can be addressed only through numerous 

interacting measures, including shutting down coal-fired power plants.226 

139. Therefore, Laoc enacted Law 66/2016 and Law 72/2016 after it had exhausted other alternative 

measures to achieve the aim of reducing the floods. In light of this, Laoc’s measure is necessary 

in order to reduce the environmental threats to its population. 

 

 

 

  

                                                
226 Brazil-Retreaded Tyres, ¶151. 
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PRAYERS FOR RELIEF 

 

In light of the above, Respondent respectfully requests the Arbitral Tribunal to find that:  

 

a. It has no jurisdiction to hear the dispute submitted by Claimant under the ASNEC Energy 

Investment Treaty;  

 

b. If the Arbitral Tribunal finds it has jurisdiction to hear the dispute:  

i. That the phase-out of coal-fired power generation implemented through Law 66/2016 

is not attributable to Respondent under international law;  

ii. That Respondent's actions did not, in any event, violate the fair and equitable treatment 

standard as provided for in Article II of the ASNEC Energy Investment Treaty. 


