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SUMMARY OF FACTS

Parties to the Dispute:

CLAIMANT-Goliath National Bank JSC (“GNB”) is a joint-stock company. All

significant shareholders of GNB are large institutional investors from Europe and the

United States.

RESPONDENT-Laoc (“Laoc”) is a small developed state. Its state system is

parliamentary republic. Its economy has been relying on the coal sector for decades.

Until this day, coalrelated businesses, such as coal mines, processing facilities, and

power plants, employ up to 15% of Laoc’s domestic workforce, while the coal sector

itself is accountable for 20% of the Laocan GDP. Laoc is a member of ASNEC. Like

most of the ASNEC Member States, Laoc is a party to numerous bilateral and

multilateral investment treaties and, in particular, AEIT, which was ratified by Laoc

on 21 June 2012. The Laocan government is elected by the Parliament, which in turn,

is established via direct elections.

THIRD PARTY-Mercurian is a country neighbouring Laoc. Mercuria is also a

member of ASNEC and ratified AEIT on 28 June 2012.

THIRD PARTY-Mercurian First National Bank JSC (“MFNB”), CLAIMANT’s

predecessor in the financing agreement. Given the large amount that needed to be

financed and that MFNB would be the sole financing institution, MFNB cooperated

very closely with Mountaintop, inter alia, accompanying them to all important

meetings with Laocan authorities.

THIRD PARTY-Mountaintop Investments LLC (“Mountaintop”) is a company

incorporated in the Republic of Mercuria, Mountaintop is a sophisticated investor that

specialists in long-term investments into conventional power generation installations,

such as nuclear, gas and coal-fired power plants.

THIRD PARTY-Association of Sovereign Nations for Economic Cooperation

(“ASNEC”) was created on 3 February 2012. Individual decisions in ASNEC are

taken by a majority vote of the ASNEC Council, whose members are appointed by

the ASNEC Member States.
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Background of Laoc Politic Environment:

Most of Laoc’s Parliament delegates came from the Laocan Workers Movement

(“LWM”), a centrist party, which traditionally advocates for the interests of major

industrial businesses, including the coal industry. The LWM held the parliamentary

majority in Laoc between 2000 and 2014.

By 2015, however, the Laocan Environmental Union (“LEU”) became the most

supported environmental political party in Laoc. In 2015 Laocan elections,

environmental parties received 30% of the seats in the Laocan Parliament for the first

time in Laocan history. The LEU, together with other parliamentary minorities

sharing its environmental agenda, was able to form an environmentalist coalition,

which has since then held a majority in the Laocan Parliament. Although it still held

at that time around 40% of seats in the Laocan Parliament, for the first time, LWM

lost its majority in 15 years.

Conclusion of Financing Agreement:

August 2009, Mountaintop started to explore the possibility of constructing the

highly efficient and state-of-the-art 850 MW coal-fired power plant Ticadia-1. As the

construction of the power plant required capital expenditure of approximately USD 1

billion, Mountaintop needed substantial external financing. It, therefore, approached

MFNB.

On 1 December 2010, MFNB and Ticadia-1 LLC, Mountaintop’s Laocan subsidiary,

entered into the Financing Agreement No 0940394 (Financing Agreement, Exhibit C-

4). Under the Financing Agreement, MFNB granted a loan of USD 600,000,000 for

the construction of T1 to Ticadia-1 LLC. The Financing Agreement was secured by a

pledge of the power plant, by a mortgage on the land on which T1 was to be built, by

a pledge of the shares in Ticadia-1 LLC, a Laocan SPV owned by Mountaintop, as

well as by Mountaintop’s personal guarantee.

Entering into Seoul Agreement:

The report concluded that the most probable explanations would be that floods occur

because of greenhouse emissions made by numerous coal plants operated in Laoc. In
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2015, because of the drastic spike in the number of natural catastrophes and following

ASNEC’s environmental commitment, Laoc came under the ever-increasing pressure

of the other ASNEC Member States and ASNEC itself to sign the Seoul Agreement

on Climate Change.

Issuance of Coal Directive:

Moved by Seoul Agreement on Climate Change, on 17 February 2016, the ASNEC

Council adopted Directive 2016/87 on the renewable sources of energy (“Coal

Directive”), establishing that all coal-fired power plants used on the ASNEC Member

States should be phased out by 31 December 2028 (i.e. in 12 years from the

enactment of the Coal Directive). The Laocan delegate in the ASNEC Council voted

against the adoption of the Coal Directive but was outvoted. According to the law of

ASNEC, the Coal Directive is binding upon any of its members States, including

Laoc, which would have no other option but to implement it.

Adoption of Law 66/2016 and Law 72/2016:

After some parliamentary debates, Laoc adopted the Law 66/2016 “on the Phase-out

of Coal Energy on the Territory of Laoc” on 6 July 2016, forcing T1 to shut down,

during which Laoc decided to set the maximum possible (i.e., 12 years) deadline for

phase-out.

Moreover, after the enactment of Law 66/2016, the Laocan government enacted Law

72/2016 “on Energy Transition” on 5 December 2016. Law 72/2016 established a

feed-in tariff scheme for the renewable sector. Meanwhile Law 72/2016 envisaged

the creation of the Laocan Renewables Company (“LRC”), owned and funded by the

government and tasked with headlining the development of the Laocan renewable

sector and building a number of largescale renewable facilities in all regions of Laoc.

Law 72/2016 also offers the investors that would be affected by the coal phase-out

but decide to invest further into the renewable energy sector an option of entering into

a 20-year energy supply contract at prices substantially above market value.

Difficulties in Executing Financing Agreement:
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Law 66/2016 forces T1 to shut down 26 years before the end of its expected 40-year

lifetime. T1 became unable to repay the loan under the Financing Agreement,

inflicting considerable losses on the institution that provided financing for the loan.

Following the enactment of the Coal Directive, the market value of the assets that

were pledged to MFNB as security under the Financing Agreement dropped

significantly. Under the Financing Agreement, this allowed MFNB to seek additional

securities (or, in the event they are not provided, repayment of the loan) from

Ticadia-1 LLC and Mountaintop. Ticadia-1 LLC, however, did not have sufficient

funds and Mountaintop argued that its guarantee obligations did not extend to such

situation. On 6 May 2017, MFNB took Mountaintop to ICC arbitration seeking to

enforce the guarantee under the Financing Agreement but MFNB lost this arbitration

in 2018.

Conclusion of Assignment Agreement:

On 1 July 2017, MFNB and GNB concluded an Assignment Agreement according to

which the rights under the Financing Agreement with Ticadia-1 LLC in exchange for

USD 150,000,000.

CLAIMANT’s Claim for Arbitration:

On 31 January 2019, GNB sent its Notice of Arbitration (“Notice”) to Laoc

appointing Mr. Perry Mason as its arbitrator. The arbitration was registered as KCAB

International n°15503/IS.

RESPONDENT launches a challenge against CLAIMANT’s arbitrator:

A junior associate at Greene & Associates LLP, Michael Ross, who ran a background

check on the arbitrator, thought that Mr. Mason’s career tips were hardly relevant for

his appointment. RESPONDENT eventually decided to file a challenge against Mr.

Mason.
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SUMMARY OF ARGUMENTS
JURISDICTION: LEGAL STANDING. CLAIMANT does NOT have legal

standing in this arbitration because treaty claims can NOT be assigned and

CLAIMANT has never made an investment under the AEIT. Moreover, at the time of

the dispute, CLAIMANT did not have investments protected by the treaty.

MERITS: ATTRIBUTION. RESPONDENT bears both international environmental

protection obligations and investment obligations, and the former is superior to latter.

The conduct of the ASNEC constitutes a breach of an international obligation, thus

ASNEC should bear the responsibility.

MERITS: FET. RESPONDENT did not violate the FET principle. Law based on

ASNEC is not a politically motivated act, thus reserves the Reasonableness Principle.

Far, violations of the reasonableness principle have been found only in cases

involving conduct motivated by animus toward the foreign investment or investor.

The governor in the Ticadia area cannot represent the will of the whole country and

does not constitute a commitment or a promise; even if such representation can stand,

it is a foreseeable business risk, which can be concluded from Mountaintop’s internal

voting. Furthermore, Laocan citizens’ public interest can be used as a defense for

RESPONDENT's action.

JURISDICTION: CHALLENGE OF MR. MASON. The arbitrator Mr. Mason

appointed by CLAIMANT violates UNCITRAL Arbitration Rule and Mr. Mason’s

actions compromise his impartiality and independence. RESPONDENT hereby

respectfully requests the remaining members of the Arbitral Tribunal to sustain its

challenge of Mr. Perry Mason.
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APPLICABLE LAW
Pursuant to PO1, the Proceedings shall be conducted in accordance with the

UNCITRAL Arbitration Rules, as revised on 6 December 2010 (“UNCITRAL

Arbitration Rules”), and the Official Rules of the Foreign Direct Investment

International Arbitration Moot, as agreed between the Parties. In case of an

inconsistency between the two, the latter shall prevail to the extent of the

inconsistency.

Pursuant to the AEIT Art. X (4), a tribunal established under paragraph (2) shall

decide the issues in dispute in accordance with this Protocol and applicable rules and

principles of international law.



13

PLEADINGS

a) Whether CLAIMANT has standing in these proceedings:

[1] The jurisdiction of the tribunal is fundamental to the authority and decision

making of the arbitrators. And The absence of jurisdiction is one of the few

recognized reasons for a court to set aside or refuse recognition and enforcement of

an award.1 Article X (1) and Article X (2) of the AEIT state that disputes to be

submitted to the Tribunal shall be “related to Investments”.2

[2] The event that caused the so-called dispute between CLAIMANT and

RESPONDENT had happened no later than 5 December 2016, when Law 72/2016

came into force.3 However, CLAIMANT was NOT a Contracting Party of the

Financing Agreement between Ticadia-1 LLC and MFNB at that time. After that, on

1 July 2017, MFBN and CLAIMANT executed the Assignment Agreement, trying

to assign all rights arising out of and in connection with the Financing Agreement.4

[3] RESPONDENT respectfully requests the Tribunal to dismiss the arbitration

as (I) Treaty claims can NOT be assigned and (II) CLAIMANT has never made an

investment under the AEIT. Even if the Tribunal decides that CLAIMANT can make

an investment by the Assignment Agreement, RESPONDENT still holds that (III) at

the time of the dispute, CLAIMANT did not have investments protected by the treaty

and therefore, the claim failed for want of temporal jurisdiction. As a result, the

tribunal lacks jurisdiction of the dispute.

I. Treaty claims can NOT be assigned like contract rights or claims.

[4] CLAIMANT submits that GNB has acquired all rights of MFNB arising out

of the Financing Agreement and, therefore, should be considered MFNB’s legal

successor in all matters pertaining to the Financing Agreement.5 However, both

general international law and the AEIT do not contain any legal framework for the

assignment of claims.

1 Lew, J.D et al at 329.
2 FDI Problem ¶64 AEIT.
3 FDI Problem ¶7 Summary of the Relevant Facts.
4 Ibid.
5 Ibid.



14

[5] CLAIMANT may argue that it’s common to assign rights and claims arising

out of an agreement of investment, which facilitates and speeds the productive re-

employment of assets in other ventures. This is NOT convincing because

CLAIMANT wrongfully confused rights and claims under contracts, which can be

assigned and rights and claims under treaties, which are claims intuitu personae.

Claims under the treaty are essentially claims intuitu personae under international

law and this imposes limits on their assignability.6

[6] A claim under the treaty with its carefully structured system is not a readily

assignable chose in action as shares in the stock-exchange market or other types of

negotiable instruments.7 Many scholars worry that allowing the assignments of

treaty claims, which means an over-liberal admittance of assignee-investors,

exacerbate the tension between investor rights and a state’s right to regulate,

particularly where an assignee-investor may not be genuinely concerned about the

longterm impact of the investment on the host state. 8

[7] The facts here have proved those worries are necessary. First, as the Laocan

subsidiary of Mountaintop, Ticadia-1, LLC chose MFNB since Mountaintop had a

long-standing positive relationship with MFNB at the time.9 Second, Ticadia-1, LLC

obtained the construction permit relying on MFNB’s loan.10 Both of the facts show

that the approval of this investment was highly dependent on the identity of

MFNB.CLAIMANT has never had any relationship with Ticadia-1, LLC and

RESPONDENT, which means not assignable.

II. CLAIMANT has never made an investment under the AEIT.

[8] CLAIMANT may argue that buying a debt can be recognized as an

“investment” according to Article I(1)(c) of the AEIT, which reads: “In particular,

“Investments” include: claims to money and claims to performance pursuant to

contract having an economic value and associated with an Investment”.11 However,

such understanding of “investment” is not reasonable because a mechanical

6 J. Crawford at 704.
7 Mihaly v. Sri Lanka, Award, ¶¶ 24.
8 See Franck, S.D. at 1521, see also Waibel, M.
9 FDI Problem ¶57, Statement of Uncontested Facts.
10 Ibid., ¶14 Exhibit C-5.
11 Ibid., ¶61 AEIT
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application of the categories listed in Article I(1) of the AEIT would produce “a

result which is manifestly absurd or unreasonable.”

[9] As the Joy Mining tribunal explained, “if a distinction is not drawn between

ordinary sales contracts, even if complex, and an investment, the result would be that

any sales or procurement contract involving a State agency would qualify as an

investment.”12 Such interpretation of “investment” makes every claim to money,

even which comes out of a sales contract, an investment and that’s absurd.

[10] RESPONDENT respectfully requests the Tribunal to construe the AEIT by

the VCLT, especially by Article31(1) and (2). It shall resort to the "ordinary

meaning" of the terms of the BIT "in their context and in the light of its object and

purpose." The "ordinary meaning" of the term "investments" is the commitment of

funds or other assets with the purpose to receive a profit, or "return," from that

commitment of capital.13The term "asset" means property of any kind.14 The AEIT’s

purpose and object is reflected in its preamble, which declares the Contracting

Parties have “regard to the importance of sustaining economic growth and

development in the ASNEC Region through joint efforts in promoting intra -ASNEC

investment flows”.15

[11] RESPONDENT therefore submits that the term “investments” shall be

interpreted correctly as that they involve some risk and contribute to the host State.

[12] CLAIMANT may argue that the definition and interpretation of

“investments” in ICSID cases have no reference value for the case under

UNCITRAL Rules. This is not reasonable because this view would imply that the

substantive protection offered by the AEIT would be narrowed or widened, as the

case may be, merely by virtue of a choice between the various dispute resolution

mechanisms sponsored by the AEIT.16

12 Joy v. Egypt, Award on Jurisdiction, ¶¶ 58. See also Fedax v. Venezuela, Award on Jurisdiction, ¶¶
42.
13 Black's Law Dictionary." Investment. (16c) 1. An expenditure to acquire property or assets to
produce revenue; a capital outlay.2. The asset acquired or the sum invested.3. Investiture. 4.Livery of
Seisin."
14 Black's Law Dictionary." Asset.(16c) 1.An item that is owned and has value.2.(pl.) The entries on a
balance sheet showing the items of property owned, including cash, inventory, equipment, real estate,
accounts receivable, and goodwill.3.(pl.) All the property of a person (esp. a bankrupt or deceased
person) available for paying debts or for distribution. "
15 FDI Problem ¶61 AEIT, Preamble.
16 Romak v. Uzbekistan, Award, ¶¶ 194.
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[13] The action of CLAIMANT, however, (1) involves no more risk than

ordinary contracts and (2) does no contribution to the host State.

1. Buying claims and rights under a loan contract involves no more risk than

ordinary commercial contracts.

[14] An ‘investment risk’ entails a different kind of area, a situation in which the

investor cannot be sure of a return on his investment, and may not know the amount

he will end up spending, even if all relevant counter parties discharge their

contractual obligations. Where there is ‘risk’ of this sort, the investor simply cannot

predict the outcome of the Transaction.17

[15] The Financial Agreement that CLAIMANT bought from MFNB has no

more risk that ordinary commercial contracts because it has Mountaintop as a

guarantor, who unequivocally agrees to guarantee the repayment of the Loan.18 This

means as long as the guarantor fulfilled the obligation under the Agreement, the

outcome is fixed and will never change.

2. Buying claims and rights under a loan contract does no contribution to

RESPONDENT.

[16] The loan amount was transferred in the account of Ticadia-1 LLC

immediately after the Agreement was executed.19 This means the original creditor

MFNB has fulfilled its obligation under the Agreement, and this is the only way to

do contribution to RESPONDENT. The only thing CLAIMANT has done is to reach

an assignment agreement with MFNB, after which no new capital of CLAIMANT

enters RESPONDENT. So that CLAIMANT does no contribution to

RESPONDENT.

[17] Consequently, CLAIMANT has never made an investment under the AEIT.

III. The claim failed for want of Jurisdiction ratione temporis.

[18] Alternatively, even if the tribunal believes that a treaty claim can be

assigned and CLAIMANT has made an investment under the treaty, the time when

CLAIMANT made the investment should be the time when the Assignment

Agreement was signed.

[19] RESPONDENT respectfully submits that at the time of the dispute,

CLAIMANT did not have investments protected by a treaty and therefore, the claim

17 Ibid., ¶¶ 229–230.
18 See FDI Problem, ¶12, Exhibit C-4, Article 5.2 of Financing Agreement.
19 See FDI Problem, ¶66, Procedural Order No.3, of Uncontested Facts, VII 6.
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failed for want of temporal jurisdiction. The corollary of which must be that treaty

claims cannot be assigned because an assignee would not have been the relevant

party, protected by a treaty at the time when the dispute arises.20

[20] As CLAIMANT submits, the last so-called breach, that is Law 72/2016,

arose in 2016 and on 1 July 2017, MFBN and CLAIMANT executed the Assignment

Agreement. CLAIMANT is, and only is, from that moment on, to be considered as

protected by the treaty. The tribunal lacks jurisdiction ratione temporis. of the

dispute.

b) Whether enactment of law 66/2016 should be attributed to RESPONDENT:

I. Enactment of LAW 66/2016 should not be attributed to the republic of Laoc

1. The existence of international environmental protection obligations

[21] According to the law of ASNEC, the Coal Directive is binding upon any of

its members States. As a member of ASNEC, RESPONDENT has no other option

but to implement it.21 In 2015, because of the drastic spike in the number of natural

catastrophes and following ASNEC’s environmental commitment, Laoc came under

the ever-increasing pressure of the other ASNEC Member States and ASNEC itself

to sign the Seoul Agreement on Climate Change. RESPONDENT's enactment of law

66/2016 merely complied with its obligations under the ASNEC Charter to

implement the mandatory provisions of the Coal Directive.

2. RESPONDENT has tried its best to minimize CLAIMANT's loss.

[22] The Council member from Laoc voted against the adoption of the Coal

Directive, but she was outvoted. Though outvoted ,with the limited discretion under

the Coal Directive, RESPONDENT has tried its best to set the maximum possible

(i.e., 12 years) deadline for phase-out to maximum CLAIMANT’s profits.22 In the

case that a country has many measures with the same effect and reasonable choices

to achieve its environmental protection standards, it is obliged to choose those

measures that are most consistent with free trade.23 RESPONDENT has fulfill this

obligation.

3. The environmental protection obligation is superior to the investment

20 Soci´et´e G´en´erale v. Dominican Republic, Decision on Jurisdiction, ¶¶107. See also African
Holding v. Congo, Sentence sur les déclinatoires de compétence et la recevabilité, ¶¶24.
21 FDI Problem, ¶¶22, STATEMENT OF UNCONTESTED FACTS.
22FDI Problem, ¶¶23, STATEMENT OF UNCONTESTED FACTS.
23 SPP v. Egypt, Award, ¶78.
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obligation.

[23] Although the Seoul Agreement was ratified later than the AEIT,

environmental obligation is a more absolute type of obligation than mere reciprocal

international investment obligations.24 Similar to the international human rights

obligations of States, they exist independently of national interests and should be

applied prior to the obligations of investment treaties based on mutual benefit of

national interests.25

4. Enactment of law 66/2016 is a due measure.

[24] As a matter of general international law, a non-discriminatory regulation for

a public purpose, which is enacted in accordance with due process and, which affects,

inter alios, a foreign investor or investment is not deemed expropriatory and

compensable unless specific commitments had been given by the regulating

government to the then putative foreign investor contemplating investment that the

government would refrain from such regulation.26

[25] Generally speaking, internationally recognized due measures should aim at

protecting the environment, meet the requirements of non-discrimination, due

process, good faith principle and proportionality principle, and have scientific basis.

[26] The duty to provide most constant protection and security to investments is

a state’s obligation to take reasonable steps to protect its investors (or to enable its

investors to protect themselves) against harassment by third parties and/or state

actors. But the standard is certainly not one of strict liability. And while it can, in

appropriate circumstances, extend beyond a protection of physical security27, it

certainly does not protect against a state’s right (as was the case here) to legislate or

regulate in a manner which may negatively affect a CLAIMANT’s investment,

provided that the state acts reasonably in the circumstances and with a view to

achieving objectively rational public policy goals.28

II. ASNEC should be to blame.

1. The conduct of the ASNEC constitutes a breach of an international obligation

[27] Both Laoc and ASNEC are the parties to the AEIT, leading to the

24 UN, “Third report” at 91.
25Peter Malanczuk.
26Methanex Corporation v. USA, Award, Part IV, Chapter D, ¶4.
27 Universal S.A. v. Argentine Republic, ¶¶ 7.4.16.
28AES v. Hungary, ¶91.
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phenomenon of ‘mixed agreements’.29 ASNEC bears the responsibility to encourage

and create stable, equitable, favorable and transparent conditions for Investors of

other Contracting Parties to make Investments in the ASNEC Region, but the

enactment of Coal Directive aims to phase out the coal-fired power generation, thus

impairing CLAIMANT’s interests and violating the provisions. 30

2. ASNEC should bear the responsibility

[28] It is nowadays accepted that the EU can affect an investor not only directly

(through regulation or decision addressed to the investor), but also indirectly

‘through directive or decision addressed to the Member State which then acted

accordingly’.31In accordance with this logic, the EU would thus be the correct

RESPONDENT in an agent situation, with the consequence that cases wrongly

brought against the Member State would then be inadmissible. Similar to the

relationship of EU and its member States, ASNEC is also the party to the AEIT who

affected the investor, CLAIMANT, by putting forward the Coal Directive and a

series of treaties.

[29] Hence, the responsibility lies solely with ASNEC and, consequently,

CLAIMANTs should have filed their arbitration against ASNEC, which is also a

Contracting Party to the AEIT.

c) RESPONDENT's measures did not violate the fair and equitable treatment

standard under Article II (1) of the AEIT.

[30] Pursuant to Article II (1) of the AEIT, the host state shall ensure fair and

equitable treatment of foreign investors.

[31] Fair and equitable treatment does not have a consolidated and conventional

core meaning as such nor is there a definition of the standard that can be applied

easily. This demonstrates that the balance between investor and government shall be

taken into consideration while determining whether a particular legislation measure

breaches the standard.

[32] The content of FET can be construed from past precedents, which set

several principles for bilateral investment treaties as follows: a) Reasonable Principle,

b) Legitimate Expectancy, c) Stability of Legal Framework and Non-discrimination.

[33] RESPONDENT argues that its action reserved all of these principles.

29 Frank Hoffmeister at 724.
30 FDI Problem, ¶62 AEIT.
31 Richard Happ at 74-81.
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Therefore, RESPONDENT's measures were fair and equitable since (I) Law based

on ASNEC was not a politically motivated act, thus reserved the Reasonableness

Principle. (II) RESPONDENT's measure did not frustrate the legitimate expectancy

standard, and (III) RESPONDENT's measure did not constitute instability of legal

framework and discrimination.

I. Law based on ASNEC is not a politically motivated act, thus reserves the

Reasonableness Principle

[34] Tribunals have found violations of the reasonableness principle where the

host state’s conduct was politically motivated; that is, where government action was

not motivated by legitimate public policy considerations, but by animus toward the

investment or investor.32 The tribunal found in Pope & Talbot v. Canada that this

conduct taken together violated the requirement of fair and equitable treatment,

citing the lack of a reasonable basis for the conduct as well as a lack of

forthrightness, i.e., a lack of transparency.33

[35] Given the background of growing internal pressure and under the

impression of natural catastrophes occurring in Laoc and surrounding countries, it

can be foreseeable that, the Laocan Environmental Union has the possibility of

replacing the Laocan Workers Movement in 2015, when political movements have

been steadily growing in the ASNEC Member States and there remains no reasons

for Laoc to constantly be an exception. Though Laocan Environmental Union always

holds the political position of restricting coal energy, the position is not determined

by its political interest, but by public interest and international obligation fulfilled by

Seoul Treaty, thus it is reasonable for the new-elected Laoc to legislate related laws.

[36] Even if it may be argued that LEU cannot represent the will of Laoc per se,

any reasonable third person might construe that Laoc has sufficient reasons to

attribute its frequent domestic natural disaster to its conventional energy policy

which bears excessive employment of charcoal industries. The tribunal in Glamis v.

US noted that it was sufficient to establish whether ‘the government had a sufficient

good faith belief that there was a reasonable connection between the harm and the

proposed remedy’.34 Laoc task force observed that there was a direct correlation

between the growth of coal emissions and the intensity of floods over the past years,

32 Kenneth J. Vandevelde at 59.
33 Pope & Talbot, Inc. v. Can., Award on the Merits of Phase 2.
34 See Glamis Gold, Ltd. v. United States, Award.
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which can constitute a government’s fundamental caution for its citizens’ interest.35

[37] Even if the caution itself can not constitute a reasonable cause for policy

change, in the absence of a specific rule provided for in the treaty itself as lex

specialis, the general international rules of law have to assume their role as lex

generalis.36 However, given that the basic principle of international law is pacta sunt

servanda, the fulfillment of its treaty-based responsibilities shall by no means cause

RESPONDENT to be blamed for its faithful action of obeying Seoul Agreement.

[38] As the foregoing discussion indicates, such far violations of the

reasonableness principle have been found only in cases involving conduct motivated

by animus toward the foreign investment or investor. Typically, the unlawful

conduct is described as retaliatory or discriminatory. Ultimately, the wrong rested on

adopting measures for reasons other than the pursuit of legitimate public policies,

such as the foreign ownership of the investment. RESPONDENT's actions did not

constitute such violation. Actually, RESPONDENT's measures had been carefully

taken into discussion, or more strict restriction on greenhouse gas emission would be

carried out, letting alone that RESPONDENT's measures are forced by its external

obligations to other signatories of ASENC.

II. RESPONDENT's measure did not frustrate the legitimate expectancy

standard

[39] As already noted, some tribunals have referred to these situations as ones in

which the investor or investment has a ‘legitimate expectation’ of certain host state

conduct. Tribunals accept that sovereign states are entitled to change their policies

over time. Thus, they find a violation for inconsistent behavior over time principally

where the host state has made a commitment to the covered investment or investor

not to change its policy or has given assurances with respect to the continuity of its

policies on which it has induced the investment or investor reasonably to rely, even

if no formal contract exists.

[40] Legitimate expectations shall serve as a result of investor reliance on state

conduct. Legitimate expectations may arise as a result of specific state conduct

directed at the investor upon which the investor relies. Any form of state conduct can,

in principle, give rise to legitimate expectations. Typically, the conduct giving rise to

35 See FDI Problem, ¶31, Exhibit R-2 — IEO Article “The Government of Laoc is considering capping
coal emissions to combat floods” dated 10 December 2010.
36 See AAPL vs. Sri Lanka, Award, ¶199.
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the legitimate expectations will be in the form of oral or written representations,

undertakings or commitments, various types of administrative acts such as licenses

or permits or providing an official opinion or view.

[41] However, the governor in the Ticadia area cannot represent the will of the

whole country and does not constitute a commitment or a promise; the governor

himself, who only has the administration power towards a certain area can not

represent any will of the legislation system. As a result, his words can not be

interpreted as an official promise which aroused CLAIMANT’s expectancy.

[42] Tribunals in other cases also have found that the host state made no

promises or assurances that were later violated. In Plama v. Bulgaria, the tribunal

found that no promises or assurances had been made that such laws would not be

amended. Similarly, CLAIMANT could not complain about Bulgaria’s tax treatment

of certain transactions because that treatment was consistent with existing law.

Bulgaria had not created any legitimate expectation that CLAIMANT’s investment

would be treated differently.37

[43] Even if such promises can be proved and the Ticadia governor addressed his

speech by declaring his accordance with Laoc government, it is not reasonable for

CLAIMANT to rely on it. In Saluka Investments v. Czech Republic, CLAIMANT

alleged that the Czech government had issued contradictory declarations of policy

with respect to its banking sector and, in particular, with respect to whether state aid

would be given to banks undergoing privatization. The minister of finance had

expressly stated that no state aid would be provided, although subsequently the

Czech government had provided aid to three major banks in the process of

privatization, but not to CLAIMANT’s bank. CLAIMANT conceded, however, that

the minister of finance could not bind future governments. The tribunal held,

accordingly, that CLAIMANT could not reasonably rely on any such assurances and

that the Czech government’s failure to adhere to those assurances did not violate

CLAIMANT’s treaty rights.38

[44] Even if such representation can stand, it is a foreseeable business risk,

which can be concluded from Mountaintop’s internal voting. The voting showed that

CLAIMANT had discussed about the whole project with substantial care, which

surely includes legal risks.

37 Plama Consortium, Ltd. v. Republic of Bulg.
38 Saluka v. Czech Republic, Partial Award.
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[45] In this regard, the investor’s own conduct has also featured as a relevant

factor in assessing FET claims. Specifically, fraud or misrepresentation on an

investor’s part can justify governmental interference. The investor is also under the

obligation to perform full due diligence in order to independently assess the risks

involved in making an investment in a particular State, as well as to manage its

investment in a sound manner. If not, then the loss shall be attributed to investor’s

own fault or ordinary business risk. Its failure in profit producing can not be a reason

reasonable enough to prevent RESPONDENT from acting its due governing power.

III. RESPONDENT's measure did not constitute instability of legal framework

and discrimination.

[46] The principle of nondiscrimination prohibits discrimination unless it is

based on a legitimate public policy objective. RESPONDENT's measures were not

carried out simply for depriving foreign investors’ rights only. Rather, the practical

significance of the nondiscrimination principle is limited to establishing that

nationality is not a legitimate basis for host state conduct

[47] It is essential to highlight that even though the Council member from Laoc

voted against the adoption of the Coal Directive, she was outvoted.39 Thus, there was

nothing RESPONDENT could have done to prevent the Coal Directive from being

adopted. The change of RESPONDENT's legal framework can only be attributed to

the voting result, but not RESPONDENT's own will.

[48] The VCLT establishes that "A treaty shall be interpreted in good faith in

accordance with the ordinary meaning to be given to the terms of the treaty in their

context and in the light of its object and purpose." However, it seems that the

ordinary meaning of this particular article does not equate the Fair and Equitable

Treatment standard of international law. They seem to be different terms.40 That is,

there are no empirical evidences showing that Laoc’s omission of carrying out a new

law under international obligations shall be a part of legal framework stability.

[49] The early NAFTA decision in S.D. Myers v. Canada underscored that the

State’s conduct must be “unacceptable from the international perspective”. That

determination must be made in the light of the high measure of deference that

international law generally extends to the right of domestic authorities to regulate

matters within their own borders”. The tribunal stated more specifically:

39 See FDI Problem, ¶¶11, Introduction.
40 Marcela Klein Bronfman at 643.
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[50] “When interpreting and applying the “minimum standard”, a Chapter 11

tribunal does not have an open-ended mandate to second-guess government

decision-making. Governments have to make many potentially controversial choices.

In doing so, they may appear to have made mistakes, to have misjudged the facts,

proceeded on the basis of a misguided economic or sociological theory, placed too

much emphasis on some social values over others and adopted solutions that are

ultimately ineffective or counterproductive.”41

[51] However, RESPONDENT's conduct is not unacceptable from the

international perspective. Perseverance in RESPONDENT's previous energy policy

will lead to its violation of international obligations as well as public interests. Even

if the stability of legal framework proved being changed, it shall not be regarded as

unacceptable. Correspondingly, RESPONDENT's measure did not violate the

stability of legal framework.

d) The tribunal should sustain RESPONDENT's challenge to appointment of

Mr. Perry Mason:

[52] The KCAB International Arbitral Tribunal “may remove any arbitrator

who fails to perform his or her duties, unduly delays such performance of his or

her duties, or is unable to perform his duties legally or actually,” per Article 15.42

RESPONDENT has requested Tribunal to sustain challenge to appointment of Mr.

Perry Mason to Arbitral Tribunal because Mr. Mason’s actions risked Mr.

Mason’s impartiality and independence and undermined RESPONDENT's trust in

its position being given full consideration in this arbitration.

[53] This challenge should be granted because (I) The Tribunal has the power to

do so; (II) Mr. Mason’s failure to “disclose any circumstances likely to give rise to

justifiable doubts as to his…impartiality or independence,” violates UNCITRAL

Arbitration Rule Article 11;43 and (III) Mr. Mason’s familiarity with the subject-

matter and expression of views in different roles compromise his free and unaffected

decision-making, justifying doubts about his independence and impartiality.

I. The Tribunal has the power to remove arbitrators

41 See S.D. Myers, Inc. v. Canada, Partial Award, ¶¶1408.
42 KCAB Rules, Article 15.
43 UNCITRAL Rules, Article 11.
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[54] RESPONDENT respectfully requests removal of Perry Mason from

tribunal. Per the UNCITRAL Rules Article 13, it is within the rights of

RESPONDENT to “seek a decision on the challenge by the appointing authority.”44

The UNCITRAL Rules Article 12(1)(b) state the appointing authority for this

arbitration determine the challenge.45 The Secretariat has the power to sustain a

challenge to the arbitrator’s appointment.46 Per the KCAB Arbitration Rules 2016:

“The Secretariat may remove any arbitrator who fails to perform his or her duties,

unduly delays such performance of his or her duties, or is unable to perform his

duties legally or actually.”47 RESPONDENT hereby respectfully requests the

remaining members of the Arbitral Tribunal to sustain its challenge of Mr. Perry

Mason.

II. Mr. Mason did not properly disclose circumstances which compromise his

impartiality and independence

[55] Mr. Mason was obliged to disclose his appointment to the Hewer Plants

JSC v. Wellfalcon case, which bears factual and legal similarities to the present case,

including the issue of a sovereign state’s exercise of its right to regulate by phasing-

out a coal-fired power plant. Contributing to these similarities is that both Hewer

and the present case ultimately originated from the same measure, namely ASNEC’s

Directive 2016/86. Mr. Mason’s Statement of Impartiality and Independence in

Accordance with the UNCITRAL Arbitration Rules Article 11, submitted February

15, 2019, omitted a key sentence from the UNCITRAL model wavier statement for

no circumstances to disclose. The UNCITRAL model wavier for no circumstances

to disclose states: “To the best of my knowledge, there are no circumstances, past or

present, likely to give rise to justifiable doubts as to my impartiality or independence.

I shall promptly notify the parties and the other arbitrators of any such

circumstances that may subsequently come to my attention during this arbitration.”48

Mr. Mason’s statement submitted on Feb. 15 makes no mention of “circumstances

past or present” which oblige him to disclose impartiality. Had Mr. Mason properly

written his waiver statement to include the UNCITRAL model sentence, he would

have been compelled to disclose his appointment in the Hewer case.

44 Ibid.
45 Ibid.
46 Ibid.
47 Ibid.
48 Ibid.
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[56] While the lack of proper disclosure in itself does not imply the existence of

a conflict of interest, Mr. Mason’s insufficient disclosure statement failed to inform

RESPONDENT of “circumstances” (e.g. his appointment in the Hewer case) which

engender justifiable doubts as to the arbitrator’s impartiality or independence, and

thereby violate the protected rights of RESPONDENT as stated in UNCITRAL

Arbitration Rules Art. 12: “Any arbitrator may be challenged if circumstances exist

that give rise to justifiable doubts as to the arbitrator’s impartiality or

independence.”49 Put differently, Mr. Mason’s failure to disclose his role in the

Hewer case interfered with RESPONDENT's to be informed of existing

circumstances which give rise to the arbitrator’s impartiality and independence.

[57] RESPONDENT did not learn of Mr. Mason’s involvement in the Hewer

case until an article was published on 2 June 2019, and submitted challenge to Mr.

Mason’s appointment in present Tribunal on 16 June 2019. This challenge is valid

as it falls within the 15-day limit of “the date on which the party making the

challenge becomes aware of the facts and circumstances giving rise to such

challenge” per KCAB International Arbitration Rules. 50

[58] The “IBA Guidelines on Conflicts of Interest in International Arbitration”

are used in investment arbitration to promote a level playing field among all parties

engaged in international arbitration.51 The IBA Guidelines propose a general

standard regarding impartiality, independence and disclosure which can be applied

to arbitrators. Mr. Mason’s failure to properly disclose violates paragraph 3.1.5 in

the IBA Guidelines Orange List (i.e. a non-exhaustive list of specific situations that,

depending on the facts of a given case, may, in the eyes of the parties, give rise to

doubts as to the arbitrator’s impartiality or independence).52

[59] Paragraph 3.1.5 governs situations in which “The arbitrator currently serves,

or has served within the past three years, as arbitrator in another arbitration on a

related issue involving one of the parties, or an affiliate of one of the parties.”53 This

applies to Mr. Mason’s role as arbitrator representing Hewer Plants in the Hewer

Plants JSC v. Wellfalcon case. Both Wellfalcon and Laoc are ASNEC member

states, and both countries were or are currently undergoing arbitration brought

49 Ibid.
50 Ibid.
51 IBAGuidelines.
52 Ibid.
53 Ibid.
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against several ASENC member states implementing ASNEC’s decision to ban

coal-fired power generation. As ASNEC member countries, Wellfalcon and Laoc

are affiliated parties, as they are both subject to ASNEC directives, which

constitutes a “related issue.” Because both the Hewer case and the present case

originate from the same measure (ASNEC’s Directive 2016/86), this qualifies Mr.

Mason’s actions as falling within the Orange List, that is, prior legal advice given to,

or previously acting as counsel for, an affiliate of one of the parties, in this case a

fellow ASNEC member state in a case originating from the same ASNEC directive.

The Orange List provides situations that would fall under General Standard 3(a),

with the consequence that the arbitrator has a duty to disclose such situations, which

Mr. Mason did not.

III. Mr. Mason’s familiarity with the subject-matter and expression of views in

different roles compromise his free and unaffected decision-making. The

factual and legal similarities between prior (i.e. Hewer) and present case justify

doubts about his independence and impartiality.

[60] Mr. Mason’s role in Hewer, involving an ASNEC member state, as well as

his role in the current case involving another ASNEC member state, give rise to

factual and legal similarities which Mr. Mason was obliged to disclose at his

appointment on the current case. Deciding the Hewer case creates an “issue conflict”

for the present arbitration because Mr. Mason has already formed an opinion on

legal and factual issues also at the heart of the present case which will consciously

or subconsciously influence his decision in the present case. At the very least, there

is the risk that he may be influenced by arguments he has been exposed to in that

other arbitration, which have not been and potentially would not be raised in this

Arbitration.54

[61] The appointment of arbitrators to a number of tribunal cases where the facts

and/or legal arguments are similar to cases where they have already rendered awards

has led to challenges to arbitrators based on ‘issue conflict’ and ‘subject matter

conflict.’ Issue conflict in this case arose from Mr. Mason’s compromised

impartiality demonstrated by his statement on the Arbitration Station podcast

referring to state conduct in past investment arbitration indicates that he does not

consider environmental law arguments relevant and at least subconsciously distrusts

54 FDI Problem ¶45.
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states in the exercise of their regulatory powers. Such public statements by

arbitrators on issues in dispute do indeed raise doubts as to whether the arbitrator has

prejudged the issue. Even if Mr. Mason has not prejudged a case, there exists the

danger that the arbitrator will maintain his publicly voiced opinion because he or she

does not want to contradict herself in the award.

[62] Legal precedents exist wherein the arbitrator had a pre-existing bias in

relation to the subject matter of the arbitration and in consequence, was unable to act

with impartiality. For instance, in Canfor Corporation v. United States, where “The

central issue to be determined was whether the content of the speech [given by an

arbitrator for Canfor] specifically addressed the matters in dispute in the arbitration

or whether they were simply general statements relating to the subject matter in

dispute.”55 The challenge to the appointment of Canfor’s arbitrator was upheld.

[63] Mr. Mason’s appointment in the Hewer case, which bears legal and factual

similarities to the current case as they both involve ASNEC member states and

derive from the same ASNEC Directive 2016/86, renders him incapable of acting as

an impartial arbitrator in the present proceedings on account of the similarity of the

two cases. Mr. Mason, who in his capacity of counsel opposes a specific notion or

approach, cannot be unbiased in his judgement of that same notion or approach in a

case in which he acts as an arbitrator. RESPONDENT invokes the IBA Guidelines

on Conflicts of Interest in International Arbitration, regarding the following

paragraphs of the IBA, as relevant:

[64] (2) Conflicts of Interest56

[65] (a)…

[66] (b) The same principle applies if facts or circumstances exist, or have

arisen since the appointment, which, from the point of view of a reasonable third

person having knowledge of the relevant facts and circumstances, would give rise to

justifiable doubts as to the arbitrator’s impartiality or independence, unless the

parties have accepted the arbitrator in accordance with the requirements set out in

General Standard 4.

[67] (c) Doubts are justifiable if a reasonable third person, having knowledge of

the relevant facts and circumstances, would reach the conclusion that there is a

55 Canfor Corporation v United States, Award.
56 IBAGuidelines.
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likelihood that the arbitrator may be influenced by factors other than the merits of

the case as presented by the parties in reaching his or her decision.

[68] On the basis of the third-party test, the attitude Mr. Mason would have to

adopt to put aside the position of Hewer in that case’s award is incompatible with the

attitude Mr. Mason would have to adopt as an arbiter in the present case, i.e. to be

unbiased and open to all the merits of the Hewer v. Wellfalcon award and to be

unbiased when examining these in the present case.

[69] RESPONDENT acknowledges that in international arbitrations, lawyers

frequently act as arbitrators and are appointed in cases with similar legal and factual

circumstances. Therefore, it could easily happen in arbitrations that an arbitrator has

had to decide on a question pertaining to which he previously, in another case,

defended from the same or different point of view. However, Mr. Mason’s

mischaracterization of the state’s right to regulate as “police powers” and attempt to

delegitimize the legal authority of climate change treaties indicate that Mr. Mason’s

opinions on the current case concerning the right to regulate and merits of

environmentally sustainable policy have already been influenced by more than the

facts of the current case. Mr. Mason in his capacity of arbitrator should be unbiased

when judging the question of whether the ruling of the Hewer case is relevant to the

case in the present proceedings. However, in this situation he will not be able as an

arbitrator to be an unbiased participant.

[70] All the aforesaid, RESPONDENT’s request for the provisional measures is

justified and should be granted by the Tribunal.
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PRAYER FOR RELIEF

[71] RESPONDENT hereby requests the Arbitral Tribunal:

1. Find it has no jurisdiction to hear the dispute submitted by CLAIMANT under the

AEIT;

2. Find the enactment of Law 66/2016 is not attributable to RESPONDENT under

international law;

3. Find RESPONDENT’s actions did not violate the fair and equitable treatment

standard as provided for in Article II of the AEIT;

4. Find Mr. Mason shall be taken placed by other arbitrator in this arbitral proceeding.


