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STATEMENT OF FACTS 

PARTIES TO THE DISPUTE 

1. The Claimant, GNB, is a joint stock company incorporated in the State of Mercuria. The 

Respondent is the Laoc, a small developed country.  

HISTORICAL BACKGROUND 

2. Domestic energy production in Laoc had been dominated by coal power plants, as its 

economy has traditionally been coal-oriented. However, Laoc’s neighbouring countries 

were following the global trend and shifting towards green energy. There were some voices 

within Laoc supporting this view. A group of Parliamentarians submitted draft laws in 

support of transition to green energy in 2008, but this initiative did not come to fruition. 

Since 2000, the ASNEC Region was suffering from natural catastrophes which caused 

thousands of deaths and loss to property. Although Laoc tried to build protective 

constructions to avoid these calamities, these efforts were unsuccessful. In 2010, a 

scientific task force concluded a correlation between coal-emissions and these 

catastrophes. Resultantly, the Laocan Environmental Union, an environmental party, 

starting gaining popularity and formed the majority in 2015.  

THE INITIAL INVESTOR 

3. Mountaintop Investments, a sophisticated investor incorporated in Mercuria, entered into 

negotiations with Laocan authorities for the construction of a coal power plant in 2009. In 

pursuance thereof, Mountaintop established a Laocan subsidiary, Ticadia-1. To bear the 

construction cost of the plant, it required external financing of about 600 million USD. 

Hence, it invited MFNB, a bank located in Mercuria. The loan, if granted, would constitute 

10% of MFNB’s total debt portfolio. MFNB accompanied Mountaintop in its meetings 

with Laocan authorities.  

THE INVESTMENT  

4. In the MFNB board meeting, five board members voted against the granting of the loan, 

citing the ‘highly regulated nature’ of the coal industry. However, seven members voted in 

favour. Accordingly, in December 2010, a loan covering 60% of the total cost of the plant’s 

construction was granted to Ticadia-1 LLC through a financing agreement. Mountaintop 

acted as a guarantor under this agreement and Mountaintop’s shares and the power-plant’s 
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assets were pledged as security thereunder. According to the agreement, if the value of the 

pledged assets dropped below 25%, the entire loan amount became due and payable if no 

additional security is provided.  

THE TREATY  

5. In February 2010, ASNEC, a regional economic integration organisation was formed. Laoc 

and its neighbouring states, including Mercuria, were Member States of ASNEC. ASNEC 

had the competence to issue ‘Directives’ that were binding upon host states. Further, the 

Member States could be subjected to penalties and other punitive measures if they failed 

to comply with the ASNEC Directive. Desirous of fostering growth and development in 

the region, ASNEC and its Member States entered into an Investment Treaty in May 2012. 

Both ASNEC, as a separate entity, and its Member States were parties to this Treaty. 

THE IMPUGNED MEASURES 

6. In December 2015, ASNEC and its Member States signed the Seoul Agreement on Climate 

Change. In pursuance of its own commitment under the Seoul Agreement, ASNEC passed 

Directive 2016/87, which was binding upon the Member States to phase-out coal by 31 

December, 2028. Subsequently, to implement the binding Directive, Laoc enacted Law 

66/2016, which required all coal fired power plants to shut operations by 31 December, 

2028. This was the last possible date allowed as per the Directive. The Directive also barred 

the Member States from compensating coal power plants operators. However, Laoc 

enacted Law 72/2016, which provided investors the option of switching to green energy 

and established a feed-in-tariff scheme for the same.  

EFFECTS OF THE COAL PHASE-OUT LAW 

7. Due to the coal phase-out, the value of Ticadia-1 power plant’s assets fell. This triggered 

the covenant in the Financing Agreement that required the payment of additional security. 

MFNB sent a notice to Ticadia-1 and Mountaintop, on 10 January 2017, demanding 

additional security, in absence of which the entire loan amount became due. Ticadia-1 was 

unable to provide the same and Mountaintop denied to act as the guarantor.  Mountaintop 

stated that its liability as the guarantor did not exist in circumstances constituting force 

majeure. On 6 May, 2017, MFNB took Mountaintop to ICC arbitration seeking to enforce 

the guarantee under the Financing Agreement. However, MFNB lost this arbitration in 

2018. 



-Statement of Facts- 

MEMORIAL for THE RESPONDENT 

- (3) - 

THE ASSIGNMENT TO GNB 

8. Parallel to these events,  MFNB , it decided to sell a part of its credit portfolio to stay afloat. 

This was due to Mountaintop’s non-performance of the guarantee agreement. MFNB 

decided to sell its rights under the Financing Agreement the GNB, the Claimant in the 

present case. On 1 July, 2017, it enacted an assignment agreement with the Claimant, that 

was governed primarily by the laws of Mercuria. The agreement stipulated the transfer the 

investment which constituted of rights over the loan and the pledged assets. Further, it also 

explicitly provided for the transfer of all claims against Mountaintop as well as the rights 

to claim compensation from Laoc under the Treaty. A payment of 150 million USD  ( 25% 

of the original loan amount) was made by the Claimant. Laoc was only notified of the 

assignment after it had already concluded.  

THE NOTICE OF ARBITRATION 

9. On 31st January 2019, GNB sent a notice of arbitration to Laoc under Article X of the 

Treaty. The Claimant contends that that the enactment of the Coal Phase-Out Law , which 

was undertaken to mitigate a threat to the population and territory,breached the FET 

Standard under Article II(1) of the Treaty. The Respondent, in its reply to the notice of 

arbitration, raised issues with the Claimant’s standing. It contended that the Claimant could 

not have been assigned rights under the Treaty and that it has never made an investment. 

Thus, only the initial investor, MFNB, had a standing. Further, as the Coal Phase-Out Law 

was enacted only to follow the binding obligation imposed by the ASNEC Directive, the 

conduct should be attributed to ASNEC instead of Laoc.  

 

CHALLENGE TO THE ARBITRATOR 

 

10. In its notice of arbitration, the Claimant had appointed Mr. Perry Mason as an arbitrator.  

However, after more than four months had elapsed, on 2nd June, 2019  the Respondent 

became aware of Mr. Mason’s involvement in the Hewer case through an article.  This case 

involved allegations of FET violations against Welfallcon, another ASNEC state who had 

enacted phase-out laws in compliance with the Directive. Further, upon checking Mr. 

Mason’s social media, it was found that he had retweeted the said article and stated he was 

proud to have been a part of the Hewer case. The tribunal therein had unanimously ruled 

for the Claimant. He also called the decision ‘ground-breaking.’ Through the same article, 
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the Respondent became aware of an interview Mr. Mason had given in May 2018, which 

showed bias against the Respondent. Hence, on 16th June, the Respondent brought a 

challenge to Mr. Mason. Both Mr. Mason, and the Claimant denied the allegations therein.  
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SUMMARY OF ARGUMENTS 

1. MR. MASON MUST BE REMOVED FROM THE TRIBUNAL 

The respondent submits that there exist circumstances which raise justifiable doubts regarding 

Mr. Mason’s impartiality and he must be removed from the tribunal pursuant to Article 12 of 

the UNCITRAL. Mr. Mason’s involvement in the Hewer case, his social media post regarding 

the same and the statements made by him in the interview at The Arbitration Station podcast 

raise justifiable doubts regarding his impartiality from a reasonable third person’s perspective. 

Moreover, Mr. Mason violated his duty of disclosure incumbent upon him by virtue of Article 

11 of the UNCITRAL. Lastly, it is submitted that the aggregate of these circumstances is 

sufficient justification to remove Mr. Mason from the tribunal. 

2. THE CLAIMANT DOES NOT HAVE STANDING TO BRING CLAIMS UNDER THE TREATY. 

The Claimant contends that it has been assigned the investment and all rights to bring claims 

against Laoc under the Treaty. However, the Respondent submits that claims arising from an 

international investment Treaty could not have been assigned to the Claimant. Further, even if 

such an assignment would be possible, the tribunal should not hear the claims in the present 

case– first, because the assignment is an abuse of process and second, because it is in 

contravention with the objectives of investment treaties. Lastly, it submitted that the Claimant 

cannot rely upon the investment made by MFNB. Having made no investment under the Treaty 

itself, the Claimant fails on the count of jurisdiction ratione materiae.  

3. THE ENACTMENT OF LAW 66/2016 SHOULD BE ATTRIBUTED TO ASNEC AND NOT 

TO THE RESPONDENT 

In casu, Laoc enacted the Coal Phase-Out Law to comply with the ASNEC Directive, which 

placed a binding obligation upon it to phase-out coal by 31 December, 2028. Therefore, it is 

submitted that the conduct should be attributed to ASNEC instead of Laoc. First, the conduct 

is attributable to ASNEC under Article 6 of ARIO. This is because Laoc’s Parliament is an 

agent of ASNEC; and the law was enacted in performance of its functions as the agent of 

ASNEC. Second, the conduct is attributable to ASNEC under Article 7 of ARIO. This is 

because Laoc’s Parliament was placed at the disposal of ASNEC; and ASNEC exercised 

effective control over the conduct. Third, it is submitted that the conduct should be attributed 

solely to ASNEC and not to Laoc.  
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4. THE RESPONDENT DID NOT VIOLATE ARTICLE II(1) OF THE TREATY 

The Claimant argues that the Respondent violated Article II(1) of the Treaty, as it breached the 

FET standard by enacting the Coal Phase-Out Law. It is submitted that the Respondent did not 

breach the FET Standard under Article II(1) of the Treaty. The FET Standard requires the host 

state to treat investors fairly; in a manner such that the investors’ legitimate expectations or the 

obligation to provide a stable legal framework is not breached. First, the Claimant could not 

have a legitimate expectation that the laws would remain unchanged. This is because the factors 

surrounding the investment or any representations could not give rise to this expectation. 

Second, in any case, the legitimate expectations or the obligation to offer a stable legal 

framework was not breached as Laoc merely exercised its regulatory power reasonably.  
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ARGUMENTS ADVANCED 

1. MR. MASON MUST BE REMOVED FROM THE TRIBUNAL BECAUSE THERE EXIST 

JUSTIFIABLE DOUBTS REGARDING HIS IMPARTIALITY  

1. Mr. Mason must be removed from the tribunal. Under Article 12 of the UNCITRAL, an 

arbitrator may be challenged if there are justifiable doubts regarding his impartiality.1 The 

threshold herein is not proving actual bias or prejudgment.2 The standard to determine such 

impartiality is an objective one.3 It is fulfilled if a reasonable and informed third person 

would view the circumstances as being capable of raising justifiable doubts.4 

2. In casu, the requirements of Article 12 are met. First, there existed various circumstances 

which raised justifiable doubts regarding Mr. Mason’s impartiality [1.1.]. Second, Mr. 

Mason violated his duty of disclosure under Article 11 of the UNCITRAL which 

aggravated the doubts [1.2.]. Lastly, the impugned circumstances, when viewed 

cumulatively, form a pattern indicating predisposition and indisputably raise justifiable 

doubts regarding his impartiality [1.3.].  

1.1. Mr. Mason’s involvement in previous cases, his interview, and his social media post 

raise justifiable doubts. 

3. Several circumstances raise justifiable doubts regarding Mr. Mason’s impartiality, 

fulfilling the requirements under Article 12 of the UNCITRAL rules.5  

4. In casu, Mr. Mason’s involvement in the Hewer case has a bearing on his impartiality due 

to the existence of an issue conflict [1.1.1.]. Further, his social media post indicates 

predisposition for the Claimant’s cause [1.1.2.]. Additionally, the statements made by him 

in the interview further indicate a bias against the Respondent [1.1.3.].  

  

 

1 UNCITRAL, Article 12. 

2 Merck, ¶53.  

3 AWG, ¶22. 

4 National Grid Challenge, ¶80. 

5 UNCITRAL, Article 12.  
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1.1.1. An issue conflict exists between the Hewer case and the present dispute. 

5. Mr. Mason’s involvement in the Hewer case raises justifiable doubts about his impartiality. 

An issue conflict exists when, by virtue of having been involved in a previous case, an 

arbitrator is exposed to information and arguments that may be overlapping with the 

dispute at hand.6 This happens when there is substantial legal and factual similarity 

between the two cases.7 This presents a risk that the arbitrator would be prevented from 

judging the dispute at hand on its own merit.8 Further, from a reasonable third person’s 

perspective,9 it may seem like he would be inclined to conform to his own predisposition 

about the issues.10  

6. There is a significant overlap between the factual and legal issues in the Hewer case and 

the present case. It must be noted that there are multiple factual similarities as both, Hewer 

case and the present case,11 are a part of the series of cases that were brought against 

ASNEC Member States which had enacted Coal Phase-out Laws pursuant to the ASNEC 

Directive.12 The Hewer case was brought against Wellfalcon, another ASNEC Member 

State.13 Moreover, the claimants in both the cases belonged to the coal industry.14  

7. Further, both the cases arose from the same Treaty. Furthermore, the Hewer tribunal’s 

award intensively discussed the investor’s legitimate expectations; the state’s right to 

regulate in pursuance of environmental obligations; and the potential impact of the Seoul 

Agreement on the legal relationship between the parties.15 The same issues are in 

 

6 Caratube, ¶89. 

7 Id.  

8 ASIL, ¶115; Caratube, ¶107. 

9 Caratube, ¶90. 

10 CC Devas; ASIL, ¶15. 

11 Record, 60, Line 1565. 

12 Record, 50. Line 1245.  

13 Id.  

14 Id.  

15 Record, 71, Line 1918. 
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consideration in casu before this tribunal. Lastly, it must be seen that the tribunal in Hewer 

unanimously ruled in favour of the investor.16  

8. Having decided the same issues that are in consideration in the present case; under the 

same Treaty; Mr. Mason cannot be expected to “maintain a Chinese wall in his mind”17 

and not be influenced by the substance of the Hewer case. Considering the high degree of 

factual similarity; and the similarity in the legal questions posed to the Tribunal, it is 

possible that the Hewer case may have a subconscious bearing on Mr. Mason’s mind. 

Therefore, from a reasonable third person’s perspective, there exists an issue conflict which 

adversely affects his impartiality.  

1.1.2. Mr. Mason’s social media post further strengthens the appearance of 

predisposition.  

9. Mr. Mason’s tweet shows his predisposition towards the stance taken on legal issues in the 

Hewer case. Statements that indicate predisposition towards a position decided in a 

previous case solidify justifiable doubts about impartiality.18  

10. In casu, Mr. Mason retweeted the article about the Hewer award. In that case, the tribunal, 

including Mr. Mason, had unanimously ruled in favour of the Claimant. In his tweet, Mr. 

Mason called the decision ‘ground-breaking’ and said that he was proud to have been a 

part of that tribunal.19  

11. It must be noted that the Hewer case was the first award in a series of cases brought against 

ASNEC Member States due to the Coal Phase-Outs conduct in compliance of the ASNEC 

Directive. Hence, the use of the term ‘ground-breaking’, which means ‘likely to have an 

effect on how things are done in the future’,20 reflects how Mr. Mason regarded the 

decision in the Hewer case path-setting for future cases on the subject. Therefore, from a 

reasonable third person’s perspective, a predisposition does exist in the mind of Mr. 

Mason. 

 

16 Record, 75, Line 2030. 

17 Caratube, ¶89. 

18 Devas, ¶64. 

19 Record, 51.  

20 Groundbreaking, Dictionary. 
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1.1.3. The statements made by Mr. Mason in the interview are indicative of 

predisposition for the Claimant’s cause. 

12. An arbitrator’s public statements can give rise to justifiable doubts if a reasonable 

interpretation thereof indicates bias.21 The subjective intention of an arbitrator is 

irrelevant.22 Notwithstanding the other interpretations of the statements, if  even a single 

reasonable interpretation gives rise to justifiable doubts, it is adequate to meet the 

threshold.23 It is pertinent to note that an experienced arbitrator who possesses expertise 

would undoubtedly be aware of the risks and implications of making such statements 

publicly.24 

13. In casu, Mr. Mason had an interview with the Arbitration Station in 2018. Here, he stated 

that “climate change treaties, if they can be considered treaties at all”, add nothing 

worthwhile to the debate.25 Further, he stated that “states resort to climate change 

arguments” to meet their ends and that he has seen such situations himself.26 Lastly, he 

urged young practitioners to ‘focus on the financial side of a project’ which would help in 

finding the ‘right solution’ for a given case.27 

14. It may be contended that, in the context of the interview, Mr. Mason was merely asked to 

advice young practitioners vis-à-vis career options in arbitration. However, when Mr. 

Mason talked about states that ‘resort to climate change arguments’, it is reasonable to 

infer that he was referring to Member States of ASNEC. The interview took place in 2018 

when Mr. Mason was engaged as an arbitrator in the Hewer case and the Energy LLC 

case.28 Further, the recent debate around this topic had been stirred up by the host of 

arbitrations brought against ASNEC states pursuant to the Directive.  

 

21 Perenco, ¶53. 

22 Id.  

23 Perenco. ¶63 

24 Id. 

25 Record, 49, Line 1230. 

26 Record, 49, Line 1226. 

27 Record, 49, Line 1234. 

28 Record, 75, Line 2041. 
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15. The term ‘resort’ has a negative connotation and when used as a verb, refers to an act done 

in the absence of a viable alternative.29 By using this term, Mr. Mason implied that states 

use environmental obligations as an excuse, to take actions towards the detriment of 

investors. His remark about the ‘financial side’ implies that he considered environmental 

obligations to be secondary to financial aspects of an arbitration.30 These statements are 

dismissive of environmental obligations of host states and their rights to regulate in 

pursuance thereof. Hence, a reasonable interpretation of these statements indicates a bias 

against the Respondent’s cause.   

1.2. Mr. Mason violated his duty to disclose his involvement in the Hewer case. 

16. Mr. Mason failed to disclose his involvement as an arbitrator in the Hewer case, which is 

a violation of the duty of disclosure under Article 11 of the UNCITRAL [1.2.1.]. Further, 

Mr. Mason’s reliance on IBA guidelines to establish compliance with the duty of disclosure 

is untenable [1.2.2.].  

1.2.1. Mr. Mason violated his duty to disclose under Article 11. 

17. Article 11 of the UNCITRAL that requires disclosure of circumstances that are ‘likely to 

give rise to justifiable’ doubts.31 The words ‘justifiable doubts’ clearly indicate that Article 

11 establishes an objective, rather than a subjective standard for determining the existence 

of a circumstance that creates justifiable doubts as to an arbitrator’s impartiality.32 Further, 

the use of the word ‘likely’ establishes a lower threshold that indicates that all decisions 

must be resolved in favour of disclosures.33 Full disclosure by an arbitrator upon 

appointment is indispensable, to ensure the general legitimacy of arbitral proceedings, and 

to allow the parties to assess whether they wish to exercise their rights to challenge an 

 

29 Resort, Dictionary. 

30 Record, 49, Line 1227. 

31 UNCITRAL, Article 11. 

32 AWG, ¶22. 

33 Merck Second Challenge, ¶76. 
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arbitrator under the UNCITRAL.34 The duty to make such disclosure is a continuous one 

and begins the moment an arbitrator is approached by the parties.35  

18. Further, the arbitrator is best placed to gather, evaluate and disclose accurate information 

relevant to his potential conflicts36 and should not be dependent on the due diligence of the 

parties.37  Even if the Respondent and its counsel are aware, or are presumed to be aware 

of arbitrator’s appointments in previous arbitrations, it does not exonerate the arbitrator 

from his duty to make prompt and full disclosure.38   

19. In casu, Mr. Mason violated the duty to disclose his involvement in the Hewer case. As 

established in [1.1.1.], Mr. Mason’s involvement in the Hewer raises questions concerning 

his impartiality owing to the presence of an ‘issue conflict.’ Mr. Mason was appointed as 

an arbitrator in the present dispute in January 2019. Further, he submitted his statement of 

impartiality in February 2019. However, the Respondent became aware of Mr. Mason’s 

involvement in the Hewer case through an article after four months had elapsed.39 Mr. 

Mason conceded to his involvement in the Hewer case and the Energy LLC case only after 

the Respondent sent it notice of challenge.40 Moreover, it was not incumbent on the parties 

to identify all possible areas of conflict. Mr. Mason should have erred on the side of caution 

and, in accordance with the threshold under Article 11, should have disclosed his 

involvement in the Hewer case. Hence, by failing to do so, he has violated his duty under 

Article 11.  

1.2.2. Mr. Mason’s reliance on the IBA guidelines is untenable. 

20. It is submitted that Mr. Mason has not complied with the IBA guidelines [1.2.2.1]. 

Alternatively, the UNCITRAL rules supersede the IBA guidelines [1.2.2.2]. 

 

34  Id., ¶83. 

35 Gallo, ¶23. 

36 Tidewater, ¶51. 

37 Id. 

38 Merck Second Challenge, ¶84. 

39 Record, 45, Line 1131. 

40 Record, 52, Line 1285. 
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1.2.2.1. IBA guidelines are non-exhaustive and the present circumstance is covered 

under the orange list.  

21. Mr. Mason cannot rely upon the IBA guidelines to assert that the involvement in the Hewer 

case did not fall under any of the lists under the guidelines. The orange list of the IBA 

guidelines provides a list of circumstances which could require disclosure by the 

arbitrators.41 However, the list is non-exhaustive.42 Although issue conflict with regards to 

arbitrators has not been included, the guidelines use an example of counsels facing similar 

factual and legal issues in two unrelated cases, which would lead to a requirement of 

disclosure.43  

22. It is further submitted that the determination of impartiality under both the orange list of 

the IBA and the UNCITRAL is similar.44 Thus, any situation that ‘may give rise to 

justifiable doubts’ would fall under the orange list.45 Hence, the present situation of ‘issue 

conflict’ could fall under the ambit of the guidelines and would require Mr. Mason to 

disclose the same. 

1.2.2.2. In any case, the UNCITRAL rules supersede the IBA guidelines. 

23. Alternatively, it is submitted that IBA guidelines are not meant to override arbitral rule and 

the tribunal is not bound by them unless the parties explicitly agree to their application in 

the dispute.46 

24. In casu, the parties to the dispute have not agreed to the applicability of the IBA guidelines. 

As established in [1.2.1.], Mr. Mason has failed to meet the disclosure requirements under 

Article 11 of the UNCITRAL. Thus, a separate enquiry pertaining to duty of disclosure 

under IBA guidelines is unnecessary. 

1.3. The aforementioned events must be viewed cumulatively and they establish the pattern 

that give rise to justifiable doubts.  

 

41 IBA Guidelines, Part-II, ¶3. 

42 Id.  

43 Id., ¶6. 

44 National Grid, ¶82. 

45 IBA Guidelines, Part-II, ¶3. 

46 Merck Second Challenge, ¶75 
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25. The totality of circumstances must be viewed by the tribunal to assess the pattern of 

predisposition that exists vis-à-vis Mr. Mason. Several circumstances, which do not 

individually meet the threshold of justifiable doubts, when considered cumulatively, can 

satisfy the threshold.47 Further, the non-disclosure becomes serious in nature, if it is a part 

of such a pattern.48 A continuous predisposition for one position impedes the arbitrator’s 

ability to judge impartially.49 

26. In casu, the presence of an issue conflict, as established in [1.1.1.] is further aggravated by 

the predisposition evident from Mr. Mason’s social media post as seen in [1.1.2.]. This 

should be examined cumulatively with his previous statements in the interview addressed 

in [1.1.3.]. Further, the possibility of Mr. Mason being predisposed to a certain outcome to 

the issues in the present dispute is further aggravated by appointment in Energy LLC case 

which is likely to be in a similar constellation.50 Lastly, the non-disclosure of the Hewer 

case addressed in [1.2.] solidifies the justifiable doubts about Mr. Mason’s impartiality.  

27. Thus, even if the tribunal is of the view that the alleged circumstances are not sufficient to 

sustain a challenge in isolation, they must be viewed cumulatively. Having established a 

pattern of predisposition, the circumstances should suffice to hold that justifiable doubts 

exist regarding Mr. Mason’s impartiality and he must be removed from the tribunal. 

2. THE CLAIMANT DOES NOT HAVE STANDING TO BRING CLAIMS UNDER THE TREATY  

28. The Claimant contends that rights have been transferred to the it by the virtue of its 

assignment agreement with MFNB. The validity of this arrangement under domestic law 

is undisputed. However, where the tribunal’s jurisdiction is concerned, what governs the 

ascertainment of rights is international law, and the terms of the Treaty.51 Hence, it 

submitted that, first, claims arising from the treaty could not have been assigned to the 

Claimant [2.1.]. Second, even if the assignment were possible, the same is an abuse of 

process and the claims should be ruled inadmissible [2.2.]. Lastly, it is submitted that the 

Claimant fails on account of jurisdiction ratione materiae [2.3.]. 

 

47 Id., ¶94 

48 AWG, ¶44 

49 Devas, ¶58. 

50 Record, 75, Line 2048. 

51ADC, ¶288. 
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2.1. The claims arising from the Treaty could not have been assigned to the Claimant.  

29. The Claimant could not have been assigned the right to bring claims under the treaty. Due 

to the derivative nature of investment treaty rights, they do not belong to the investors and 

hence are not capable of being transferred by them [2.1.1.]. Further, these rights are intuitu 

personae in international law [2.1.2.]. However, even if assignment was possible, it is 

invalid due to lack of host state’s consent [2.1.3.].  

2.1.1. Rights under investment treaties cannot be transferred by investors as they do 

not belong to them. 

30. Rights under investment treaties are, in essence, rights that belong to the party states which 

cannot be transferred by the investors.52 First, because these rights principally belong to 

the contracting states and not to the investors.53 Second, because these rights are connected 

to certain boarder public objectives and are governed by the rules of public international 

law.54 Investors enforce these rights only for the sake of convenience.55  Hence, it is 

accepted that it is implausible that investors would be able to waive these rights.56 

Analogously, individual investors cannot transfer these rights through a domestic 

arrangement.  

31. In casu, the Claimant contends to have been transferred rights under the treaty through its 

assignment agreement with MFNB.57 However, due to the derivate nature of investors’ 

rights, MFNB cannot dispense with the rights under Treaty because these rights exist inter-

se contracting states.  

2.1.2. Claims arising from a Treaty are intuitu personae.  

32. Claims arising from an international treaty are not capable of being assigned through a 

domestic arrangement. Under international law, the right to bring claims under the treaty 

 

52 Brabandere. 

53 Id. 

54 Lowen, ¶233.  

55 Id.  

56 SGS, ¶154; SALACUSE, 391. 

57 Record, 7, Line 16. 
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is attached to the original investor, hence it is an intuitu personae right.58 These rights are 

not a simple chose in action.59 They cannot be conferred upon the subsequent would be-

purchasers of the underlying investment.60  

33. In casu, the original investor was MFNB.61 The Claimant is merely the purchaser of the 

underlying assets. The right to bring claims is vested in the original investor even after it 

has parted with the investment.62 Hence, the right to bring claims is intuitu personae to 

MFNB under international law and cannot be transferred.  

2.1.3. In any case, the consent of the host state was required for the assignment.  

34. Even if treaty rights are accepted to be assignable, the consent of the host state is required 

to validly transfer these rights.63 In the absence of the host state’s consent to the transfer of 

rights and duties, party status under the treaty cannot be transferred.64 In casu, though the 

Financing Agreement provided for free assignment of rights, the same was enforceable 

between the borrower and the lender MFNB.65 The assignment agreement was also an 

arrangement between MFNB and the Claimant.66  

35. Hence, first, the Respondent is not bound by the clause in the Financing agreement that 

provides for free assignment. Second, the assignment agreement had a tangible impact on 

the host state’s rights. However, the state was not privy to either of these transactions. 

Further, since the transaction was between two unrelated entities, the state had no 

connection with the present Claimant. Lastly, the Claimant notified the Respondent of the 

assignment after the transaction had taken place.67 Hence, there was no opportunity for the 

 

58 CRAWFORD, 678.  

59 Mihlay, ¶24.  

60 Daimler, ¶144 

61 Record, 26, Line 611. 

62 Wehland, 571.  

63 SCHREUER, 185. 

64 Id; Vanessa. 

65 Record, 12. 

66 Record, 23. 

67 Record, 68, Line 1820.  
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state to deny its consent. Therefore, the assignment was not valid due to lack of host state’s 

consent.  

2.2. The assignment is an abuse of process and in is contravention of the principles of 

investment arbitration.  

36. The assignment was an abuse of process [2.2.1.] and in contravention of the objectives of 

investment treaties [2.2.2.]. Hence, the claims should be inadmissible.  

2.2.1. The assignment was an abuse of process.  

37. The assignment in the present case was an abuse of process since it was undertaken with 

the sole view of retaining jurisdiction to the tribunal and to profit from the arbitral award.68 

The timing of the restructuring of the investment is taken into account while assessing 

whether there was an abuse.69 Further, it is seen whether the nature of the operation ‘was 

to engage in national economic activity’ or solely to ‘get involved with international legal 

activity.’70  

38. In casu, the assignment was made after the dispute had arisen and solidified.71 The 

Claimant, having no connection with the host state, bought rights under the Financing 

Agreement with the sole purpose of bringing claims against the host state. It did not engage 

with any economic activity in the state.72 Hence, the post-dispute assignment is an abuse 

of process and should not be permitted.  

2.2.2. The assignment is in contravention of the objectives of investment treaties.  

39. It is submitted that assignment of treaty claims militates against the objects and purposes 

of investment treaties. First, by allowing claims by those assignees who came into the 

picture after the dispute has already arisen converts Treaty claims into marketable assets.73 

Second, when an assignment is conducted to profit off the cause of action, it constitutes 

 

68 Polebaum & Gogadze. 

69 Pac Rim, ¶2.99. 

70 Phoenix, ¶144. 

71 Record, 60, ¶29. 

72 See [2.3]. 

73 Wehland, 575.  
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trafficking in litigation.74 This exacerbates the tension between the rights of the state and 

the investors.75 It exposes states to potential claims from claimants that have had no 

connection with the state and impinges upon a sensitive area concerning sovereign rights.76  

40. In casu, the Claimant purchased rights from MFNB by paying an amount of 150 million 

USD. However, it seeks compensation no less than 450 million USD from the tribunal.77 

It is the profitability of the claims that prompted the Claimant to undertake this assignment. 

Hence, allowing assignees to purchase claims post disputes would render treaty claims to 

be marketable assets that are open to speculative funding. Hence, the assignment should 

be ruled inadmissible due to these policy concerns.   

2.3. The Claimant has not made an investment under the Treaty.  

41. The Claimant does not satisfy the ratione materiae requirements of the Treaty. The 

Claimant argues that the treaty merely stipulates ownership of an asset to constitute an 

investment, and having been transferred the ownership of rights under the Financing 

Agreement, it has fulfilled the requirement. The status of MFNB’s investment is 

undisputed. However, first, it is seen that mere ownership does not suffice for ratione 

materiae [2.3.1.]. Second, the Claimant cannot rely on the investment made by MFNB as 

the Treaty requires the Claimant to have personally made the investment. [2.3.1.]. Third, 

the purchase of rights under the assignment agreement does not qualify as an investment 

[2.3.2.]. 

2.3.1. Mere ownership of an asset does not suffice for it to constitute an investment 

with respect to the Claimant.  

42. The clause defining investments as ‘any asset owned’ by ‘investors of contracting party’ 

cannot be taken literally.78 As has been pointed by Professor Douglas, such an 

interpretation that would qualify ordinary commercial transitions such as metro tickets as 

 

74 Trendtex. 

75 Goh, 30.  

76 Wehland, 574.  

77 Record, 8, Line 132. 

78 Quiborax. ¶¶237, 211. 
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investments.79 Hence, there have been instances where the Claimant, despite having 

fulfilled the ownership requirement of the Treaty, has been denied jurisdiction ratione 

materiae due to lack of personal contribution to the investment.80  

43. In casu, the claimant has ownership over the rights under the Financing Agreement. 

However, this does not by itself fulfil the ratione materiae requirements of the Treaty. The 

non-exhaustive list of assets provided in the definitional clause is still circumscribed by 

inherent meaning of the term investment, as examined in [2.3.3.]. What must be noted at 

this juncture, is that a distinction can be drawn between the ownership of shares and assets 

and the actual action of investing.81 Hence, though a literal reading of the Treaty may 

suggest that mere ownership is suffices, that is not the case and further examination in 

accordance with the interpretation of the Treaty as seen in [2.3.2.] and [2.3.3.] is needed.  

2.3.2. Treaty interpretation elucidates that the Claimant cannot rely on MFNB’s 

investment and ought to have personally made an investment.  

44. Under the Treaty, the Claimant ought to have personally made the investment in order to 

avail the protection of the treaty. Treaties that require the Claimants to have made the 

investment do not confer protection on those who have merely purchased a previously 

qualifying investment.82  

45. The Treaty in question must be interpreted holistically in light of the VCLT.83 In the 

scheme of the VCLT interpretation, when the ordinary terms of the treaty yield a result that 

is incompatible with the spirit and purpose of the instrument, then no reliance can be validly 

placed on it.84 Other articles in the treaty85 and the circumstances or background of the 

treaty are considered to assess ‘the context’ of the ordinary terms.86 Further, ‘the whole 

 

79 DOUGLAS, 161. 

80 Quiborax, ¶¶237, 211. 

81 Quiborax, ¶232.  

82 Sammartano; Ziadé and Melchionda, 388.  

83 Weeramantry, ¶3.12.  

84 Id; Aguas, ¶226.  

85 Weeramantry, ¶3.54. 

86 Id. 
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body of state practice, and judicial interpretations of that term in international law cases’ 

is also considered.87  

46. In casu, the treaty states, that its objective is to sustain economic growth and development 

in the ASNEC region.88 Further, it states that it shall strive to provide certain protection 

‘for Investors of other Contracting Parties to make Investments in the ASNEC Region.’89 

This resonates with the framework of investment arbitration that requires investors to fulfil 

‘their side of the bargain’ before availing the protection of the Treaty.90 The scope of 

consent to jurisdiction has to be determined through the dispute resolution clause in the 

treaty,91 which, in casu, is limited to disputes arising out of the alleged breaches of 

substantive obligations of the Treaty. These substantive protections are conferred upon 

investments of investors, which implies a connection.  

47. Since the protection accorded by a treaty is the surrender of the sovereign rights of the 

state, there must be a quid pro quo to secure that benefit.92 This is in line with the writings 

of jurists that state this as being the true motive behind investment treaties.93 Thus, applying 

VCLT interpretation, it is seen that the terms of the Treaty did not intend to extend 

protection to third parties who had never made any investments. In the absence of an 

assignment clause in the Treaty, allowing such the assignee to rely upon previous of 

investments would be against the interpretation of the treaty. Hence, the Claimant cannot 

rely solely upon the investment of MFNB.  

2.3.3. The purchase of rights under the Financing Agreement does not qualify as an 

investment. 

48. Having established that the Claimant cannot rely upon MFNB’s investment to avail the 

protection of the Treaty, it is further submitted that the Claimant has made no investment 

as the assignment does not constitute one. There is an inherent meaning attached with the 

 

87 Id. 

88 Record, 61, Line 1590. 

89 Record, 61, Line 1595. 

90 DOUGLAS, 135; Sornarajah, 151.  

91 Christoph Schreuer. 

92 DOUGLAS, 135; Sornarajah, 164.  

93 Id.  
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word investment.94 It connotes the assumption of certain risk [2.3.3.1.], the contribution of 

assets or capital and the existence of a certain duration [2.3.3.2.].95 The Salini Tribunal 

identified a fourth criterion – that of economic contribution to the development of the host 

state96 [2.3.3.3.]. Even if these criteria are not construed strictly, they are accepted as 

principles for the determination of an investment.97 Furthermore, the Treaty imposes a 

territoriality requirement [2.3.3.4.].  

2.3.3.1. Claimant undertook no investment risk.  

49. It is submitted that commercial risk has been distinguished from an investment risk.98 An 

operational risk, which is associated with an investment, implies that the profits are 

unascertained and depend on the success of the economic venture.99 In Standard 

Chartered, the assignee was held to have fulfilled the criterion of risk.100 However, that 

was because the assignee had been transferred the obligations associated with the loan and 

undertook the same risk as the original lender.101 Further, it was also exposed to the risk of 

the allied facility running smoothly, which the repayment of the loan was dependant on.102 

However, in casu, the Claimant undertook no operational risks as the status of the power 

plant and its inability to pay off the loan had already solidified when MFNB was still the 

lender.103 No obligations existed on part of the assignor that were transferred to the 

Claimant. Hence, assignment was a transaction undertaken merely to derive proceeds from 

the arbitral award.  

  

 

94 Id.; DOUGLAS, 382. 

95 Electrabel Jurisdiction, ¶5.3. 

96 Salini, ¶52. 

97 Meerapfel,¶210. 

98 Romak, ¶¶229-230. 

99 Postova-Banka, ¶¶ 367-370. 

100 Standard Chartered, ¶230. 

101 Id., ¶227. 

102 Id., ¶229. 

103 Record, 59, ¶27. 



 

MEMORIAL for THE RESPONDENT 

- (22) - 

2.3.3.2. The Claimant’s contribution to the investment and the duration of the 

undertaking were not sufficient.  

50. It is further submitted that the duration of the venture was also insufficient and the 

contribution of know-how was missing.104 In casu, while the Claimant did pay 150 million 

USD as consideration for the purchase of rights under the Financing Agreement, this 

constituted merely 25% of the total loan amount.105 The original loan amount was 600 

million USD and hence, the contribution of capital made by the Claimant was 

disproportionate as the Claimant seeks damages no less than 450 million USD from this 

tribunal.  

51. Moreover, the assignment occurred in July 2017.106 The notice of arbitration was sent in 

January 2019.107 The request for amicable settlement would have been made by GNB in 

2018. Hence, it is clear GNB’s efforts to begin litigation arose less than two years after 

taking over the investment. This shows how the assignment was not intended to be an 

investment, but merely a route to gain access to the monetary gains out of the treaty 

breaches.  

2.3.3.3. The Assignment Made no contribution to the economy of the host state.  

52. The contribution to the economic development108 or the economy of the host state109 is 

missing. This is the very objective of and purpose behind investment treaties.110 In 

Standard Chartered, the assignee had ensured the continued availability of loans to the 

facility in question.111 This was accepted by the government of Tanzania and hence 

considered to have fulfilled the requirement of economic development.112 However, in 

 

104 Salini; Electrabel Jurisdiction, ¶5.43. 

105 Record, 60, Line 1550. 

106 Record, 23.  

107 Record, 4. 

108 Salini, ¶52. 

109 Phoenix, ¶85. 

110 Sornarajah; Malaysian Salvors Dissent, ¶¶21, 32.  

111 Standard Chartered, ¶245. 

112 Id.  
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case, the Claimant has undertaken no such obligations. Further, it was merely a speculative 

debt hunter who wanted to monetize the claims under the Treaty and hence it made no 

contribution to Laoc’s economy. 

2.3.3.4. The Territorial Link stipulated by the Treaty was not fulfilled.  

53. The treaty also demanded a territorial link with the host state and the stipulated that 

investment be made outside the home state.113 The territorial connection between the 

Claimant’s contribution of capital and an investment enterprise in the host state must be 

direct rather than indirect or consequential.114 In casu, the assignment was made in 

Mercuria between two Mercurian entities.115 There was no inflow of capital or investment 

outside Mercuria and within Laoc. Thus, the stipulated requirement was not met.  

3. THE ENACTMENT OF LAW 66/2016 SHOULD BE ATTRIBUTED TO ASNEC AND NOT TO 

THE RESPONDENT 

54. ASNEC, the International Organization (‘IO’) that the Respondent is a Member State of, 

adopted the ASNEC Directive, that placed a binding obligation upon the Member States 

to phase-out coal from their countries by 31 December, 2028.116 Laoc merely implemented 

the Directive as it was required to, under the rules of ASNEC. Therefore, it is submitted 

enactment of the Coal Phase-Out Law should be attributed to ASNEC, and not to the 

Respondent.  

55. The Founding Charter of ASNEC states that any question regarding the attribution of 

conduct shall be ascertained using Article 6 and Article 7 of the ARIO.117 The fulfillment 

of the criteria of either of the Articles is adequate to attribute conduct to the IO. It is 

submitted that first, the enactment of the Coal Phase-Out Law is attributable to ASNEC 

under Article 6 of ARIO [3.1.]; second,  the enactment of the law is attributable to ASNEC 

under Article 7 of ARIO [3.2.]; and third, the conduct should be attributed solely to 

ASNEC and not to the Respondent [3.3.]. 

 

113 Record, 62, Line 1604. 

114 CSOB, ¶55; Joy Mining, ¶50. 

115 Record, 22, Lines 503, 506. 

116 Record, 17. See ASNEC Directive, Article 7(1). 

117 Record, 33, See ASNEC Founding Charter, Article 120.   
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3.1. The enactment of the Coal Phase-Out Law is attributable to ASNEC under Article 6 of 

ARIO. 

56. To attribute conduct to an IO under Article 6 of ARIO, two conditions need to be fulfilled. 

First, the entity must be an organ/agent of the IO. Second, the conduct must be in 

performance of the functions of that organ/agent.118 It is submitted that the conduct is 

attributable to ASNEC under Article 6 because first, Laoc’s Parliament is an agent of 

ASNEC [3.1.1.]; and second, the Coal Phase-Out Law was enacted in performance of its 

functions as an agent of ASNEC [3.1.2.]. 

3.1.1. Laoc’s Parliament is an agent of ASNEC. 

57. ARIO defines ‘agent of an IO’ as any entity who is charged with carrying out the functions 

of the organization; and through whom the organization acts.119 This definition is not 

limited only to natural persons and covers all entities.120 The Commentaries also rely on 

the ICJ’s interpretation of the term ‘agent’ in Reparation, wherein the Court stated that the 

word ‘agent’ should be understood in the most liberal sense.121 For the purposes of ARIO, 

Member State Organs have been recognized as ‘agents’ of the UN(SC) and the EU while 

implementing binding acts of IOs.122 

58. In casu, it is clear that Laoc’s Parliament is an agent of ASNEC. ASNEC is an IO that does 

not have any administrative organs of its own; and is highly dependent on its Member 

States to enforce its own acts. Article 120 of the ASNEC Founding Charter explicitly states 

that ASNEC implements its legal acts “through the organs of its Member States”.123 The 

Coal Phase-Out Law was enacted by Laoc’s Parliament to implement a binding Directive, 

which is a ‘legal act’ of ASNEC.124 As ASNEC acts through the Laocan Parliament to 

enforce its legal act, i.e. the Directive, the requirement of the IO acting ‘through the entity’ 

 

118 ARIO, Article 6. 

119 ARIO, Article 2(c). 

120 ARIO, with commentaries, Article 2, ¶25.  

121 Reparation, 177; ARIO, with commentaries, Article 2, ¶23. 

122 TZANAKOPOULOS, 34; Lenk, 10.  

123 Record, 33, Line 801. 

124 Id.  
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to qualify as an agent, is fulfilled. Therefore, as recognized in the case of Member State 

Organs implementing binding acts of UNSC and the EU, Laoc’s Parliament is an agent of 

ASNEC. 

3.1.2. The Coal Phase-Out Law was enacted in performance of Laoc’s Parliament’s 

functions as an agent of ASNEC 

59. The functions of organs/agents are determined through the rules of the organization,125 

which include its constituent instruments.126 Whether an act of the organization is 

considered ‘binding’ or not under the constituent instruments is relevant for the purpose of 

attribution of conduct.127 The WTO also recognized, in the EC-Biotech dispute, that 

Member States’ national measures in pursuance of a binding EU Directive are “attributable 

to it [EU] under international law and can be considered EU measures”.128 

60. In casu, Laoc’s Parliament’s functions as an agent have to be determined through the 

ASNEC Founding Charter. Article 75 of the Charter provides ASNEC with the competence 

to formulate policies promoting renewable energy.129 ASNEC exercises its competences, 

such as the one under Article 75, through its ‘legal acts’.130 A ‘Directive’ is a legal act of 

ASNEC, which is binding upon the Member States to the end result to be achieved.131 

Further, Article 120 of the Charter requires the Member State Organs to implement and 

enforce the legal acts of ASNEC.132 If any Member State fails to implement a legal act of 

ASNEC, infringement proceedings may be instituted against it.133 These infringement 

proceedings may order for the imposition of a penalty payment or the suspension of voting 

 

125 ARIO, Article 6(2). 

126 ARIO, Article 2(b).  

127 ARIO, with commentaries, Article 2, ¶16. 

128 EC-Biotech Report, ¶7.101. 

129 Record, 33.  

130 Record, 33, Line 790.  

131 Record, 33, Line 795. 

132 Record, 33. 

133 Record, 34.  
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rights.134 Therefore, the implementation of the legal acts of ASNEC, such as a Directive, 

is a function that is imposed upon the Member States through the ASNEC Founding 

Charter. 

61. ASNEC, while exercising its competence under Article 75, adopted the ASNEC Directive, 

which was binding upon the Member States to phase-out coal by 31 December 2028.135 

Further, the Directive explicitly required the Member States to “bring into force laws, 

regulations and administrative provisions” necessary to phase-out coal.136 Therefore, the 

enactment of a law to phase-out coal was a function that was imposed on Laoc and its 

Parliament under the Directive and the ASNEC Founding Charter.  

62. Further, the Laocan Parliament also made it clear that the Coal Phase-Out Law was enacted 

in pursuance of its function as an agent of ASNEC. The Preamble of the Coal Phase-Out 

Law explicitly states that it was enacted in “compliance of the Republic of Laoc’s 

international obligations under the ASNEC legal framework”.137 

63. Therefore, as the Founding Charter and the Directive require Laoc to enact a law to phase-

out coal; and the Preamble of the Coal Phase-Out Law states that it was enacted in 

performance of this function; it is submitted that the act was performed in performance of 

its functions as an agent of ASNEC.  

3.2. The enactment of the Coal Phase-Out Law is attributable to ASNEC under Article 7 of 

ARIO 

64. To attribute conduct to an IO under Article 7 of ARIO, two conditions must be fulfilled. 

First, the State Organ must be placed ‘at the disposal’ of the IO. Second, the IO must 

exercise ‘effective control’ over the conduct of the said organ.138 

65. Preliminarily, it must be noted that there is no limitation to the application of Article 7, or 

the principle of effective control, to scenarios of a non-military context.139 The 

Commentaries of the Articles also state that these principles can be applied outside the 

 

134 Record, 34, Line 820-825. 

135 Record, 17, Line 348.  

136 Record, 17, Line 358. 

137 Record, 18, Line 380.  

138 ARIO, Article 6(2). 

139 Montejo, 394. 
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context of peacekeeping forces and be extended to other State Organs placed at the disposal 

of an IO.140 

66. It is submitted that the conduct is attributable to ASNEC under Article 7 as first, Laoc’s 

Parliament is placed at the disposal of ASNEC [3.2.1.]; and second, ASNEC exercises 

effective control over the conduct in question [3.2.2.]. 

3.2.1. Laoc’s Parliament was placed at the disposal of ASNEC. 

67. According to the Commentaries of the ARIO, wherever the provisions of ARIO correspond 

to the provisions of ARSIWA, reference may be made to the Commentaries of the latter 

articles, for interpretation.141 The Commentaries to the ARSIWA state that the notion of 

being ‘placed at the disposal’ implies that the organ is acting “with the consent, under the 

authority, and for the purposes” of the receiving entity.142 These three conditions for being 

‘placed at the disposal’ are fulfilled when EU Member State Organs implement binding 

EU Legal Acts.143  

68. The phrase ‘at the disposal’ may also be understood as being ‘borrowed’ by an IO.144 A 

situation may arise where an IO does not have its own organs to enforce legislative acts to 

fulfill its obligations. For this purpose, the IO may ‘borrow’ the organs of its Member 

States.145 For example, the European Commission does not have its own organs to comply 

with WTO obligations, and ‘borrows’ the Member States’ Organs for this purpose.146  

69. In casu, Laoc’s Parliament was placed at the disposal of ASNEC as the three conditions 

for placement ‘at the disposal’ are fulfilled and Laocan Parliament was ‘borrowed’ by 

ASNEC to comply with its own international obligation. 

70. Laoc’s Parliament was acting first, with the consent; second, under the authority; and third, 

for the purposes of ASNEC.  

 

140 ARIO, with commentaries, Article 7, ¶17. 

141 ARIO, with commentaries, Introduction, ¶6. 

142 ARSIWA, with commentaries, Article 6, ¶2. 

143 Arribas, 49.  

144 Klein, 300. 

145 Steinberger, 851.  

146 Id.  
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71. First, the Coal Phase-Out Law was enacted with the consent of ASNEC. This is because 

the law was enacted to follow the ASNEC Directive, which required Laoc to “bring into 

force laws” to phase-out coal by 2028.147 

72. Second, Laoc’s Parliament was also acting under the authority of Laoc. If Laoc would not 

implement the Directive and enact the Law; infringement proceedings could be instituted 

against it.148 These proceedings could order the suspension of Laoc’s voting rights under 

ASNEC and/or the payment of a penalty.  

73. Third, Laoc was also acting for the purpose of ASNEC. The coal phase-outs in the Member 

States were conducted for ASNEC to comply with its sole obligation under the Seoul 

Agreement. Here, it is important to note the difference between being bound by the same 

agreement and being bound by the same obligation.149 Being bound by the same agreement 

does not necessarily transform the obligations under that agreement into joint 

obligations.150 A party is bound only by those obligations which it has accepted.151  

74. In casu, the Seoul Agreement is a mixed agreement to which both Laoc and ASNEC are 

Parties.152 Under the Agreement, each party is required to communicate its Nationally 

Determined Contributions (‘NDC’) to the secretariat.153 In the situation where a regional 

economic integration organization, such as ASNEC; and the Member States, such as Laoc; 

both are parties to the Agreement, they must have “reached an agreement to act jointly”.154 

Such agreement to act jointly must be notified to the Secretariat.155 Joint responsibility for 

the NDC can arise only if the parties have agreed to act jointly.156  

 

147 Record, 17; See 3.1.2.  

148 Record, 34.  

149 Nollkaemper, 332.  

150 Id.  

151 Id.  

152 Record, 35.  

153 Record, 36, See Seoul Agreement, Article 2(2). 

154 Id., See Seoul Agreement, Article 2(16). 

155 Id. 

156 Id., See Seoul Agreement, Article 2(18). 
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75. In casu, ASNEC and its Member States, did not agree to act jointly under the Seoul 

Agreement and the NDC was communicated only on the behalf of ASNEC.157 Therefore, 

the NDC to “cut emissions by at least 50% below 2012 levels by 2030” was ASNEC’s sole 

obligation to the Seoul Agreement.158 Although the Member States had entered into the 

Seoul Agreement, the obligation therein was not a joint obligation, as they did not agree to 

act jointly. Therefore, a breach of the obligation, i.e. the failure to achieve the NDC, would 

not amount to the responsibility of the Member States; and only ASNEC would be held 

responsible for the same.  

76. Consequently, the Directive was adopted by ASNEC to ensure that it meets its own 

obligation to the Seoul Agreement.159 Therefore, the entire exercise of the Coal Phase-Outs 

in the Member States was for ASNEC to achieve its NDC under the Seoul Agreement. 

Hence, Laoc’s Parliament enacted the Coal Phase-Out Law for ASNEC’s purpose and sole 

obligation.  

77. Therefore, the three conditions for being ‘placed at the disposal’; acting with the consent, 

under the authority; and for the purposes of the receiving entity are satisfied in the present 

case. 

78. Further, similar to the European Commission, as ASNEC does not have its own organs to 

comply with its obligation, it ‘borrows’ the organs of its Member States for this purpose.  

79. As Laoc’s Parliament was acting with the consent, under the authority and for the purposes 

of ASNEC; and it ‘borrows’ the Laocan Parliament for the fulfillment of its own 

international obligations; it was placed ‘at the disposal’ of ASNEC.  

3.2.2. ASNEC exercises effective control over the conduct.  

80. There is no single definition of effective control and the same should be applied on a case-

by-case basis, through a factual criterion.160 In Nuhanović, the effective control test was 

interpreted at the power or ability of the entity to prevent the conduct in question.161 

Therefore, the discretionary power available to the Member State is a pertinent factor for 

 

157 Record, 71, Line 1940. 

158 Record, 16, Line 327.  

159 Id.  

160 CASTELEIRO, 205. 

161 Nuhanović, ¶5.9. 
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attribution of conduct.162 If the margin of manoeuvre and discretion allowed to the Member 

State is minimal, there is a greater probability that the conduct would be attributed to the 

IO.163 The ‘judicial control’ and the authority to institute ‘infringement proceedings’, if a 

Member State fails to implement ‘binding acts’, is also reflective of the effective control 

that an IO may exercise.164 In Electrabel, the Tribunal stated that it would be absurd to 

hold Hungary responsible for performing legally binding obligations of the EU.165 

Although the provisions of ARIO were not discussed, this reflects the acceptance of the 

effective nature of the control that IOs exercise over their Member States through binding 

obligations.166 

81. Further, the Commentaries state that ‘operational control’ is more significant than ‘ultimate 

control’ for the interpretation of effective control.167 The rationale behind this assertion 

was that ultimate control “hardly implies a role in the act in question”.168 The ‘ultimate 

control’ test relies on who ultimately authorises the act in question.169 On the other hand, 

‘operational control’ is determined by examining who makes the strategic decisions and 

decides on the modalities of implementation of an act.170 

82. In casu, ASNEC exercised effective control over the conduct. Laoc did not have the margin 

of discretion to prevent the conduct; and only ASNEC could have prevented the same. 

Preliminarily, it is important to clarify what the impugned conduct is. The conduct in 

question  is the coal-phase out itself; and not the modalities or method of implementation 

of the same. Simply put, the challenged measure is not how the phase-out was conducted, 

but that the phase-out was conducted.  

 

162 Klein, 299; Barros, 77.  

163 Klein, 299.  

164 Steinberger, 851. 

165 Electrabel, ¶7.72.  

166 CASTELEIRO, 205.  

167 ARIO, with commentaries, Article 7, ¶10.  

168 Id.   

169 Id.   

170 Peck, 293. 
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83. As established in [3.1.2.], the requirement to conduct the coal phase-out was binding upon 

the Member States as per the Directive. The only margin of discretion that the Member 

States had was regarding the institution of support schemes; which was exercised by Laoc. 

If Laoc would not enact the Coal Phase-Out Law; ASNEC could exercise its ‘judicial 

control’ by instituting infringement proceedings, which could order the suspension of 

voting rights and/or the payment of a penalty.171 Therefore, the margin of discretion 

available with Laoc could not be exercised in a manner that prevented the impugned 

conduct and only ASNEC had the power to prevent the impugned conduct. 

84. It is also submitted at ASNEC exercised a degree of operational control over the conduct. 

As per Article 7(3) of the Directive, the Member States are not allowed to compensate the 

operators/owners of the affected power plants.172 This is clearly an instruction for a 

modality of implementation of the coal phase-out, and therefore, qualifies as operational 

control over the conduct.  

85. It is clear that ASNEC exercised ultimate control over the conduct as it required Laoc to 

enact the Coal Phase-Out Law as per the Directive, which was binding in nature. It is 

submitted that the ‘ultimate control’, in casu, must also be considered relevant to interpret 

effective control. The Commentaries favoured operational control over ultimate control 

because the latter “hardly implies a role in the act in question”.173 However, the present 

case is distinguishable from the scenario that the Commentaries referred to. In typical cases 

discussing effective control, such as those involving peacekeeping operations, the 

impugned conduct is not the end aim of the mission. The impugned conduct is an act that 

takes place during the implementation of that mission.  However, in casu, the impugned 

conduct is the coal-phase out, i.e. the end result of the exercise itself; and not an act during 

the implementation of the same. Therefore, in this scenario, ultimate control plays the most 

significant role in the impugned conduct. As the present case is distinguishable from the 

scenarios envisaged while making this assertion, it is submitted that ultimate control should 

also be considered relevant for effective control. 

 

171 Record, 34, Line 820-825. 

172 Record, 34, Line 352. 

173 ARIO, with commentaries, Article 7, ¶10.  
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86. As ASNEC had the power to prevent the impugned conduct, and exercised ultimate control 

and a degree of operational control, it is submitted that it exercised effective control over 

the conduct. 

3.3. The enactment of the Coal Phase-Out Law should be attributed solely to ASNEC and 

not to the Respondent. 

87. Dual attribution of conduct is an exception and a rare occurrence, and not the default 

position in international law.174 Chapter IV of the ARIO, which deals with the attribution 

of responsibility, contains a separate provision that recognizes the possibility of States 

being responsible alongside the IO.175 Article 19 of ARIO specifically states that the rules 

in Chapter IV are without prejudice to the responsibility of the State which commits the 

act.176 However, Chapter II of the ARIO, which deals with attribution of conduct, contains 

no such provision that provides for dual attribution of conduct.177 Therefore, attribution of 

conduct is a black-or-white question,178 except for rare circumstances.179 The 

Commentaries also recognize that dual attribution of conduct does “not occur frequently 

in practice”.180 Further, in context of Article 7, the Commentaries also stated that the 

question is not whether the conduct is attributable to the State or the IO, but rather to which 

entity the conduct should be attributed.181  

88. In a scenario where and IO and Member State act together, such as a binding act being 

conducted by the Member State, dual attribution of conduct should not be concluded 

easily.182 This is because one entity may not possess the individual power to prevent the 

 

174 Nollkaemper & Jacobs, 383; Salerno, 420.  

175 ARIO, with commentaries, Chapter IV.  

176 ARIO, Article 19.  

177 ARIO, with commentaries, Chapter II.  

178 Hoffmeister, 727.  

179 Nollkaemper & Jacobs, 383.  

180ARIO, with commentaries, Chapter II, ¶4. 

181 ARIO, with commentaries, Article 7, ¶5. 

182 Ryngaert, 509.  
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conduct.183 Where a Member State merely implements binding acts, it would be 

incongruous to attribute the conduct to the State alongside, if the conduct is attributable to 

the IO.184 Dual attribution may be found in circumstances where the Member State is 

concurrently fulfilling its own international obligations,185 or where it Member State 

concurrently exercises effective control along with the IO.186 

89. In casu, as established in [3.1.2], the Coal Phase-Out Law was enacted by Laoc to comply 

with the ASNEC Directive, which was binding upon the Member States. Further, the entire 

act was performed for ASNEC’s purpose, i.e. for ASNEC to fulfil its sole obligation to the 

Seoul Agreement.187 Furthermore, Laoc did not have the power to prevent the conduct in 

question; and only ASNEC exercised effective control over the conduct.188 

90. Therefore, considering the absence of a provision recognizing dual attribution of conduct, 

ASNEC’s purpose behind the entire act, and ASNEC’s effective control over the conduct, 

it is submitted that the conduct should be attributed only to ASNEC and not to Laoc. 

4. THE RESPONDENT DID NOT VIOLATE ARTICLE II(1) OF THE TREATY 

91. The Respondent enacted the Coal Phase-Out Law to address an environmental and health 

crisis; and to comply with its international obligations under the Seoul Agreement and 

ASNEC. The law mandated all coal-fired power plants to shut operations by 31 December, 

2028. The Claimant argues that this reform in the legal framework, which was undertaken 

to mitigate a threat to the population and territory, breached the FET Standard under the 

Treaty.  

92. It is submitted that the Respondent did not violate the FET Standard in Article II(1) of the 

Treaty. The FET Standard requires the host state to treat investors fairly; such that it does 

not exercise its regulatory power unreasonably in breach of the investors’ legitimate 

expectations or in breach of the obligation to provide a stable legal framework.189 

 

183 Id.  

184 Id.  

185 DIMOPOULOS, 266. 

186 Johansen, 191.  

187 See ¶73. 

188 See 3.2.2. 

189 Saluka, ¶302; Mamidoil, ¶724; El-Paso, ¶358. 
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93. In casu, it is submitted that the FET standard is not breached as first, the Claimant could 

not have a legitimate expectation that the laws of Laoc would remain unaltered [4.1.]; and 

second, in any case, Laoc did not breach the legitimate expectations or the obligation to 

offer a stable legal framework [4.2]. 

4.1. The Claimant could not have a legitimate expectation that the laws of Laoc would 

remain unaltered. 

94. It is submitted that the Claimant could not have a legitimate expectation that the laws would 

remain unaltered because first, Laoc made no representations that could give rise to such 

an expectation [4.1.1.]; and second, other factors surrounding the investment could not 

give rise to such an expectation [4.1.2.]. 

4.1.1. Laoc made no representation that could give rise to an expectation that the laws 

would remain unchanged. 

95. An investor may rely on representations made by, or on behalf of the State, in order to 

derive legitimate expectations.190 Due to the evolutionary nature of legal life,191 an 

expectation that the legal framework would not be modified must be based on a specific 

commitment to this effect.192 In the absence of a specific commitment, an investor cannot 

have the expectation that the laws would not change.193 

96. A specific commitment to guarantee that there would be no changes in the legal framework 

may arise from a stabilization clause, a contract, or any specific legal obligation the 

investors rely upon.194 Tribunals have repeatedly held that statements by politicians do not 

qualify as specific representations and cannot give rise to legitimate expectations.195 The 

intention of attracting investments is irrelevant196 and such declarations and statements by 

 

190 Novenergia, ¶546; Waste Management, ¶98; PSEG, ¶241.  

191 El-Paso, ¶¶352, 366; Parkerings, ¶332.  

192 Philip, ¶426; Charanne, ¶499; Micula, ¶673.  

193 EDF, 2017; Masdar, ¶485. 

194 Total, ¶117; CMS, ¶27; Parkerings, ¶332; Thunderbird (Separate Opinion), ¶32. 

195 Continental, ¶261. 

196 Charanne, ¶497; Continental, ¶261. 
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politicians must be given limited importance.197 Even though these statements may induce 

investments, the same cannot be treated as a legal guarantee.198  

97. Tribunals have also held that presentations, reports, and documents distributed to potential 

investors do not constitute specific commitments.199 In Charanne and El-Paso, reliance 

was placed upon presentations,200 road-shows, seminars and conferences201 which were 

organized to explain the features of the legal regime. In these cases, even though a 

framework was specially enacted to induce foreign investment, the Tribunals described 

these as “political and commercial incitements”,202 and were not considered as 

commitments giving rise to legitimate expectations.203 

98. The degree of specificity also indicates whether a commitment qualifies as specific.204 The 

clarity with which the host state expresses its intention to offer specific conditions as a 

guarantee is relevant.205 The commitments relied upon by investors must be 

unambiguous,206 unconditional,207 and explicit.208 Vague and general statements are 

incapable of giving rise to legitimate expectations.209 

99. In casu, the Respondent made no specific commitments that could give rise to the 

expectation that the laws would not be modified. There is no stabilization clause, contract, 

or any legal document which could give rise to such an expectation. In addition to the 

absence of a legal document reflecting any such guarantee, the commercial operation 

 

197 El-Paso, ¶395. Continental, ¶261. 

198 Id.  

199 Charanne, ¶493. 

200 Id.  

201 El-Paso, ¶392. 

202 Id.  

203 Charanne, ¶496.  

204 Charanne, ¶497, Continental, ¶261. 

205 Total, ¶121. 

206 Feldman, ¶148; White-Industries, ¶10.3.17. 

207 Blusun, ¶380. 

208 Masdar, ¶485. 

209 White-Industries, ¶10.3.17.  
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license of Ticadia-1 itself states that its validity is subject to the plant’s conformity with 

Laoc’s environmental laws.210  

100. Further, all the ‘representations’ that the Claimant relies upon are statements by a 

politician, which “regrettably but notoriously” cannot give rise to legitimate 

expectations.211 The Claimant relies upon a meeting of the Governor with MFNB and 

Moutaintop representatives. In this meeting, the Governor stated that he would do 

“everything in his power” to ensure that the plant is economically beneficial.212 Further, 

the interview wherein the Governor stated that he is committed to do “everything in his 

power” to maintain favourable conditions has been cited.213 These statements merely 

reflect a politician’s intention to attract investments; and cannot form the basis of a legal 

guarantee that the laws would remain unaltered.214  

101. The Governor made visits to investment banks and forums, advertising the existing coal 

regime by making presentations. This factual scenario is materially similar to the 

presentations that Spain made to attract investments.215 As established in ¶94, such 

presentations, even if advertising a framework specially enacted to induce investment, are 

commercial and political incitements that cannot not be equated with specific commitments 

giving rise to a legally binding obligation.216 The presentations made by the Governor 

merely advertised the existing legal framework in Laoc. Such political and commercial 

incitements did not constitute specific commitments and in no way guaranteed that the 

legal regime of Laoc would remain unchanged. 

102. In any case, assuming that the Governor’s representations hold legal value, it is 

submitted that they do not constitute specific commitments. The degree of specificity and 

clarity required for a commitment to qualify as specific is high217 and is not met. The 

 

210 Record, 30, Line 710.  

211 Continental, ¶261.  

212 Record, 10, Line 184.  

213 Record, 14.  

214 Charanne, ¶497; El-Paso, ¶395. 

215 Charanne, ¶95. 

216 Charanne, ¶497; El-Paso, ¶395. 

217 Continental, ¶261. 



 

MEMORIAL for THE RESPONDENT 

- (37) - 

expectations that the Claimants claim to have, i.e., the non-alteration of the framework was 

never explicitly discussed, mentioned or represented by the Governor, as required. None 

of the Governor’s statements in the interview;218 the presentation;219 and the meeting with 

MFNB and Mountaintop representatives220 mentions that the legal regime would not be 

changed. Further, the conditional and inconclusive nature of the statements can be seen 

from the repeated use of phrases such as “fullest extent possible”221 “within the scope of 

competence”,222 and “everything in my power”.223 Furthermore, statements assuring that 

the Governor would do everything in his power to for the “economic benefits” or 

“favourable conditions”224 of the investors are clearly vague and general commitments. 

Therefore, due to the inconclusive, vague, conditional and general nature of the 

representations, they cannot be considered as specific commitments giving rise to the 

Claimant’s expectations.  

4.1.2. Other factors surrounding the investment do not give rise to legitimate 

expectations. 

103. It is submitted that first, the legal framework at the time of investment could not give rise 

to legitimate expectations [4.1.2.1.]; and second, no expectation that the laws would 

remain unaltered can arise from the Treaty [4.1.2.2.].  

4.1.2.1. The laws in place at the time of investment do not give rise to legitimate 

expectations 

104. In the absence of specific commitments, investors may derive legitimate expectations 

through laws that are specially instituted for the purpose of inviting foreign investments.225 

However, laws of a general character, aimed towards both foreign and domestic investors, 

 

218 Record, 14.  

219 Record, 66.   

220 Record, 10.  

221 Id.  

222 Id.  

223 Record, 14, Line 293.  

224 Record, 14, Line 294.  

225 UNCTAD FET, 69. 
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cannot give rise to legitimate expectations.226 Further, the mere existence of a legal norm, 

though important for the investor, cannot create an expectation that there will be no 

moderations.227 In El-Paso, preamble of the Decree on which the Claimants relied stated 

that it was enacted to “set rules that guarantee the legal stability”.228 However, considering 

the general nature of the legislation, the Tribunal held that it could not give rise to an 

expectation that the laws would not be altered.229 

105. In casu, Laoc did not enact any law for the specific purpose of inducing foreign investment 

and the Governor only advertised the existing legal framework in the country. While 

making the decision to invest, the Claimant relied on a general legislation, which was 

applicable to both domestic and foreign investors. Further, the mere fact that the Laoc’s 

coal regime had not been altered in a long time could not give rise to an expectation that it 

would remain unaltered for the 40-year operational life of Ticadia-1. Therefore, as general 

legislations applicable to both foreign and domestic investors cannot give rise to legitimate 

expectations, the Claimant cannot rely upon the legal framework for the formation of 

legitimate expectations. 

4.1.2.2.  The Treaty does not give rise to the expectation that the laws would remain 

unmodified.  

106. The mere existence of a treaty cannot serve as an “insurance policy” against regulatory 

changes.230 The FET clause must be interpreted in context of all the rights, responsibilities, 

conditions and limitations which the Parties have agreed upon.231 The provisions in favour 

of the host state’s benefits must also be given due importance for the interpretation of the 

FET Standard.232 The treaty’s preamble has also been repeatedly considered by Tribunals 

to interpret in light of its object and purpose.233 

 

226 Isolux, ¶772; Koch, ¶ 8.47; Blusun, ¶367. 

227 Zannoni, 8; Isolux, ¶775. 

228 El-Paso, ¶393.  

229 El-Paso, ¶394. 

230 EDF, ¶217.  

231 AWG, ¶214; Enron, ¶273; VCLT, Article 31.  

232 El-Paso, ¶358.  

233 Continental, ¶268; Total, ¶116.  
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107. Separate and explicit provisions to address environmental aspects enlarge the scope of the 

regulatory right of a State.234 The BLEU-Mozambique BIT has been appreciated for the 

“strong provisions” it contains to increase and strengthen the State’s regulatory space in 

environmental matters.235 This treaty recognizes the “right of each contracting party to 

establish its own levels of domestic environmental protection” and “modify environmental 

laws” accordingly.236  

108. In casu, no expectations regarding the immutability of the legal regime could arise from 

the Treaty. While the Treaty provides for a FET clause237 and mentions “stable 

conditions”238 in the Preamble, the Preamble also states that its objectives should be 

achieved “in a manner consistent with health, safety and the environment”.239 Further, the 

Treaty explicitly provides for Article VII, which deals with the “Environmental 

Aspects”.240 This article is synonymous to Article 7 of the BLEU-Mozambique BIT, and 

recognizes the right of a host state to modify its environmental laws. The Treaty also 

contains an ‘Exceptions’ clause, which states that no Party shall be precluded from 

adopting any measure necessary to “protect human, animal or plant life and health”.241 

109. Therefore, as the Treaty mentions “health, safety and environment” in the Preamble; 

provides for an article to increase the regulatory space of the State for environmental 

aspects; and contains an ‘exceptions’ clause for the protection of human life; the Treaty 

does not give rise to the expectation that the environmental laws of Laoc would remain 

unchanged.  

  

 

234 Jez, 1000; Wilensky, 17. 

235 Id.  

236 BLEU-Mozambique BIT, Article 7.  

237 Record, 62, See Treaty, Article II(1). 

238 Record, 62, Line 1591.  

239 Record, 61, Line 1594.  

240 Record, 63, See Treaty, Article VII. 

241 Record, 63, Line 1690.  
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4.2.  In any case, Laoc Did Not Breach the Legitimate Expectations or the Obligation to 

Offer a Stable Legal Framework  

110. It is submitted that Laoc did not breach the legitimate expectations or the obligation to 

offer a stable legal framework because first, the regulatory change in casu was foreseeable 

[4.2.1.]; and second, Laoc exercised its regulatory power reasonably [4.2.2.].  

4.2.1. The regulatory change in casu was foreseeable.  

111. For a violation of the legitimate expectations to exist, the regulatory measures must not be 

reasonably foreseeable.242 An investor is expected to understand the potential risks and 

anticipate that the circumstances could change a certain way.243 Further, the knowledge of 

risk to an investor impacts the FET standard.244  

112. In casu, the investors had adequate background knowledge due to which the regulatory 

change was foreseeable. In the MFNB Board Meeting, 5 members of the board (out of 12) 

voted against the loan being given.245 Three members openly criticized the proposal due to 

the “highly regulated” nature of the coal sector.246 Therefore, it is clear that MFNB’s board 

members considered the possibility of regulatory changes, but chose to go ahead with the 

loan anyway. Further, there was an ongoing global trend of transitioning into green energy, 

which was supported by all other ASNEC countries.247 In the Laocan Parliament as well, 

there were groups that supported transition into green energy.248 In light of these 

circumstances and the recognition of the ‘highly regulated nature’ of the Coal industry by 

MFNB Board members, it is submitted that Claimant could have foreseen and anticipated 

that there could be regulatory changes in the Laocan coal regime during the 40-year 

operational life of Ticadia-1. 

  

 

242 Charanne, ¶552; AES, ¶9.3.32.  

243 Parkerings, ¶332; MTD, ¶67; Electrabel, ¶7.77-7.78; AES, ¶9.3.34.  

244 Blusun, ¶329.  

245 Record, 11, Line 200. 

246 Id.   

247 Record, 58, Line 1479. 

248 Record, 9, Line 155.  
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4.2.2. Laoc exercised its regulatory power fairly and reasonably. 

113. The obligation to offer a stable legal framework under the FET Standard does not signify 

the virtual freezing of the regulatory framework.249 A State has the undeniable right to 

enact, modify and repeal laws in public interest,250 and  maintain regulatory flexibility to 

address changing circumstances.251 Further, the requirement to compensate does not arise 

when the State regulates in broader public interest for the protection of the environment.252 

The possibility of a regulatory measures to protect the environment and health of citizens 

is a standard business risk that investors undertake.253  

114. The Respondent acknowledges that the regulatory power must be exercised reasonably, 

such that it is balanced with the investors’ legitimate expectations.254 However, an act that 

may be considered as unfair and inequitable in normal circumstances may not be 

considered so in a situation of crisis.255 Therefore, to balance the interests of the host state 

and the investors, the circumstances and context in which the FET Standard is being 

invoked must be analysed.256 

115. The regulatory power is also considered to be exercised unreasonably when the measures 

are undertaken without a rational decision-making process.257 The measures must be taken 

in relation to a rational public policy258 and should be proportionate to that concern.259 

Deference must be given to the urgency and nature of the public policy objective.260 

 

249 EDF, ¶217; Enron, ¶261; CMS, ¶277; Impregilo, ¶291. 

250 Parkerings, ¶332; Micula, ¶666.  

251 El-Paso, ¶372; Stadtwerke, ¶262.  

252 Feldman, ¶¶103, 110.  

253 Miles, 282. 

254 Saluka, ¶305; Mamidoil, ¶724; CMS, ¶277; El-Paso, ¶358.  

255 National Grid, ¶180.  

256 Continental, ¶255; Total, ¶123.  

257 Glencore, ¶1453.  

258 Saluka, ¶460.  

259 Philip, ¶409.  

260 Philip, ¶399.  
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116. In casu, Laoc enacted the Coal Phase-Out Law in reasonable exercise of its regulatory 

powers. In addition to Laoc’s sovereign right to regulate, the right is reinforced and 

strengthened by Article VII of the Treaty, which expressly recognizes the rights of States 

to establish their own environmental policies and modify their environmental laws.261  

117. Laoc balanced its regulatory right with the Claimant’s interests. To understand the 

balancing of interests, the circumstances in which the Coal Phase-Out Law was enacted 

must be analysed. Between 2000 and 2015, the number of floods in the ASNEC region was 

unusually high.262 Laoc was the most-affected country in the region and suffered a major 

loss of life and property.263 Although continuous efforts to build dams, levees and other 

protective constructions to prevent the natural catastrophes were made, these efforts were 

unsuccessful.264  

118. When an environmental task force was instituted by Laoc to look into this, a direct and 

convincing correlation was found between the intensity of the floods and increasing coal 

emissions.265 Laoc was also under considerable political pressure as it was the only country 

in the ASNEC region which had not shifted to renewable energy.266 Against this 

background, the law was enacted with a rational decision-making process, after eliminating 

all other options to avert the crisis, and placing dependence on a scientific environmental 

task-force report. Protection of a public health and environmental crisis is certainly an 

urgent public policy objective. Therefore, the measures were proportionate in light of the 

risk being averted.  

119. In spite of these circumstances, all the relevant stakeholders were consulted before the 

enactment of the laws.267 Further, Laoc chose 31 December, 2028 as the date for the coal 

phase-out, which was the last date permitted under the ASNEC Directive.268 This date 

 

261 Record, 63, Line 1473. 

262 Id.  
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264 Record, 31, Line 720. 

265 Record, 69, Line 1882. 

266 Record, 58, Line 1479. 
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essentially allowed the affected investors twelve years to transition into the renewable 

energy market. Laoc also enacted Law 72/2016, which was instituted to facilitate the 

investors’ transition into the renewable energy market.269 Under this law, a feed-in-tariff 

scheme was established and the investors could enter into a 20-year energy supply contract 

at prices substantially above market value upon transition.270 The consultation with the 

stakeholders; institution of an energy-transition scheme with economic benefits; and a 

twelve-year period to transition reflect that the Respondent was balanced its regulatory 

right with the Claimant’s expectations. 

120. Therefore, as the Respondent exercised its regulatory right in a fair and reasonable manner, 

the FET Standard under Article II(1) of the Treaty is not violated. 

 

 

 

 

 

269 Record, 18. 

270 Record, 59.  
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PRAYER 

 

The Respondent respectfully requests this tribunal to find that: 

1. The tribunal lacks jurisdiction to hear this case and the Claimant does not have a 

standing to bring to bring claims before this tribunal. 

2. Mr. Mason should be disqualified from the tribunal. 

3. The impugned conduct is not attributable to the Respondent but solely to ASNEC. 

4. The Respondent has not violated Article II(1) of the Treaty.  

5. The Respondent is not liable to pay any damages.  

6. All costs arising out of the proceedings should be borne by the Claimant. 

 

 

 

And pass any other order that it may deem fit. 

And for this act of Kindness, the Respondent shall be forever grateful. 

 

 

Sd/- 

Counsel for Respondent 

 


