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STATEMENT OF FACTS 

 

Parties to the dispute 

1. The Republic of Laoc (“Laoc” or “Respondent”) is a developed state whose 

economy has been steadily growing predominantly based on the industrial and 

agricultural sectors for over the last two decades. Domestic electricity production in 

Laoc is contributed by coal-fired power plants and many other types of power plants, 

e.g. nuclear reactors or plants fuelled with natural gas. 

2. Association of Sovereign Nations for Economic Cooperation (“ASNEC”), which Laoc 

and Mercuria are the members of, is a  regional economic integration organization 

created on 3 February 2012. ASNEC Energy Investment Treaty (“ASNEC 

Treaty”)  was signed on 19 May 2012. 

3. Mountaintop Investments LLC (“Mountaintop”) is a company incorporated in the 

Republic of Mercuria, a country neighbouring Laoc. Mountaintop is a sophisticated 

investor specializing in long-term investments into conventional power generation 

installations.   

4. Mercurian First National Bank (“MFNB”), is a joint-stock company with high-

quality business loans largely originating from Europe and the United States, which had 

a long-standing relationship with Mountaintop. While Goliath National Bank JSC 

(“GNB” or “Claimant”) is a joint-stock company incorporated under the law of the 

Republic of Mercuria whose large institutional investors also come from Europe and 

the United States. 

Initiation of the Ticadia -1 coal-fired power plant 

5. In 2009, Mountaintop engaged in prolonged negotiations with several local 

authorities of Laoc and got approval for the construction of T1 from Ticadia governor. 

After that, representatives of MFNB were present at all relevant meetings with the Laocan 

government due to its given substantial financing.  

6. On 1 December 2010, a Financing Agreement was concluded between Ticadia-1 

LLC,  a subsidiary of Mountaintop in Laoc, and MFNB under Mountaintop’s personal 



 xiii 

guarantee. The loan amounted to USD 600,000,000 which was secured by a pledge of 

shares in Ticadia-1 LCC as well as a pledge of the future power plant building and related 

assets. 

7. On 15 December 2010, after obtaining a construction permit, Ticadia-1 LLC started 

building the power plant T1. 

8. On 25 September 2014, T1 began its commercial operations. 

Respondent prohibited on Coal Energy to comply with the Directive 2016/87 

9. On  17 February 2016, the ASNEC Council adopted, by majority, Directive 2016/87 

on the renewable sources of energy, even though the Laocan delegate in the ASNEC 

Council voted against the adoption. Under the Coal Directive, all coal-fired power plants 

within ASNEC shall be phased out by 31 December 2028. 

10. On 06 July 2016, Laoc enacted the Law 66/2016 on the Phase out of Coal Energy 

on the Territory of the Republic of Laoc, forcing all coal-fired power plants to shut down 

by 31 December 2028 in accordance with the Coal Directive. 

11. On 05 December 2016, Laoc ratified the Law 72/2016 on Energy Transition establishing 

a feed-in tariff scheme for the renewables sector. 

Mountaintop subsequently entered into an Assignment Agreement with GNB 

12. On 01 July 2017, MFNB and GNB concluded an Assignment Agreement to 

transfer all the rights under the Financing Agreement in exchange for USD 150,000,000 

without any prior consent of Laoc. 

GNB initiated an arbitration against Laoc 

13. GNB submitted its claim for compensation from Laoc based on the violation of fair 

and equitable principle under ASNEC Energy Investment Treaty and nominated Mr. Perry 

Mason to be an arbitrator. 

Respondent filed a challenge against Mr. Mason 

14. Mr. Mason was an appointed-arbitrator in another case, named Hewer Plants JSC 

v. Wellfalcon, having factual circumstances similar to the present case. Moreover, the 

Respondent found that prior to that case, he made some comments and exposed his general 

attitude towards investment cases in context of climate change. Therefore, Respondent 
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raised grave doubts about his impartiality and independence as an arbitrator and requested 

to challenge Mr. Perry Mason. 
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SUMMARY OF ARGUMENTS 

 
 

JURISDICTION 

1. This Tribunal should remove Mr. Perry Mason, Claimant’s appointed arbitrator, from 

this Tribunal. Mr. Mason has involved in some cases having similar background and 

legal resemblance as well as his public statements, which could give rise to justifiable 

doubts as to his impartiality.  (Section I) 

2. Moreover, the Claimant has no standing in these proceedings. GNB’s assignment of 

claims cannot be qualified as an investment under the ASNEC Treaty, and Claimant is 

not the investor whom the ASNEC Treaty protects. (Section II) 

MERITS 

3. If the Tribunal finds that Claimant has jurisdiction and rules on the merits of the case, 

Respondent submits that, the enactment of Law 66/2016 should be attributed to ASNEC, 

not to Respondent under the ILC Draft Articles on the Responsibility of International 

Organizations. (Section III) 

4. The promulgation of Law 66/2016 and Law 72/2016 did not violate Respondent's Fair 

and Equitable obligations under Article II of the ASNEC Treaty (Section IV). 
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ARGUMENTS 

 
 

JURISDICTION 
 

I. MR. PERRY MASON SHOULD BE REMOVED AS AN ARBITRATOR IN 

THESE PROCEEDINGS 

[1] Respondent requests the Tribunal not to let Claimant disturb the arbitration by letting a 

biased arbitrator decide on the current dispute. The Tribunal will find that (1) the challenge 

of Mr. Mason fulfills all formal requirements; (2) each of Respondent’s grounds is 

sufficient for a challenge; and (3) even if the Tribunal found that the individual grounds 

were not sufficient, together they would inevitably lead to justifiable doubts as to Mr. 

Mason’s impartiality.   

1. The challenge of Mr. Mason fulfills all formal requirements   

[2] Respondent requests the Tribunal to find that (i) Respondent has not waived its right to 

rely on the grounds for the challenge since it was not sufficiently aware of them at the 

time of Mr. Mason’s appointment; (ii) Respondent has also brought the challenge within 

the time limit of 15 days after becoming aware of the circumstances under Art. 13 (1) 

UAR. 

i. Respondent rightfully challenges Mr. Mason as it was not fully aware of the 

grounds at the time of Mr. Mason’s appointment 

[3] Mr. Mason’s statement of Impartiality and Independence does not raise any “justifiable 

doubt”1. However, such statement does not hinder the party under any circumstances and 

for all time from challenging an arbitrator. A party can only validly waive its right to 

                                                
1 Exhibit R-7, p. 47.  
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challenge an arbitrator if it is aware of the circumstances that potentially give rise to 

justifiable doubts whereas a mere lack of awareness of circumstance which it “ought to 

have known” is not sufficient2. When a challenging party in the course of the proceedings 

learns about new circumstances adding to an arbitrator’s bias, it has not waived its right 

to challenge the arbitrator on these grounds.  

[4] At the time of his appointment, Respondent was unaware of Mr. Mason’s statement in a 

podcast which gives rise to his biased mind and his involvements in other cases having 

similar facts with similar cause of actions and objects. Therefore, Respondent has not 

waived its right to challenge Mr. Mason for these grounds. 

ii. Respondent has brought the challenge in a timely manner 

[5] Respondent did not exceed the 15-day-period provided for in Art. 13 (1) UNCITRAL 

Rules by bringing the challenge on 16th  June 20193. 

 
A party that intends to challenge an arbitrator shall send notice of its challenge within 15 days after it has been 

notified of the appointment of the challenged arbitrator, or within 15 days after the circumstances mentioned in 

articles 11 and 12 became known to that party. 

[6] In the present case, the 15-day-period stipulated in Art. 13 (1) UNCITRAL Rules should 

begin the day after 2nd June 2019 when Respondent had actual knowledge about the 

circumstances4. Thus, Respondent’s challenge of 16th June 2019 was not time-barred as 

Respondent would have had time until 17th June 2019 to submit it. 

1. Mr. Mason’s involvement and his public statements constitute several grounds to 

justify his challenge   

[7] Impartiality concerns the absence of a bias or predisposition toward one of the parties. As 

                                                
2 Riegler/ Petsche/ Fremuth-Wolf/ Liebscher, p. 262.  

3 Challenge of Arbitrator, p. 44. 
4 Challenge of Arbitrator, l. 1130, p. 45. 
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the impartiality is state of mind which can only inferred from conduct by the arbitrator in 

question. In the present dispute, Mr. Mason’s involvement in other cases and his public 

statements raise “justifiable doubts” to challenge his impartiality.  

[8] The significance will be proven due to (i) his appointment likely give rises to justifiable 

doubts on the view of a reasonable and informed third party; and (ii) Mr. Mason’s failure 

to disclose these circumstances also gives rise to an appearance of bias. 

i. His appointment likely give rises to justifiable doubts on the view of a reasonable 

and informed third party 

[9] Pursuant to General Standard 2 (c) of the IBA Guidelines, a reasonable third person 

having knowledge of the relevant facts and circumstances encompasses a requirement for 

an arbitrator’s impartiality5. Moreover, the conclusion of “justifiable doubt” from a third 

person should be influenced by factors other than the merits of the case. Therefore, it will 

be shown in here that a few factors should be considered in a view of third person 

including (a) Mr. Mason’s involvement in other cases having similar cause of actions and 

object and (b) Mr. Mason’s public statement. 

a. Mr. Mason’s involvement in other cases having similar cause of actions and object 

[10] The repeat appointments of Mr. Mason in the cases Hewer Plants JSC v. Wellfalcon and 

C-Energy LLC v. Wellfalcon6 to serve as an arbitrator by claimants will give rise to 

justifiable doubts as to Mr. Mason’s  impartiality pursuant to Art. 12 (1) UAR. 

Any arbitrator may be challenged if circumstances exist that give rise to justifiable doubts as to the arbitrator’s 

impartiality or independence. 

[11] The involvement in similar cases will form a firm opinion on the matters at issue. 

Therefore, the similarity in the issues and cause of action in these cases should be 

analyzed. Overall, these cases are similar cases involving foreign investors against 

                                                
5 IBA Guidelines, General Standards 2(c), p. 5. 
6 Perry Mason’s Response to Challenge of Arbitrator, p 53. 
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different member states of ASNEC implementing ASNEC’s decision to ban coal-fired 

power generation7. The Hewer case and this case concern similar issues including the fair 

and equitable treatment of ASNEC member states as well as the responsibility for the 

coal phase-out. 

[12] Accordingly, an arbitrator was successfully challenged in the CC/ Devas v. India case 

on the ground of an issue conflict. The arbitrator’s previous decision making and the 

current case dealt with the same legal issue, thus no objective adjudication could be 

ensured. The deciding appointing authority held that since arbitrators would not want to 

contradict themselves, an independent arbitral tribunal prevailed over the academic 

freedom8. Indeed, “no one should serve as a referee in a game after having decided which 

team will win”9. 

[13] His reaction towards the award of Hewer case also raise reasonable concern for his bias. 

The post containing the word “proud” and “groundbreaking”10 clearly indicate his 

unchangeable state of mind. It may not clearly show his opinion, however, it is 

undeniable that the award of the Hewer case will set a ground for his decision. 

[14] Moreover, although the award of Hewer case remained unpublished11, another claimant 

(C-Energy LLC) case continued to appoint Mr. Mason to act as arbitrator in an arbitration 

concerning the same measures. Therefore, the likelihood that Mr. Mason has a firm 

opinion can considerably affect his decision in the present case.  

b. Mr. Mason’s statement renders him partial 

[15] Mr. Mason’s statement on The Arbitration Station12 podcast constitutes a conflict of 

interest as his express opinion hinders him from being objective towards the legal dispute 

at hand. An arbitrator should be open-minded towards legal issues and new arguments. If 

an arbitrator has published an article concerning a legal question that is discussed in the 

                                                
7 Exhibit R-9, p. 50. 
8 CC/Devas v. India, para.64, p. 15. 
9 Park, p. 5. 
10 Exhibit R-10, p. 51. 
11 PO3, para. 16, p. 71. 
12 Exhibit R-8, p. 48 – 49. 
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current case, it is impossible for him to be a blank sheet. Therefore, a challenge on this 

ground is justified13. 

[16] Mr. Mason claims that his statement merely expressed in different context where this 

statement is towards young arbitrators’ career. However, the statement mirrors exactly 

Claimant’s desired legal opinion for the outcome of the merits where the decision should 

be based upon “financial side” not the “effort of states to resolve environmental issues”14. 

As it should be in both Parties’ interests to have fair and objective proceedings, Mr. 

Mason should not participate in the decision as his article constitutes a conflict of 

interest. 

ii. Mr. Mason’s failure to disclose these circumstances also gives rise to an appearance 

of bias	

[17] Since Mr. Mason only provided an incomplete disclosure illustrating circumstances 

concerning his impartiality and independence, RESPONDENT’s challenge of Mr. Mason 

is justified. Art. 11 UAR stipulates the duty of disclosure of an arbitrator. 

When a person is approached in connection with his or her possible appointment as an arbitrator, he or she shall 

disclose any circumstances likely to give rise to justifiable doubts as to his or her impartiality or independence. 

[18] Similarly, General Standard 3(a) of the IBA Guidelines obliges the arbitrator himself to 

disclose such facts.  

If facts or circumstances exist that may, in the eyes of the parties, give rise to doubts as to the arbitrator’s 

impartiality or independence, the arbitrator shall disclose such facts or circumstances to the parties, the arbitration 

institution or other appointing authority (if any, and if so required by the applicable institutional rules) and the co-

arbitrators, if any, prior to accepting his or her appointment 7 or, if thereafter, as soon as he or she learns of them. 

[19] The duty of disclosure is ongoing and any new facts arising or old facts freshly coming 

                                                
13 Bischoff, p. 80; Schlosser in: Stein/ Jonas, para. 25. 
14 Exhibit R-8, l. 1229 – 1334, p. 49. 
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to light that may raise doubt about independence and impartiality must be disclosed15. In 

fact, the arbitrator is obliged to inquire whether there are potential challenge grounds they 

need to disclose if there are already indications16. The failure to inform the parties about 

circumstances, which could give rise to doubts about their independence or impartiality, 

can itself constitute a ground for challenging an arbitrator due to its indicative effect that 

an arbitrator tries to keep secrets17. At least, non-disclosure can amount to a ground for 

refusal when considering an integrated view of all disclosed and not disclosed facts. 

[20] The factors mentioned above should be Mr. Mason’s duty to disclose as it clearly raise 

justifiable doubts in the eyes of a reasonable third party. Therefore, as Mr. Mason failed 

to disclose numerous circumstances, Respondent’s challenge is justified. 

1. If the Tribunal found that each individual ground did not justify a challenge, all 

grounds taken together would lead to justifiable doubts 

[21] Even if the Tribunal found that each individual ground did not justify a challenge, all 

grounds taken together would inevitably lead to justifiable doubts as to Mr. Mason’s 

impartiality. Different challenge grounds can reveal a pattern and if taken together, they 

render an arbitrator partial. Two challenge grounds taken together can already be enough 

to render an arbitrator partial even though they do not suffice if considered separately. 

With all due respect, the overall impression of Mr. Mason does deviate from the ideal of 

an impartial arbitrator who has to ensure a high degree of procedural fairness by 

upholding these qualities. 

[22] In conclusion, as there are two different circumstances indicating Mr. Mason’s bias, 

Respondent respectfully requests the Tribunal to suspect their substantiality leading to 

justifiable doubts as to Mr. Mason’s impartiality and independence. 

II. CLAIMANT HAS NO STANDING IN THESE PROCEEDINGS 

                                                
15 Waincymer, para. 5.10.4; Redfern/ Hunter, para. 4.81. 
16 Born, p. 1991. 
17 Bishop/ Reed, pp. 395, 427; Weigand, para. 15.368. 
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[23] Claimant has no standing in these proceedings as (1) the assignment of claims does not 

constitute an Investment under the ASNEC Treaty; (2) Claimant is not a qualified 

investor under the ASNEC Treaty. 

1. The assignment of claims is not a qualified investment 

[24] For invoking protection under the ASNEC Treaty, the assignment of claims is required 

to fall within the ambit of the definition of the same under the ASNEC Treaty. Therefore, 

Respondent requests the Tribunal to find that (i) the assignment of claims does not meet 

the purpose of an investment; (ii) the assignment of claims is not a qualified investments 

pursuant to Article 1 of the ASNEC Treaty. 

i. The assignment of claims does not meet the purpose of an investment 

[25] According to Article 31 of the Vienna Convention on the Law of Treaties (“VCLT”), a 

treaty should be interpreted “in accordance with the ordinary meaning to be given to the 

terms of the treaty in their context and in the light of its object and purpose.”18. The 

language of the pertinent Treaty “serves as lex specialis,” and it is generally accepted that 

it should be left to the “sole discretion of each Contracting State” to determine what 

should be read into contract terms. 

[26] A treaty provision is to be interpreted by its ordinary meaning and object and purpose 

simultaneously. The Preamble clearly that the object of the Treaty. 

Having regard to the importance of sustaining economic growth and development in the ASNEC Region through 

joint efforts in promoting intra-ASNEC investment flows 

[27] An investment must have contributed to this objective in order to be protected under the 

Treaty. In the present case, the assignment of claim is a mere transfer of rights and shares 

between two Mercurian entities19; therefore, it made no contribution to the economic 

                                                
18 VCLT, art. 31. 
19 Assignment Agreement, l. 500 – 506, p. 23. 
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development in the host country. Moreover, the claim assigned in question is claimed 

against the host country. It is a direction to pay a certain sum of money to the investor. As 

such, it cannot under any circumstance, lead to economic development of the host State 

and thereby, may not constitute an investment for the purposes of the Treaty. 

ii. The assignment of claims is not a qualified investments pursuant to Article 1 of the 

ASNEC Treaty 

[28] Under the definition of investment under Article 1 of the Treaty, a broad asset based 

definition is provided for20. Any “asset” of an investor of the other contracting State 

either directly or indirectly is allowed to seek protection under the Treaty. Such an 

interpretation would lead to disastrous effects if the broad interpretation of an investment 

were to be followed. In light thereof, it will be shown (a) the assignment of claims is not 

associated with an Economic Activity in the Energy Sector; (b) assignment of claim 

cannot be considered as an investment under other principles of International law. 

a. The assignment of claims is not associated with an Economic Activity in the Energy 

Sector 

[29] Article 1(1) of the Treaty indicate that the investment to be protected by the Treaty must 

be associated with an Economic Activity in the Energy Sector21 as ASNEC Treaty is a 

legal framework concerning the protection of investment in Energy Sector. Economic 

Activity in the Energy sectors is further clarified under Article 1(3) of the Treaty22. 

Economic Activity in the Energy Sector” means an economic activity concerning the exploration, extraction, 

refining, production, processing, utilisation, storage, land transport, transmission, distribution, trade, financing, 

marketing, or sale of any energy resources (including natural resources), materials, installations and products. 

[30] Claimant alleges that the assignment of claims in the Financing Agreement under the 

                                                
20 ASNEC Treaty, art. 1(1). 
21 ASNEC Treaty, art. 1(1). 
22 ASNEC Treaty, art 1(3). 
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Assignment Agreement has qualified as an economic activity concerning the financing. 

This is a wrongful interpretation of an investment, the loan itself under the Financing 

Agreement would not be qualified as an investment. However, the loan was part of the 

overall operation that qualifies as an investment. To be specific, the loan under Financing 

Agreement was part of the overall operation of developing economic activities in Laoc 

including operating Ticadia-1 LLC and the construction of T123. Therefore, the Loan of 

MFNB is an investment as it contributed to the process of an investment.  

[31] In light thereof, the payment of USD 150,000,000 by Claimant to MFNB under the 

Assignment Agreement24 cannot considered as any form of an economic activity as it was 

not a part of the above operation.  

1. The assignment of claim cannot be considered as an investment under other 

principles of International law 

[32] Using jurisprudence as emerged from other arbitration tribunals25 which would provide 

an objective definition of the term, criteria such as a regularity of profit and return, 

duration of economic operation, existence of risk assumed by the investor and a 

contribution to economic development of the host state are essential for a transaction to 

be termed an investment.  

[33] The Respondent submits that the claim to money does not satisfy the required criteria 

and therefore, through the use of the above entitled subsidiary means of interpretation, do 

not constitute an investment as under the ASNEC Treaty.  

[34] First, economic development of the host state: The arbitral award does not contribute to 

economic development of the host state, namely Laoc. In order to prove the same, the 

Respondent relies upon interpretation of the same term as offered by various tribunal 

ICSID tribunals26. The tribunals in these cases have come up with certain requirements 

                                                
23 Financing Agreement, art. 2. 
24 Assignment Agreement, art. 2(1). 
25 Romak SA v. Uzbekistan, para. 207; Alps Finance v. Slovak Republic, para. 241. 
26 Joy Mining v. Arab Republic of Egypt.  
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which must be satisfied by the investment for it to lead to economic development of the 

host state. Firstly, the public interest of the host state needs to be served through the 

transaction, and secondly, there has to be a transfer of know-how to the host state by the 

investor. In fact, if anything, it places an unnecessary burden on the state. For these 

reasons, the assets in question do not result in the economic development of the host 

state.  

[35] Second, regular existence of existence of risk in the expectation of a commercial return 

assumed by the investor: It must be noted that the investor must assume certain risk with 

regards to the ‘invested’ assets. Therefore, there is no actual risk with regard to the 

investment as there is no regularity of commercial return be expected in this assignment 

of claims. Claim to money or the award is a final adjudication of the rights in a claim but 

not a commercial return and the same is not subject to regular risk. A commercial return 

is only associated with the economic activity of an entity. 

1. Claimant is not a qualified investor whom the ASNEC Treaty protects 

[36] Article 1(1) of the ASNEC Treaty requires that the dispute before the Tribunal be 

between a “Contracting State” and a “national of another Contracting State”27. These 

basic requirements are not satisfied in the present case as Claimant is not a Mercuria 

national, and is not consequently a “national of another Contracting State”. Therefore, it 

will be shown in here that (i) the given facts are insufficient for the Tribunal to apply the 

incorporation test as suggested by Article 1(4)(b) of the ASNEC Treaty; (ii) the control 

test should be applied; therefore, claimant is controlled by investors from EU and the US, 

therefore is not a Mercurian national. 

i. The given facts are insufficient for the Tribunal to apply the incorporation test 

[37] First, under Article 1(4)(b), Investor of a Contracting party means 

a company or other organisation organised in accordance with the law applicable in that Contracting Party 

                                                
27 ASNEC Treaty, art. 1(1). 
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[38] The requirement for a protected investor under ASNEC Treaty must be interpreted due 

to the incorporation of the investor and the business activity of the investor in accordance 

with Mercurian law.  

[39] The phrase “business activities” has not been defined under the  ASNEC Treaty and as 

such, the ordinary meaning of the term must be looked into while interpreting the term. 

“Business activities” would therefore necessitate an examination into the materiality of 

the activities being undertaken, rather than its magnitude28. The question that would arise 

would therefore be one of the existence of an economic benefit in the conduct of the 

activities in question. In this regard, Respondent opine that one would expect that, at a 

minimum, the company in question will be engaged in some economic activities 

including buying, selling or contracting in Mercurian territory beyond its corporate 

existence, to be a recognized party in the area of the Contracting Party. 

[40] The primary purpose of this requirement is to ensure that the investor has realistic and 

legal ties to its State of incorporation rather than merely using the nationality for “treaty 

shopping” purpose.29. As such, an important factor for such a determination of 

incorporation test should be whether Claimant undertake any substantial business 

activities in Mercuria. 

[41] In the instant case, Claimant, although incorporated in Mercuria30, the given facts are 

insufficient to conclude any business activities of Claimant to contribute towards the 

economic benefit of Mercuria. The possibility that it is merely a regulatory and 

supporting body for its immediate owners can be raised due to its insufficient of proven 

economic activities. Therefore, in the light thereof, the incorporate test should not be 

applied in the present dispute. 

iii. Claimant is not a Mercurian national under the control test 

                                                
28 AMTO, para. 69. 
29 National Gas v. Egypt; AMTO, para. 66-67. 
30 Assignment Agreement, l. 503, p. 23. 
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[42] The test of control is often combined with other formal criteria such as incorporation 

and seat to justify coverage of an investor under the treaty. In the present dispute, the test 

of control should be applied to determine the nationality of Claimant due to the 

insufficiency of incorporation test.  

[43] With respect to the test of control, the Tribunal would have to identify the true owner of 

investor which may be identified only through the identification of the ultimate owner. 

Otherwise, minority shareholders and majority shareholders may have the equal rights, 

therefore, the ultimate owner or controlling shareholders should be identified. In order to 

ensure the same, the Tribunal must pierce the corporate veil as was done by the Tribunal 

in similar circumstances in numerous other cases31. 

[44] In the instant case, the shares of the investor, GNB are held significantly by the large 

institutional investors from Europe and the United States32. As such, it is evident that 

these large institutional investors has set up and are in ownership of the investor, GNB, 

through its primary holding company. The nationality of GNB’s ultimate owner are 

therefore Europe and the United Stated.  

[45] Therefore, Respondent submits that, GNB is not “national of another Contracting State” 

in the ASNEC Region; Claimant should not be protected under the ASNEC Treaty. 

  

                                                
31 SOABI v. Senegal; TSA v. Argentina. 
32 Statements of Uncontested Facts, para. 30, p. 80. 
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MERITS 

III. THE ENACTMENT OF LAW 66/2016 CANNOT BE ATTRIBUTED TO 

RESPONDENT BUT TO ASNEC 

[46] On 6 July 2016, the Laocan Parliament enacts Law 66/2016 “On the Phase-out of Coal 

Energy on the Territory of the Republic of Laoc” (“Law 66/2016”), prohibiting coal-fired 

power plants by 31 December 202833. Claimant may contend that the enactment of Law 

66 shall be attributed to Respondent, not to ASNEC. 

[47] Regarding the attribution of the conduct between ASNEC and its Member States, 

Article 120 of the ASNEC Founding Charter stipulates that:  
 

The Association enforces or implements its legal acts through the organs of its Member States. When the Member 

States enforce or implement any legal acts of the Association, the attribution of conduct, as between the Member 

States and the Association, shall be governed, in particular, by Articles 6 and 7 of the Article on the Responsibility 

of International Organizations, mutatis mutandis.  

 

[48] Thus, the legal basis which shall be applied to determine the attribution of the enactment 

of Law 66/2016 in this present dispute is Articles 6 and 7 of the Article on the 

Responsibility of International Organizations (“ARIO”).  

[49] Respondent submits that the promulgation of Law 66/2016 cannot be attributed to 

Respondent but to ASNEC since (1) it should be considered as an act of ASNEC under 

Article 6 of the ARIO, and (2) ASNEC exercised effective control over the conduct of 

Respondent regarding implementation of the Coal Directive.  

1. The promulgation of Law 66/2016 should be considered as an act of ASNEC under 

Article 6 of the ARIO 

[50] Article 6 of the ARIO states that:  

 
1. The conduct of an organ or agent of an international organization in the performance of functions of that organ or 

agent shall be considered an act of that organization under international law, whatever position the organ or agent 

holds in respect of the organization.  

                                                
33 Statement of Uncontested Facts, para 23, p.59. 
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2. The rules of the organization apply in the determination of the functions of its organs and agents.  

 

[51] The term “agent” in Article 6 is defined in Article 2(d) of the same legal document as:  

 
an official or other person or entity, other than an organ, who is charged by the organization with carrying out, or 

helping to carry out, one of its functions, and thus through whom the organization acts. 

 

[52] In this present dispute, the Laocan Parliament meets the aforesaid criteria to become an 

agent of ASNEC. In particular, (i) the Laocan Parliament is an entity; (ii) it is charged by 

ASNEC with helping to enforce or implement ASNEC’s legal acts through Article 120 of 

the ASNEC Founding Charter; and (iii) through it, ASNEC accomplishes its functions 

and objectives.  

[53] As an agent of ASNEC, the Laocan Parliament implements the Coal Directive by 

enacting Law 66/2016. This conduct is in the performance of functions of Parliament, 

which is determined in Article 120 of the ASNEC Founding Charter as enforcing or 

implementing the legal acts of ASNEC. Therefore, pursuant to Article 6 of the ARIO, the 

adoption of Law 66/2016 shall be considered an act of ASNEC, not the Republic of Laoc. 

2. ASNEC exercised effective control over the conduct of Respondent regarding 

implementation of the Coal Directive 

[54] On 17 February 2016, the ASNEC Council adopted Coal Directive, establishing that all 

coal-fired power plants used on the ASNEC Member States should be phased out by 31 

December 2028. Pursuant to Article 115(3) of the ASNEC Founding Charter, this 

Directive is binding on its Member States, including Laoc.  

[55] When adopting Law 66/2016, Respondent’s Parliament merely complied with its 

obligations to implement the mandatory provisions of the Coal Directive. In the event 

that Respondent had refused to comply with the Coal Directive, which means that there 

had been a failure to enforce or implement a legal act of ASNEC and constituted a 

serious breach of ASNEC Charter, the Respondent would have been at risk of incurring 
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ASNEC sanctions under Article 124 of ASNEC  Founding Charter. Therefore, 

Respondent has no other choice but to adopt Law 66/2016.  

IV. RESPONDENT DID NOT VIOLATE ITS FET OBLIGATIONS UNDER 

ARTICLE II OF THE ASNEC ENERGY INVESTMENT TREATY 

[56] Article II contains an obligation that Respondent shall ensure fair and equitable 

treatment (“FET”) to the Investments of Investors. The only measures in consideration 

for the breach of Article II are the enactment of Law 66/2016 and Law 72/2016.  

[57] FET is a board treaty standard that has no uniform element to determine. In practice, the 

Saluka Tribunal defined FET by using Article 31 of the Vienna Convention 1969 to (1) 

look at its ordinary meaning and (2) to interpret along with the Treaty’s context34. In their 

ordinary meaning, the terms fair and equitable mean just, even-handed, unbiased, 

legitimate35. In the preamble of the ASNEC Energy Investment Treaty, it can be 

concluded that Contracting Parties seek to create stable, equitable, favorable and 

transparent investment condition36.  

[58] However, it should also be noted that FET has to be interpreted in light of the particular 

circumstances37. FET requires balancing the investor’s interests against the host state’s 

“legitimate right subsequently to regulate domestic matters in the public interest”38. 

Therefore, the fact that Respondent’s measures were taken in the midst of an 

environmental crisis and aimed to safeguard its public order is of the utmost importance 

for the Tribunal’s analysis of what was fair and equitable in the present case. 

[59] Respondent’s measures were fair and equitable since the promulgation of Law 66/2016 

and Law 72/2016 (1) did not frustrate Claimant’s legitimate expectations, (2) was 

reasonable, (3) was conducted in good faith, and (4) did not create a discriminatory 

treatment. Furthermore, (5) Respondent has rights to exercise its regulatory power for the 

protection of its public order. 

                                                
34 Saluka, para 296, p. 63. 
35 Saluka, para 297, p. 63-64. 
36 ASNEC Treaty, Preamble, p. 62, l. 1594-1595. 
37 Saluka, para 285, p. 61; Flemingo DutyFree Shop, para 530 and 535, p. 107-108.  
38 Saluka, para 305, p. 66; Electrabel, para 165, p. 47; Lemire, para 273, p. 75; EDF International, para 1005, p. 237. 
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1. Respondent’s measures did not frustrate Claimant’s legitimate expectations  

[60] As held by the Voltaic tribunal, there is a three-pronged test to determine whether a host 

State frustrate Investor’s legitimate expectations, in particular: (i) whether a host State 

made a promise, assurance or representation of regulatory stability; (ii) whether the 

Investor relied on such promise, assurance or representation; and (iii) whether such 

reliance and expectation was reasonable39. In this present dispute, Respondent submits 

that (i) no specific commitment of regulatory stability made by Respondent. Even if the 

Arbitral Tribunal considers this declaration provide a sufficient basis for legitimate 

expectations, (ii) Claimant’s expectations of stable regulation were not reasonable. 

i. No specific commitment of regulatory stability made by Respondent 

[61] In terms of the Governor of Ticadia’s statements, Respondent submits that in this 

present case, these statements cannot be considered as specific representation. 

[62] No general definition of what constitutes a specific commitment can be given, as all 

depends on the circumstances. However, in Continental, the Tribunals insisted on “the 

specificity of the undertaking” that can give rise to reasonable legal expectations, and for 

that purpose distinguished three kinds of statement, including: (i) Political statements 

which has “least legal value”; (ii) General legislative statements which “engender 

reduced expectations”; and (iii) Contractual undertakings by governments which can 

create more legitimate expectations and “deserve clearly more scrutiny”, as “they 

generate as a rule legal rights and therefore expectations of compliance”40. 

[63] The declaration of Mr Ji-Yeong must be considered as political statements. By 

presenting the T1 project as one of his key achievements as a governor during a 

subsequent re-election campaign41, he committed to ensure the construction of T1 for his 

personally political motivation, used T1 as a measure to seize advantages in his re-

election campaign. He even used this statement as an attempt to solicit investment into 

                                                
39 Voltaic, para 398, p. 116.  
40 Continental, para 261, p. 116. 
41 Notice of Arbitration, para 9, p. 6. 



 17 

the development of Ticadian coal industry42 – the territory of his municipality. Therefore, 

Mr Ji-Yeong’s declaration cannot be considered as specific promises and hence, creates 

no legitimate expectations. 

[64] Claimant may argue that the term “stable” in the Treaty’s preamble implies the 

Respondent obligation to not change the law. In that case, Claimant has confused the 

notion of term “stable” with the distinct concept of “stabilization”, explaining that a 

guarantee of stabilization prohibits a host State entirely from changing its legislation, 

while an obligation to provide stable legal framework does not. Stabilization clause is a 

clause which is often included in a host government agreement or other international 

investment agreement. It addresses how changes in law are to be treated, and the extent to 

which these changes modify the rights and obligations of the foreign investors under the 

agreement. However, in the present dispute, the term “stable” has no such content.  

1. Claimant’s expectations of stable regulation were not reasonable 

[65] An Investor’s expectations are legitimate when they are reasonably based on specific 

representations made at the time of investment. In this case, Claimant failed to provide 

any specific commitments that were directly made for Claimant indicating that 

Respondent guaranteed not to change the law. 

[66] In fact, even Mr Ji-Yeong had never assured or implied that the law would not be 

changed in his declaration. Instead, he committed to ensure the operation of T1 and 

maintain favorable conditions for foreign investors43. Therefore, Claimant cannot rely on 

Mr Ji-Yeong’s declaration to have such an expectation that Respondent would not change 

its law, and the enactment of Law 66/2016 and Law 72/2016 is not a frustration of 

legitimate expectations. 

[67] Furthermore, the Governor committed to do everything in his power to ensure the 

operation of the plant, however, the projected lifetime of Ticadia-1 is 40 years. No 

                                                
42 Exhibit C-5, p. 14, line 295. 
43 Exhibit C-5, p. 14, line 291-294. 
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sophisticated investor would ever rely on a Governor’s promise to guarantee the plant’s 

operation during those 40 years, while the term of a regular official could not be so long. 

[68] Respondent’s measures occurred in 2016, while the Assignment Agreement between 

Claimant and the first investor – MFNB – was signed in 2017. As one party of this 

Assignment Agreement and an Investor, Claimant should have known about this change 

of law at the time of investment.  

[69] In terms of the license, the wording in Article 1 clearly suggests that MFNB could have 

expected some natural alteration in the domestic laws. Claimant should have known that 

there will be changes in the law in the future and this license cannot be considered as a 

firm assurance. 

[70] Even in terms of Laoc general legal framework, it cannot create any legitimate 

expectations.  

[71] FET does not cover the subjective expectations an Investor may have had. FET cannot 

elevate the requirement for legal stability to mean that the host State’s laws are frozen at 

the time of investment unless such provisions are specifically provided for under the 

Treaty by a stabilization clause, which is absent here. In practice, in El Paso, the Tribunal 

held that: “It is unthinkable that a State could make a general commitment to all foreign 

investors never to change its legislation whatever the circumstances, and it would be 

unreasonable for an investor to rely on such a freeze.”44  

[72] Furthermore, Respondent is a nation concerning deeply about the environment, which 

was reflected clearly in the Title VI of the Founding Charter which has highest legal 

value with all Member States including Respondent and Mercuria - the nation of 

Claimant, and even in the Preamble of the ASNEC Energy Treaty that “Desiring to 

achieve these objectives in a manner consistent with the protection of health, safety, and 

the environment, and the promotion of internationally recognised labour rights”. As an 

Investor coming from Mercuria, Claimant should have known about this goal and expect 

that Respondent would change its law in order to protect the environment better. 

                                                
44 El Paso, para 372, p. 133. 
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2. Respondent has rights to exercise its regulatory power for the protection of its 

public order  

[73] None of the ASNEC Treaty provisions explicitly refers to the host state’s right to 

regulate. However, The Vienna Convention on the Law of Treaties (VCLT) requires that 

a treaty interpreter consider “any relevant rules of international law applicable in the 

relations between the parties”, which include, inter alia, its regulatory power to adapt its 

legal order as necessary. Thus, states may lawfully exercise regulatory powers, even if it 

affects the investor’s interests. 

[74] In the present case, from 2000 to 2010, the population of Laoc had been suffering from 

annual floods of increasing magnitude45. Furthermore, between 2000 and 2015, the 

number of floods in the ASNEC countries and their magnitude was unusually high, with 

the ASNEC countries experiencing in total 14 major floods, 6 of which occurred in Laoc. 

Over these 15 years, those floods led to the death of 85 thousand people, destroyed more 

than 50,000 houses in various regions of Laoc and caused 1475 significant damage to the 

local infrastructure46. 

[75] A report published by a task force of environmental scientists concluded that the most 

probable explanations would be that floods occur because of greenhouse emissions made 

by numerous coal plants operated in Laoc and there was a direct correlation between the 

growth of coal emissions and the intensity of floods over the past years47. It is true that 

the report failed to provide empirical evidence to show that floods were caused by the 

greenhouse emissions of the coal plants operated in Laoc. However, this inconclusiveness 

is not a sufficient cause for inaction since the lives of many were being potentially 

affected. 

[76] Despite the inconclusive proof, the Respondent was empowered by Article 61(2) of the 

ASNEC’s Founding Charter to enact the Law 66/2016 and Law 72/2016 with respect to 

environmental problems. The said provision incorporates the “precautionary principle”. 

                                                
45 Exhibit R-2, p. 31, line 719-720. 
46 Statement of Uncontested Facts, para 17, p. 58. 
47 Exhibit R-2, p. 31, line 726-728. 
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The precautionary principle states that lack of full scientific certainty shall not be used as 

a reason for postponing cost-effective measures to prevent environmental degradation 

when there are threats of serious or irreversible damage48. 

[77] In the present dispute, the report concluded that the intensity of floods and the growth of 

coal emissions had a direct correlation. The only inconclusiveness was whether floods 

were caused by the greenhouse emissions which directly made by numerous coal plants 

operated in Laoc. In absence of any evidence contradicting the conclusions of the report, 

Respondent submits that the Law 66/2016 and Law 72/2016 were enacted in furtherance 

of a bona fide, legitimate objective of protection of environment and health.  

[78] Due to such an environmental crisis, Respondent had to adopt the Law 66/2016 and 

Law 72/2016, in which states that all coal-fired power plants on the territory of Laoc, 

including the Claimant’s investment, shall be phased out by 31 December 2028. The 

promulgation of this policy is for public purpose and public interests, in particular to 

increases the share of electricity from renewable energy sources, reduce emissions49 and 

develop sustainably50.  

[79] Claimant alleged that the enactment of Law 72/2016 was for “financial profit” and 

“was nothing more than the Laocan government’s attempt to take over the renewable 

energy market - and the energy market in general”51. However, Respondent submits that 

such argument was inconclusive and not enough empirical evidence.  

[80] At the time of promulgating Law 72/2016, the Laocan electricity market is dominated 

by coal-fired power plants52, meaning that more than half of the domestic power 

generation is generated by such plants53. However, in the near future, the renewable 

energy industry shall play a considerable and important role in the development of the 

Laocan energy market. Promoting renewable forms of energy has become one of the 

                                                
48 Rio Declaration on Environment and Development 1992, Principle 15. 
49 Exhibit C-9, p. 19, Article 1.  
50 Exhibit R-4, p. 35, Article 2.1, 4.1; ASNEC Energy Investment Treaty, Preamble, p. 62, line 1590-1591. 
51 Notice of Arbitration, para 14, p. 7. 
52 Statement of Uncontested Facts, para 5, p. 56 and para 24, p. 59.  
53 PO3, question 7, p. 69. 



 21 

goals of ASNEC’s Member States, including Laoc54; and a binding 2030 Association 

target of a share of at least 75% of renewable energy has been established within 

ASNEC’s Member States55.  

[81] Therefore, it is reasonable for Respondent to promulgate Law 72/2016 with an aim of 

orienting and managing the development of renewable energy industry from the very first 

stages of the restructuring of the Laocan energy market. The feed-in tariff scheme and the 

creation of Laocan Renewables Company, which are envisaged by Law 72/2016, were 

nothing more than Respondent’s effort to prevent and reduce possible risks to its energy 

market as well as its economy. Hence, Respondent’s actions were set to achieve a 

genuine public interest.  

3. Respondent’s measures was reasonable 

[82] The standard of reasonableness requires a State’s conduct to bear a reasonable 

relationship to a rational policy56. However, a State is not expected to act in accordance 

with best international practices57 or adopt the wisest policies58.  

[83] Due to such environmental crisis and ever-increasing pressure of the other ASNEC 

Member States and ASNEC, Respondent has no other choice but to sign the Seoul 

Agreement, adopt the Coal Directive, and enact Law 66/2016 and Law 72/2016 to 

comply with the Coal Directive. Even in such a dilemma, Respondent still endeavors to 

ensure that the content of Law 66/2016 and Law 72/2016 is reasonable and beneficial for 

investors. 

[84] The content of Law 66/2016 is based on a careful assessment of the economic 

conditions in the operation of coal-fired power plants59. The Laocan Parliament even set 

the maximum deadline possible under the Coal Directive for the phase-out of these power 

plants60. Meanwhile, Law 72/2016 offers investors in the renewable energy sector the 

                                                
54 Exhibit C-7, Preamble, p. 16, line 325. 
55 Exhibit C-7, Article 2, p. 16. 
56 Saluka, para 460, p. 94. 
57 Invesmart, para 459, p. 106. 
58 Paushok, para 310, p. 69. 
59 Exhibit C-8, Preamble, p. 18, line 381. 
60 Statement of Uncontested Facts, para 23, p. 59; Exhibit C-8, Article 1, p. 18. 
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support scheme, including an option entering into a 20-year energy supply contract at 

prices substantially above market value61. 

[85] Respondent also acted on the basis of careful consideration of the interests of investors 

in the energy sector and with the aim of maximizing the returns from their power plants 

under the circumstances. 

4. Respondent’s measures was conducted in good faith 

[86] Any authority exercising its discretionary sovereign power must not abuse its rights in 

the process62. Thus, sovereign actions must be taken in good faith to constitute a 

legitimate exercise of regulatory power63. In this regard, the Occidental Tribunal assessed 

whether the host State’s actions were based on objective reasons and facts64. 

[87] In December 2015, Laoc came under the ever-increasing pressure of the other ASNEC 

Member States and ASNEC itself to sign the Seoul Agreement65 because of the drastic 

spike in the number of natural catastrophes66 and following ASNEC’s environmental 

commitment under the Founding Charter of ASNEC. On 17 February 2016, the ASNEC 

Council adopted, by majority, Coal Directive, under which all coal-fired power plants in 

the ASNEC Member States shall be phased out by 31 December 202867. It must be 

highlighted that even though the Council member from Laoc voted against the adoption 

of the Coal Directive, she was outvoted. Within the legal framework of ASNEC, the Coal 

Directive shall be binding68. Therefore, under these objective reasons, there was nothing 

Respondent could have done to prevent the Coal Directive from being adopted and 

Respondent had no choice but to issue Law 66/2016 and Law 72/2016 in order to comply 

with its obligation to implement mandatory provisions of the Coal Directive. 

                                                
61 Statement of Uncontested Facts, para 23, p. 59; Exhibit C-9, Article 3, 7, p. 19-20. 
62 Saipem, para 160, p. 49. 
63 Fireman’s-Fund, para 176-177, p. 81. 
64 Occidental, para 162-163, p. 57. 
65 Respondent’s Response to the Notice of Arbitration, para 10, p. 27; Statement of Uncontested Facts, para 20, p. 58. 
66 Statement of Uncontested Facts, para 17, p. 58. 
67 Exhibit C-7, Article 7(1), p. 17. 
68 Exhibit R-3, Article 115(3), p. 32. 
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[88] Furthermore, the context of Law 66/2016 and Law 72/2016 also reflects the good faith 

manner of Respondent. Law 66/2016 is based on a careful assessment of the economic 

conditions in the operation of coal-fired power plants69 by setting the maximum deadline 

possible under the Coal Directive for the phase-out of these power plants70. Law 72/2016 

even offers investors in the renewable energy sector the support scheme, including an 

option entering into a 20-year energy supply contract at prices substantially above market 

value71. Thus, Respondent acted on the basis of careful consideration of the interests of 

investors in the energy sector and with the aim of maximizing the returns from their 

power plants under the circumstances72. 

5. Respondent’s measures did not create a discriminatory treatment 

[89] In order to prove discrimination, Claimant must prove the existence of different 

treatment for different parties in “like circumstances”73. “Like circumstances” have been 

defined as investors being in the same sector, which should be interpreted broadly to 

include the concepts of “economic sector” and “business sector”74. Differential 

treatment must be assessed between “directly competing” investors, even if they broadly 

operate in the same markets75. 

[90] Claimant may contend that Respondent’s actions create the discrimination between 

Claimant and renewable energy generating installations because of the priorities that the 

Law 72/2016 allows investors in the renewable energy sector to enjoy. 

[91] In cases, investors can only be compared with less like comparators if there is no 

identical comparators exist and overall of the case suggest that they are in like 

circumstances76. Thus, in this present dispute, even though Ticadia-1 and renewable 

energy generating installations compete face-to-face in the same energy market, they are 

                                                
69 Exhibit C-8, Preamble, p. 18. 
70 Exhibit C-8, Article 1, p.18. 
71 Exhibit C-9, Article 3, 7, p. 19-20. 
72 Respondent’s Response to the Notice of Arbitration, para 12, p. 27-28. 
73 ADC, para 442, p. 80. 
74 S. D. Myers, Partial Award, para 251, p. 63. 
75 ADF, para 155-156, p. 265-266; Loewen, para 139, p. 39-40. 
76 Methanex, Part IV - Chapter B - Page 6-14; ADM, para 202, p. 66-67. 
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not in like circumstances because there are other power plants (also coal-fired power 

plants) more similar to Ticadia-1 than renewable energy installations. 

[92] Furthermore, if compare between coal-fired power plants in the territory of Laoc, there 

are no facts indicating preferential treatment of domestic investors over the Claimant. On 

the contrary, the provisions of Law 66/2016 and Law 72/2016 does not indicate any 

discrimination when apply with both domestic and foreign investors as well as 

investments in the condition that the activity of coal power is within the territory of Laoc. 

[93] It should also be noted that the promulgation of Law 72/2016 creates no discrimination 

between Claimant and Laocan Renewables Company PLC. While Claimant is a bank 

incorporated under the laws of the Republic of Mercuria, Laocan Renewables Company 

PLC is merely a fund organization of the Laocan Government. Hence, Claimant and 

Laocan Renewables Company PLC are not in the same economic sector. 

[94] Even if the Arbitral Tribunal considers that Claimant and renewable energy generating 

installations with Claimant and Laocan Renewables Company PLC are in the same 

economic sector, Respondent submits that up to the time Claimant filed Notice of 

Arbitration, there was no actual damage arising from the discrimination that Law 72/2016 

may have created.  

[95] Furthermore, it is reasonable for Respondent to enact Law 72/2016, which has been 

discussed in detail in Section 2.  
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PRAYER FOR RELIEF 

 
 

For the foregoing reasons, Respondent respectfully requests this Tribunal to render an 

award in favour of Respondent, as follows:  

(1)  To declare that Mr. Perry Mason should be removed from this Tribunal;   

(2)  To declare that Claimant has no standing in the present dispute;   

(3)  To declare that the phase-out of coal-fired power generation implemented through 

Law 66/2016 is not attributed to Respondent under international law;   

(4)  To declare that Respondent's measures did not, in any event, violate the fair and 

equitable treatment standard as provided for in Article II of the ASNEC Energy 

Investment Treaty;   

(5)  To declare that Respondent has no obligation to pay to Claimant the compensation 

amount of USD 450,000,000;   

(6)  To order Claimant to bear all the costs of this arbitration.   

Respectfully submitted on September 23rd, 2020 

By: Team Barwick 	

On Behalf of Respondent 

      The Republic of Laoc    

 


