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Statement of Facts 

 Parties to the dispute 

1.  Claimant: Goliath National Bank JSC (‘GNB’) is a joint-stock company 

incorporated under the laws of the Republic of Mercuria (‘Mercuria’). All 

significant shareholders of GNB are large institutional investors from Europe and the 

United States. 

2.  Respondent: The Republic of Laoc (‘Laoc’), a parliamentary republic, is a small 

developed state. Its economy is predominantly based around industrial and 

agricultural sectors. 

 Respondent`s international obligations 

3. Laoc is a member of a regional economic integration organisation called the 

Association of Sovereign Nations for Economic Cooperation (‘ASNEC’), created on 

3 February 2012. On 21 June 2012, Laoc ratified the Treaty Concerning the 

Encouragement and Reciprocal Protection of Energy Investments in the ASNEC 

Region (‘EIT’). 

 Background to the investments 

4.  Between 2000 and 2015, the number of floods in the ASNEC countries and their 

magnitude was unusually high, with the ASNEC countries experiencing in total 14 

major floods, 6 of which occurred in Laoc. Over these 15 years, those floods led to 

the death of 85.000 people, destroyed more than 50.000 houses in various regions of 

Laoc and caused significant damage to the local infrastructure. 

 Investments 

5. Mountaintop Investments LLC (‘Mountaintop’) is a company incorporated in the 

Republic of Mercuria, a country neighbouring Laoc. Like Laoc, Mercuria is a 

member of ASNEC and has ratified the EIT on 28 June 2012. Mountaintop is 

specialized in investments into conventional power generation installations. 

6.  In August 2009, Mountaintop received a building permit for the construction of an 

850 MW coal-fired power plant, named Ticadia-1 (‘T-1’), in Ticadia, a municipality 

of Laoc. 



-Team Baxter- 

 

-Memorial for the Respondent- 

2 

 

7. In late 2010, Mercurian First National Bank JSC (‘MFNB’), a joint-stock company, 

agreed on providing USD 600 million (around 60% of the total cost of construction 

of T-1) for the construction of T-1. On 1 December 2010, Financing Agreement N° 

0940394 (‘Financing Agreement’) was concluded between the subsidiary of 

Mountaintop - Ticadia-1 LLC - and MFNB. The Financing Agreement is secured by 

a pledge of the shares in Ticadia-1 LLC as well as a pledge of the future power plant 

building and related assets (e.g., the land, permits, revenue streams, etc.). The 

Financing Agreement also provides that Mountaintop shall act as its guarantor. 

8.  The projected lifetime of T-1 is 40 years. The investment into the construction of the 

power plant is expected to break even after circa 20 years of successful operation, 

depending on coal prices and operational expenses. Ticadia-1 LLC is expected to pay 

off the entire amount of funds loaned for the construction by the time the investment 

breaks even. T-1 was commissioned and became fully operational on 25 September 

2014. 

 Dispute 

9. After the 2015 elections in Laoc, an environmental coalition held the majority in the 

Laocan Parliament. In December 2015, the Respondent - against the background of 

natural catastrophes occurring in Laoc and surrounding countries - decided to sign, 

together with other member states and ASNEC itself, the Seoul Agreement on 

Climate Change (‘Seoul Agreement’). The Seoul Agreement was ratified by the 

Respondent on 11 January 2016. 

10. Moved by this treaty, on 17 February 2016, the ASNEC Council adopted, by majority 

vote, Directive 2016/87 regarding renewable sources of energy (‘Coal Directive’). 

Under the Coal Directive, all coal-fired power plants in the ASNEC member states 

shall be phased out by 31 December 2028, i.e. in the following 12 years. The Laocan 

delegate in the ASNEC Council voted against the adoption of the Coal Directive but 

was outvoted. According to the law of ASNEC, the Coal Directive is binding upon 

any of its member states. Laoc would have no other option but to implement it. 

Otherwise Laoc would face severe penalties by ASNEC.  

11. On 6 July 2016, the Laocan Parliament implemented the Coal Directive by enacting 

Law 66/2016 “on the phase-out of Coal Energy on the Territory of the Republic of 

Laoc” (‘Law 66/2016’) prohibiting coal-fired power plants by 31 December 2028. 
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The Respondent decided to set the maximum possible deadline (i.e. 12 years) for the 

phase-out. The goal of this measure is to protect the Laocan people from further 

natural disasters caused by climate change contributed by greenhouse gas emissions 

from the coal-fired power plants. 

12. To prevent an electricity shortage and avoid damage to the Laocan economy, on 5 

December 2016, the Laocan Parliament adopted Law 72/2016 “on Energy 

Transition” (‘Law 72/2016’). Law 72/2016, inter alia, offers investors who would 

be affected by the coal phase-out but decide to invest further into the renewable 

energy sector an option of entering a 20-year energy supply contract at prices 

substantially above market value. Additionally, Laoc generously offered a priority of 

access to the electricity grid. 

13. Because Ticadia-1 LLC was unable to repay the loan and Mountaintop refused to 

fulfil its duty as a guarantor, MFNB decided to sell part of its credit portfolio. On 1 

July 2017, MFNB and the Claimant concluded an Assignment Agreement, where 

MFNB assigned to the Claimant: the rights under the financing agreement with 

Ticadia-1 LLC, all claims against Mountaintop as well as the rights to claim 

compensation from Laoc under the EIT in exchange for USD 150,000,000. 

 Arbitration 

14. The Claimant filed a Notice of Arbitration on 31 January 2019, registered as KCAB 

International n° 15503/IS. The Claimant requested the Tribunal to find Laoc liable 

for the breach of the EIT and accordingly demanded USD 450,000,000 as damages. 

15. The Respondent filed its Response, denying all of the Claimants’ claims and raising 

objections to the jurisdiction of the Tribunal and the admissibility of the claims. On 

16 June 2019, the Respondent filed a challenge against Mr. Perry Mason, the 

arbitrator appointed by the Claimant. The challenge is based on statements and social 

media postings made by Mr. Mason prior to his appointment, his appointment in two 

more cases that also deal with the ASNEC Coal Directive and his failure to disclose 

those appointments.  
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Summary of Arguments 

16. The Respondent asks this Tribunal to remove Mr. Mason from the Tribunal, as he 

must be considered partial under Art. 12 UAR. A reasonable third person can have 

no doubts about the partiality of Mr. Mason, when the assignment in the Hewer 

Plants case, his failure to disclose this assignment and his comments on the Podcast 

“The Arbitration Station” are considered in conjunction. 

17. The Respondent respectfully submits that the Tribunal has no jurisdiction over the 

present dispute. Specifically, the Claimant does not hold an investment treaty claim, 

as the Assignment Agreement between MFNB and the Claimant is invalid due to the 

intuitu personae characteristics of the claim and abuse of process. Additionally, the 

Claimant did not make a protected investment under the EIT, because the purchase 

of a loan is not an economic activity in the energy sector. 

18. Since the Respondent’s Parliament was placed under disposal of ASNEC and under 

effective control, the Respondent‘s actions are attributable to ASNEC under Art. 7 of 

the Articles on the responsibility of International Organizations (‘ARIO’). Further, 

ASNEC’s responsibility is exclusive. Therefore, Laoc is the wrong respondent in this 

case.  

19. Furthermore, Art II (1) EIT is not applicable because of the exception clause in 

Art IX (1) (a) EIT. Even if that was not the case, the Respondent additionally did not 

breach the fair and equitable treatment (‘FET’) obligation under Art. II (1) EIT. More 

specifically, the Respondent neither created legitimate expectations through 

statements of government officials or their legal framework, nor did the Respondent 

act discriminatory or in bad faith.   
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Arguments Advanced 

 

 Part One: Jurisdiction 

20. The Respondent respectfully asks the Tribunal to remove Mr. Mason from these 

proceedings, since there are serious doubts about his impartiality (I.). Additionally, 

the Tribunal does not have jurisdiction over the present proceedings as the Claimant 

does not meet the ratione personae (II.) and the ratione materiae condition (III.). 

Furthermore, the Tribunal lacks jurisdiction because it is necessary that ASNEC is a 

party to these proceedings (IV.). 

 I. Mr. Mason must be removed from the Tribunal due to his lack of impartiality 

21. Art. X (2) EIT states that the applicable arbitration rules are the UNCITRAL 

arbitration rules (‘UAR’) as in force at the commencement of the proceedings. 

Therefore, Art. 12 (1) UAR is the applicable standard for challenging an arbitrator. 

22. Previous tribunals which had to consider the UAR found in that regard that a party 

challenging an arbitrator does not have to have proof that he or she is actually not 

independent or not impartial, but only that there are reasonable doubts as to his 

independence or impartiality.1 To reach a judgement on the impartiality of an 

arbitrator, it is relevant to consider all relevant facts and circumstances cumulatively.2 

23. Mr. Mason‘s appointment in the Hewer Plants case (A.), his failure to disclose that 

appointment (B.) and his previously expressed opinions (C.) considered in 

conjunction raise justifiable doubts as to his impartiality. 

 A. Mr. Mason‘s appointment in the Hewer Plants case raises doubts about his 

impartiality 

24. An arbitrator can only be impartial in reaching his or her decision if he or she is not 

influenced by factors other than the merits of the case as presented by the parties.3 

This is to be determined from a reasonable third person’s point of view, having 

knowledge of all relevant facts.4 

 
1 Caron/Caplan, p. 214; Luttrell, p. 14; Vito Gallo, ¶ 19. 
2 Vito Gallo, ¶ 19; National Grid, Challenge of Arbitrator, ¶ 102. 
3 Perenco, ¶ 46. 
4 Ibid. 
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25. When an arbitrator is nominated in multiple cases with the same factual background 

and is therefore exposed to facts and legal arguments, a reasonable and informed 

third party would consider it extremely likely that the arbitrator prejudges legal issues 

based on the facts of previous cases.5 This leaves no other conclusion than that the 

arbitrator‘s objectivity and neutrality is tainted.6   

26. For example, in Caratube the arbitrator appointed by the respondent had already 

decided in a case with strong similarities, inter alia in regard to government 

measures, to the Caratube case. This led the tribunal to the decision that the arbitrator 

lacked impartiality and had to be removed.7 

27. Further, it is acknowledged that it cannot be expected from an arbitrator to create a 

“Chinese wall” in their head to separate a previous arbitration from a current one.8 

Following this, there is a high risk that the arbitrator unconsciously or consciously 

prejudges the factual issues.9 When one arbitrator is privy to more information due 

to his or her previous experience compared to the other arbitrators, this creates an 

imbalance of information and knowledge between the arbitrators and an inequality 

between the parties.10 The only viable solution in this situation is,  that the concerned 

arbitrator discloses the facts they acquired previously, if they appear relevant before 

the current tribunal.11 

28. Firstly, Mr. Mason was an arbitrator in the Hewer Plants case, in which an award 

was already issued. Not only did that case concern an investor who invested in a 

power plant as well, the claimant in the case also claims that Wellfalcon breached the 

FET standard with their implementation of the ASNEC Coal Directive. The 

similarities do not end there: Wellfalcon as well as the Respondent chose the longest 

possible timeframe (2028) for the phase-out and the claim is also based on an alleged 

breach of the provisions of the EIT. Furthermore, the tribunal also considered if 

responsibility for the coal phase-out should be attributed to ASNEC instead of the 

member state.12 Given these facts, it cannot be denied that the factual circumstances 

 
5 Caratube, ¶ 90. 
6 Ibid. 
7 Ibid. 
8 EnCana Arbitrator, ¶ 45. 
9 Reed/Atanasova, ¶¶ 35 ff. 
10 EnCana Arbitrator, ¶¶ 45 f. 
11 Ibid. 
12 Case, p. 50. 
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in both cases are extremely similar and raise the same legal questions regarding 

certain topics. 

29. Secondly, Mr. Mason has also been nominated in another case, C-Energy LLC v. 

Wellfalcon, which by his own admission concerns the same measures as the Hewer 

Plants case.13 

30. When including the case at hand, Mr. Mason will be involved in three extremely 

similar cases. He has heard different arguments and will continue to be exposed to 

facts and legal arguments, which will hold relevance to this present case. Even though 

the Respondent holds Mr. Mason in highest regards, it is not feasible for any 

arbitrator to keep these facts and arguments separate and not be influenced by them.  

31. Mr. Mason has failed to disclose his other nominations, since he did not deem it 

relevant, therefore one cannot be trusted that he will disclose all objectively necessary 

facts to the Tribunal during arbitration. Following this, the possibility of informing 

his co-arbitrators of every fact and argument which he has been exposed to in the 

other cases is neither practical nor accurate. 

32. In conclusion, it seems most improbable that Mr. Mason will decide the case based 

solely on what will be presented to him in the present proceedings. Therefore, a 

reasonable, informed third party would find it highly likely that his impartiality will 

be compromised should he arbitrate this case. This in turn provides grounds for 

removal under Art. 12 (1) UAR. 

 B. The failure to disclose said appointment raises further doubts about 

Mr. Mason‘s impartiality 

33. Art. 11 UAR states that an arbitrator “shall disclose any circumstances likely to give 

rise to justifiable doubts as to his or her impartiality or independence.” When in doubt 

about which facts he or she should disclose, it is good practice for an arbitrator to 

disclose every facet of his or her background to the fullest extent possible.14 

Especially in cases where arbitrators deal with similar factual circumstances, 

disclosing these facts “should be at the forefront of the mind of the arbitrators.”15 

Even though non-disclosure by itself may not pose grounds for a challenge, it can 

 
13 Case, p. 52. 
14 Caron/Caplan, p. 196. 
15 Giraldo-Carrillo, p. 96 f. 
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give rise to serious consequences,16 such as doubts regarding the arbitrator’s 

impartiality.17 

34. When Mr. Mason was appointed by the Claimant as an arbitrator in the present case, 

he was already appointed as an arbitrator in the Hewer Plants case. Due to the similar 

facts in that case and the present proceedings, the appointment in the Hewer Plants 

case raises doubts about Mr. Mason‘s impartiality. Nonetheless, he failed to disclose 

his appointment in that case in his Statement of Independence and Impartiality dated 

15 February 2019.18 Hence, Mr. Mason violated his duty to disclose under 

Art.  11 UAR, which creates serious doubts regarding his impartiality. 

 C. Previously expressed legal opinions contribute to Mr. Mason‘s lack of 

impartiality 

35. An arbitrator must also be considered impartial when he is not open to the arguments 

of one party.19 This is the case if the arbitrator has previously expressed his opinion 

on a particular legal issue and it can be assumed that he will no longer deviate from 

this opinion.20 In this case, the parties’ right to have their arguments heard by an 

arbitrator with an open mind prevails over Mr. Mason‘s right to arbitrate this case, 

so that he must be disqualified.21 

36. On 9 May 2018, Mr. Mason gave an interview to the podcast “The Arbitration 

Station” in which he said:  

“I do not see how climate change adds anything new to the debate in 

investment law that would make it worthwhile for the next generation 

to rehearse the police powers arguments again.”22  

37. According to the first part of this statement, Mr. Mason has already decided that 

climate change will not affect future arbitration proceedings. It is unlikely that 

Mr. Mason will be open to the Respondent’s arguments in any way, as he has already 

expressed his position on this issue. This is also clear from the context of the 

statement: since Mr. Mason formulated this opinion as a recommendation to all future 

 
16 Giraldo-Carrillo, p. 95. 
17 Baker/Davis, p. 50. 
18 Case, p. 47. 
19 Luttrell, p. 18. 
20 CC/Devas ¶ 64; Luttrell, p. 18. 
21 CC/Devas, ¶¶ 58 ff. 
22 Case, p. 49. 
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arbitrators, he is likely to believe strongly in this position and will hardly deviate 

from it.  

38. The phrase “rehearse police power arguments” in the second part of this statement 

also suggests that, in his view, the argumentation regarding the police powers is 

always the same. It can therefore be assumed that Mr. Mason will not attach 

importance to the arguments brought up in the present case, either, but will decide 

the case solely based on his preconceived opinion.  

39. Finally, Mr. Mason shows a strong bias in favour of investors when he recommends 

future arbitrators to understand “a project from the financial side to find the right 

solution for a case”, as this will usually be the position taken by claimant investors. 

Since the Respondent is entitled to have its arguments heard and ruled upon by an 

open-minded arbitrator, Mr. Mason must be removed from the Tribunal. 

40. Thus, we respectfully ask the Tribunal to consider Mr. Mason`s appointment in the 

Hewer Plants case, his failure to disclose this appointment and his comments on the 

podcast “The Arbitration Station” in conjunction. An objective informed third person 

would have serious doubts regarding Mr. Mason`s impartiality. Therefore, 

Mr. Mason must be removed from this Tribunal. 
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 II. The Tribunal lacks jurisdiction over the dispute because the Claimant does 

not meet the ratione personae condition 

41. In order to meet the ratione personae condition, the Claimant needs to be an investor 

under the EIT, which would require the Claimant to hold an investment treaty claim. 

However, MFNB could not assign the treaty claim to the Claimant because treaty 

claims are intuitu personae (A.) and the Assignment Agreement is invalid due to 

abuse of process (B.). 

 A. Possible treaty claims by MFNB are intuitu personae and can therefore not 

be assigned to the Claimant 

42. The intuitu personae characteristics of the treaty claim in question are based on the 

personal relationship between Respondent and MFNB, which prohibits an 

assignment (1.). Following this, the assignment is also invalid as the Respondent did 

not consent to it (2.). 

 1. The claim cannot be assigned because of the personal relationship between 

the Respondent and MFNB 

43. Investment Treaties grant certain subjective rights to investors,23 but not every 

subjective right is capable of contractual assignment.24 A treaty claim is a subjective 

right that “is not a readily assignable chose in action as shares in the stock-exchange 

market or other types of negotiable instruments”.25 It would be inappropriate to use 

the domestic law concept of assignment as an analogy for the assignment of treaty 

claims.26 

44. By finding it had no jurisdiction, the Mihaly tribunal followed the respondent‘s 

argumentation that the possibility of a valid assignment (to the claimant in that case) 

was precluded because of the personal nature of the negotiations between the host 

state and the investor.27 Other tribunals also found that the personal relationship 

between the investor and the host state sets limits to the assignability of claims.28 

 
23 Douglas, p. 10. 
24 Wehland, p. 573. 
25 Mihaly, ¶ 24; approving: Daimler, ¶ 144; Wehland, p. 574. 
26 Loewen, ¶ 233. 
27 Mihaly, ¶¶ 16 ff. 
28 Vannessa, ¶ 147; Banro, ¶ 4. 
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45. Thus, in order to determine the assignability of a claim, one must examine if a 

personal relationship exists which would prevent the assignability of the treaty claim. 

46. In the present case, MFNB‘s representatives participated in all relevant negotiations 

with the Respondent and Mountaintop.29 The Respondent could therefore assume 

that only these parties would make the investment and any subsequent disagreements 

would be resolved with the said parties. Therefore, the treaty claim has a strong link 

to the original investor MFNB. 

 2. The claim was not assigned from the Claimant to MFNB because the 

Respondent did not consent to the assignment 

47. Especially in a case, where a claim with a strongly personal character is assigned, it 

is necessary that the host state agrees to the assignment of the claim.30 Without the 

consent of the host state, the assignment must be considered invalid.31 Where the 

treaty is silent on the possibility of assignment, it cannot be assumed that it was the 

intention of the signing states to lose control over who could assert treaty breaches 

and bring arbitral proceedings against them.32 

48. As the Respondent did not consent to the assignment of the possible treaty claim 

from MFNB to the Claimant, the assignment was invalid, and the Claimant does not 

hold a treaty claim. Therefore, the ratione personae condition is not met. 

 B. The Assignment Agreement is invalid due to abuse of process 

49. When a party acquires a previously qualified investment for no reason other than to 

start litigation this constitutes without doubt an abuse of process.33 This is especially 

the case when, at the time of purchase and transfer, the acquiring party can foresee 

an actual dispute or there is a high chance of a future dispute.34 An overly liberal 

acceptance of assignee-investors, would certainly increase the conflict between a 

state´s right to regulate and investors’ rights.35 This applies particularly to assignees 

that do not concern themselves with the long-term impact on the host state. Such an 

 
29 Case, p. 10.  
30 Amco, ¶ 31; Mihaly, ¶ 24; Kirtley, p. 434; Jagusch/Sinclair, p. 296. 
31 Schreuer, p. 185. 
32 Wehland, p. 575. 
33 Phoenix Action, ¶ 142.  
34 Pac Rim Cayman, Jurisdictional Objections, ¶ 2.99. 
35 Goh, p. 29 f. 
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abuse of process disqualifies the claim, even if the acquired investment itself fits the 

given definition.36 

50. While it is accepted that MFNB‘s loan to T-1 was an investment, it is questionable 

that GNB entered the Assignment Agreement after it had not only become 

foreseeable but apparent that the investment was no longer profitable. MFNB had 

already sued Mountaintop in front of an ICC tribunal, so further legal disputes were 

foreseeable. According to MFNB and Mountaintop, T-1 already lost between 40-

50% of its original value.37 The Claimant must have been aware of these facts when 

purchasing the investment. 

51. Moreover, the Claimant has not shown any interest in the original returns plan or the 

assets they acquired and there has been no interaction between the assets located in 

Ticadia or the original partners of MFNB (Mountaintop or Ticadia-1 LLC). 

Furthermore, there seems to be no interest in either Laoc’s or Ticadia’s economy on 

the Claimant’s side. The protection of the original investment, which is the goal of 

the EIT, is not relevant to the Claimant.  

52. Since any alleged frustration has already occurred, it seems highly likely that the 

Claimant only agreed to the agreement in order to pursue legal action against the 

Respondent. An intent like this constitutes an abuse of process and therefore 

disqualifies the claim. Allowing the Claimant to be protected under the very treaty, 

whose goal is no longer being upheld by the Claimant, certainly constitutes an abuse 

of rights. 

53. Preventing an entity like MFNB or GNB from buying or selling their assets and the 

related claims, does not create an unacceptable regulatory gap because one cannot 

neglect that MFNB could have pursued other means in order to try and secure their 

claim, e.g. third-party litigation funding.38 Given that MFNB had other options that 

could yield similar results, one cannot argue that there is a regulatory gap. 

  

 
36 Phoenix Action, ¶ 142. 
37 Case, p. 21/22. 
38 Wehland, p. 575. 
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 III. The Tribunal lacks jurisdiction over the dispute because the Claimant does 

not meet the ratione materiae condition 

54. The Claimant does not meet the ratione materiae condition as it did not make an 

investment in the host state of Laoc (A.). Additionally, the Claimant can only assert 

damages that were caused after the Assignment Agreement was concluded (B.). 

 A. The Claimant did not make an investment in Laoc  

55. It is not sufficient for a potential claimant to own someone else’s investment. It is 

necessary for a claimant to have made their own investment in the host state,39 which 

in this case would be the Respondent. 

56. In order to determine what an investment is under a certain treaty, one should not 

only rely on the provided definition, but also interpret the treaty in accordance with 

Art. 31 (1) of the Vienna Convention on the Law of Treaties (‘VCLT’) which states 

that one should pay special attention to the general context, the object and the purpose 

of the treaty.40 According to Art. 31 (2) VCLT, the general context also includes the 

Preamble. 

57. Art. I (1) EIT refers to an investment as  

“every kind of asset owned or controlled by Investors of a Contracting 

Party, either directly or indirectly, outside that Contracting Party’s Area 

but within the Area in terms of Article I (6)(b).“ 

58. More importantly, Art. I (3) EIT adds, that such an investment needs to be associated 

with an “Economic Activity in the Energy Sector”, which  

“means an economic activity concerning the exploration, extraction, 

refining, production, processing, utilization, storage, land transport, 

transmission, distribution, trade, financing, marketing, or sale of any 

energy resources (including natural resources), materials, installations 

and products.”41 

59. The preamble of the EIT declares goals such as sustaining the economic growth and 

investment flow in the ASNEC region as well as recognizing the importance of an 

efficient use of energy and energy resources.42 A possible investment made by the 

Claimant must adhere to these goals and specifications. 

 
39 Rubino-Sammartano, p. 97 f. 
40 Alps Finance, ¶¶ 236 f. 
41 Case, p. 63. 
42 Case, p 62. 
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60. Firstly, the Assignment Agreement cannot be considered an “Economic Activity in 

the Energy Sector” according to Art. I (3) EIT. Claimant bought the alleged right to 

be MFNB’s legal successor for USD 150.000.000 from MFNB. MFNB is the only 

one who profits from the Claimant’s payment under the Assignment Agreement. The 

assets in Laoc were not at all affected by this assignment. Therefore, the Claimant 

did not in any way, shape or form contribute to the Respondent’s economy.  Thereby, 

the purchase was solely a national action, which cannot be classified as an 

international investment in the host state. Additionally, the action cannot be 

considered to “finance” any energy installation. Thus, the purchase of a loan 

repayment claim is not an economic activity in the energy sector. 

61. Secondly, none of the Preamble’s goals have been met by the Claimant’s actions, 

which further proves the lack of an investment by the Claimant itself. The assignment 

did not contribute to the economic growth or investment flow in the ASNEC region, 

because both GNB and MFNB are incorporated under the laws of Mercuria and the 

contract was also ratified according to Mercurian national law. 

62. As established earlier, the Claimant does not have any interest in the original 

investment, rather, the Claimant wanted to acquire the right to arbitrate under the 

EIT. The Claimant did not engage with the original investment and did not want to 

invest in the Laocan energy sector at all. 

63. On top of that, Law 66/2016, which allegedly created the claim under the EIT, was 

in force before the assignment agreement was made. Even if the agreement 

constituted an investment, the Claimant cannot assert a frustration of its legitimate 

expectations. 

 B. The Claimant can only assert damages that were caused after the assignment 

agreement with MFNB was concluded 

64. The assignment of the investment‘s underlying assets does not necessarily lead to an 

assignment of the treaty claim.43 Where the treaty claim is intuitu personae under 

international law, the claim for damages arising out of an investment treaty remains 

 
43 Rubino-Sammartano, p. 98; El Paso (Jurisdiction), ¶ 135. 
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with the assignor.44 The assignee may then be entitled to assert contract claims, but 

not treaty claims.45 

65. In Encana, the claimant sold its subsidiary which held the investment. The tribunal 

found that Encana could only claim the loss or damage, which occurred up to the 

time the subsidiary was sold.46 Future losses could only be enforced by the claimant‘s 

successor in ownership of the subsidiary.47 

66. It is known that the investment‘s underlying assets, in particular the claim against T-

1 to pay back the loan, have been assigned from MFNB to GNB under Mercurian 

law. However, that does not entitle GNB to bring a possible investment treaty claim 

that is still owned by MFNB before this Tribunal. 

67. Just like in Encana, the Claimant can only claim damages caused by events that 

occurred after it received the claim against T-1, while MFNB can claim the damages 

caused until they sold the claim against T-1 to the Claimant.48 Only MFNB would 

have suffered damages, since the Respondent‘s measures all took place in 2016 and 

GNB only agreed to the assignment of the claim in 2017. Hence, the Claimant has 

no standing before this Tribunal. 

  

 
44 Daimler, ¶ 145. 
45 Rubino-Sammartano, p. 98. 
46 EnCana, ¶ 126 f. 
47 Ibid. 
48 EnCana, ¶ 127; Daimler, ¶ 145. 
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 IV. The Tribunal lacks jurisdiction because ASNEC is not a party to these 

proceedings  

68. The Monetary Gold Principle, established by the International Court of Justice 

(‘ICJ’), states that an international court or tribunal should not exercise its 

jurisdiction over cases, where the legal interest of a third state constitutes the very 

subject matter of the decision.49 An exception can be made and the tribunal may 

proceed if the necessary third state or even a necessary third non-state party50 joins 

the proceedings as a full party.51 Since the concept of the Monetary Gold Principle 

can be applied outside the realms of the ICJ, the idea of including the sphere of 

international arbitration has been gaining popularity.52  

69. As can be derived from the Nauru case, a tribunal must answer the preliminary 

request for the international responsibility of the third party when the determination 

of a third-party responsibility constitutes „a prerequisite for the determination of the 

responsibility‟ of the respondent state.53 

70. In the present proceedings ASNEC is a third party in the sense of the Monetary Gold 

Principle. Thus, the Tribunal cannot decide without answering the question of 

ASNEC‘s responsibility under the EIT. In this situation the Monetary Gold Principle 

dictates that jurisdiction must be declined, as ASNEC is not a party to these 

proceedings.  

 
49 Monetary Gold, p. 17. 
50 Chevron, ¶ 4.60. 
51 Monetary Gold, p. 17; Crawford, p. 672. 
52 Larsen, ¶ 11.17. 
53 Nauru, ¶ 55. 
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 Part Two: Merits 

71. The claims brought forward lack merit, as ASNEC is responsible for Law 66/2016 

(I.) and additionally, the Respondent did not violate any obligations incorporated in 

the EIT (II.). 

 I. ASNEC is responsible for Law 66/2016 

72. Starting arbitration against the wrong respondent leads to the dismissal of the case.54 

All claims must be dismissed since Laoc is the wrong respondent in the present case.  

The Claimant should have started arbitration proceedings against ASNEC and not 

Laoc as the enactment of Law 66/2016 must be attributed to ASNEC under 

Art. 7 ARIO (A.). Furthermore, ASNEC‘s responsibility for the measures is 

exclusive (B.). 

 A. ASNEC is responsible for Law 66/2016 under Art. 7 ARIO 

73. As stated in Article 120 of the ASNEC Founding Charter (‘AFC’) 

“the attribution of conduct, as between the member states and the 

Association, shall be governed, in particular, by Articles 6 and 7 of the 

Articles on the Responsibility of International Organizations.” 

 Under Art. 7 ARIO  

 “[t]he conduct of an organ of a State or an organ or agent of an 

international organization that is placed at the disposal of another 

international organization shall be considered under international law 

an act of the latter organization if the organization exercises effective 

control over that conduct.” 

74. The requirements of Art. 7 ARIO are fulfilled as ASNEC is an International 

Organization (‘IO’) (1.), the Parliament of Laoc is placed at the disposal of ASNEC 

while implementing Law 66/2016 (2.) and ASNEC exercised effective control over 

the Respondent (3.). Therefore, the implementation of Law 66/2016 must be 

considered an act of ASNEC under Art. 7 ARIO. 

 1. ASNEC is an IO 

75. ASNEC is an IO as it fits the definition provided for a “Regional Economic 

Integration Organisation” in Art 1 (5) EIT. There, a REIO is defined as: 

 
54 Hoffmeister, p. 736. 
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“an organisation constituted by states to which they have transferred 

competence over certain matters a number of which are governed by 

this Treaty, including the authority to take decisions binding on them in 

respect of those matters”.55 

76. ASNEC is constituted by its member states, which include the Respondent and 

Mercuria. In Art. 61 AFC the member states transfer competence to ASNEC 

regarding the Environment56 and continue to do the same in Art. 75 (I) AFC regarding 

the Energy Market. 57 ASNEC further has its own legal personality, because it bears 

rights and obligations.58 

77. Following this, the AFC does not only oblige ASNEC to act in order to achieve the 

goals laid out in the preamble and the following paragraphs, Art. 75 (II) AFC further 

enables ASNEC to pass legislation regarding these topics.59 Furthermore, 

Art. 115 AFC cements the binding nature of said legislation and additionally enables 

ASNEC to direct the member states by giving recommendations.60 

78. Clearly, there is no doubt that ASNEC is an IO, with its own legal personality, which 

can be and in this case is responsible for its member state´s actions.  

 2. Laoc’s Parliament is placed “at the disposal” of ASNEC when implementing 

an ASNEC directive 

79. Under Art. 7 ARIO, a state organ must be placed “at the disposal” of an IO, which 

Laoc‘s Parliament was. As is clear from the commentary and the context the term 

“placed at the disposal of another IO” in Art. 7 ARIO refers to, in contrast to 

Art. 6  ARIO, the organ of a state that still acts to a certain extent as an organ of the 

seconding state.61 Hence, in Art. 7 ARIO, “placed at the disposal of” an IO refers to 

a situation where the seconded organ is still a state organ.62 

80. While implementing an ASNEC directive, the Laocan Parliament is certainly still a 

state organ of the Respondent. The nature of the law passed by the Parliament does 

not change the character or the position of the Parliament in the Laocan constitutional 

 
55 Case, p. 63. 
56 Case, p. 32. 
57 Case, p. 33. 
58 Ahlborn III, p. 52. 
59 Ibid. 
60 Ibid. 
61 ARIO commentary, Art 7, ¶ 1. 
62 Johansen, p. 187; d’Argent, p. 25. 
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structure.63 Nevertheless, it makes a difference whether the Parliament makes use of 

its own legislative right or compulsorily implements a directive from ASNEC. As 

Art. 120 AFC states, ASNEC “enforces or implements its legal acts through the 

organs of its member states.” Art. 115 (3) AFC therefore presupposes that the 

member states make their institutions available in order to implement a directive. 

Thus, when member states‘ organs implement a directive they are “placed at the 

disposal” of ASNEC.  

81. Laoc‘s Parliament was therefore “placed at the disposal” of ASNEC when 

implementing the Coal Directive by enacting Law 66/2016. 

 3. ASNEC exercised “effective control” over the Respondent 

82. The Laocan Parliament was under “effective control” of ASNEC within the meaning 

of Art. 7 ARIO when implementing Law 66/2016. 

83. The term “effective control” in Art. 7 ARIO refers to both factual and normative 

control.64 Normative control is exercised by an IO over the organs of their members 

to the extent that it has competence.65 Enacting a decision which is both within its 

competence and binding upon its member states fulfils the criterium of “normative 

control”.66 

84. For example, the European Union, an IO, was held liable for the conduct of its 

member states‘ organs in several cases in which member states implemented binding 

decisions by the European Union.67 

85. The tribunal in Electrabel followed a similar approach. In that case the investor 

asserted a breach of the FET standard as the responding state terminated an energy 

agreement prematurely. The tribunal dismissed the claim as the respondent was 

bound by a decision of the European Union, which forced them to terminate the 

agreement prematurely. The decision was based on the argument that such a decision 

by an IO cannot give rise to liability for the member state.68 

 
63 Ahner, p. 285. 
64 Ahlborn, p. 41; Ratz, p. 86. 
65 Ahlborn II, p. 10. 
66 Ratz, p. 102. 
67 EC - Trademarks and Geographical Indications, ¶ 7.725; EC — Selected Customs Matters, ¶¶ 7.547 ff. 
68 Electrabel, ¶¶ 6.70 ff. 
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86. In the case at hand, ASNEC exercised its competence for energy related issues 

deriving from Art. 75 AFC by enacting the Coal Directive. Under Art. 7 (1) of this 

Directive in connection with Art. 115 (3) AFC, the Respondent was obliged to enact 

a law that reduces the production of energy from coal-fired power plants to zero by 

31 December 2028. Said obligation was fulfilled when the Laocan Parliament 

enacted Law 66/2016. 

87. Moreover, if the Respondent had not implemented the Coal Directive, it would have 

risked infringement proceedings under Art. 124 AFC. These proceedings can not 

only lead to the suspension of Respondent‘s rights deriving from the AFC 

(Art.  124 (4) (a)), but also to the imposition of a penalty payment on the Respondent 

(Art. 124 (4) (b)). The Respondent cannot reasonably be expected to bear these 

penalties by not implementing the Coal Directive. 

88. Additionally, the IO’s control is enhanced by the fact, that it is usually the IO and not 

the member state that is capable of removing the normative act in case of a breach of 

an international obligation.69 Even if the Respondent wanted to act contrary to the 

Coal Directive, there was no feasible way for the Respondent to introduce 

Law  66/2016 differently. Only ASNEC could remove the Directive that was the 

origin of the alleged damages of the Claimant. Therefore, ASNEC was in full control 

over the conduct. 

89. As the Laocan Parliament had no other choice but to implement the Coal Directive, 

they were under effective control of ASNEC within the meaning of Art. 7 ARIO. 

Therefore, the Tribunal should follow international jurisprudence such as the tribunal 

in Electrabel and attribute the implementation of Law 66/2016 solely to ASNEC. 

90. The fact that the Coal Directive leaves the member states with a discretionary power 

to choose the time frame does not change this result. The phase-out itself was 

inevitable, the fact that the Respondent had discretion regarding the timeframe does 

not change that. Furthermore, when the Laocan Parliament enacted Law 66/2016 it 

decided to set the deadline for the operation of coal-fired power plants on 

31 December 2028, the latest possible date for the coal phase-out as dictated by 

ASNEC. Therefore, the discretion was already exercised in favour of the Claimant. 

 
69 Nedeski/Nollkaemper, p. 51. 
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91. As the requirements under Art. 7 ARIO are fulfilled, the implementation of Law 

66/2016 must not be attributed to the Respondent but to ASNEC. Therefore, Laoc is 

the wrong respondent in the present proceedings. 

 B. The responsibility of ASNEC for the measures is exclusive 

92. ASNEC´s responsibility is exclusive, as the concept of joint responsibility has never 

been used by international courts.70  

93. The dominant concept71 of individual/independent attribution is further backed by 

the ILC, which denied the possibility of dual attribution for several bases.72 They 

even explicitly denied dual attribution through Art. 6 ARIO, since attribution of 

conduct needs to be made on an individual basis and this attribution is further 

exclusive.73 Furthermore, the ICJ, too, solely focused on independent wrongdoing in 

two separate cases: The Corfu Channel case74 and the Nauru case75. 

94. The only “rather exceptional”76 cases, where dual attribution may be applied, is when 

it is not clear if the organ was exercising functions of the controlling organization.77  

95. It has already been established that ASNEC is responsible under Art. 7 ARIO. The 

ARIOs were drafted by the ILC, which denies dual attribution in general as well as 

explicitly for Art. 6 ARIO.78 A different approach cannot be considered for 

Art.  7 ARIO. While Art. 6 ARIO concerns a fully seconded organ and Art. 7 ARIO 

concerns an organ placed at the disposal of the IO, both allow the acts of a state organ 

to be attributed to the IO, if a certain extent of control can be proven. Holding both 

articles to different standards is therefore unreasonable. Following this, Art. 7 ARIO 

does not allow for dual attribution, which makes the attributed responsibility 

exclusive to ASNEC. 

96. It further is not unclear, if Laoc‘s Parliament exercised functions of ASNEC, the 

controlling organization. There can be no doubt that the Respondent exclusively 

 
70 Ahlborn, p. 24. 
71 Nollkaemper/Jacobs, p. 381. 
72 Ibid., p. 383. 
73 Ibid. 
74 Corfu Channel, p. 15. 
75 Nauru, ¶ 48. 
76 Palchetti, p. 52. 
77 Ibid. 
78 Nollkaemper/Jacobs, p. 383. 
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fulfilled its duty as a member state, to transfer ASNEC‘s binding directive into 

Laocan law by implementing Law 66/2016. The Parliament, which, as established 

above, was placed at the disposal of ASNEC, solely exercised the function bestowed 

upon it.  

97. Finally, Art. 120 AFC indicates that the parties are seeking to clarify responsibilities. 

Therefore, it cannot be assumed that the parties are seeking a shared responsibility 

towards third parties, which would then lead to further disputes in the internal 

relationship between ASNEC and its member states. Also, since ASNEC, as stated 

in the preamble of the AFC, is striving for a peaceful internal relationship, a shared 

responsibility must be rejected. 

98. As a result, it is evident that ASNEC and not the Respondent is solely responsible 

for the implementation of Law 66/2016. 
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 II. Respondent did not violate any obligations incorporated in the EIT 

99. Even if the Tribunal finds that the responsibility for the measure must be attributed 

to the Respondent, the claims presented lack merit. Contrary to what the Claimant 

asserts, the implementation of Law 66/2016 does not constitute a violation of 

Art. II (1) EIT. The Respondent submits that due to the exception clause in 

Art. IX (1) (a) EIT, this claim must be rejected as Art. II (1) EIT is not applicable 

(A.). Additionally, the Respondent did not breach its FET obligation under 

Art. II (1) EIT (B.). 

 A. Art. II (1) EIT is not applicable because the Respondent‘s measures fall under 

Art. IX (1) (a), (b) EIT 

100. Exception clauses are incorporated in IIAs to provide a greater regulatory flexibility 

to host states for certain areas covered by the exception clauses.79 They are meant to 

resolve the occasionally arising normative conflict between treaty obligations on the 

one hand and the pursuit of legitimate non-economic public welfare objectives on the 

other hand in favour of the latter.80 Art. IX EIT contains such a general exception 

clause. 

101. If the contested measure falls under the listed exceptions and fulfils all other 

qualifications of the clause, the state cannot be held liable for violating any of the 

other Treaty Provisions.81 That means that the host state is exempted from the duty 

to pay compensation.82 

102. The Respondent´s measures were within the scope of Art. IX EIT, because they were 

taken in pursuit of a legitimate goal, such as the protection of human, animal or plant 

life or health (Art. IX (1) EIT) (1.) and they were necessary to achieve these specific 

goals (Art.  IX (2) EIT) (2.). 

 1. The Respondent´s measures comply with the legitimate aim of 

Art. IX (1) (a) EIT 

103. The Respondent is entitled to adopt a measure to protect human, animal or plant life 

or health under Article IX (1) (a) of the EIT. There must be a rational or objective 

 
79 Newcombe, p. 8; Henckels, ¶ 8. 
80 Sabanogullari, p. 40. 
81 UNCTAD expropriation, p. 89. 
82 Sabanogullari, p. 40. 
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relationship between the evidence and the measure taken by the state.83 It is not 

necessary that risk evaluations and measures have to be supported by a consensus or 

even a majority view among scientists.84 Rather, “qualified and respected sources”, 

even if they constitute a minority view, are considered sufficient.85 Environmental 

measures constitute an exception if they relate to the protection of human, animal or 

plant life or health.86 

104. The coal-fired power plants in Laoc contribute to a great extent to Laoc’s greenhouse 

gas emissions. Greenhouse gas emissions accelerate global warming, which leads to 

a rising sea level which in turn increases the risk of natural disasters, such as floods.87 

The report set forth by the Laocan task force of environmental scientists clearly lays 

out that there is a direct correlation between the growth of coal emissions and the 

intensity of floods over the past years.88 The task force considers the greenhouse gas 

emissions made by numerous coal-fired power plants operated in Laoc as the most 

probable explanation for the growing number of floods.89 

105. These floods cost 85.000 people’s lives and destroyed more than 50.000 houses in 

Laoc during the previous years.90 In total there have been 14 major floods in the 

ASNEC region in just 15 years.91 The Respondent has no other choice but to rely on 

science to protect its population. And science clearly shows that the greenhouse gas 

emissions are an immediate threat to the life and health of the people of Laoc. When 

implementing Law 66/2016, the Laocan Parliament‘s hand was forced by a strong 

consensus amongst scientists. 

106. Hence, the phase-out of the coal-fired power plants falls within the general exception 

clause according to Art. IX EIT as a measure aimed at the protection of human, 

animal life and health.  

 
83 Japan – Agricultural Products II, ¶ 84; Martinez-Fraga/Reetz, p. 20. 
84 Sabanogullari, p. 255. 
85 EC-Asbestos, ¶ 178. 
86 Sabanogullari, p. 255. 
87 Drivers/Trends/Mitigation, p. 364. 
88 Case, p. 31. 
89 Case, p. 31. 
90 Case, p. 58. 
91 Case, p. 58. 
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 2. The measures were necessary to the stated end according to Art. IX (2) EIT 

107. According to Art. IX (2) EIT, a measure is qualified as an exception if it is 

 “duly motivated and (does) not nullify or impair any benefit one or more other 

 Contracting Parties may reasonably expect under this Treaty to an extent 

 greater than is strictly necessary to the stated end”.  

108. Following this, a measure taken by the Respondent needs to be necessary. A measure 

is necessary if it is the least intrusive but effective instrument to reach a qualified 

goal.92 

109. In this case, the Respondent not only chose the longest possible timeframe for the 

coal phase-out when implementing Law 66/2016, it also implemented another law, 

Law 72/2016, to reduce potential negative consequences.  

110. Furthermore, 12 years is an appropriate time span for an investor to find a solution 

or adapt to the changing business environment. Especially since the Claimant was 

offered a new deal through Law 72/2016, which would have allowed them to gain a 

new, profitable investment. 

111. Additionally, the Respondent did strive to protect not only their environment, but 

their population by phasing out coal in the long run. Floods which were linked to the 

coal industry, were endangering the Respondent‘s inhabitants. Before making 

changes within its legal regime, the Respondent did try to combat the danger which 

floods pose in different ways, e.g. by building dams. Unfortunately, all other efforts 

proved futile.93 Not attempting to change the energy market would mean to 

knowingly endanger the Respondent’s population. The Respondent cannot be forced 

to hold the interest of investors higher than the welfare of its own population. There 

was simply no other alternative which would have achieved the goal of protection of 

human and animal life and health in the same way as the Respondent‘s action without 

being more intrusive.  

112. The Respondent‘s measure was indeed necessary and thereby qualifies as an 

exception under Art. IX EIT.  

 
92 Rivers, p. 181. 
93 Case, p. 31 
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 B. The Respondent did not violate its FET obligation under Art. II (1) EIT 

113. Even if the Tribunal finds that the Respondent‘s measures do not fall under the 

exception clause in Art. IX (1) (a) EIT, the Respondent did not breach the FET 

standard under Art II (1) EIT. The central element of the FET standard is the notion 

of legitimate expectations.94 Additionally, host states are obliged under the FET 

standard to not act discriminatory95 or in bad faith.96  

114. The Respondent did not breach the FET standard under Art. II (1) EIT as the 

Respondent’s actions did not create legitimate expectations of stability of the 

regulatory framework for the Claimant (1.). Even if the Tribunal finds that legitimate 

expectations were created, the Respondent did not violate them as the Respondent‘s 

right to regulate prevails over the Claimant‘s expectations (2.). Furthermore, the 

Respondent executed its measures in a non-discriminatory manner (3.) and in good 

faith (4.). 

 1. The Respondent‘s conduct did not create legitimate expectations 

115. Legitimate expectations can only be created by a specific commitment towards the 

investor, which the investor takes into account when making his investment.97 To be 

considered a specific commitment towards the investor, the representation by the 

respondent must meet the high threshold of a “quasi-contractual relationship” 

between the state and the investor.98 Neither the representations by the Governor Ji-

Yeong (a.) nor the Respondent’s general legal framework (b.) can be considered a 

quasi-contractual relationship and therefore do not meet the requirements for a 

specific commitment towards the Claimant or its predecessor. 

 a. Statements by the Governor Ji-Yeong did not create legitimate expectations 

116. Neither political statements nor commercial incitements meet the requirements for a 

specific commitment towards the investor.99 

117. For example, in El Paso the President of the Argentine Republic stated in a message 

to the National Congress that the process of transformation of the electricity sector is 

 
94 Saluka, ¶ 302; Dolzer/Schreuer, p. 145. 
95 Waste Management II, ¶ 98. 
96 Genin, ¶ 367. 
97 El Paso, ¶ 348; Glamis Gold, ¶¶ 621-622; Waste Management II, ¶ 98. 
98 Glamis Gold, ¶ 766. 
99 Continental, ¶¶ 260-262; PSEG, ¶ 241. 
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accompanied by the “required legal certainty”.100 The tribunal ruled that this 

statement was not a specific commitment, because “it is one thing to be induced by 

political proposals to make an economic decision, and another thing to be able to rely 

on these proposals to claim legal guarantees”.101 Additionally, it was stated that 

“investment-promoting road shows” are exactly the kind of actions that are not 

capable of creating legitimate expectations.”102 Similarly, the tribunal in Continental 

ruled that “political statements have the least legal value”.103 

118. In the case at hand, the representations by the Governor Ji-Yeong are merely political 

statements and commercial incitements. 

119. First, it is acknowledged by the Respondent that the Governor Ji-Yeong made direct 

representations to the original Investors Mountaintop and MFNB on 19 August 

2009.104 However, the promises made by the Governor Ji-Yeong were made 

conditionally upon the competence of the government officials. Since the Governor 

Ji-Yeong cannot prevent laws of the Laocan Parliament to be executed in his 

municipality, this statement clearly did not cover national legislative changes. 

Objectively, the Governor ‘s statement could not be interpreted in a way that he 

promised something that is beyond his power. 

120. Second, another statement by the Governor Ji-Yeong that the Claimant asserts 

created legitimate expectations was made in the Ticadian Weekly Journal.105 There, 

the Governor Ji-Yeong ensured to maintain “favourable conditions for foreign 

investors”. This statement is comparable to the one made by the President in the El 

Paso case. However, the statement is in fact even less suitable to meet the 

requirements of a specific commitment as it was made in a newspaper, unlike in the 

El Paso case, where the statement was at least made in a legal context. Therefore, 

this statement is obviously of a political nature. 

121. Third, the presentations at investment forums by the Governor Ji-Yeong are similar 

to “investment-promoting road shows” and must therefore be considered commercial 

incitements. The Respondent does not deny that the statements by the Governor Ji-

 
100 El Paso, ¶ 393. 
101 El Paso, ¶¶ 394 f. 
102 Ibid. ¶ 392. 
103 Continental, ¶ 261. 
104 Case, p. 10. 
105 Case, p. 14. 



-Team Baxter- 

 

-Memorial for the Respondent- 

28 

 

Yeong may have had an impact on MFNB’s decision to invest in Laoc. However, 

this incitement needs to be differentiated from a legal guarantee. Hence, Govenor Ji-

Yeong’s encouragements did not create legitimate expectations. 

122. At none of these occasions did the Governor Ji-Yeong intend to confer legal rights, 

nor should his actions be interpreted that way. It is intolerable if a casual remark 

would lead to the same consequences as a contractual stabilization clause. Therefore, 

the statements by the Governor Ji-Yeong did not create legitimate expectations for 

the Claimant. 

 b. The Respondent’s general regulatory framework did not create legitimate 

expectations 

123. While foreign investors need to be protected from unreasonable modifications of a 

legal framework, there can be no legitimate expectations that the legal framework 

will never be changed by the state, especially in times of crisis.106 

124. As the tribunal in Methanex elaborated, investors need to anticipate regulatory 

changes in highly regulated markets, unless there were assurances that the framework 

would not be changed.107 As long as there is no stabilization clause in place, states 

do not need to guarantee stability.108 Therefore, a shift to renewable energy was 

indeed evident (aa.), the operating license does not promise stability, it rather 

suggests that changes could occur (bb.). Moreover, the coal market is highly 

regulated, which was known to the Claimant (cc.) and there was no stabilization 

clause in place (dd.). 

 aa. A shift to renewable energies in the ASNEC region was evident 

125. An investor cannot expect that a state will refrain from regulatory changes, if the 

investor willingly entered into a situation which is under close supervision from 

various interest groups and where the concern for environmental issues is notoriously 

high.109 

 
106 Impregilo, ¶ 291. 
107 Methanex, Part IV, Chapter D, ¶¶. 9–10. 
108 Potestà, p. 32. 
109 Methanex, Part IV, Chapter D, ¶¶ 9-10. 
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126. In Glamis Gold, the tribunal did not find legitimate expectations, since the investor 

was mining in a country that was increasingly becoming aware of the environmental 

risk of such practises.110 

127. Similarly, the people of Laoc were becoming increasingly weary of coal mining, 

which is indicated by the rise of the Laocan environmental party.111 The reason for 

the increasing popularity the LEU received can inter alia be traced back to the 

devastating floods caused by coal-fired power plants.112 Additionally, all surrounding 

states had already transitioned to other forms of electricity, which is why the 

Respondent was likely to eventually follow suit and change their energy policies.  

128. MFNB knew at the time the investment was made that the energy sector, especially 

in regard to coal-fired power plants, is a highly regulated market.113 Thus, MFNB 

could not expect that the legal framework applicable at the time of the investment in 

Laoc would remain unchanged. 

 bb. Operating License of T-1 suggests that alteration in domestic laws is possible 

129. In general, expectations are only protected as they exist at the time of the 

investment.114 So even though it is acknowledged by the Respondent that the grant 

of a license can create legitimate expectations,115 the exact point in time is crucial to 

determine the extent of said expectations. 

130. The investment by MFNB, the loan to Ticadia-1 LLC, was made on 1 December 

2010, nearly four years before the license for the commercial operation of T-1 was 

issued. Therefore, it is not suited to substantiate legitimate expectations, regardless 

of its content. 

131. Additionally, one of the conditions stipulated in the operating license of T-1 is that 

the operation of T-1 has to comply with the applicable laws of the Respondent.116 

Therefore, it should be obvious to the Claimant that as laws, especially in the energy 

sector, naturally evolve over time, T-1 will not be excluded from those natural 

 
110 Glamis Gold, ¶ 767. 
111 Case, p. 15. 
112 Case, p. 31. 
113 Case, p. 11. 
114 Azurix, ¶ 372; Duke Energy, ¶ 340; Saluka, ¶ 329; Siemens, ¶ 299. 
115 LG&E, ¶ 119. 
116 Case, p. 30. 
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alterations. This is especially true if the expected lifespan of the investment was as 

long as 40 years. 

 cc. MFNB knew that the energy market, especially for coal-fired power plants 

is a highly regulated market 

132. When making the investment, a certain due diligence is required from the investor.117 

The investor “must anticipate that the circumstances could change, and thus structure 

its investment in order to adapt it to the potential changes of legal environment”.118 

This is especially the case if the investor knowingly enters a highly regulated 

market.119 

133. There is proof that MFNB was aware that the market for coal-fired power generation 

is highly regulated as it was discussed during a meeting of the MFNB board.120 

Several directors criticised the potential investment, fearing the regulations would be 

too high. Nevertheless, they accepted them with approval. With the default of the 

loan, the entrepreneurial risk, which was known to the investor at the time of the 

investment, has materialised. MFNB has failed to structure its investment in a way 

to respond to regulatory changes, even though they knew those were likely to occur. 

Therefore, damages caused by this high-risk management decision cannot be subject 

to legitimate expectations. 

 dd. The duty to provide a stable environment is not to be confused with a 

stabilization clause 

134. Any prudent businessperson needs to protect their interests with a stabilisation 

clause, a covenant not to change the relevant law,121 since laws inevitably evolve 

over time. 122 Without a stabilisation clause or a comparable act, a state is free to use 

its sovereign legislative power to amend, cancel or enact laws.123 An investor cannot 

rely on an investment treaty as some form of insurance policy.124 

 
117 Parkerings-Compagniet, ¶ 333. 
118 Ibid. 
119 Ibid.; Methanex, Part IV, Chapter D, ¶¶ 9–10. 
120 Case, p. 11. 
121 AES, ¶¶ 9.3.25 ff. 
122 Parkerings-Compagniet,¶ 335. 
123 Ibid., ¶¶ 331 ff. 
124 EDF, ¶ 217. 
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135. For example, in AES, neither the governing treaty nor a contract by the claimant 

contained a stabilization clause. Following that, the tribunal found that the lack of 

such a clause prohibited legitimate expectations regarding the stability of the legal 

framework from arising.125 

136. Firstly, there was no investment treaty in place at the time the investment was made. 

Secondly, MFNB did not conclude an investment contract with the Respondent. 

Thirdly, the Claimant did not even try to include a stabilization clause, which leaves 

the investment completely unprotected. The Claimant cannot assert that their 

expectations were frustrated, since his predecessor obviously failed to protect them 

in the first place. 

 2. Ad Tantum: If legitimate expectations were created, the Respondent did not 

violate them 

137. Even if the Tribunal finds that legitimate expectations were created, the Respondent 

did not violate them by implementing Law 66/2016, as the negative impacts were 

compensated by Law 72/2016 (a.) and the Respondent‘s right to regulate outweighs 

the Claimant‘s legitimate expectations (b.). 

 a. Law 72/2016 reduced the negative impact of the coal phase-out for Investors 

138. When evaluating whether a breach of the FET standard has occurred, it is relevant to 

include accompanying measures aimed at reducing the negative impact in the overall 

assessment.126 

139. Experts agree that it will take a lot of effort from the Respondent to make the 

transition to green energy, as dictated by ASNEC, in just 12 years.127 To achieve this 

goal, the Respondent decided to implement Law 72/2016.128 Since the current 

operators of coal-fired power plants will not be able to continue operating them after 

2028, the Respondent decided to create a system that will benefit the interests of all 

parties involved by implementing Law 72/2016. Under Art. 2 of Law 72/2016 

investors can invest in installations generating electricity from renewable energy 

sources and enter into a 20-year energy supply contract with a premium added to the 

 
125 AES, ¶¶ 9.3.25 ff. 
126 Continental, ¶ 261. 
127 Case, p. 69. 
128 Case, p. 19. 
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electricity‘s market price (Art. 3 (2) Law 72/2016).129 The Respondent on the other 

hand benefits from these investments as they accelerate the switch to green energy. 

140. This will enable all Investors in coal-fired power plants to compensate the possible 

loss of profits they may suffer after the coal phase-out. Therefore, Law 72/2016 is an 

accompanying measure that nullifies the negative financial impact for investors in 

coal-fired power plants. The Tribunal should not judge the negative consequences of 

Law 66/2016 by itself; it should assess it in conjunction with the positive effects of 

Law 72/2016. 

 b. The Respondent‘s right to regulate limits the Claimant‘s legitimate 

expectations 

141. The FET obligation does not prevent host states from acting in public interest, even 

if such an act effects investments negatively.130 Especially the Respondent’s right to 

regulate must be considered. In this respect, the tribunal in Feldman stated: 

“[G]overnments must be free to act in the broader public interest through protection 

of the environment” which is not possible “if any business that is adversely affected 

may seek compensation”.131  

142. This is an important limitation to the legitimate expectations rule and the FET 

standard.132 Therefore, it will be established that the Respondent acted in the public 

interest (aa.). Furthermore, the Respondent’s legitimate regulatory interests 

outweighs the Claimant’s expectations (bb.).133 

 aa. The Respondent acted in the public interest 

143. Not only is there a basic presumption that the state is acting in the public interest,134 

the state also enjoys considerable latitude when determining what lies within the 

public interest and what measures pursue this interest best.135 The state‘s side is 

further strengthened by the fact, that “no attempt may be made to search deeper to 

 
129 Case, p. 19 f. 
130 UNCTAD FET, p. 73; Philip Morris, ¶¶ 422-423; BG Group, ¶ 298; Total (liability), ¶ 120. 
131 Feldman, ¶103. 
132 UNCTAD FET, p. 73. 
133 Saluka, ¶ 306. 
134 UNCTAD expropriation, p. 93. 
135 Tecmed, ¶ 122. 
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see whether the state was activated by some illicit motive”, if there is a reasonable 

relationship created between the given reasons and the actions that were taken.136  

144. When enacting Law 66/2016 and Law 72/2016, the Respondent not only wanted to 

protect their population from devastating floods, which were likely caused by the 

coal industry, they also planned to strengthen the renewable energy sector. As these 

measures will lead to a reduction of greenhouse gas emissions, it will benefit the 

environment and therefore the population of the Respondent. With the 

implementation of said measures, the Respondent followed the goals set out in both 

the Coal Directive and the Seoul Agreement to combat climate change by phasing 

out coal. Thus, both Law 66/2016 and Law 72/2016 were enacted by the Respondent 

to achieve general welfare objectives. There can be no reasonable doubt that the 

Respondent acted in order to protect its population and the environment, which lies 

in the public interest. 

 bb. The Respondent‘s right to regulate outweighs the Claimant‘s legitimate 

expectations 

145. When balancing the interest of the opposing parties and determining the extent of the 

FET standard, the host state’s international obligations, such as the Respondent’s 

membership in the Seoul Agreement, need to be considered (α.).137 Therefore, when 

undergoing the balancing test, the Tribunal must pay particular attention to the 

protection of the environment (β.). 

 α. When balancing the opposing rights, the Seoul Agreement has to be taken 

into account 

146. According to Art. 31 (3) VCLT, it is necessary to take “any relevant rules of 

international law applicable in the relations between the parties“ into account, when 

interpreting a treaty.138 The rule of interpretation in Art. 31 (3) (c) VCLT extents to 

treaties, especially when both parties are part of the treaties in question.139 

147. This method of interpretation has been commonly used by different tribunals to 

determine the scope of protection when considering standards including but not 

 
136 Christie, p. 338. 
137 Allard, ¶ 244; SD-Myers, ¶ 263. 
138 Islamic Republic of Iran, ¶ 41. 
139 ICL. Chapter XII, p. 180. 
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limited to FET and a state´s right to regulate.140  Therefore, this interpretation is 

applicable in the present situation. 

148. In order to take a rule of international law into account when interpreting a Treaty, 

the rules need to be valid (1), as well as applicable (2).141  

149. (1)  The Seoul Agreement as well as the EIT are valid. Validity means that the 

rules in question cover the same facts regarding a specific situation.142 As both the 

Seoul Agreement and the EIT explicitly regulate topics like the environment and the 

economy, they are valid. 

150. While the EIT mostly includes specific rules on investment protection, its link to 

environmental protection is nevertheless undeniable. The Preamble shows that the 

Parties are desired “to achieve these objectives in a manner consistent with the 

protection of health, safety, and the environment”. The link to environment can also 

be found in Art. VII EIT which strengthens the host state‘s right to regulate in regard 

to environmental issues and Art. IX EIT which explicitly lists exceptions for certain 

environmental topics. 

151. The Seoul Agreement “aims to strengthen the global response to the threat of climate 

change” (Art. 2 (1)). Nevertheless, as recognized in Art. 4 (1) of the Seoul 

Agreement, this goal can only be achieved by cutting greenhouse gas emissions. The 

reduction of greenhouse gas emissions will definitely have an economic impact and 

is therefore covered under the EIT. Therefore, both treaties have high similarities and 

cover both environmental and economic issues. Thus, they are valid. 

152. (2) Both the Seoul Agreement and the EIT are also applicable which means that 

they have binding force in respect to the legal subjects finding themselves in the 

relevant situation.143 

153. Laoc as well as Mercuria are signatories to the EIT and the Seoul Agreement and 

therefore bound by both. Hence, both treaties are binding and applicable to the 

parties. 

 
140 Brown/Cucinotta, p. 193. 
141 ICL. Chapter XII, p. 178. 
142 ICL. Chapter XII, p. 178. 
143 Ibid. 
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154. In summary, because both Treaties are valid and applicable, the EIT needs to be 

interpreted in conjunction with the Seoul Agreement, pursuant to Art. 31 (3) VCLT. 

 β. The Seoul Agreement increased the importance of environmental issues, 

giving the Respondent’s right to regulate and the environmental protection 

more weight 

155. When, as demonstrated above, a relationship is created, Art 31 (3) (c) VCLT requires 

the treaties to be integrated, to be harmonized.144 Specifically, one treaty can update, 

modify or clarify another, while both norms apply in conjunction.145 Several tribunals 

have adopted this approach.146 

156. The EIT opens itself up to such modifications by including Art. VII (3) EIT, where 

the parties explicitly reaffirm their commitments under international environmental 

agreements, which they have accepted. Since the Seoul Agreement came into force 

after the EIT147 the Seoul Agreement modifies the EIT regarding paragraphs 

pertaining the environment.  

157. For example, as stated in Art. 4 (1) Seoul Agreement “[…] Parties aim to reach global 

peaking of greenhouse gas emissions as soon as possible […]”. This modification 

needs to be considered while weighing the conflicting interests. When considering 

the opposing values and effects, measures aiming at protecting the environment and 

reducing greenhouse gas emissions should be given more importance. 

158. In this case, the Respondent was on the threshold of an environmental catastrophe 

that would have cost the lives of thousands and more in the following years. In 

contrast, investors are interested in the profits from coal-fired power plants, which 

they will no longer be able to operate after 2028. A period of 12 years to restructure 

their investments and manage the transition to renewable energies without losses is 

a reasonable amount of time, especially as most of the Laocan power plants are 

nearing the end of their life cycles and will not be affected by Law 66/2016 at all.148 

 
144 Ibid. 
145 ICL. Chapter XII, p. 178. 
146 Examples of this interpretation: Gabčíkovo-Nagymaros, p. 7; Iron Rhine Railway 

p. 35-125, ¶ 80; Slivenko, p. 482f, ¶ 60f.; Philip Morris, ¶¶ 290-301; Saluka, ¶ 254. 
147 EIT: 19.05.2012 and Seoul Agreement: 06.12.2015. 
148 Case, p. 56. 
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159. It cannot be expected that the Respondent breaches an international obligation in 

order to prolong the timeframe of the coal phase-out or stop it all together. In 

addition, the greenhouse gas emissions, which are linked to the coal industry, will be 

highly reduced by the coal phase-out. It is imperative that the emissions by coal-fired 

power plants are reduced to zero by 2028 as this will have an overall positive effect 

on the environment of the Respondent and will protect its population from further 

harm. 

160. It can be concluded that the Seoul Agreement, which both the Respondent and the 

Claimant‘s home country Mercuria have signed, enhanced the importance of 

environmental issues. There can be no doubt that the Respondent recognized that 

interest in preserving the environment and the population and protected it by the 

legitimate exercise of its right to regulate. Based on the previous arguments, the 

Respondent‘s right to regulate prevails over the Claimant‘s possible expectations and 

therefore limits the protection under the FET standard towards the Claimant. 

 3. The Respondent‘s measures were non-discriminatory 

161. A measure is discriminatory, if there are different treatments to different parties.149 

In detail, investors in like circumstances have to receive treatment less favourable to 

one another.150 Like circumstances can be defined as being “in the same economic or 

business sector”.151 

162. Law 66/2016 applies to all coal-fired power plants in Laoc equally. No distinction is 

made between national and foreign investors. All investors also profit equally from 

the feed-in tariff scheme for the renewable energy sector established by Law 72/2016. 

Hence, the Claimant has not received treatment less favourable than other investors 

and the measures were non-discriminatory. 

 4. The Respondent acted in good faith 

163. A host state acts in bad faith when it acts to inflict damage on an investment 

purposefully.152 More specifically, bad faith includes the use of legal instruments for 

other purposes than the ones they were created for, the conspiracy by state organs to 

 
149 ADC, ¶ 442. 
150 Corn Products, ¶ 117. 
151 Parkerings-Compagniet, ¶ 371. 
152 Vivendi, ¶ 7.4.39. 
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purposefully defeat an investment for other reasons than given by the government 

and excluding investment based on local favouritism.153 

164. The Respondent did not purposefully harm the Claimant’s investment, when passing 

Law 66/2016. The goal was to improve environmental protection, not to inflict 

damage on the Claimant’s investment. If at all frustrated, this would be an 

unavoidable side effect of achieving a legitimate goal. The goal was not a farce aimed 

at defeating the Claimant’s investment, instead, the Respondent was motivated to 

face the growing challenges created by climate change. Furthermore, there was no 

local favouritism. Law 72/12016, which aims at reducing the impacts of the coal 

phase-out, provides equally favourable conditions to every investor, regardless of 

their nationality.  

165. In conclusion, there can be no reason to believe that the Respondent acted in bad 

faith.  

 III. Conclusion 

166. In conclusion, Law 66/2016 needs to be attributed to ASNEC exclusively. 

Additionally, Art. II (1) EIT is not applicable in this case due to the exception clause 

in Art. IX (1) (a) EIT. Even if the Tribunal finds that the Respondent‘s measure does 

not fall under the exception clause in Art. IX (1) (a) EIT, the Respondent did not 

breach the FET standard under Art. II (1) EIT. 

   

 
153 Frontier, ¶ 300. 
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 Part three: Prayers for Relief 

167. In light of the above, the Respondent respectfully requests the Tribunal to find that: 

 1. It has no jurisdiction to hear the dispute submitted by the Claimant under the EIT;  

 2. If the Tribunal finds it has jurisdiction to hear the dispute: 

  a. That the phase-out of coal-fired power generation implemented through 

 Law 66/2016 is not attributable to the Respondent under international law; 

  b. That the Respondent’s actions did not, in any event, violate the fair and 

 equitable treatment standard as provided for in Article II (1) of the EIT. 

 

 

 

Respectfully Submitted on 22 September 2020 

For and on behalf of the Respondent 

Republic of Laoc 


