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1 

 

Statement of facts 

1. CLAIMANT in these proceedings, Goliath National Bank, is a joint-stock company incorporated 

under the laws of Mercuria.1  

2. RESPONDENT, Laoc, is a small developed state.2 Coal–fired energy generation sector have 

always played considerable role in the economy of Laoc.3 Between 2000 and 2014 it was mostly 

due to the views of the ruling centrist party (LWM) which advocated for the coal industry.4 

Many of the Laocan coal-fired power plants were constructed at the end of the 1980s and are 

nearing the end of their life cycles.5 Some of the coal-fired power plants are owned by foreign 

investors.6 Ticadia is a municipality located in Laoc.7 RESPONDENT is a Member State 

to the ASNEC since 3.02.2012.8  

3. Ticadia-1 is a subsidiary of Mountaintop Investments, a company incorporated under the laws 

of Mercuria.9 It specializes in long-term investments into conventional power generation 

installations.10
   

4. In 2010 MFNB, a joint-stock company incorporated under the laws of Mercuria,11 decided to 

invest in a coal-fired power plant in Laoc.12 It concluded a Financing Agreement with Ticadia- 1 

in which it provided a loan amounting to 60% of the total cost of the construction of that power 

plant.13 The loan was secured on Ticadia-1's assets.14 The Financing Agreement also provided 

for a guarantee from Mountaintop Investments.15 

5. Laoc is a signatory of EIT since 21.06.2012.16 Governor of Ticadia granted Ticadia-1 an 

operating license for 40 years under the condition of complying to the laws of the State.17 

 
1 Notice, ¶1, p.5, l.27-29. 
2 Facts, ¶1, p.56, l.1396. 
3 Facts, ¶19, p.58, l.1478-1482. 
4 Facts, ¶4, p.56, l.1407-1408 
5 Facts, ¶5, p.56, l.1412-1414. 
6 Facts, ¶5, p.56, l.1414. 
7 Facts, ¶11, p.57, l.1444. 
8 Facts, ¶7, p.56, l.1422. 
9 Notice, ¶7, p.5, l.60. 
10 Facts, ¶10, p.57, l.1437-1438. 
11 Facts, ¶13, p.57, l.1452. 
12 Facts, ¶13, p.57, l.1452-1455. 
13 Facts, ¶13, p.57, l.1454; Facts, ¶14, p.57, l.1459. 
14 C-4, p.12, l. 245-247. 
15 Facts, ¶14, p.57, l.1463. 
16 Facts, ¶8, p.56, l.1426-1428. 
17 R-1, p.30, l.706. 
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6. In 2015, environmental parties, won the elections for the Laocan Parliament.18 New government 

started to address environmental issues, primarily due to the numerous floods in the region that 

killed tens of thousands of Laocan people in the previous years.19 Because of natural 

catastrophes occurring in the entire region, RESPONDENT and other Member States of ASNEC 

signed the Seoul Agreement. ASNEC is an independent signatory of this treaty.20 To fulfill the 

commitments undertaken in the Seoul Agreement, ASNEC followed with the Coal Directive.21 

RESPONDENT voted against its adoption but was outvoted.22  

7. That way, RESPONDENT was obliged to phase-out all coal-fired power plants by 31.12.2028 at 

the latest,23 which  RESPONDENT did by implementing Law 66.24 To minimize the effects of the 

phase-out on the affected entities, it further enforced Law 72, which established energy 

transition policy envisaging establishment of a state-owned company investing in renewable 

energy.25 For the same reason, it also established a scheme pursuant to which those who decide 

to transition into renewable energy sector, could benefit from prices substantially above market 

value.26  

8. Ticadia-1 and MFNB did not undertake any actions in order to restructure for green energy. 

Instead, MFNB sought security under the Financial Agreement,27 through initiating arbitration 

proceedings before the ICC against the Guarantor – Mountaintop, which MFNB lost.28 Further, 

MFNB assigned to CLAIMANT its claims arising from Financing Agreement on 1.07.2017.29 

MFNB did not obtain any permission for the assignment from RESPONDENT.30  

9. Consequently, executing its alleged rights under EIT, CLAIMANT initiated this arbitration 

on 31.01.2019.31 In the course of the proceedings, RESPONDENT challenged Mr. Perry Mason, 

the arbitrator appointed by CLAIMANT,32
 who failed to disclose that he served as an arbitrator in 

 
18 Facts, ¶19, p.58, l.1485-1489. 
19 Facts, ¶17, p.58, l.1470-1475. 
20 Facts, ¶20, p.58, l.1490-1493. 
21 Facts, ¶21, p.58, l.1495-1496. 
22 Facts, ¶21, p.58, l.1498-1499. 
23 Facts, ¶21, p.58, l.149-1498. 
24 Facts, ¶21, p.58, l.1496; Facts, ¶23, p.59, l.1510. 
25 Facts, ¶25, p.59, l.1520-1521. 
26 Facts, ¶26, p.59, l.1526. 
27 Facts, ¶27, p.59, l.1532-1536. 
28 Facts, ¶28, p.59, l.1537-1539. 
29 Facts, ¶29, p.60, l.1541; Facts, ¶30, p.60, l.1545. 
30 PO3, ¶5, p.67, l.1821. 
31 Facts, ¶31, p.60, l.1557-1558. 
32 Facts, ¶34, p.60, l.1575; Challenge, p.44, l.1119.  
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substantially  similar case - Hewer Plants33 and has already expressed his strong pro-investor 

approach in the media, which raises doubts as to his impartiality and independence.34 

 
33 R-9, p.50, l.1261.; R-10, p.51, l.1270. 
34 R-8, p.48, l.1225-1228. 

 



4 

 

Summary of arguments  

 

Issue 1 

10. The RESPONDENT rose its challenge in a timely manner under Article 13(1) UNCITRAL Rules. 

RESPONDENT’s challenge is based on justifiable doubts as to Mr. Mason’s impartiality. The 

doubts derive from the fact that Mr. Mason has already made a decision in Hewer Plants and 

has been appointed as an arbitrator in C-Energy. Because of the similarities between these cases 

and the present case there occurs an “issue conflict”, which gives rise as justifiable doubts to 

Mr. Mason impartiality. Moreover, opinions expressed by Mr. Mason on the subject of the 

present dispute give rise to justifiable doubts if Mr. Mason will be able to impartially decide on 

the dispute at hand. Each of the circumstances separately, and even more so altogether, give 

rise to justifiable doubts as to Mr. Mason’s impartiality, which is a valid ground for a challenge 

under Article 12(1) UNCITRAL Rules.  

Issue 2 

11. This Tribunal has no jurisdiction to hear the dispute submitted by CLAIMANT, as CLAIMANT 

lacks standing. CLAIMANT is not a party to this dispute and has not acquired treaty claims against 

the RESPONDENT through the assignment. This is due to the fact that treaty claims are not 

assignable and cannot be disposed of without the host State’s approval, which has not been 

granted. In any case, this assignment has not been made in a good faith. Furthermore, CLAIMANT 

does not meet jurisdictional ratione materiae requirement under EIT, as he does not hold a 

qualifying Investment in the light of requirements set forth by EIT and characteristics of the 

ISDS system. 

Issue 3 

12. The conduct of the Parliament of Laoc is not attributable to RESPONDENT. The Coal Directive 

and the Laws are a composite act, based on Article 13 ARIO, that should be attributed to 

ASNEC as Article 6 ARIO states that conduct of an organ of an international organization shall 

be considered an act of this organization. Even if the Tribunal considers the Coal Directive and 

Laws separate actions, the Laws should still be attributed to ASNEC as the Parliament of Laoc 

acted as an organ of ASNEC or as an organ at the disposal of ASNEC. Articles 6 and 7 ARIO 

state, respectively, that actions of organs and organs at the disposal of international 

organizations shall be attributed to the organization. Lastly, dual attribution should be excluded 

as it would lead to either a denial of justice or to a violation of international obligation. 
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Issue 4 

13. RESPONDENT did not breach Article II(1) of EIT by introducing Laws 66 and 72. RESPONDENT 

had a right to change its energy policy as EIT does not contain a stabilization clause and even 

encourages and allows for pro-environmental policy changes. Furthermore, Investor was not 

given any specific assurances as to the stabilization of the legal framework by RESPONDENT and 

Investor should have expected the alteration in domestic laws. Moreover, measures adopted by 

RESPONDENT through Laws 66 and 72 were reasonable and non-discriminatory and in any case, 

the alleged breach is exempt from liability under EIT, as introduction of challenged measures 

was necessary to protect human life. 
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ARGUMENT ON PROCEDURE 

Issue 1: Mr. Mason should be removed from the Tribunal. 

14. A basic right of every party referring a dispute to a chosen body is to have its case hear by an 

open-minded tribunal, which without prejudice based on its previous experience or own views, 

will rendered a right decision. This primary right is embodied in the UNCITRAL Rules 

applicable to this dispute. Under Article 12(1) UNCITRAL Rules, any arbitrator may be 

challenged if circumstances exist that give rise to justifiable doubts as to the arbitrator’s 

impartiality or independence. 

15. In the current case, Mr. Mason should be disqualified from serving as an arbitrator, as there are 

circumstances that shed doubt as to this arbitrator's impartiality. Firstly, RESPONDENT raised its 

objections in a timely manner (I). Secondly, RESPONDENT bases its challenge on the fact that 

the circumstances exist that each separately, and even more so all together, give rise to 

justifiable doubts as to Mr. Mason’s impartiality (II). 

I. RESPONDENT’s challenge is timely. 

16. Under Article 13(1) UNCITRAL Rules, the challenging party has to send notice of the 

challenge within 15 days of the nomination of the challenged arbitrator or within 15 days of the 

day that the circumstances being the subject of the challenge became known to the party. From 

the wording of this provision it is clear that the timeliness of a challenge is decided under the 

standard of actual knowledge and not the standard of constructive knowledge. 35 Otherwise, the 

UNCITRAL Rules would have used the term ‘should have known’ rather than ‘knows’.36 Due 

to that it is the party resisting the challenge that bears the burden of proof that challenge is not 

timely.37 

17. In the current case, RESPONDENT raised its Challenge within the time limit of Article 13 

UNCITRAL Rules.  

18. Firstly, the CLAIMANT on whom the burden of disproving the timeliness of the Challenge has 

not proven otherwise. 

19. Secondly, irrespective of the burden of proof, the circumstances of the case confirm the 

timeliness of RESPONDENT's Challenge. The fact that Mr. Mason was appointed as an arbitrator 

 
35 Caron/ Caplan, p.246. 
36 Caron/ Caplan, p.246. 
37 Caron/ Caplan, pp.244,245; Vito, ¶20. 



7 

 

in Hewer Plants case became known to the general public from the article published in the 

Article.38 The Article was published on the 2.06.2019. This was exactly 14 days before the 

Challenge (16.06.2019).39 Similarly, Mr. Mason’s social media post referring to the Article was 

published 13 days before the challenge on the 3.06.2019. Both these circumstances became 

known to the RESPONDENT no more than 15 days before the Challenge, therefore being under 

the time limit set out in Article 13(1) UNCITRAL Rules. 

20. Similarly, Mr. Mason’s appointment in C-Energy case became known to this Tribunal and to 

the RESPONDENT on 23.06.2019. As to the best of the RESPONDENT’s knowledge, there is no 

information on the arbitrators appointed in the C-Energy case in the public domain. The first 

time that both this Tribunal and the RESPONDENT became aware of Mr. Mason’s appointment 

in the C-Energy case was on the 23.06.2019.40 That information was disclosed by Mr. Mason 

7 days after the Challenge. 

21. Although the burden of proof that the Challenge was not timely lies with the CLAIMANT, 

information regarding Mr. Mason’s appointments could not have been known to the 

RESPONDENT more than 15 days before the Challenge, as there was no public access to such 

information. Moreover, the RESPONDENT did not know about the Podcast more than 15 days 

before the Challenge. Therefore, the Challenge was raised in the time limit set out by Article 

13(1) UNCITRAL Rules.  

II. The circumstances give rise to justifiable doubts as to impartiality of Mr. Mason. 

22. Article 12(1) UNCITRAL Rules establishes an objective standard while deciding on the 

challenge.41 It does not require proof of actual lack of impartiality or independence but the mere 

appearance of lack of these qualities.42 It means that the doubts have to be justifiable for the 

reasonable third person with the knowledge of the circumstances of the case.43 

23. The above standard is a necessity, due to the, amount of power that an arbitrator has. All the 

more it is crucial in cases between investors and states, as  

“In investment cases, sovereign decision/s of states are put under scrutiny, 

and arbitrators have broad powers to review those decisions, adopt decisions 

that might contradict the highest judical courts of a state or be contrary to its 

 
38 R-9, p.50; PO3, p.70, ¶15, l.1909. 
39 Challenge, p.44, l.1285. 
40 Mr. Mason’s Response, p.52. 
41 Caron/ Caplan, p.210; Challenge Decision of 11 January 1995, p.227, 234. 
42 Caron/ Caplan, p.214; Tupa, p.36. 
43 Caron/ Caplan, pp.208,213. 
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laws or constitution, or even award damages placing a state in grave 

financial difficulty”.44 

24. The importance of the rules concerning impartiality and independence in Investor-State 

disputes is ever further apparent, as the UNCITRAL Working Group III has been working on 

standards to apply specifically to such disputes. What is currently considered crucial, is the 

importance of disclosures, which are considered the “primary regulatory mechanism to ensure 

independence and impartiality of arbitrators”.45 

25. As the Tribunal in EnCana case pointed out, as it cannot be reasonably required for the 

arbitrator to maintain ‘the Chinese wall’ in his mind, the most that the arbitrator can do is to 

disclose the facts that could appear to be relevant to any issue before the tribunal.46 

26. In the current case, it has to be noted that Mr. Mason is an experienced arbitrator.47 However, 

the fact that, despite his experience, Mr. Mason did not disclose the circumstances raised in the 

Challenge48 is concerning to say the least. The fact that Mr. Mason stated that he did not think 

that these circumstances are problematic49 does not change the fact that they are concerning 

from the perspective of a well-informed objective observer. Although the RESPONDENT does 

not make the lack of disclosure the main point of the Challenge, in RESPONDENT’s view it 

should be taken into consideration by this Tribunal. 

27. The Respondent bases its challenge on the fact that Mr. Mason served as an arbitrator in almost 

identical cases, which give a strong possibility of ‘prejudging’ the case at hand (A), as well as 

on opinions expressed by Mr. Mason (B). These circumstances justify RESPONDENT 's concerns 

about the lack of impartiality of this arbitrator.  

A) The fact that Mr. Mason was appointed as an arbitrator in Hewer Plants and C-

Energy cases, gives rise to justifiable doubts as to his impartiality.  

28. The fact that Mr. Mason was appointed in two factually and legally almost identical cases and 

has already made a decision in one of them creates an “issue conflict”, which gives rise to 

justifiable doubts as to his impartiality or independence. 

 
44 Tupa, p.30. 
45 UNCITRAL Working Group III. 
46 EnCana, ¶45. 
47 Challenge, p.46, ¶7, l.1161.  
48 R-7, p.47. 
49 Mr. Mason’s Response, p.52, l.1277, 1287, 1288. 
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29. An “issue conflict” is defined as: “actual bias, or an appearance of bias, arising from an 

arbitrator’s relationship with the subject matter of, as opposed to the parties to, a dispute”.50 

The mere “appearance of bias in relation to subject matter of the conflict” is enough to give 

rise to justifiable doubts as to arbitrator’s impartiality. 51 

30. The RESPONDENT relied upon Mr. Mason’s Statement of Independence and Impartiality, in 

which Mr. Mason stated that there is no reason why he should not serve as an arbitrator in the 

present case.52 Thus, the RESPONDENT was astounded when it stumbled upon the Article, from 

which it learned that Mr. Mason was a member of the tribunal which issued the award in Hewer 

Plants case.53 This discovery is relevant to the case, as the Hewer Plants case concerns 

circumstances almost identical to those in the current case: 

− both cases originated from ASNEC’s Directive;54 

− both investments are a coal-fired power plant;55 

− the issues of attribution and FET are most likely the same in both disputes;56 

− both disputes concern state’s exercise of its right to regulate by phasing-out a 

coal-fired power plant.57 

31. This fact that both cases are almost identical not only in terms of legal substances but even the 

factual circumstances gives rise as to Mr. Mason's ability to decide the current case while 

remaining open-minded, without relying on the information and arguments made in the 

previous case. 

32. Further, the fact that Mr. Mason was a part of the tribunal that issued, as described by the 

Article, the “first award in a series of investment arbitrations brought against different member 

states of ASNEC implementing ASNEC’s decision to ban coal-fired power generation”, and did 

not feel the need to disclose that information raises serious doubts as to his impartiality. It is 

one thing to be a member of a tribunal but quite the other to have already decided on the case, 

especially with so many similar circumstances between the two cases. Moreover, the 

RESPONDENT learned only from Mr. Mason’s email, and only 7 days after the Challenge, that 

 
50 Griffith/ Kalderimis, p.607.  
51 Griffith/ Kalderimis, p.607. 
52 R-7, p.47, l.1176-1178. 
53 R-9, p.50, l.1261. 
54 Challenge, ¶3, p.45, l.1139, 1140. 
55 Challenge, ¶3, p.45, l.1138. 
56 R-9, p.50, l.1259, 1260. 
57 Challenge, ¶3, p.45, l.1137. 
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he was serving as an arbitrator in the third case of almost identical legal and factual 

background58: the C-Energy case. 

33. Finally, based on the record of Mr. Mason’s appointments, it may be concluded that he was 

appointed only 7 times out of all 30 appointments by states. It shows the possibility of anti-

State bias. Even more, his 3/3 record of being appointed by the investor in “ASNEC Directive” 

cases indicate that his expertise is favored by the investors.  

34. In light of the above, the fact that Mr. Mason was appointed as an arbitrator in almost identical 

cases: Hewer Plants and C-Energy cases, and in Hewer Plants case he already issued an award, 

while failing to disclose it, give rise to justifiable doubts as to his impartiality. Moreover, the 

fact that Mr. Mason’s appointments are mostly made by investors (in case of ‘ASNEC’s 

Directive cases’ all of them are) also constitutes an appearance of bias with connection to the 

subject matter of the dispute. This justifies the Challenge. 

B) Opinions expressed by Mr. Mason give rise to his impartiality. 

35. Additionally, to the above, Mr. Mason’s activity in the media, including social media also raises 

doubts to Mr. Mason's impartiality.  

36. One of the main rules arbitrators should follow is the necessity to constrain from 'expressing 

themselves in terms that indicate a preconceived view'59 In this respect, it is sufficient if the 

arbitrator's 'comments give rise to an appearance of prejudging the issue', for a challenge of an 

arbitrator to be justified.60 In words of International Court of Justice, Judge Peter Tomka: 

“[The arbitrator] is certainly entitled to his views, including to his academic 

freedom. But equally the Respondent is entitled to have its argument heard 

and ruled upon by arbitrators with an open mind. Here, the right of the latter 

has to prevail.”61 

37. In the current case Mr. Mason made two comments that raise doubts as to his impartiality. 

38. Firstly, Mr. Mason published a social media post referring to Hewer Plants decision as “ground-

breaking”. It is not relevant what Mr. Mason exactly meant by describing the Hewer Plants 

decision this way. What is important is how would well-informed third parties would interpret 

such description. Cambridge English Dictionary defines ground-breaking as: “new and likely to 

have an effect on how things are done in the future.”62 Thus, based on rational interpretation, 

 
58 Mr. Mason’s Response, p.52, l.1284-1286. 
59 Gearing/ Sinclair, p.4. 
60 Perenco, ¶58. 
61 CC/Devas, ¶64. 
62 Cambridge Business English Dictionary ©, definition of ‘groundbreaking’, Cambridge University Press. 

https://dictionary.cambridge.org/dictionary/english/
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Mr. Mason in his social media post described the Hewer Plants decision as with effect on how 

things are done in the future, which could include the current case. This comment in light of the 

vast similarities between the Hewer Plants case and the current one, sheds doubt Mr.. Mason's 

open-mindedness towards the current case.  

39. Given the above, the combination of opinions expressed by Mr. Mason in his social media post, 

as well as in the Podcast, in eyes of the reasonable, well-informed third person would give rise 

to justifiable doubts as to Mr. Mason’s impartiality. This justifies the Challenge. 

40. In summary, in the eyes of a reasonable third person with the knowledge of the circumstances 

of the case each of all the circumstances discussed above would give rise to doubts as to Mr. 

Mason’s impartiality. Considering that all these circumstances arose all at once, with regard to 

one arbitrator, all the more the Challenge is justified. The fact that Mr. Mason did not disclose 

neither his views on the subject matter of the current case or the fact that he has been appointed 

in other two cases concerning almost identical legal and factual circumstances, only further 

supports the Challenge. As such, Mr. Mason should not serve as an arbitrator in the current 

case. 
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Issue 2: This Tribunal has no jurisdiction to hear the dispute submitted by CLAIMANT 

under EIT. 

41. RESPONDENT objects to the jurisdiction of this Tribunal constituted under the UNCITRAL 

Arbitration Rules and Article X, Section 2 EIT. 

42. The dispute concerns an investment made by MFNB and Mountaintop in a power plant Ticadia-

1 on the territory of the Republic of Laoc.63 Those entities – MFNB and Mountaintop financed 

and managed the investment throughout its whole lifetime,64 particularly at the time when the 

alleged breach of RESPONDENT’s obligations occurred.65 CLAIMANT has not participated in any 

actual activities with regard to the operation of the plant, because CLAIMANT has become an 

assignee of the Financing Agreement only after the managing company was instructed to file 

for bankruptcy, therefore only after the economic existence of the investment came to an end.66 

For that reasons, CLAIMANT cannot be a party to this dispute. On the basis of the Assignment 

Agreement, CLAIMANT has obtained only those rights which this Agreement contained - right 

to claim the loan back from the Ticadia-1 entity and securities to this claim.67 CLAIMANT did 

not obtain the claim against the RESPONDENT, as this potential claim did not arise under the 

subject of an assignment – the Financing Agreement. The potential procedural cause of action 

against the RESPONDENT for any alleged breaches of obligations under EIT, arises out of EIT68 

– the international treaty, and could not be a subject of assignment under domestic law. Hence, 

the CLAIMANT is not the Investor whose Investment has been protected and lacks ius standi (I). 

Further, in any event, CLAIMANT does not hold a qualifying Investment under EIT (II). 

Therefore, this Tribunal should decline jurisdiction.  

I. CLAIMANT has not acquired a treaty claim against the RESPONDENT through the 

assignment. 

43. Assignment of assets qualifying as protected under international investment treaty does not 

equal the assignment of investment treaty protection.69 Even if an assignment of rights and 

claims arising out of domestic law is valid under the applicable domestic law, it cannot transfer 

 
63 Notice, ¶¶10-13, pp.6-7, l.81-107. 
64 Ibid. 
65 Ibid. 
66 C-12, p.23, l.500; C-11, p.22, l.480. 
67 C-12, Article 1(1), p.23, l.521-522; C-4, ¶¶2,5, p.12-13, l.227-231, 245-257. 
68 EIT, Article X(2), p.64, l.1714-1720. 
69 Wehland, p.566. 
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the rights arising out of an international treaty.70 Article 1.1 of the Assignment Agreement71 

which in fine purported to assign the cause of action against the RESPONDENT is invalid, as the 

cause of action against the RESPONDENT could not have been assigned (A). Alternatively, the 

assignment of this claim has not met the requirements for the valid assignment set forth by the 

international law, as the host State has not consented to this assignment (B) and the assignment 

has not been made in good faith (C).  

A) Treaty claims are not assignable.  

44. EIT does not explicitly address the assignability of rights arising under it. However, subject to 

interpretation in accordance with the principles embodied in Article 31 VCLT, it indicates that 

neither damages' claims nor jurisdictional offer arising out of EIT are freely transferable (i). 

Furthermore, it is a general principle of law, that treaty claims are unassignable (ii). 

(i) Interpretation of EIT indicates, that treaty claims, as claims of a personal nature, 

are not assignable. 

45. In the absence of detailed regulation of the matter of assignment, particular emphasis shall be 

given to the general rule of interpretation under Article 31 VCLT, namely reading the EIT in 

the light of its object and purpose.72  

46. Treaty claims are a part of the sui generis ISDS system, which aims at promoting international 

investment flow.73 States agree to limit their sovereignty and to grant the potential cause of 

action against themselves in order to enable development of their economy by foreign 

investments.74 Protection is granted to specifically defined entities.75 These are those entities, 

which invest in the economy of a host State and contribute to the realization of the goal of the 

investment treaties.76 As protection is granted because of the specific characteristics of a party, 

they are of a personal nature and are as such unassignable.77 That is why, Tribunal in Daimler 

case recognized the strong argument behind that: “BITs accord standing only to the original 

investor and not to any subsequent would-be purchasers of the underlying investment”.78 

Moreover, treaty claims, as a result of this protection arise out of a harm done to the specific 

 
70 Loewen, ¶233.   
71 C-12, Article 1(1), p.23, l.521-525. 
72 VCLT, Article 31. 
73 Dolzer/ Schreuer, p.7; Sabahi Rubins, ¶3.05. 
74 Sabahi Rubins, ¶¶1.12.1.17. 
75 Voss, pp.77-79. 
76 Ibid. 
77 Mihaly, ¶24; Wehland, p.565-566; Fouchard/ Gaillard/ Goldman, ¶720, p.433. 
78 Daimler, ¶144 in fine.  
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entity and it would not serve the purpose of the ISDS system to indemnify third parties for it. 

All those elements indicate that treaty claims are unassignable in order to properly implement 

the objectives of ISDS mechanism. Tribunal in Mihaly case refused to recognize the validity of 

an assignment of treaty claim, and duly recognized: 

“A claim under the ICSID Convention with its carefully structured system is 

not a readily assignable chose in action as shares in the stock-exchange 

market or other types of negotiable instruments, such as promissory notes or 

letters of credit.”79 

47. In the current case, the preamble of EIT recognizes the need to encourage Investors of other 

Contracting Parties to make Investments and protect them,80 having regard to the importance of 

sustaining economic growth and development in the ASNEC Region through promoting intra-

ASNEC investment flows.81 Further, Article 2, invoked by the CLAIMANT as allegedly breached 

legal ground, grants protection only to Investments of Investors of other Contracting Parties,82 

furtherly according to Investors of other Contracting Parties, as regards the Making of 

Investments in its Area, the Treatment described by this Article.83 Therefore, the purpose of EIT 

is to protect only those Investors, who actually make investments and contribute to the 

objectives of the whole ISDS system – to the development of economies of Contracting States. 

MFNB was the party which made an investment and MFNB has gained this protection. MFNB 

could not assign it, as it has been granted to this particular entity only because it fits the purpose 

of EIT. Consequently, treaty claim against the RESPONDENT held by MFNB could not have 

been assigned. 

(ii) It is a general principle of law that treaty claims, as claims of a personal nature are 

not freely assignable. 

48. General principles of law include such legal principles that are common to a large number of 

systems of municipal law, arising from international treaties and conventions, as well as arbitral 

case law.84 Civil codes of multiple jurisdictions all around the world, such as those of Japan,85 

Lithuania,86 Argentina,87 Germany88 or Poland,89 speak unanimously, that claims are assignable 

 
79 Mihaly, ¶24. 
80 EIT, Preamble, p.61, l.1591-1592. 
81 EIT, Preamble, p.61, l.1587-1588. 
82 EIT, Article 2(1), p.62, l.1642-1643. 
83 EIT, Article 2(2), p.62, l.1648-1649. 
84 Dumberry, ¶1.29; Gaillard, p.204. 
85 Article 466, Japanese Civil Code. 
86 Article 6.101, Lithuanian Civil Code. 
87 Article 1616, Argentinian Civil Code. 
88 Article 399, German Civil Code (BGB). 
89 Article 509, Polish Civil Code. 
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unless the nature of a claim does not permit the assignment. This rule is also recognized on the 

international level. European Court of Human Rights also deals with claims of a personal 

nature, such as a violation of a right to fair trial90 or violation of due protection of property.91 

Dispute settlement system under ECHR is similar to ISDS, as it also grants standing against 

States to municipal law entities. There, entities eligible for protection, equivalently to being the 

‘investor’ in ISDS system, hold the status of the ‘victim’92. In Nassau Verzekering case, the 

applicant has sought to obtain by a deed of assignment, i.e. by a contract under domestic civil 

law, the right to file a claim under Article 34 of the European Convention on Human Rights – 

so as a ‘victim’.93 There, ECHR ruled: 

“The right of individual petition vouchsafed by Article 34 of the Convention 

is not a proprietary right. Nor is it transferable as if it were. Whatever the 

validity in terms of domestic law of the transaction here in issue, it would be 

out of keeping with the nature of the Convention […] to allow the status of 

applicant to be transferred at will.”94 

49. Furthermore, prominent specialist in the field of an international law, Professor James Crawford 

confirmed the applicability of this rule in the ISDS system, by stating that: “BIT claims are 

essentially claims intuitu personae under international law, and this imposes limits on their 

assignability.” 

50. In the case at hand, CLAIMANT also seeks to lodge a claim allegedly obtained by a domestic law 

agreement – Assignment Agreement. However, because of a nature of the protection granted 

by EIT, this claim is of a personal character. As it could not have been assigned, Article 1.1 in 

fine of an Assignment Agreement is invalid and the CLAIMANT lacks standing.  

B) Host State approval for the assignment of treaty claims is a requirement under 

international law which has not been met in the present case.  

51. While treaty claims are in principle not assignable (A), States may freely expand the group of 

entities, to which they grant the standing offer to arbitrate.95 One possible way is giving the 

consent for an assignment of treaty claims, impliedly allowing for the assignee to pursue claims 

against that State. Because of that, the consent of a host State for the assignment of treaty claims 

has been recognized as a requirement under international law for the valid assignment.96 In fact, 

 
90 Article 6, ECHR. 
91 Article 1, ECHR Protocol. 
92 Article 34, ECHR. 
93 Nassau Verzekering, ¶24.   
94 Ibid, ¶25. 
95 Dugan, p.219. 
96 Schreuer ICSID Commentary, p.184; Amco Asia, ¶32; Autopista Concesionada, ¶129. 
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only “[i]f the host State is aware of and agrees to the assignment of rights and duties, the 

approval of the extension of jurisdiction ratione personae to the successor will be assumed”.97 

Similarly, the Tribunal in Amco Asia case ruled that for an assignment to be valid, "the 

government's approval is indispensable”98 

52. RESPONDENT was not aware about the assignment. Parties to the Assignment Agreement served 

the notice of assignment to the RESPONDENT only after it was executed,99 without any request 

for RESPONDENT’s consent. Therefore, as the RESPONDENT did not grant this necessary consent, 

the transaction in question is invalid. As such, since the treaty claim has not been assigned 

validly, the CLAIMANT has no standing.  

C) Assignment has not been made in good faith. 

53. Irrespective of the above, even if an assignment of treaty claims under international law was 

possible and no consent of the state was required, still for the assignment to be valid it would 

have to be a done in good faith.100 If not, an assignment would be invalid due to the abuse of 

process.101 Such a situation occurs if the assignment has been made solely for the purpose of 

initiating the proceedings against the host State.102 In the Cementownia case, the factor which 

prejudged the lack of good faith in the assignment was that the assignment was not made for 

the purpose of engaging in commercial activity, but for the sole purpose of enabling investment 

arbitration proceedings.103 In Phoenix case, the tribunal ruled, that ISDS system: 

“is not deemed to protect economic transactions undertaken and performed 

with the sole purpose of taking advantage of the rights contained in such 

instruments, without any significant economic activity, which is the 

fundamental prerequisite of any investor's protection. Such transactions must 

be considered as an abuse of the system.” (emphasis added)104 

54. The Assignment Agreement has been entered into on 1.07.2017,105 whereas Ticadia-1, the 

company which was managing the power plant has been instructed to file for bankruptcy almost 

5 months earlier, on 10.02.2017.106 Therefore, at the time the assignment was executed it was 

already impossible to engage into any economic activities regarding the investment. This 

 
97 Schreuer ICSID Commentary, p.184.  
98 Amco Asia, ¶32. 
99 PO3, ¶5, p.67, l.1821. 
100 Mobil, ¶190; Pac Rim, ¶2.44. 
101 Cementownia, ¶159; Phoenix ¶143; Banro, ¶24. 
102 Cementownia, ¶154. 
103 Ibid. 
104 Phoenix, ¶93. 
105 C-12, p.23, l.500. 
106 C-11, p.22, l.480. 
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clearly indicates that the sole purpose of the assignment was to avail of the standing offer to 

arbitrate by the CLAIMANT. CLAIMANT has notified the RESPONDENT about their claims and 

commenced the present arbitral proceedings roughly one year after the execution of the 

Assignment Agreement.107 In such a short period of time, it would be impossible to undertake 

any significant economic activity, such as e.g. restructuring the plant, especially as it was 

approaching insolvency.108 Furthermore, the nature of rights obtained by the CLAIMANT – 

receivable of a loan and securities attached to it109 – do not entitle to any economic activities 

other than debt collection. Additionally, even this debt collection is impossible, as the Borrower 

is insolvent110 and the proceedings against the Guarantor of the Financing Agreement had 

already been lost.111 

55. Consequently, the Assignment Agreement aimed solely at initiating present proceedings and 

transfer of assets was fictitious, and therefore done in a bad faith. As this transaction was 

executed for purposes incompatible with the objectives of EIT, its aim was the abuse of the 

system. As such, the CLAIMANT does not have standing in these proceedings.  

I. CLAIMANT has not made a qualifying investment under EIT.  

56. Meeting jurisdictional requirements by an assignee of an investment itself, has been widely 

recognized as a requirement for establishing tribunal’s jurisdiction.112 It has been highlighted 

by scholars,113 as well as by case law,114 which extensively declined jurisdiction, when an 

assignee did not qualify as a protected investor.115 CLAIMANT does not meet the ratione 

materiae jurisdictional requirement, as CLAIMANT does not hold a qualifying investment under 

Article 1(1) of EIT (A). Moreover, CLAIMANT does not hold a qualifying investment under 

requirements of contribution, duration and risk, which are an applicable standard (B).  

A) CLAIMANT does not hold a qualifying Investment under Article 1(1) EIT. 

57. EIT provides for a definition of Investment in its Article 1(1). It states that ‘Investment’ means 

every kind of asset owned or controlled by Investors of a Contracting Party in another 

 
107 Facts, ¶30, p.60, l.1553-1554. 
108 C-11, p.22, l.480. 
109 C-12, Article 1(1), p.23, l.521-522; C-4, ¶¶2,5, p.12-13, l.227-231, 245-257. 
110 C-11, p.22, l.480. 
111 Facts, ¶28, p.59, l.1538-1539. 
112 Kirtley, pp.459,461. 
113 Ibid; Wehland, p.566; Goh, pp.30,35. 
114 Phoenix ¶145; Loewen ¶225; Mihaly ¶¶26-27. 
115 Loewen ¶225; Mihaly ¶¶26-27. 
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Contracting Party.116 It provides for an exemplary list of assets qualifying as ‘Investments’117 

and it introduces additional requirement, that ‘Investment’ in the understanding of EIT refers 

only to those investments, which are associated with an ‘Economic Activity in the Energy 

Sector’.118 ‘Economic Activity in the Energy Sector’ is further defined as: 

“economic activity concerning the exploration, extraction, refining, 

production, processing, utilization, storage, land transport, transmission, 

distribution, trade, financing, marketing, or sale of any energy resources 

(including natural resources), materials, installations and products.”119 

58. Even though it may seem as a broad definition, it is a definition which does not cover any of 

the activities undertaken by the CLAIMANT. CLAIMANT has acquired a receivable of a loan given 

for the construction of Ticadia-1 and securities attached to it.120 Those assets are not associated 

with ‘Economic Activity in the Energy Sector’ for two reasons. 

59. Firstly, Assignment Agreement was purely fictitious, as the CLAIMANT never intended to 

undertake any economic activity which could fit the definition provided for by EIT.121 By the 

time the Assignment Agreement was executed, power plant has been insolvent for almost half 

a year,122 and it no longer commercially existed. Moreover, the rush in initiating present 

proceedings123 as well as many other factors described above,124 clearly demonstrate that 

purpose of the transaction was completely different than operating the plant.  

60. Secondly, any ‘Economic Activity in the Energy Sector’, which would be at least associated 

with the ‘Investment’ held by the CLAIMANT was ab initio impossible. Managing body of 

Ticadia-1 filed for bankruptcy approx. 5 months before the Assignment Agreement has been 

concluded and the power plant has ceased to operate long before CLAIMANT has even stepped 

into the shoes of the creditor.125 Hence, no “extraction, refining, production, processing, 

utilization[…]”126 has been taking place at Ticadia-1, what means lack of ‘Economic Activity’. 

61. Therefore, assets owned by the CLAIMANT does not meet the definition of an ‘Investment’ 

provided for in EIT, as those assets are not associated with ‘Economic Activity in the Energy 

 
116 EIT, Article 1(1), p.61, l.1598-1600. 
117 EIT, Article 1(1), p.61, l.1601-1611. 
118 EIT, Article 1(1), p.61, l.1614. 
119 EIT, Article 1(3), p.62, l.1618-1621. 
120 C-12, Article 1(1), p.23, l.521-522; C-4, ¶¶2,5, p.12-13, l.227-231, 245-257. 
121 Supra Issue 2, I, C). 
122 C-11, p.22, l.480. 
123 Facts, ¶30, p.60, l.1553-1554. 
124 Supra Issue 2, I, C). 
125 C-12, p.23, l.500. 
126 EIT, Article 1(3), p.62, l.1618-1621. 
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Sector’ defined in EIT. As ratione materiae jurisdictional requirement is not met, this Tribunal 

has no jurisdiction. 

B) Salini Test is an applicable standard to non-ICSID investments. 

62. The term ‘Investment’ is a focal point of the ISDS system, which has an inherent meaning, 

common to both ICSID and UNCITRAL investment arbitrations.127 This meaning has been 

crystalized in the Salini Test provided by a landmark Decision in the Salini case.128 

Distinguishing on the meaning of the word depending on the chosen forum would be 

unreasonable129 and would run counter to the rules of construction of the treaties.130 

Furthermore, tribunals constituted under UNCITRAL rules also apply this test.131 Therefore, as 

the tribunal in the Romak case confirmed, Salini Test is applicable to define investments, 

irrespective of the rules chosen as governing the arbitration proceedings.132  

63. The Salini Test provides for elements which have to be met in order to qualify an undertaking 

as an ‘Investment’ in the understanding of the ISDS system. Those are: contribution of capital 

(i.), certain duration (ii.), significant contribution to the host State’s development (iii.) and 

assumption of risk.133 RESPONDENT submits, that apart from assumption of risk, CLAIMANT’s 

undertaking does not fulfill posed requirements. 

(i) CLAIMANT has not made a contribution. 

64. Contribution of money or assets is being understood as a commitment of resources,134 as new 

injunction of capital.135 The only exception arises when an investment is transferred from one 

corporate group affiliate to another within the same group.136 Furthermore, contribution should 

not be only seeming, but should reflect the actual value of assets.137  

65. CLAIMANT has not contributed to the project with any new injunction of capital. In fact, 

CLAIMANT only took over existing debt. Furthermore, CLAIMANT obtained a receivable worth 

 
127 Romak, ¶194; Doutremepuich, ¶118. 
128 Salini, ¶52. 
129 Romak, ¶194. 
130 Romak, ¶195. 
131 Doutremepuich, ¶118, Bosca v. Lithuania, ¶168. 
132 Romak, ¶207. 
133 Salini, ¶52. 
134 KT Asia, ¶170. 
135 KT Asia, ¶193. 
136 KT Asia, ¶193. 
137 Phoenix, ¶119; KT Asia, ¶203. 
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USD 600,000,000.00138 for a price of USD 150,000,000.00,139 therefore, glaringly undervalued. 

Given the above, CLAIMANT has not made a contribution required under the applicable standard. 

(ii) CLAIMANT’s undertaking fails to meet the ‘certain duration’ requirement. 

66. Tribunals have determined, that for a financial contribution to be an ‘Investment’, two to five 

years is the required ‘certain duration’.140 Where there is no (at least the expectation of a) ‘long 

term relationship’141 or where projects does not last minimal required amount of time, contracts 

are in fact just sales contracts, and not ‘Investments’.142 The fact that the price was paid in full 

at an early stage, was deemed by tribunal in Joy Mining case as an evidence of lack of long 

term commitment.143  

67. CLAIMANT has no long-term relationship with neither the Borrower from the Financing 

Agreement, nor the Assignor from the Assignment Agreement. The first entered bankruptcy 

proceedings before CLAIMANT acquired claims against them and the latter paid the contract 

price in full within 5 banking days from the day of execution of the Assignment Agreement.144 

Moreover only a year after allegedly acquiring claims, CLAIMANT has already started to pursue 

them.145 Therefore, this requirement is not met.  

(iii) CLAIMANT has not made a significant contribution to the host State’s development. 

68. This requirement has been recognized by Salini tribunal and throughout the case law.146 In 

Malaysian Historical Salvors tribunal ruled that ‘Investment’ means “activity which promotes 

some form of positive economic development for the host State.”147 As CLAIMANT’s activity is 

not a contribution even to the project at hand,148 it is not a contribution to Laoc's economy. 

Replacement on the position of the creditor of the insolvent debtor did not in any way 

contributed to the Laocan energy sector. Therefore, as this requirement is not met either, 

CLAIMANT does not hold a qualifying Investment and this Tribunal has no jurisdiction. 

 
138 C-4, Article 2.1, p.12, l.228. 
139 C-12, Article 2.1, p.23, l.536. 
140 Jan de Nul, ¶93; Salini, ¶54; Schreuer ICSID Commentary, p.130. 
141 Schreuer ICSID Commentary, p.140. 
142 Joy Mining, ¶¶57,58. 
143 Ibid. 
144 C-12, Article 2(2), p.23, l.539-540. 
145 Facts, ¶30, p.60, l.1553-1554. 
146 Quiborax, ¶219; Ioannis Kardassopoulos, ¶116; Jan de Nul, ¶91; Bayindir, ¶130. 
147 Malaysian Historical Salvors, ¶68. 
148 Supra Issue 2(II)(B)(i). 
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ARGUMENT ON MERITS 

Issue 3: The conduct of the Laocan Parliament is not attributable to RESPONDENT. 

69. For decades RESPONDENT has gone above and beyond to provide a positive investment climate 

and continues to do so to the best of its ability. However, in doing so, RESPONDENT is not free 

to ignore their international obligations. When ASNEC introduced the Coal Directive, 

RESPONDENT could not deviate from implementing this Directive into national law.149 The 

minimum obligations, binding for the result RESPONDENT has to achieve,150 include a full phase 

out of coal-fired power plants by 31.12.2028 and a prohibition of providing any compensation 

for the phase out. This means RESPONDENT cannot provide any form of reparation151 and thus 

their support scheme is not allowed to be written in a way that would indirectly indemnify 

CLAIMANT.152 RESPONDENT had no choice, let alone discretion on implementing the Directive 

in these regards and should not be held responsible. 

70. As a consequence, any conduct that allegedly led to a devaluation of CLAIMANT’s investment 

should be attributed exclusively to ASNEC. The attribution of conduct between ASNEC and 

its Member States is regulated by Article 120 ASNEC Charter. Pursuant to this provision, the 

attribution of conduct, as between the Member States and the ASNEC shall be governed in 

particular by Articles 6 and 7 ARIO, mutatis mutandis. 

71. Following the applicable rules, the Coal Directive and the Laws are a composite act attributable 

to ASNEC (I). Even if the Tribunal considers them separate conduct, the Laws are still 

attributable to ASNEC (II). Lastly, dual attribution should be excluded (III). 

I. The Coal Directive and the Laws 66 and 72 are a composite act attributable to 

ASNEC. 

72. CLAIMANT challenges Laws 66 and 72 and treats them as acts separate from the Coal Directive. 

However, they are only a reflection of the Directive and its inevitable consequence. As a result, 

they are not separate acts but components of one larger act (A) and this composite act should 

be attributed to ASNEC (B). 

A) The Coal Directive and Laws 66 and 72 form a composite act. 

 
149 Coal Directive, Article 18, p.17, l.358-359. 
150 Coal Directive, Article 7, p.17, l.346-354. 
151 Arias-Barrera, p.81. 
152 Coal Directive, Article 7(3)-7(4), p.17, l.346-354. 
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73. Article 13 ARIO provides that conduct can consist of several independent actions.153 This 

provision refers to series of acts or omissions defined in aggregate as wrongful.154 Given the 

use of “in particular” in Article 120 ASNEC Charter, it is clear that the relationship between 

ASNEC and RESPONDENT is also governed by the other articles of the ARIO, including Article 

13. It is, therefore, applicable.  

74. The Laws 66 and 72 and the Coal Directive constitute such composite act. Laws 66 and 72 were 

just an inevitable consequence of introducing the Coal Directive by ASNEC. When the Council 

of ASNEC enacted the Coal Directive, Article 18 of the Coal Directive obligated RESPONDENT 

to “bring into force the laws, regulations and administrative provisions necessary to comply 

with Articles 3 and 7”. The latter requires that RESPONDENT “reduces the percentage of its final 

gross production of energy from coal-fired power plants to 0 by 31 December 2028” and “shall 

pay no compensation to owners and/or operators of coal-fired power plants subject to measures 

adopted by the Member States”. Had RESPONDENT not done it, there was an imminent risk of 

incurring severe penalties as set out in Article 124 ASNEC Charter. Moreover, even if the 

penalties are imposed, the obligation to implement the Directive in any case continues to be 

binding.155 Therefore, even if RESPONDENT had chosen not to implement the Coal Directive 

immediately and incur the penalties, at the end of the day it would be still obliged to implement 

the Coal Directive. ASNEC pulled the trigger that led to the alleged devaluation of CLAIMANT’s 

rights; the rest was merely a consequence. In this respect, even CLAIMANT itself admits that it 

is the phase-out, traceable to ASNEC, that hurts them financially.156  

B) This composite act is fully attributable to ASNEC.  

75. There are three reasons why this composite act should be attributed to ASNEC.   

76. Firstly, according to Article 6 ARIO, the conduct of an organ or agent of the international 

organization in the performance of its functions shall be considered an act of that international 

organization under international law, whatever position the organ or agent holds in respect of 

the organization. The composite act was initiated by the Council of ASNEC. The Council of 

ASNEC is clearly an organ of ASNEC, so its conduct ought to be attributed to the organization. 

ASNEC’s Council then required their member states to implement the Coal Directive. 

RESPONDENT merely followed this obligation.  

 
153 Article 13 ARIO & Article 15 ARSIWA. 
154 ARISWA Article 15, Commentary ¶2. 
155 ASNEC Charter, Article 124(5), p.34, l.828-829. 
156 Notice, ¶12, p.6-7, l.95-105. 
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77. Secondly, attributing this conduct to RESPONDENT would be equivalent to piercing the veil, 

which is not allowed in international law, with the ARIO providing an explicit prohibition. 157 

Piercing the veil happens when Member States of the international organization are held 

responsible for the actions of said organization because they are members thereof, without 

anyone acting on behalf of the Member State.158 As the phase-out of coal and the prohibition 

of compensation are binding, they are a natural consequence of membership of ASNEC. 

Pursuant to Article 120 ASNEC Charter, the Association enforces or implements its legal acts 

through the organs of its Member States. The Parliament was acting on behalf of ASNEC, 

merely assisting it. In conclusion, attempting to attribute the conduct to RESPONDENT would 

pierce the veil of incorporation. 

78. Thirdly, while CLAIMANT might argue for an attribution to or responsibility of RESPONDENT 

based on a transfer of competences to ASNEC, this is not possible either. In M. & Co v. 

Germany, it was held that transfers of competences to international organizations mean that 

States should not be held responsible as long as these organizations adequately safeguard the 

rights of subjects by providing the same level of protection the State should give.159 This was 

later confirmed in Waite & Kennedy and Bosphorus.160 Additionally, in Bosphorus, the Court 

held that Ireland fulfilled its responsibilities as long as their conduct was only the 

implementation of legal obligations and the EU provided both substantive guarantees and 

control mechanisms leading to an equivalent protection.161 Ireland was only held liable because 

the EU did not sign the ECHR and, as such, did not provide an equivalent protection.162 

79. As the conduct that led to the devaluation was the implementation of legal obligations and 

CLAIMANT’s rights are guaranteed to the exact same extent by ASNEC, because ASNEC signed 

the EIT163, the transfer of competence is complete, and RESPONDENT should not be held 

responsible. 

80. As a result, RESPONDENT concludes that the composite conduct should be attributed to ASNEC 

exclusively. 

 
157 Johansen, p.196, Article 40 Commentary 1 ARIO. 
158 Johansen, p.196. 
159 M & Co, p.7. 
160 Bosphorus ¶155; Waite & Kennedy, p.73. 
161 Bosphorus, ¶156-157. 
162 Cannizzaro, p.304. 
163 Preamble EIT, p.61, l.1582. 
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II. Even if the Laws 66 and 72 are separate from the Coal Directive, they are still 

attributable to ASNEC. 

81. If the Tribunal disagrees with RESPONDENT and considers the Coal Directive and the Laws 66 

and 72 separate acts, the latter are still attributable to ASNEC. 

82. Article 120 ASNEC Charter states that the attribution of conduct, between the Member States 

and the Association, shall be governed, in particular, by Articles 6 and 7 ARIO, mutatis 

mutandis. It is clear that the purpose of the Member States was to govern the implementation 

of the directives by applying Articles 6 and 7 ARIO. This is strengthened by the use of “mutatis 

mutandis”, which means the required changes should be made in order to ensure that the 

attribution is governed by Articles 6 and 7 ARIO.  

83. When applying these articles to the case at hand, we must conclude that there is an exclusive 

attribution to ASNEC because the Parliament has to be considered an organ of ASNEC and 

Article 6 applies. (A) Alternatively, the Parliament was an organ at the disposal of ASNEC and 

Article 7 applies (B). 

A) The Parliament of Laoc acted as an organ of ASNEC. 

84. Article 2 ARIO defines an organ as any person or entity which has that status in accordance 

with the rules of the organization. Moreover, Article 6(2) ARIO requires that the entity is 

assigned functions according to the rules of the organization.164 However, whether the entity is 

assigned functions can also be established based on facts and circumstances.165 In Bosnian 

Genocide, it was made clear that the legal status is not the deciding factor.166 

85. The Parliament of Laoc has clearly been assigned functions of ASNEC, by the strongest 

possible rule of the organization, its founding Charter. Article 120 ASNEC Charter states that 

the Association enforces or implements its legal acts through the organs of its Member States. 

This means that the Parliament of Laoc is assigned functions of an organ in accordance with 

the rules of the organization and the conduct in the performance of this function should be 

attributed to ASNEC.167 

 
164 Johansen, p.186; ARIO 6(2). 
165 ARIO Article 6 Commentary 9. 
166 Bosnian Genocide, ¶391.  
167 ARIO, Article 6(1); Messineo, p.76 
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86. Furthermore, the exercise of legislative and executive powers of an international organization 

is, analogous with the ARSIWA,168 a clear example of functions performed by organs.169 This 

position can also be found in WTO case-law, such as EC – Geographical Indications.170 In EC 

– Customs, the EU was considered responsible for matters within their competence.171As a 

result, Member States of the European Union are considered de facto organs of the European 

Union and the latter should be held responsible.172 When the Parliament of Laoc implements 

the Coal Directive, it exercises such legislative and executive powers of ASNEC. This makes 

the Parliament a de facto organ of ASNEC for the purpose of this activity. 

87. When attributing conduct of a state organ that is also a de jure or de facto organ of an 

international organization, attribution to the state is excluded.173 In conclusion, when the 

Parliament enacted the Laws, it was not only a de jure, but also a de facto organ of ASNEC and 

as such, they should be attributed exclusively to ASNEC. 

B) The Parliament of Laoc acted as an organ at the disposal of ASNEC 

88. If the Tribunal considers Article 6 ARIO to be inapplicable, the attribution for the Laws 66 and 

72 still rests with ASNEC by virtue of Article 7. 

89. Article 7 ARIO states that the conduct of an organ of a State that is placed at the disposal of an 

international organization is considered an act of the latter if the organization exercises effective 

control over that conduct. 

90. When organs are transferred to an international organization, there is a presumption of exclusive 

attribution.174 Two main conditions are necessary to apply this provision. Firstly, the organ has 

to be at the disposal of the international organization and secondly, that organization has to 

exercise effective control over it.175 

91. The first condition requires that the organ exercises functions of the international organization 

and is required to obey any instructions it may receive, without instructions from the State to 

 
168 Article 4(1) ARSIWA. 
169 Okada, p.279. 
170 EC – Geographical Indications, ¶7.725. 
171 Hoffmeister, p.733; EC – Customs, ¶2.2. 
172 Hoffmeister, p.728; EC – Geographical Indications, ¶7.725.  
173 Article 7 ARIO Commentary 1. 
174 Johansen, p.188; Messineo, p.62; ARIO Article 7 Commentary 4. 
175 d'Argent, pp.25-27; Johansen, p.192. 
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which it belongs.176 The transfer of the organ results in their acts genuinely performed in the 

name and on behalf of the organization.177 

92. As was pointed out, the Parliament of Laoc clearly executes functions of ASNEC.178 The Coal 

Directive states in Article 7(1) that RESPONDENT “shall reduce the percentage of its final gross 

production of energy from coal-fired power plants to 0 by 31 December 2028” and in Article 

7(3) that RESPONDENT “shall pay no compensation to owners and/or operators of coal-fired 

power plants subject to measures adopted by the Member States under Article 7(1)”. Clearly, 

RESPONDENT had absolutely no discretion when it comes to phasing out coal-fired power plants, 

nor could it provide compensation. RESPONDENT would face penalties if they refused to 

comply.179 It is clear that the Parliament received instructions from ASNEC without 

RESPONDENT being able to intervene.  

93. The second condition is similar to the test used in Article 8 ARSIWA as they both discuss 

control over a specific act and not control over the organ as a whole.180 Although Article 8 

ARSIWA references the military concept of operational control, ‘effective control’ in Article 7 

ARIO has a lower threshold.181 Even when control is merely formal, attribution to the 

international organization is still possible.182 In the context of Article 7 ARIO, control is only 

used to determine whether or not to attribute the behavior more to the international organization 

or more to the State itself,183 meaning that it can still be attributed to the organization even if 

the state retains some level of control.184 If an organ exercises functions of an international 

organization while being put at their disposal, their conduct can be attributed to said 

organization due to a presumption of exclusive direction and control.185 Not just the ARIO 

itself,186 but relevant practice as well, shows that there is a precedence or exclusiveness of 

attribution to international organizations in such case.187 In the current case, not only does the 

Parliament of Laoc perform functions of ASNEC and thus the presumption of control applies, 

but the Coal Directive included instructions as well, with connected sanctions from Article 124 

 
176 Messineo, p.90,92; Ago Report, p.267. 
177 ILC Report, 85, ¶1; UN Comments ¶3; d'Argent, pp.22,25; Ago Report, p.267. 
178 Supra Issue 3, I, B, p.22. 
179 ASNEC Charter, Article 124, p.34, l.808-836.  
180 Larsen, p.514; Johansen, p.186. 
181 Johansen, p.187. 
182 Okada, p.276. 
183 Okada, p.280. 
184 Gaja Report, p.14. 
185 Okada, p.279; Palchetti, p.18. 
186 Article 7 ARIO Commentary 4. 
187 Okada, p.281. 
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ASNEC Charter.188 As such, the threshold has been met and the conduct should be attributed 

to ASNEC. 

94. In addition to this, attribution of conduct performed by organs at the disposal of an international 

organization can also be established based on a different norm, developed by case-law - ultimate 

normative control. In Bosphorus, it was key to identify who had ultimate normative control 

effective enough to direct the action of the other.189 In Behrami as well, the key question was 

whether the organization retained ultimate authority and control so that operational command 

only was delegated.190 As ASNEC can fully bind RESPONDENT and impose sanctions, it is clear 

that they hold the ultimate authority and control over RESPONDENT with regards to the 

implementation of the Coal Directive. 

95. Furthermore, in accordance with the Bosnian Genocide-case, the control with respect to each 

separate action must be evaluated.191 As it were legally bound in this regard, RESPONDENT had 

no discretion regarding the end-date and the prohibition to provide compensation.192 This means 

that although ASNEC might not have had full control over all actions of RESPONDENT’s 

Parliament, it did have control over these specific actions that led to the devaluation of 

CLAIMANT’s investment. This is sufficient to establish the control of ASNEC over Laocan 

Parliament for the purposes of Article 7 ARIO. 

96. Consequently, it is clear that ASNEC is at the root of Laws 66 and 72, forcing RESPONDENT’s 

hand through either effective control or ultimate normative control. As a result, Laws 66 and 

72 should be attributed exclusively to ASNEC.  

III. Dual attribution should be excluded 

97. The ILC states that dual attribution only occurs infrequently.193 RESPONDENT holds that in this 

case, it should be excluded. 

98. As mentioned above, if the Tribunal considers the Parliament of Laoc an organ of ASNEC or 

an organ at the disposal of ASNEC, there is an exclusive attribution to ASNEC.194 CLAIMANT 

may argue that the Parliament is an agent of ASNEC instead and that therefore there should be 

dual attribution. However, it is impossible to simultaneously be an agent and an organ of an 

 
188 Coal Directive Article 18, p.17, l.358-359.  
189 Cannizzaro, p.305. 
190 Behrami, ¶133. 
191 Bosnian Genocide, ¶401. 
192 See supra Issue 3, II, B). 
193 ARIO, p.54, Commentary 4. 
194 Supra Issue 3, II, A) and B). 
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international organization. Furthermore, although agents are often defined broadly195, there is 

one important limitation - that agents are either officials or other persons who were conferred 

functions by an organ. Although the Parliament of Laoc was clearly conferred functions by the 

ASNEC Charter, it is difficult to argue that it was done by an organ of ASNEC. As such, it is 

much more appropriate to classify the Parliament as an organ instead of an agent of ASNEC.  

99. However, even if the Tribunal were to consider the Parliament of Laoc an agent or were to 

consider applying a dual attribution when it considers the Parliament of Laoc an organ of 

ASNEC or an organ at the disposal of ASNEC, it should still refuse a dual attribution. 

100. If the Tribunal were to attribute the behavior to RESPONDENT, RESPONDENT would not be able 

to indemnify CLAIMANT, meaning there would be a denial of justice. As already set out, 

RESPONDENT is not allowed to deviate from the phase-out, nor is it allowed to provide any form 

of compensation.196 Due to its normative control, ASNEC remains the only party involved that 

can change the legal framework that led to the alleged breach and provide an effective 

remedy.197 As stated in M & Co, the way rights are safeguarded should be practical and 

effective.198 Attributing conduct to RESPONDENT and establishing that they, and not ASNEC, 

breached an international obligation, would lead to a situation where RESPONDENT would have 

to refuse compensation in accordance with the Coal Directive199 or would risk severe penalties 

in accordance with the ASNEC Charter.200 Attributing the conduct to RESPONDENT would thus 

either lead to a denial of justice or to a violation of other international obligation - something 

that goes against any notion of reasonableness. 

101. Furthermore, the Coal Directive was enacted in the context of the Seoul Agreement.201 In this 

treaty, a division of responsibilities between regional economic integration organizations, such 

as ASNEC, and its Member States is prescribed.202 Clearly, the decision to act on the level of 

ASNEC implies that the parties agreed to have ASNEC bear the responsibility of the Coal 

Directive. 

102. For these reasons, the Tribunal should exclude a dual attribution to both ASNEC and 

RESPONDENT, by excluding any attribution of responsibility to RESPONDENT.  

 
195 Johansen, p.186. 
196 Supra Issue 3, I. 
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199 Coal Directive, Article 7, p.17, l.346-354. 
200 ASNEC Charter, Article 124, p.34, l.808-836. 
201 Coal Directive, Preamble, p.16, l.324-330. 
202 Seoul Agreement, Article 20, p.36, l.907-922. 
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Issue 4: RESPONDENT did not breach Article II(1) EIT by introducing Laws 66 and 72.  

103. EIT ensures that investments in host States are treated fairly and equitably. When RESPONDENT 

enacted pro-environmental legislation aimed at phasing-out coal-fired power plants and 

transitioning into clean and sustainable energy (Law 66, followed by Law 72), CLAIMANT came 

forward with allegations on breach of Article II(1) of EIT. Laws 66 and 72 are RESPONDENT’S 

means of implementation of the Coal Directive adopted by ASNEC. As a result of the change 

of energy policy throughout the whole ASNEC region, coal-fired power plants like Ticadia-1, 

would have to be phased out by 2028. Hence, CLAIMANT’s investment would probably turn out 

less profitable than expected.  

104. However, RESPONDENT did not breach Article II(1) EIT by introducing Laws 66 and 72, as 

RESPONDENT had a right to change its energy policy (I). Moreover, measures adopted by 

RESPONDENT through Law 66 and Law 72 were reasonable and non-discriminatory (II). Finally, 

RESPONDENT would anyway be exempt from liability for the adopted measures, as they were 

necessary to protect human life (III). 

I. RESPONDENT had a right to change its energy policy. 

105. Under Article II(1) EIT, RESPONDENT is obliged to provide fair and equitable treatment of 

investments. It does not mean that RESPONDENT should freeze its law-making processes in order 

to ensure that the conditions in which the Investor (according to CLAIMANT, understood as 

CLAIMANT and its predecessor – MFNB) decided to invest, would never change. To the contrary 

- as the Tribunal stated in Ioan Micula:203  

“The fair and equitable treatment standard does not give a right to regulatory 

stability per se. The state has a right to regulate, and investors must expect 

that the legislation will change, absent a stabilization clause or other specific 

assurance giving rise to a legitimate expectation of stability”.204 

106. Earlier, the same view was expressed by the tribunal in Saluka,205 which concluded that “no 

investor may reasonably expect that the circumstances prevailing at the time the investment is 

made remain totally unchanged”.206 Determination of a breach of the obligation of fair and 

equitable treatment by the host State must therefore be made while respecting the fact that 
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“international law generally extends to the right of domestic authorities to regulate matters 

within their own borders.”207  

107. The determination of a breach of Article II(1) EIT by RESPONDENT, therefore requires a 

weighing of the Investor’s legitimate and reasonable expectations on the one hand and the 

RESPONDENT’s legitimate regulatory interests on the other. 

108. RESPONDENT had a right to alter its approach to coal-fired power plants as Ticadia-1 and to 

decide to move towards cleaner energy sources, as EIT does not contain a stabilization clause, 

but to the contrary – EIT itself encourages and allows for pro-environmental policy changes 

(A). Investor was not given any other specific assurances as to the stabilization of the legal 

framework of RESPONDENT (B). Also, given the wording of the operating license of Ticadia-1, 

and the general trend of transition towards renewable energy sources, Investor should have 

expected alteration in the domestic laws (C). 

A) EIT does not contain a stabilization clause, but to the contrary – EIT itself 

encourages and allows for pro-environmental policy changes. 

109. The aim of the stabilization clause is to ensure that future changes in the legislation of the host 

state do not vary the terms of the contract on the basis of which entry was made.208 For example, 

in the license granted to investor in CMS, the host state committed that “the tariff structure 

would not be frozen or subject to further regulation or price control (…)”.209 Save for the 

stabilization clause, the host State has the legislative power to “alter the impact on the contract 

of any event that took place within its territory or to affect any contractual right or right to 

property that was located within its territory”.210 That power of the host state allows it “to 

respond to changing circumstances in the public interest.”211 

110. EIT does not contain a stabilization clause. The preamble of EIT provides only that: 

[the Contracting Parties are] recognizing the need to encourage and create 

stable, (…) conditions for Investors of other Contracting Parties to make 

Investments in the ASNEC Region212  

111. This wording is too broad to be qualified as a direct stabilization clause which could have 

ensured the Investor that RESPONDENT would not introduce any legislative changes that could 
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affect the Investment, as this is a typical wording of preamble to an investment agreement213 – 

not a specific undertaking of the host state.  

112. What is more, EIT itself encourages and allows for changes of the legal framework that are 

aimed at protecting the environment. Environmental aspects are covered by Article VII of the 

EIT. The Contracting Parties to EIT recognized the right of one another to establish their own 

levels of environmental protection and environmental development policies and to adopt and 

modify them accordingly.214
 RESPONDENT, as a Contracting Party, was obliged to continue to 

improve the environmental protection as well215 while not to derogating from or even relaxing 

domestic environmental laws in order to encourage, maintain or expand investment on its 

territory.216  

113. Concluding, EIT could not serve as a basis for Investor’s expectations that the legal framework 

of RESPONDENT would not change. To the contrary – Investor should have expected that the 

legal framework of Laoc will change and evolve especially when it comes to environmental 

policies. 

B) Investor was not given any other specific assurances as to the stabilization of the 

legal framework of RESPONDENT.  

114. Claimants in investment treaty arbitrations have often invoked the concept of legitimate 

expectations when the host state allegedly made certain promises or representations, on which 

the investor relied at the time of making its investment.217 In the current case, the Investor could 

not have legitimately expected that the energy policy of RESPONDENT would not change post 

the Investment.  

115. Investors’ expectations to be legitimate, must have an objective basis and not be a result of 

misplaced optimism.218 Additionally, a number of tribunals have stated that protected 

expectations must rest on the conditions as they exist at the time of the investment.219 

116. Save for the existence of an agreement, in the form of a stabilization clause or otherwise, there 

is nothing objectionable about the amendment brought to the regulatory framework existing at 
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the time an investor made its investment.220 In fact, in such case “it is each State’s undeniable 

right and privilege to exercise its sovereign legislative power.”221  

117. Investor did not enter into any agreement with RESPONDENT, that would serve as a basis for 

their objectively justified expectations, that the legal framework of the energy sector of Laoc, 

would not be altered after the Investment was made. Especially taking into account the type of 

Investment made, namely the coal-fired power plant, which is all the more likely to suffer the 

negative effects of all pro-environmental legislative changes. This is best illustrated by the fact 

that three MFNB directors voted against the Investment, stating that high-value investments in 

highly regulated markets, such as coal generation, should be cautiously approached.222 

118. RESPONDENT also did not make representations to Investor in any other form than an agreement, 

e.g. in form of written or oral statements. In this respect, encouragement to invest by the 

Governor of Ticadia, Mr. Ji-Yeong, are not sufficient to be considered such representations.  

119. First, Governor Ji-Yeong acted specifically on behalf of the Ticadia region, not on behalf of 

RESPONDENT as a State. Governor Ji-Yeong was actively looking for investors interested in 

constructing a power plant in Ticadia,223 promoting Ticadia, not Laoc as such, as a perfect place 

for a new coal plant.224 References of the Governor to RESPONDENT concerned the fact that 

Laocan authorities conducted an appropriate audit and therefore, the Governor would have a 

green light to grant an operating license for Ticadia-1.225 That shows, that Investor could not 

have objectively make any expectations with regards to the treatment of Investment by 

RESPONDENT, other than granting an operating license for Ticadia-1, which RESPONDENT did 

on 25.09.2015.226 

120. Concluding, Investor was not given any other specific assurances as to the stabilization of the 

legal framework of RESPONDENT. 

C) Given the wording of the operating license of Ticadia-1, and the general trend of 

transition towards renewable energy sources in the region, Investor should have expected 

alteration in the domestic laws. 
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121. The wording of the operating license of Ticadia-1 itself, should have given rise to expectations 

regarding the change of legal framework, especially its environmental aspects. The operating 

license granted to Ticadia-1 explicitly highlights that it will only remain valid, provided that 

Ticadia-1 keeps conformant with environmental regulations in effect of the Republic of Laoc.227 

Due to the fact that the text of the license does not distinguish which regulations make it possible 

for the license to lose its validity, Investor should have assumed that any change of the 

environmental regulations, might cause invalidity of the operating license in case of non-

compliance with the new regulation. 

122. Not only due to the wording of the license, but also because of a general trend of adopting pro-

environmental measures and transition towards “greener” energy sources, Investor cannot claim 

that the shift towards pro-environmental energy policy, was not foreseeable at the time of 

making an Investment. The influence of environmental political movements has been steadily 

growing in the ASNEC region from the beginning of XXI century.228 Member States, including 

Laoc, and pro-environment political parties won a considerable number of elections in virtually 

all of the ASNEC Member States.229 That movement was developing against the background 

of major natural disasters in form of floods, which have been happening since 2000.230 In 2010, 

a governmental task force of environmental scientists from Laoc, published a report which links 

growth of coal emissions with the intensity of lethal floods.231 Already then, it was expected by 

experts, that legal instruments to reduce greenhouse gas emissions would have to be 

introduced.232 

123. In the decade preceding the Financing Agreement, there has been a 300% increase in the amount 

of electricity generated from renewable sources in the ASNEC region.233 In 2013, it was 

expected to also become a norm in Laoc.234 At that time, LEU representatives have already 

confirmed that they would include the development of renewables into their political agenda.235 
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124. Therefore, given the general trend of transitioning into green energy in the entire region, as well 

as the wording of Ticadia-1 operating license, Investor could not have expected that the energy 

policy of RESPONDENT, would not be altered. 

II. Notwithstanding RESPONDENT 's right to change its energy policy, measures 

adopted by RESPONDENT through Law 66 and Law 72 were reasonable and non-

discriminatory. 

125. Under Article II(1) EIT, RESPONDENT is obliged to provide treatment to Investment, that is in 

any case not worse than the minimum standard of treatment under international law. 

126. Drawing from the case law in the field of investment arbitration, specifically, Mondev,236 

ADF,237 Loewen,238 Waste Management,239 Cargill240 and Mobil Investments Canada,241 the 

minimum standard of treatment is infringed by conduct attributable to the State that is arbitrary, 

grossly unfair, unjust or idiosyncratic, discriminatory, or involves a lack of due process leading 

to an outcome which offends judicial propriety.  

127. Implementation of Laws 66 and 72 cannot be considered as treating an Investor below this 

standard, as adopted measures were reasonable (A), and did not discriminate the Investor 

among other investors (B). 

A) The measures are reasonable. 

128. It is a common understanding in investment arbitration that the standard of ‘unreasonableness’ 

is the same standard as ‘arbitrariness’, as both words are used synonymously.242 The tribunal 

in Lauder in order to determine this standard referred to the ordinary meaning of the word 

arbitrary and found that it equals “depending on individual discretion’ or refers to action 

‘founded on prejudice or preference rather than on reason of fact”.243  

129. The measures taken by RESPONDENT were founded on reasons of fact and not on RESPONDENT’s 

prejudice. Coal is the major polluter. It has been estimated that coal-fired power plants are 

responsible for 210,000 deaths, almost 2 million serious illnesses, and over 151 million minor 
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illnesses per year.244 Moreover, coal is responsible for major greenhouse gases emission. It is 

responsible for 46% of carbon dioxide emissions worldwide and for 72% of total greenhouse 

gases emissions from the electricity sector.245 Greenhouse gases contribute to climate change, 

which will have severe consequences on the planet.246 Among most severe consequences of 

climate change are changes in the weather such as heat waves, forest fires and droughts or 

floods.247 This will further lead to heat-related and cold-related deaths, to damage to property 

and infrastructure, it will have disastrous consequences on sectors such as agriculture, forestry, 

energy and tourism.248 In Laoc, serious flooding kept occurring for years.249 According to the 

research of the task force formed by the government, greenhouse gases emissions caused by 

coal-fired power planned are their most probable reason.250 Moreover, the agricultural sector 

plays a significant role in the economy of Laoc.251 Therefore, addressing the issue of weather 

impact was even more so crucial. It is clear, that the measure was not arbitrary but it was serving 

a legitimate purpose.  

B) The measures are non-discriminatory.  

130. In order to establish discriminatory measure one must look at the same sector of the economy, 

at in similarly situated groups or categories of entities.252 For example in BG case the tribunal 

found that gas-distributors and other public services providers such as electricity distributors 

were not “in like circumstances”.253 Thus, the relevant basis of comparison in case of Law 66 

is with coal-fired power plants and in case of Law 72 with energy providers who generate 

energy from renewable energy sources.  

131. By enacting Law 66 RESPONDENT phased out all coal-fired power plants, not differentiating 

them in any respect.254 In Law 72 RESPONDENT gave a chance for preferable conditions for all 

companies which will generate energy from renewable sources.255 Contrary to what CLAIMANT 

suggests,256 RESPONDENT did not give the newly established state-owned company any 
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advantage – to the contrary, all RESPONDENT did was it evened the position of the Laocan 

Renewables Company with all other companies in the sector.  

III. The alleged breach would nevertheless be exempt from liability as Law 66 and Law 

72 were necessary in order to protect human life under EIT. 

132. In any case, the alleged breach of Article II(1) EIT, would anyway not be attributable to 

RESPONDENT, as Laws 66 and 72 are aimed at limiting the greenhouse gas emission in order to 

protect humans from disastrous consequences of the climate change and are necessary in order 

to reduce the frequency of deadly floods in the region. Thus, they fall under the exemption from 

Article IX EIT.  

133. According to EIT, it cannot preclude RESPONDENT from adopting any measures that are 

necessary to protect human life and health.257 The adopted measures, in order to exempt the 

host State from liability for non-conformity with other EIT provisions, have to be dully 

motivated and strictly necessary to the stated end.258 

134. Laws 66 and 72 were introduced in order to protect human life and health. Their ultimate goal 

is to minimize greenhouse gases emissions. As the report of the task force showed, greenhouse 

gases emissions caused by coal-fired power planned are the most likely source of annual floods 

occurring in the territory of Laoc and posing threat to health and life of Laocans.259 Moreover, 

greenhouse gases emissions and more specifically coal are responsible for major health issues 

but also many deaths.260 While this Tribunal is not in disposition of the exact data from Laoc, 

it may rely on data from other countries facing the greenhouse gases emission and their 

consequences. Data from the US shows that air pollution from coal-fired power stations 

contribute to four of the five leading causes of mortality in the country, being heart disease, 

cancer, stroke and chronic respiratory diseases.261 Recently, in Australia there is the re-

emergence of the life threatening coal workers’ pneumoconiosis called ‘black lung’, which was 

thought to have been eradicated. Since 2015 there have been 21 confirmed cases.262 The report 

about the Polish Bełchatów coal-fired power plant shows that emissions of GHG and particulate 

matter from that plant pollute the soil, air, groundwater and surface water and thus affect the 

respiratory, circulatory and nervous systems of the region's inhabitants.263 As a result of the 
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operation of the power plant, 630 new cases of chronic bronchitis, 1310 cases of hospitalisation, 

359,200 lost working days and 27,830 asthma attacks in children are reported annually.264 

Moreover, the only reasonable alternative energy source is energy from renewables. 

RESPONDENT had to provide for the energy for its citizens and renewable energy is the best in 

the long time perspective as it ensure no emissions. 

135. For that reason, the taken measures were strictly necessary in order to protect human health and 

dully motivated. They, thus, fall under the exemption form Article IX EIT. 
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Request for relief 

In light of the foregoing reasons, RESPONDENT respectfully request this Tribunal to: 

a. Uphold RESPONDENT`s application for challenge of Mr. Mason. 

b. Declare that it has no jurisdiction over the claim. 

c. In case that this Tribunal upholds jurisdiction, declare that conduct is not 

attributable to RESPONDENT. 

d. In case this Tribunal finds that the conduct is attributable to RESPONDENT, 

declare that RESPONDENT did not breach Article II(1) EIT. 

e. Order the CLAIMANT to pay all costs and fees related to these proceedings. 


