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STATEMENT OF FACT 

Time Event Location in the context Conclusion on 

these phases 

2009.8 Mountaintop started 

negotiations with Laoc on 

the construction of T-1. 

P57, ¶11，uncontested 

facts 

 T-1 stated 

construction 

2010.12.1 MFNB lends money to 

Mountaintop's subsidiary 

T1, and the other party 

guarantees the ownership 

of T1 and its subsidiary 

rights. 

P57, ¶14, uncontested 

facts 

2010.12.19 A governor from local 

government in Laoc 

supported verbally it in 

negotiation at the time. 

P14,line 285, Exhibit 

C-5 

2012.6.21 Laoc ratified the ASNEC 

INVESTMENT TREATY  

P56, ¶7, uncontested 

facts 

T-1 began to 

operate. 

2014.7.25 Mountaintop obtained T-1 

construction perASNEC 

investment treaty. 

P30, Exhibit R-1 

2014.9.25 T-1 began commercial 

operations. From this time 

on, T-1 has 40 years of 

operating rights (that is, if 

2028 is the liASNEC 

investment treaty, T1 will 

lose 26 years of operating 

rights) 

P6, ¶11,notice of 

arbitration 

2015.12 The new Laoc government 

is established to prepare for 

policy reforms, from pro-

energy to pro-

environmental 

P58, ¶20, uncontested 

facts 

A serious of 

legal reform in 

Laoc. 

2016.1.11 The Seoul agreement was 

signed, and its background 

was a natural disaster 

during that period. 

P27,¶10,Respondent’s 

response 
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2016.2.1 Seoul Agreement enter into 

force 

P70,line 18, PO3 

2016.2.17 ASNEC adopted the 

directive 2016/87 under the 

guidance of the Seoul 

agreement 

P16,Exhibit C-7 

2016.12.5 Laoc adopted the Law 

72/2016 (Energy Transition 

Plan) under the guidance of 

ASNEC directive 2016/87. 

P19 

2017.5.6 MFNB took Mountaintop 

to ICC arbitration seeking 

to enforce the guarantee 

under the Financing 

Agreement but MFNB lost 

this arbitration in 2018. 

P59, ¶28, uncontested 

facts 

MFNB stated 

to transfer 

rights of T-1 

2017.7.1 MFNB transferred related 

rights of T-1 to 

GNB（Claimant） 

P60, ¶29, uncontested 

facts 

2018.5.9 Mason took part in an 

interview called Arbitration 

Station 

P50, Exhibit R-8 The beginning 

of arbitration. 

2018.10.7 Claimant expressed its 

intention to resolve the 

dispute amicably.  

P5, ¶3, notice of 

arbitration 

2019.1.31 Claimant subASNEC 

investment treatyted Notice 

of arbitration, and 

appointed Mr.Mason as an 

arbitrator. 

P7, ¶16, notice of 

arbitration 

2019.2.15 Mason expressed his good 

faith to be an arbitrator, but 

making no other disclosure 

under UNCITRAL Rules. 

P47, Exhibit R-7 Mason’s 

response and 

Respondent’s 

response. 

2019.2.28 Respondent’s response.  

2019.3.12 PO1  

2019.5.1 A typical reference case 

called Hewer Plans JSC vs 

Wellfalcon(Hereinafter 

Hewer) has made its final 

award. However, no actual 

result of this case occurred. 

P50, Exhibit R-9 Core 

information 

that influence 

the entire 

arbitration 
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2019.6.3 As an arbitrator in Hewer, 

Mason commented that the 

Hewer case was ground-

breaking 

P51, Exhibit R-10 

2019.6.16 Respondent found Mason’s 

comments so prejudicial 

and challenges his 

qualifications 

P44 

2019.6.23 Mason response that he 

throught he has no 

obligation to disclose 

information of the Hewer 

case. 

P52, lines 1245-1249 

2019.7.30 PO2 P54 Procedural 

manners. 
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ORAL PLEADINGS 

Ⅰ. THE TRIBUNAL SHOULD SUSTAIN THE PROPOSAL TO REPLACE MR. 

MASON.  

A. Mr. Mason has been in a circumstance to doubt his independence and 

impartiality 

1. According to the UNCITRAL Rules, Art.11, an arbitrator, when approached in 

connection with his or her possible appointment, he or she shall disclose any 

circumstances likely to give rise to ‘justifiable doubts’ as to his or her 

impartiality or independence.1 

2. In other words, if it is persuasive to argue that Respondent’s doubt in arbitrator’s 

‘independence and impartiality’ is ‘justifiable’, even likely, the arbitrator shall 

be disqualified immediately. The requirement is ‘justifiable’, and the criteria is 

‘independence and impartiality’. 

3. The concepts of independence and impartiality, though related, are often seen as 

distinct, although the precise nature of the distinction is not always easy to grasp. 

2Generally speaking, independence relates to the lack of relations with a party 

that might influence an arbitrator’s decision. Impartiality, on the other hand, 

concerns the absence of a bias or predisposition toward one of the parties.3  

4. In Draft Code of Conduct for Adjudicators in Investor-State Dispute Settlement，

Article 3, at all times, adjudicators shall: (a) Be independent and impartial, and 

shall avoid any direct or indirect conflicts of interest, impropriety, bias and 

 
1 UNCITRAL Rules,2010. 
2 Draft Code of Conduct  
3 Suez et al. ¶29 
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appearance of bias. This was released by UNCITRAL Working Group III when 

identifying concerns pertaining to ISDS and considering possible reform options 

in the most recent days, therefore has value of reference.  

5. Based on the above Suez case, the Draft Code and the current case, a simplified 

concept has been refined and concluded. In this way, Respondent will regard 

‘independence and impartiality’ as situations concerning Mr. Mason’s problems 

on [i]‘conflicts of interest’ and [ii] bias and appearance of bias. 

i. Mr. Mason has conflicts of interest. 

6. Mr. Mason has conflicts of interest. On this point, Respondent mainly mean that 

Mason has an appearance of prejudgment of an issue likely to be relevant to the 

dispute4.To be specific, he has many cases involved that not only has the same 

background but also been appointed by the party that belong to the same ASNEC 

group so that he will have an appearance of prejudgment over the present case. 

7. From the current information, Mr. Mason has at least three cases (probably more 

unknown cases) related to ASNEC, respectively Hewer Plants JSC v. Wellfalcon, 

C-Energy LLC v. Wellfalcon and the present case. Interestingly, these three 

cases share almost the same background5, which is the environmental movement 

from ASNEC. The ASNEC has its Charter in which has binding force , as it is 

united by states. 

8. In international arbitral proceedings, “the same background” incur an "issue 

conflict", in which an arbitrator is inappropriately predisposed to favor a 

particular outcome with respect to the issues at stake in the proceedings6. 

 
4 CC/Devas, ¶58 
5 Ibid, ¶2 
6 Vattenfall AB, ¶112 



6 

9. Not surprisingly, once similar cases occurred, the countries in ASNEC will still 

appoint Mason. As an arbitrator, this creates a close connection to Mason’s 

professional interest invisibly. His financial interest, professional concurrency 

and own prejudice over a certain standing can be fully exposed. Therefore, a 

prejudgment will occur. 

10. One case that has obvious similarities with the present case is CC/Devas v. India. 

In this case, Judge Peter Tomka, acting as the disqualifying authority, 

disqualified arbitrator Francisco Orrego Vicuna based on two grounds: Firstly, 

on the grounds of his participation in four prior awards in which the arbitrator 

had been “confronted with the same legal concept in this case arising from the 

same language on which he has already pronounced.”; Secondly, on the grounds 

that the views he had expressed in an academic article defending those awards 

after their annulment7. 

11. To be more precise, the first point, on the grounds of his participation in all four 

prior awards, arbitrator Francisco Orrego Vicuna served the republic of 

Argentina. Such “overlaps in facts and legal issues” ,when combining with his 

subjective and emotional comments, can raise doubt to his independence and 

impartiality.  

12. When it comes to comparison to the present case, Mr. Mason has also on the 

grounds of his participation in two prior awards in which the arbitrator had been 

“confronted with the same legal concept in this case arising from the same 

background on which he has represented the same ASNEC group. Mr. Mason 

also expressed his prejudice in an interview, his arrogance of already completing 

the duty of disclosure, showing he also has predisposition over the current case. 

 
7 Ibid. ¶¶ 60-65. 
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13. Another case that has obvious similarities with the present case is Caratube v. 

Kazakhstan8. the unchallenged members of the tribunal held that the law firm 

representing Kazakhstan has appointed Mr. Bruno Boesch in two cases that share 

the same Respondent, so that he “cannot exercise independent and impartial 

judgment in the present arbitration due to his numerous prior appointments with 

the same LLP”9. This also shares high similarities, as Mr. Mason has been 

appointed by ASNEC members from cases that has exactly the same background. 

14. Under IBA guideline, Art. 3.1.3, such connection may give rise to a possible 

doubt as serving to affiliate parties that are all members in ASNEC. Such 

reasonable suspect may let Respondent to apply Art.1.3 to challenge Mr. Mason 

as ‘having a significant financial or personal interest in one of the parties, or the 

outcome of the case’. 

ii. Mr. Mason has bias and appearance of bias.  

15. Mason has bias and appearance of bias. This is constituted mainly by his 

overconfidence, so that the parties will have no reasonable expectation of an 

arbitrator’s open mind10. To be specific, his overconfidence will let his opinions 

concurrent from the beginning to the end (the current case). 

16. The process is, firstly, Mr. Mason refers to the Hewer case as a ground-breaking 

decision11. Respondent claims that since [1] the final award of the Hewer case 

was rendered unanimously12; and [2] in this case, Hewer Plants JSC’s legitimate 

expectation was violated13, it is reasonable to believe that Mason finally supports 

Claimant. This kind of performance makes people worry about keeping past 

 
8 Caratube, ¶¶ 78-86 
9 Ibid. ¶ 100 
10 CC/Devas, ¶58 
11 Respondent’s Challenge of Perry Mason, ¶5 
12 PO4, ¶5 
13 PO3, P71, ¶ 16,line 1921 
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decisions for his bias, and ultimately ignoring the facts.   

17. Then, Mr. Mason has retweeted the article, stating that he was “[p]roud to have 

served as arbitrator in this ground-braking case on #ClimateChange”. The word 

“ground-breaking”, when analyzing together with his proposal to support 

Claimant in the Hewer case, is obvious to show that his overconfidence is already 

inherent, showing that he believes that the award of the Hewer case is pioneering. 

18. This expression is tremendously similar to Pro. Francisco Orrego Vicuna’s 

behavior on defending his previous awards after their annulment in CC/Devas 

case14.In this case, arbitrator Orrego Vicuna again repeated that position in 

Enron and defended it in a 2011 book chapter he authored, which is strongly 

against Respondent (the republic of India). Arbitrator Orrego Vicuna was 

successfully challenged in this case. 

19. Art.3.5.2 of IBA guideline clearly states that the arbitrator has publicly 

advocated a position on the case will be included in Orange list. Although its 

requirement is only in orange list, such doubt is valid and should be judged by 

the authority15(e.g. the tribunal). The orange list also has legal force to disqualify 

an arbitrator due to circumstances in the orange list16.  

20. What’s more, Mr. Mason thinks that he should be an arbitrator for granted. 17In 

fact, he has such kind of attitude that is overconfident. By being so overconfident, 

he will have a bias of "professional interest" in a particular result to avoid 

contradicting their earlier decisions.18 

 
14 CC/Devas, ¶61 
15 IBA guideline, Part II: General Standards, ¶4 
16 ICS, ¶2, P4  
17 Exhibit R-7, line 1176 
18 CC/Devas, ¶52 
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21. Under the above process, the bias will arise consciously or unconsciously. Just 

as was observed in Tidewater Inc. et al. v. The Bolivarian Republic of 

Venezuela19 and EnCana Corporation v. Republic of Ecuador said, a problem 

can arise where an arbitrator has obtained documents or information in one 

arbitration that are relevant to the dispute to be determined in another 

arbitration20 . In this situation, the arbitrator “cannot reasonably be asked to 

maintain a ‘Chinese wall’ in his own mind: his understanding of the situation 

may well be affected by information acquired in the other arbitration” 21 . 

Therefore, it is reasonable for Respondent to highly doubt that the arbitrator 

would be reluctant to distinguish the differences among those cases and finally 

make a “ground-breaking decision” affected by personal interest. 

22. Another example to show the bias is the Caratube v. Kazakhstan22case. An 

arbitrator called Mr. Bruno Boesch was disqualified in light of his previous 

service on a tribunal that dismissed a claim against Kazakhstan, which was based 

on similar facts between previous service and the current case. The unchallenged 

members of the tribunal held that the arbitrator’s participation in the prior award 

created a risk that “his understanding of the situation may well be affected by 

information acquired in the [prior] arbitration” and that as a result the arbitrator 

may “make a determination . . . that could be based on such external knowledge23. 

The reason of making such a judgment is highly similar to the present case, as 

Mr. Mason has been involved in many cases that has the same background.  

23. Thirdly, on 9 May 2018 24 , in an interview called arbitration station, he 

challenged the way of applying climate treaty to be involved in the dispute, 

 
19 Tidewater, ¶¶ 65-72. 
20 In this sense, see PIP, ¶32 
21 EnCana, ¶45. 
22 Caratube, ¶¶ 78-86 
23 Ibid. ¶ 89 
24 Exhibit R-8, lines 1225-1228 
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which is what Respond opposed. He said: 

This is a tricky question. Although I am conscious 

about the environment, it is not hard to imagine scenarios 

where states will resort to climate change arguments in 

support of their actions. I have seen this kind of situation: 

projects are approved and executed; the public opinion shifts 

and environmental measures are taken. 

24. Such expression has obvious implication. He states his point in a sarcastic way. 

By using words like “not hard to”, “have seen”, it seems that he assumed a pattern 

of dispute between host state and investor and even has his own predisposition to 

these cases. That is a kind of Mr. Mason’s bias and appearance of bias, showing 

his prejudice against the host country's implementation of environmental 

measures. 

25. From the above cases, it is obvious that Mason has conflicts of interest and bias 

or appearance of bias. He has an overwhelming predisposition beyond 

reasonable extent. That’s why his independence and impartiality can be doubted 

within the requirement of ‘justifiable’ under the framework of UNCITRAL 

Rules. 

B. Mr. Mason has breached the obligation of disclosure. 

26. Mr. Mason has breached the obligation of disclosure. Frankly speaking, all the 

related disclosure shall be linked to independence and impartiality, that’s the so-

called obligation on disclosure25. 

27. On Mr. Mason’s conduct in two cases, there are obligation of disclosure that he 

 
25 Noah Rubins and Bernhard lauterburg, ¶3 
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has breached, namely :[i] the online case material of Hewer case cannot meet the 

standard of disclosure obligation; and [ii] the relevance and concurrency of C-

energy case determines that it should be disclosed.  

i. The online case material of Hewer case cannot meet the standard of 

disclosure obligation . 

28. When it comes to the Hewer case, the arbitrator, Mr. Mason has failed to 

perform the duty of disclosure. His response26 shows that Mason believes he 

already disclosed all the related cases quickly after his appointment and therefore 

performed all his duty. However, Respondent believe that under general 

standard 3(b) of IBA guideline and UNCITRAL RULES Art.11, such 

comment should have burden of proof. Clearly, Mason failed to perform in 

this way.  

29. Considering that the final award of the Hewer case is unanimous27 and Mason’s 

firm ground, such case has great sensitivity and must be included in the range of 

independence and impartiality, and therefore has necessity to be disclosed. In 

this case, Mr. Mason has failed to disclosed it before of right at the time of 

constitution of the arbitral tribunal dated 5 March 201928. 

30. There are possible doubts that a piece of publicly available information like 

the article on International Arbitration News 29  did not require specific 

disclosure by directly communicating with a certain party(the Respondent).30 

However, it has no binding force compared to UNCITRAL Rules and its ‘any 

circumstance’ requirement, when satisfied with the standard of independence 

 
26 Perry Mason’s response, lines 1277-1285, P52 
27 PO4, ¶5 
28 Exhibit R-6 
29 Facts, ¶33 
30 Tidewater, ¶43 
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and impartiality.  

ii.  The relevance and concurrency of C-energy case determines that it should 

be disclosed . 

31. According to the UNCITRAL Rules, Art.11 and general standard 3(a) of 

IBA guideline, an arbitrator shall disclose any circumstances likely to give 

rise to justifiable doubts regarding the independence and impartiality 31. 

32. To be more precise, Mason’s conduct also failed to satisfy the requirement 

of IBA guideline, General Standard 3(d), which says:  

Any doubt as to whether an arbitrator should disclose 

certain facts or circumstances should be resolved in favour 

of disclosure. 

33. Ironically, in his response, Mason provided information he had not provided 

before, which is the C-energy case32.  

34. Obviously, the information is still unknown whether it has been made public or 

not. However, the C-Energy website lists only lignite-fired power plants (and 

connected open-cast mines) in Wellfalcon, the dispute is expected to relate to a 

similar constellation as in Hewer Plants.33 Although both parties to that case had 

declined to comment on the substance of the arbitration and the detailed 

information is still unknown, it only matters with the merit, rather than the 

procedural part. The expected similar constellation has proved the similarities 

between C-Energy case and the present case. In other words, this is a case that 

 
31 IBA guidelines 
32 Ibid, line 1252 
33 PO4, ¶8 
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has obligation of disclosure based on independence and impartiality. 

35. The truth is, if there is without his disclosure, this information will be still 

unknown to the Respondent. As long as the non-disclosure is considered to be 

his fault, and since the case was not expressed to be known by Respondent, that 

is to say, the information will not be discovered without Mason's disclosure. 

Considering such sensitivity of C-Energy case, there are justifiable doubts to 

challenge Mr. Mason.  

36. In the present case, the sensitivity of C-Energy case is very high, as it 

concerned with the same measures as in Hewer Plants34, which fully proves 

such importance of disclosure. Based on the above fact and argument, the 

information of such an important case is only known after the disclosure 

of Mr. Mason, which certainly proves that the failure to disclose is 

incorrect. 

37. The above argument fully illustrates the necessity of the Respondent’s 

challenge that the arbitrator has not fully fulfilled his obligation of 

disclosure. Mr. Mason has failed to perform fundamental obligation of 

disclosure at the first sight. 

C. Mr. Mason shall be disqualified through a test in deciding challenges to 

arbitrators on the basis of prejudgment. 

38. In late 2013, the American Society of International Law (“ASIL”) and the 

International Council for Commercial Arbitration (“ICCA”) established 

their first joint task force on the topic of issue conflicts in investor-State 

arbitration (the “Task Force”).  

 
34 Perry Mason’s response, line 1253 
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39. The Task Force summarized a vast majority of cases and noted three major 

considerations in deciding challenges to arbitrators on the basis of 

prejudgment. Unfortunately, Mr. Mason is highly consistent with all the 

three considerations to the maximum extent and therefore should be 

dismissed.  

i. Mr. Mason is highly consistent with the standard of ‘Degree of 

Commitment’. 

40. Degree of Commitment means that the conviction with which the view is 

expressed bears on whether the arbitrator could change his or her view in 

light of the specific circumstances of the case35. 

41. In the present case, Mr. Mason stating that he was “[p]roud to have served 

as arbitrator in this ground-braking case on #ClimateChange” by 

retweeting an article through a publication of an article on International 

Arbitration News.36 In fact, this standard is similar to ‘predisposition’, 

and it is seriously argued above that he has such problem of predisposition.  

ii. Mr. Mason is highly consistent with the standard of ‘Concurrency’. 

42. Concurrency means that its service as an arbitrator and counsel in matters 

involving the same party or that are otherwise related in some way is 

problematic. Such concurrence could present an immediate conflict or 

allow for the development of a conflict as both proceedings progress 37. 

43. In the present case, Mr. Mason has three cases involved in the ASNEC 

group. Concerning such tight link between Mason and the ASNEC group 

 
35 ASIL-ICCA REPORT, ¶¶161-167 
36 Facts, ¶33 
37 See Blue Bank, ¶ 68; See also Saint-Gobain ¶ 84 
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and the above argument of Mason’s personal conflict of interest, Mason 

will have such concurrency to serve for ASNEC. 

iii. Mr. Mason is highly consistent with the standard of 

‘Specificity/Proximity’. 

44. Specificity/Proximity to the Current Case. The more elements a case that 

is similar to the previous cases(precedents) and the criteria, the more 

probability an arbitrator be successfully challenged.  

45. In the present case, the CC/Devas case and the Caratube case that has been 

argued above are cases that successfully challenged the arbitrator. Therefore, 

Specificity/Proximity has been satisfied in an appropriate way. 

46. To conclude, Mr. Mason’s overconfidence, Mr. Mason’s clients from 

ASNEC member states, Mr. Mason’s three similar cases are respectfully 

comply with the above three criteria. 

47. In light of the aforementioned, the tribunal should sustain the proposal to 

replace Mr. Mason.  
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Ⅱ. CLAIMANT HAS NO STANDING IN THESE PROCEEDINGS. 

48. The tribunal has no jurisdiction over this case. 

49. Regardless of whether the facts of the dispute revolve around a contract 

(Assignment Agreement) or some other obligations, a treaty-based arbitral 

tribunal only has jurisdiction over claims asserting a breach of the treaty, 

assuming that the other jurisdictional requirements are met. 38  Such other 

jurisdictional requirements has failed to be fulfilled, including [A] jurisdiction 

ratione personae and [B] jurisdiction ratione materiae.  

A. The tribunal has no jurisdiction ratione personae, as the investor status cannot 

be transferred under the ASNEC INVESTMENT TREATY. 

50. The investor status cannot be transferred under ASNEC INVESTMENT 

TREATY. This is because [i] T1 cannot be transferred to MFNB under 

Financing Agreement in de facto. Even T1 can be successfully transferred to 

MFNB, Respondent submit that [ii] the right to sumbit an arbitration as an 

investor under the ASNEC treaty for investor protection as an investor cannot be 

transferred under Assignment Agreement ; and [iii] claimant’s conduct has mala 

fide, which has alreday exceeded the scope of third-party funding. 

i. T1 cannot be transferred to MFNB under Financing Agreement in de facto. 

51. Respondent responded that the only person that could have submitted those 

claims to this Tribunal is MFNB39. However, it did not mean that MFNB is a 

qualified investor. 

52. According to Art.5.2 of the Financing Agreement, save for force majeure, should 

 
38 Stanimir A. Alexandrov & James Mendenhall  
39 Respondent’s response, ¶5 
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the Borrower at any point be unable to repay the Loan in accordance with Clause 

3 hereof, the Guarantor becomes personally obligated to perform on Borrower’s 

behalf.  

53. Mountaintop alleged that it is not bound to act as a Guarantor in such exceptional 

circumstances so that the guarantee did not extend to such events.40By saying 

“the sooner we can sell Ticadia-1 LLC off, the better”, Mountaintop is even 

unwilling to transfer T1 to MFNB41.  

54. What’s more, on 6 May 2017, MFNB took Mountaintop to ICC arbitration 

seeking to enforce the guarantee under the Financing Agreement but MFNB lost 

this arbitration in 201842. This arbitration supports Mountaintop, that’s why 

MFNB cannot hold the asset of T1 under Art.5.1 of the Financing Agreement. 

55. If the asset of T1 cannot be transferred to MFNB, the conduct between MFNB 

and Claimant will be invalid, because pursuant to Art.1.1 of Assignment 

Agreement, seller(MFNB) can transfer rights and claims arising from the 

Financing Agreement. However, the Financing Agreement does not support such 

transfer. 

ii. The right to sumbit an arbitration as an investor under the ASNEC treaty for 

investor protection as an investor cannot be transferred under Assignment 

Agreement.  

56. Even if MFNB is a qualified investor, Claimant may claim that based on 

the Assignment Agreement between MFNB and Claimant, Art.1.1 and 

Art.4.2, all the related rights have been transferred to Claimant. 

 
40 Exhibit C-11, lines 484-486 
41 Ibid, line 490 
42 Facts, ¶28 
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Respondent is certain that party’s autonomy has been made, however, just 

as Art.3 of the Assignment Agreement regulated, Respondent strongly 

submit that the international principle of intuitu personae can strongly 

oppose such transfer. 

57. Intuitu personae is a personal services contract, where the person of one of the 

contracting parties is an essential term of the contract 43 . In CN v Norsk, 

44Justice wrote: ‘Intuitu personae, i.e., a personal service contract where the 

particular individual cannot be replaced.  

58. In the present case, the above concept means that the concession contract has a 

close link to the personality of the original investor45 .The concession contract, 

dated back to August 2009, with its license issue date to T1 on 25 September 

2014, is the original contract. Respondent even has two reservation clauses on 

it, including to comply with legislation of the Republic of Laoc. 

59. Throughout the process of signing the concession contract, it is T1 who belongs 

to Mountaintop that signed the contract with Respondent and MFNB who 

present at all relevant meetings with the Laocan government46.That’s why they 

are investor under intuitu personae. 

60. In contrast, Claimant did not involve in the entire process of signing the contract, 

that’s why Claimant has no ‘close link to the personality of the original investor’, 

which is the concept of ‘personae’. Such principle of international law has 

binding force and forbid the status to be transferred under a domestic contract 

like Assignment Agreement. 

 
43 Duhaime's Law Dictionary 
44 CN , ¶610 
45 Respondent’s response, ¶7 
46 Facts, ¶13 
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iii. Claimant’s conduct has mala fide, which has already exceeded the 

scope of third-party funding .  

61. Claimant’s conduct has mala fide exceeded the scope of third-party funding. This 

is because, Claimant, as an independent entity who signed the Assignment 

Agreement with MFNB, is directly focus on asking compensation from 

Respondent, but ignoring the justifiable doubt on its justice.  

62. Third-party funding is that one party willing to submit (or resist) a claim in 

arbitration lacks the funds to cover procedural expenses, or would like to cover 

the economic risk of losing, and therefore asks a financial institution (the 

“Funder”) to support them. In case of victory, the third-party funder will 

receive remuneration from the damages awarded to the financed party.47  

63. Although Third-party funding is not strictly forbidden, the ICCA-Queen Mary 

Task Force on Third-Party Funding in International Arbitration has many 

negative voices towards Third-party funding. Interestingly, Claimant’s act has 

met the standard of all the following suggestions. 

64. Firstly, the inherent defect of Third-party funding. On the conclusion of the first 

small group discussion, some participants felt that the system has many 

fundamental problems (noted problems included the asymmetrical nature in the 

ability to initiate claims, potential negative impacts on third-parties, relatively 

unregulated arbitrator conflicts of interests, and a lack of transparency), and 

third-party funding appears to further exacerbate these problems. 48  In the 

present case, Claimant is the third-party and appoint Mr. Mason. 

65. Secondly, the tight relation between third-party funding and the arbitrator. 

 
47 Duarte G Henriques, P101 
48 ICCA-Queen Mary Task Force, P239 
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Some participants in ICCA believed that there would certainly be a conflict of 

interest on behalf of the arbitrator whenever there was an institutional 

connection between a funder and an arbitrator with respect to any given case49. 

In the present case, Claimant and Mr. Mason has links based on the present 

two cases (Hewer and C-Energy, under the organization of ASNEC group). 

66. Thirdly, the extreme involvement of Third-party funder. There was agreement 

within the ICCA group that it was not desirable for a third-party funder to take 

active participation in the proceedings or even to be present during the oral 

phase. In the present case, the real dispute, which is between Mountaintop, 

MFNB and Respondent is arise already on 6 July 2016 50 . However, the 

Assignment Agreement was concluded on 1 July 2017 51 . It seems that 

Claimant acted positively in the dispute. 

67. In the present case, Claimant has abuse of rights, because it only purchased a 

title without realizing the limitation of the original investment. In other words, 

Claimant violated the principle of good faith, which was concluded in Phoenix 

case.52 The introduction of third-party funders further distorts a system in 

which only claimants can initiate cases and are already incentivized to stretch 

the intent of the state parties to the treaty53.  

B. The tribunal has no ratione materiae, as the assignment from MFNB to 

Claimant cannot be regarded as investment . 

68. The tribunal has no ratione materiae, as the assignment from Claimant to 

MFNB cannot be regarded as investment behavior. This is because it does 

 
49 Ibid, P250 
50 Facts, ¶23 
51 Ibid, ¶30 
52 Phoenix, ¶100 
53 ICCA-Queen Mary Task Force, P251 
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not meet the requirement under ASNEC INVESTMENT TREATY, Art.1. 

(a) to (e). 

69. In Art.1(f), any right conferred by law or contract to undertake any 

Economic Activity in the Energy Sector shall be allowed. In Art.1(3), 

“Economic Activity in the Energy Sector” means an economic activity 

concerning the exploration……trade, financing, marketing, or sale of any energy 

resources (including natural resources), materials, installations and products.  

70. Claimant may argue that the Assignment Agreement can be included as 

Economic Activity in the Energy Sector because of ‘finance’. However, it cannot 

hold water. [i]The Salini case against such behavior as investment. [ii]The 

interpretation from VCLT does not support such behavior as investment. 

i.  It is not a qualified investment through the Salini test.  

71. The Salini case has prolonged history. In Fedax v Venezuela54 dated 1997, 

four points (a certain duration, assumption of risk, a substantial 

commitment and a significance for the host State’s development 55) came 

to be widely accepted56. The four criteria were clearly set forth in Salini v 

Morocco57.  

72. The Salini criteria was supported by many tribunals and even the preface 

of ICSID Convention. For example, the tribunal in Romak v. Uzbekistan58 

also supported the Salini criteria, by adding contribution into a factor to 

judge whether it is an investment. There are also many cases that cited the 

 
54 Fedax ,¶¶ 43 
55 See the preface of Convention on the Settlement of Investment Disputes Between States 

and Nationals of Other States (Washington Convention 1965) 
56 Rudolf Dolzer and Christoph Schreuer ,P123 
57 Salini ,¶56 (2002)  
58 Romak, ¶207 
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Salini case positively59. What’s more, making an important contribution to 

the development of the host country is inferred from the purpose and 

objectives of the Washington Convention 1965.60 

73. Salini test can be applied into the present case.There is no doubt that the 

first three criteria of Salini test can be regarded as principle of 

international law. The dispute may arise on the criteria of “contribution”. 

However, a doubt on one criterion cannot deny the entire Salini test. To be 

more precise, in Saba Fakes case, the doubt is on whether the conduct can 

be profitable and finally remove the “fruitful result” as a standard, saying 

“Certain investments expected to be fruitful may turn out to be economic 

disasters”61. However, in the present case, there is no value added to the 

original investment. That’s why Salini test can be applied into the present 

case. 

74. Respondent argue that the three elements, namely [a] ‘a certain 

duration’;[b] ‘assumption of risk’;[c] ‘a substantial commitment’ are not 

persuasive; and [d] the fourth element : ‘a significance for the host State’s 

development’. 

a. The first element : ‘a certain duration’. 

75. On the first element, the time sequence is: Firstly, Claimant signed the 

Assignment Agreement with MFNB on 1 July 2017; Secondly, the Dispute 

was notified to Laoc on 7 October 2018 and thirdly, Claimant gave the 

Notice of Arbitration on on 31 January 2019.  

 
59 SGS ,¶133; AES, ¶88; Bayindir¶130; Jan de Nul, ¶90; Saipem, ¶¶99-106; Pantechniki ; 

RSM. 
60 Catherine Yannaca-Small, ¶¶61-62. 
61 Saba Fakes, ¶111 
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76. It is obvious that the dispute occurred after 12 months, the other time is 

used for ‘amicable negotiation’ regulated by Article X (1) of the ASNEC 

Energy Investment Treaty.  

77. In this way, Claimant can only submit that its so-called investment lasts 

for 12 months. However, under the facts, the payment was entirely made 

at the same time as the assignment. In this way, the 12 months cannot be 

regarded as ‘a certain duration’. Financing is an instant conduct and has no 

duration. 

b. The second element : ‘assumption of risk’. 

78. On the second element, in this case, Claimant did not burden any risk 

before the Assignment Agreement. It is reasonable to assume that Claimant 

has disobey the principle of good faith when concluding the Assignment 

Agreement. Respondent argues that Mala fides has occurred when 

Claimant intended to take investor status and suing Respondent for 

compensation in the present case, after Claimant has known that all rights 

relating to T-1 may possibly transferred by signing the Assignment 

Agreement62. In Phoenix v. Czech Republic63, the Tribunal ruled that good 

faith must be present to satisfy the conditions for the existence of an 

investment. However, Claimant certainly failed to be in this way.  

c. The third element : ‘a substantial commitment’. 

79. On the third element, the point is , Claimant is not the original investor, 

and Respondent does not believe that Claimant has so-called commitment 

in real investment. By this, Respondent suggested that even in this 

 
62 Exhibit C-12 
63 Phoenix, ¶77  
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challenged case (DIPENTA v. Algeria64), it says that aside from the Salini 

standard65, it is crucial that a party is a contracting party that paid money 

for ‘performing’ the contract. This element, however, does not fit for the 

present case. This is due to the fact that Claimant only lend money to 

MFNB, such behavior cannot be included in ‘money for performing the 

contract’, and that’s why it cannot be regarded as investment.  

d. The fourth element : ‘a significance for the host State’s development’. 

80. The third element of Salini case is ‘a significance for the host State’s 

development’. The contribution to the economic development of the host 

country, though sometimes challenged66, is still persuasive to prove that 

Claimant has no such investment behavior, as there are never values to 

Respondent that actually exist.  

81. In the present case, it is without doubt that Claimant did not make any 

value to the host state.  

82. For a possible doubt that Salini criteria cannot be adopted in this case, two 

famous scholar called Rudolf Dolzer and Christoph Schreuer in their book 

Principles of international investment law  67wrote: 

The evolving jurisprudence moves in meandering 

directions and does not follow a uniform approach. The 

main dividing line concerns the question whether the 

term ‘investment’ as found on an autonomous basis (the 

self-contained approach ), or whether it must be 

 
64 Consortium, ¶14. 
65 Ibid. 
66 Ibid 
67 Rudolf Dolzer and Christoph Schreuer,P74 
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construed to refer to its understanding by the parties to 

the dispute in each particular case (the party-defined 

approach). Both approaches have been articulated in 

different variations. In particular, the Salini criteria 

were sometimes referred to as mandatory, sometimes as 

illustrative. 

83. In the present case, no matter which approached, in the above 

argumentation, Claimant’s behavior cannot be considered as investment.  

ii. The interpretation from VCLT against such behavior as investment. 

84. VCLT is famous and has binding force as both treaty and customary international 

law. Its Art.31 to Art.33 has prolonged influence over many cases. In this way, 

VCLT can also be an applicable law to counter the Art.3 of the Assignment 

Agreement. 

85. In the current case, Claimant may argue that the Assignment Agreement can 

be included as Economic Activity in the Energy Sector because of ‘finance’. 

However, the two fundamental methods of interpretation (namely,[a]good faith 

to ordinary meaning and [b]conclusion of the treaty) regulated under Art.31 can 

oppose Claimant’s perspective altogether. 

a. The method of ‘in good faith to its ordinary meaning’ has been breached.  

86. The principle of good faith to its ordinary meaning shall be applied to its original 

article, which is Art.1(3), on “Economic Activity in the Energy Sector”. 

However, it is clear that ‘financing’ is intertwined among exploration, extraction, 

refining, production and so on.  

87. It is clear that all the conducts in Art.1(3) is a flow from the beginning of the 
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investment to the end, which is to explore energy first, and then manufacture it 

(extraction, refining, production, processing, utilisation), and then help these 

products to be sold (storage, land transport, transmission, distribution, trade, 

financing, marketing, or sale). These three steps constitute the entire chain of 

investment, and that’s the original meaning to protect these steps in the treaty. 

88. However, under such a chain theory, Claimant is obvious without the chain. An 

assignment cannot be helpful for this chain. In other words, the original 

investment is finished and no other investment is created, as there are no other 

chains that Claimant finally played a role in the process. Claimant’s conduct 

cannot be seen as investment thereof. 

b. The method of ‘conclusion of the treaty’ has been breached. 

89. Preamble and annexes with the conclusion of the treaty are useful material to 

support the interpretation of the articles. In its preamble, the related sentence on 

procedural part is the second paragraph of ASNEC Investment Treaty:  

Recognizing the necessity for the most efficient exploration, 

production, conversion, storage, transport, distribution and use of 

energy and energy resources;[……] 

90. It is crystal clear that no ‘financing’ and ‘trade’ has been included in the 

preamble, which means that mission of the treaty is to protect investment on 

these parts in the energy sectors, instead of only assignment that has nothing to 

do with the above necessities. 

91. The other paragraphs like the first, is too general and no representation forces. 

The third and the fourth paragraph are listed for the substantial aims. That’s 

why all the other paragraphs are not solid enough to challenge the second 
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paragraph in this case. 

92. In summary, our country has assumed full obligations and is not the subject of 

this dispute. Claimant has no standing in these proceedings. 

 

III. THE CHALLENGED MEASURES SHALL NOT BE ATTRIBUTABLE TO 

RESPONDENT 

93. At present case, the enactment of law66/2016 follows the directive 2016/86 

under both ASNEC Charter and Seoul Agreement, though law66/2016 was 

published by the Parliament of the Republic of Laoc itself, the effectiveness of 

this act was passed on to the state from ASNEC.it was the effective control over 

subjects that matters eventually68. The promulgation of above law shall not be 

attributable to Respondent, because:(A) Challenged measures are following the 

Directive 2016/86; and(B) Challenged measures are in effective control by 

ASNEC. 

A. Challenged measures are following the Directive 2016/86 

94. As a member state in the ASNEC, Laoc promulgated Law 66/2016 and 

Law 72/2016 totally under the coal Directive because of ASNEC’s 

regulation to the member states. When Seoul Agreement came into force 

at February 1,2016 69  before ASNEC Declaration made upon the 

ratification of the Seoul Agreement and Directive (ASNEC) 2016/87 70 of 

the Council  on the renewable sources of energy, it is a turning point that 

 
68 With comments DARIO, ¶57  
69 Exhibit R-4 
70 Exhibit R-5 



28 

from then on, Laoc’s carbon emissions and energy issues will be 

legislated and judicially in the international perspective based on such 

regulations. 

B. Challenged measures shall be attributable to ASNEC with its effective control 

95. According to the cases, there are reasons to justified that this challenged 

measure is in the effective control of ASNEC: Laoc is placed at the 

disposal of the ASNEC in the above promulgation, though adopted the 

law, Respondent had not retained ultimate authority and control.  

96. When an organ or agent is placed at the disposal of an international 

organization, the decisive question relating to the attribution of a given 

conduct appears to be who has effective control over the conduct in 

question.71 

97. Moreover, in ascertaining whether a State was initially placed entirely at 

the disposal of an international organization, the determination of whether 

an organ of a State was placed at the disposal of an international 

organization should not be based solely on whether the organ was entirely 

on secondment to the organization, but should also focus on whether the 

conduct of the organ was in fact placed at the disposal of the organization.  

98. As in Behrami v. France and Saramati v. France, Germany and 

Norway 72 ,with the criterion of “effective control” that had been 

provisionally adopted by the Commission, it was because the NATO 

 
71 Ibid 
72 Grand Chamber decision of 2 May 2007 (Admissibility), Application nos. 71412/01 and 

78166/01, European Court of Human Rights (available from the Court’s HUDOC database: 

http://hudoc.echr.coe. int).  
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retained ultimate authority and control, and operational command was 

merely delegated, that the court ultimately held the conclusion: the 

presence of KFOR in Kosovo was based on a resolution adopted by the 

Security Council and “KFOR was exercising lawfully delegated Chapter 

VII of the Charter of the United Nations powers of the United Nations 

Security Council so that the impugned action was attributable to the 

United Nations.73 

99. Laoc, as a member state of ASNEC74,in accordance with ASNEC Charter 

Article 115, the binding nature of the Directive for Member States is 

continuous and complete, and although the host country can choose 

different forms and methods, this does not produce any different results 

or it would be against the Charter, which means that Law66/2016 is placed 

at the disposal of the ASNEC in the above promulgation . The Coal 

Directive is extremely oriented, though adopted the law, Respondent had not 

retained ultimate authority and control.  

100. The Court above referred to the present work of the International Law 

Commission and in particular to the criterion of “effective control” that 

had been provisionally adopted by the Commission. While not 

formulating any criticism to this criterion, the Court noted that the 

decisive factor was whether the United Nations Security Council 

“retained ultimate authority and control so that operational command only 

was delegated”. 

101. Moreover, according to the full factual circumstances and particular 

context, Laoc did not make any measure or show any possibility of 

 
73 Responsibility of international organizations, 2011 
74 See the ASNEC Charter, preamble 
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facilitating the enactment of laws, only measures like “considering 

capping coal emissions to combat floods” 75  were on their way. The 

effectiveness of the ASNEC Charter therefore means the severity of the 

ASNEC’s control to state.76  When the state is in a document that has 

signed a treaty regulates substantive controls , the behavior here should 

be shifted from attributed to the state to the entire promulgated union.  

102. In summary, the phase-out of coal-fired power generation implemented 

through Law 66/2016 is not attributable to Respondent but to ASNEC 

under international law because it was based on the Coal Directive by 

ASNEC. The challenged measures shall not be attributable to Laoc.  

 

IV. LAOC HAS NOT VIOLATED ASNEC ENERGY INVESTMENT TREATY 

Article II(1) 

103. Article II(1) contains two obligations. First, Laoc must ensure investors 

fair and equitable treatment by respecting their legitimate expectations 

and affording investors due process. Second, Laoc shall in no way impair 

investors’ enjoyment of their investments by unreasonable or 

discriminatory measures. 

104. Laoc has not violate Article II(1) because (A)Laoc has not breached fair 

and equitable treatment(FET) in Article II(1);(B)Laoc did not impair the 

Claimant’s investment with unreasonable or discriminatory measures；

and (C)Laoc’s act meets the definition of an exception clause.  

 
75 Exhibit R-2, P31 
76 Exhibit R-3,Article 62.2/115,p33 
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A. Laoc has not breached fair and equitable treatment(FET) in the Article II(1) 

of the ASNCE Treaty 

105. Laoc did not breach breached fair and equitable treatment(FET) in 

Article II (1) because [i]FET standard in the treaty shall be interpreted by 

Minimum standard(MST) under customary international law;[ii] Laoc did not 

frustrate the Claimants’ legitimate expectations; [iii]Laoc afforded the 

Claimants due process; and [iv]Respondent treated the Claimant fairly 

and equitably pursuant to the good faith principle.  

i. FET standard in the treaty shall be interpreted by Minimum standard(MST) 

under customary international law. 

106. ASNEC Article II(1) is about fair and equitable treatment(“FET”) 

standard ，which is more and more universally interpreted by Minimum 

Standard under customary international Law rather than Expansive 

interpretation77. 

107. In a system without binding precedents, different independent ad hoc 

tribunals apply vaguely worded standards to different facts based on 

different treaties, and it is difficult to expect consensus and agreement on 

understanding fair trade and their specific content.78 At the same time, 

expansive interpretation may result an open-ended and unbalanced 

approach, which unduly favors investor interests and overrides legitimate 

regulation in the public interest. In blunt dicta, it is no more surprise that 

FET is understood as a constituent element of the MST. 

 
77 UNCTAD Series on Issues, International Investment Agreements II,P23 
78 UNCTAD Series on Issues, “Expansive interpretation and lack of predictability”,P11 
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108. Explicit link between the FET obligation and the minimum standard of 

treatment has been used in treaties 79  to prevent over-expansive 

interpretations of the FET standard by tribunals and to further guide them 

by referring to an example80 of gross misconduct that would violate the 

minimum standard of treatment of aliens – denial of justice. The same 

expression and wording of the concept of FET in ASNEC ENERGY 

TREATY, as well as the reference under customary international law 

naturally represent the same interpretation and usage.  

109. Also, a determination of what is egregious, manifest or flagrant 

involves a degree of subjectivity, and a reference in an FET clause to the 

minimum standard of treatment of aliens conveys a clear message that 

only the very serious acts of maladministration can be seen as violating 

the treaty.81 

110. Although many courts, including those that apply unconditional fair- 

trade clauses, often do not easily identify violations, the different 

thresholds caused by different wording of fair-trade clauses may cause 

problems. As a result, the results are not only unpredictable, but also It 

also violates the goal of non-discrimination in investment treaties. So 

back to the explicit use of the MST as requiring a high threshold and 

thereby restricting the scope of the FET standard would be not isolated 

events.82 

111. In fact, the minimum standard for the treatment of foreigners is the 

lowest common international standard, or an international lowest 

 
79 Agreement between Japan and the Republic of the Philippines for an Economic 

Partnership 
80 Agreement Establishing the ASEAN-Australia-New Zealand Free Trade Area 
81 NAFTA, Article 1105; ADF, ¶¶193–198   
82 Thunderbird 
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common denominator or a floor for the assessment of governmental 

conduct. There is evidence suggesting that even an unqualified FET 

obligation should be equated to the minimum standard of treatment under 

customary law.83 

ii. Laoc Did Not Frustrate the Claimant’s Legitimate Expectations 

112. In Thunderbird v Mexico84, the Tribunal gave a general definition of 

legitimate expectations, which is a situation where a contracting party’s 

conduct creates reasonable and justifiable expectations on the part of an 

investor (or investment) to act in reliance on said conduct.  

113. It is necessary to strike a balance between the expectations of the 

investor and those of the host country and host community in order to 

establish approaches to interpretation reflecting the actual social and 

policy context in which foreign investors find themselves. In this regard, 

investor conduct and the expectations of the local community as a result 

of the investment will be relevant considerations stemming from the 

nature of the standard. 

114. And there is a particularly important question concerns the kind of 

expectations that can be considered legitimate, if it is indeed demanding 

and nearly impossible to achieve like Tecmed case85,the Tecmed ‘standard’ 

is actually not a standard at all; it is rather a description of perfect public 

regulation in a perfect world, to which all states should aspire but very 

few (if any) will ever attain”86It is because the standards requirements are 

 
83 Commentary to the 1967 OECD, P333, FIRST RULE: FAIR AND EQUITABLE 

TREATMENT 
84 Thunderbird 
85 Tecmed, ¶ 3 
86 Douglas, P28 
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too high that we need to lower the standard by using the MST rather than 

other interpretations to avoid reverse unfairness caused by excessive 

demands on the host state. 

115. In fact, investors should legitimately expect regulations to change over 

time as an aspect of the normal operation of legal and policy processes of 

the economy they operate. Investors’ expectation of a long-term 

unchanging environment violates the reasonable and legal reforms and 

innovations of the host-state. To be more detailed, the investor’s 

legitimate expectations are based on the host state’s legal framework. The 

legal framework on which the investor is entitled to rely consists of 

legislation and treaties.87 It is inevitable that international organizations 

and its institutional laws are part of the host stage’s legal framework as 

treaties that a country must obey. 

116. Host states cannot regulate contrary to investors' legitimate 

expectations. However, Laoc did not frustrate the Claimant’s legitimate 

expectations because (a) the Claimant provided with proper legitimate 

expectations; or alternatively (b) proper legitimate expectations need 

accounting for the level of development.  

117. It is undeniable that the original claimant has made an investment 

before Respondent joined in ASNEC, and the requirement of stability is 

not absolute and does not affect the state’s right to exercise its sovereign 

power to legislate and adopt its legal system to changing circumstances 88. 

In other words, ‘changes to general legislation, in the absence of specific 

stabilization promises to the foreign investor, reflect a legitimate exercise 

 
87 Rudolf Dolzer and Christoph Schreuer,P128 
88 Parkerings, ¶¶327-38; BG Group ¶¶ 292-310; Plama ¶ 219; Continental Casualty ¶¶ 258-

61; Paushok ¶ 302; Inpregilo ¶¶ 290-1; EL Paso ¶¶ 344-52,365-74.  
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of the host state’s governmental powers that are not prevented by a 

Treaty’s FET.89 

118. In the present case, as there are so many countries who took part in 

ASNEC in public, it is estimated that the original investor has known such 

variation in Respondent’s legal framework. However, no dissent has been 

given in ASNEC investment treaty since.  

119. In addition, in deciding between the investor’s right to stability and the 

state’s right to regulate, some tribunals have weighed the investor’s 

legitimate expectations against the state’s duty to act in the field of public 

interest90. Given the fact that Respondent’s phase-out on coal industry is 

based on improving the environment, which means it is an action out of 

public interest as well as the state’s sustainable development. In a word, 

such measure did not exceed normal regulatory powers and fundamentally 

modify the regulatory framework for the investment beyond an acceptable 

margin of change.91 

120. The behavior of shutting down T-1 is completely based on the 

requirements of the relevant international organization ASNEC treaty, 

rather than our independent behavior. According to the principles of 

international law, the validity of a treaty is something we have to 

recognize, challenged measures were adapted only after the Seoul 

Agreement took effect92,which was naturally reasonable and ;secondly, 

measures were made in accordance with and conform to ASNEC, not 

made suddenly. In that instance, requirements for this behavior should not 

 
89 Total, ¶164. 
90 Saluka ¶306; Total ¶ 123 
91 EL Paso ¶¶ 402 
92 Exhibit R-4 
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be too high. 

121. Therefore, in practical problem analysis:(a)Laoc provided with proper 

legitimate expectations;(b)Claimant’s proper legitimate expectations 

needs accounting for the level of development.  

a. Laoc provided with proper legitimate expectations 

122. Investors acquire legitimate expectations at the time of investment 

based on host state assurances and the state’s regulatory regime. 93Laoc 

provided with the Claimants of Laoc’s coal industry stability. Investors 

want a stable commercial environment which is fluctuates with the overall 

situation of the country.94However, obviously, in the case of increasingly 

serious environmental problems, out of a series of considerations such as 

public interest, the policies and laws introduced will naturally affects it.  

123.  Respondent contends that although the standard of fair and equitable 

treatment provides that a stable regulatory framework must be granted to 

investments, this does not imply that a legal system should be frozen, as 

the obligation of fair and equitable treatment is not equivalent to a 

stabilization clause and States can continue to legislate to respond to 

changing circumstances, what is forbidden is that the States acts in 

inequitable and unreasonable manner when legislating.95 

124. Actually, stability is never absolute, and the host country has the right 

to weigh and regulate. If the adjustments to the legislative framework are 

legitimate, coherent and reasonable to adapt to changing circumstances, 

 
93 Ulysseas, ¶249 
94 Duke 
95 Charanne ,P79 ,¶355 
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then it is under the FET standard. In addition, incentives envisaged for 

energy producers have actually still been working and optimizing, like 

the system of regulated tariffs in law 2016/72,which afford convenience 

and assistance for industrial transformation from conventional coal fire 

to renewable energy.  

125. In our case, there is only a verbally support from the local governors 96   

dated after the Financing Agreement N° 0940394 between Ticadia-1, 

MFNB and Mountaintop 97  ,it could not in any event influence the 

investment that the Claimants had. Afterwards, any reasonably informed 

investor should know that the state government could amend their legal 

framework for renewable energy and the benefits granted to producers 

under this regime are not unchangeable nor permanent as long as the 

principle of reasonable profitability is respected. In this way, Laoc did 

not frustrate Claimant’s legitimate expectations.98 

126. So actually, the governors’ statements did not assure the claimant a 

Sustainable and stable Industry environment, it was a politically 

welcoming address to every company that contributes to the local 

economy, not specifically to Claimant. In such case, there is neither a 

form of ASNEC investment treaty nor legitimate expectations.  

127. When investors conduct risk assessments and formally invest in Laoc, 

the Laoc government has been considering restrictions on coal emissions 

to solve severe domestic environmental problems99, and the ASNEC has 

also provided corresponding behavioral feedback. It is precise because of 

 
96 Problem P14, line 285, Exhibit C-5 
97 Problem P57, ¶14, uncontested facts 
98 Charanne ,P82, ¶365 
99 Problem p30; Exhibit R-3 
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the background knowledge that should be learned by a normal and 

experienced investor. They cannot legitimately expect the host country to 

maintain constant policies and regulations on the coal market for a long 

time during a crisis or out of public interest and other considerations.  

128. Law66/2016 should fall within an acceptable range. The actual huge 

losses in Laoc and the directives issued by the ASNEC that participates 

as a member state requires laoc to issue corresponding laws to regulate 

and deal with the entire coal energy market. Any expectations the 

Claimants had in the stability must have included the possibility host state 

would regulate during a crisis. 

b. Claimant’s proper legitimate expectations needs accounting for the level of 

development 

129. Counting on the level of development is meant to introduce flexibility 

to legitimate expectations. The investor must be aware of the general 

regulatory environment in the host country，also the finding of an FET 

violation must take into account the level of development of a host -state 

since Member States have different forms of administrative, legislative 

and judicial systems and that Member States at different levels of 

development may not achieve the same standards at the same time100. 

130. It is unreasonable for investors from developing countries, let alone 

those from the least developed countries, to have expectations of the 

treatment made by local authorities to be the same as that of the most 

advanced countries. Therefore, it can be said that even in the absence of 

specific language, the development level of the host country’s institutions 

 
100 COMESA, Article 14 (3) 
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should be taken into account, because it will obviously affect what 

investors’  may legitimately expect from the State authorities in terms 

of efficiency and behavior. 101 Which explicitly requires the court to 

consider the particularities of local governance practices when 

interpreting fair and equitable treatment. In this case, investors should 

take into account the ASNEC investment treaty of developing countries 

and make reasonable legitimate expectations based on the specific 

restrictions of the country. 

131. To conclude, Laoc did not frustrate the Claimant’s legitimate 

expectations because Respondent provided with proper legitimate 

expectations and also proper legitimate expectations need accounting for 

the level of development. 

iii. Laoc afforded the Claimants Due Process 

132. Affording an investor due process requires a host state to inform the 

investor of legislative changes affecting their investment ，which means 

providing investors with due procedure also requires allowing investors 

the opportunity to lodge a grievances with the government.  

133. Laoc’ coal phase-out regulations did not violate due process. Laoc did 

consult relevant stakeholders in the energy industry as well as its internal 

advisors prior to enacting Law 66/2016 and Law 72/2016. Although 

because of the rather strict terms of the Coal Directive, no agreement was 

reached, the adaptations were told to the Claimant clearly and ahead of 

 
101 UNCTAD Series on Issues, “Expansive interpretation and lack of predictability”, section 

I.B.1 
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time102. 

134. In the UAB case103, Latvia revoked the business license of a foreign 

investor, but did not violate due process because the investor received a 

prior warning and had the opportunity to discuss possible revocation with 

government officials. The same in the present case, Laoc informed and 

consult Claimant of certain legislative changes before the final adaption 

and provided with an opportunity to negotiate with the government. In no 

circumstances could Laoc violated due process.  

135. Under such circumstances, the state had the right to adjust the existing 

laws from the perspective of the entire country and ASNEC ,and it has its 

legitimacy in terms of international laws and customary law, investors 

were supposed to change their Business strategy to accommodate new 

laws and policies. 

iv. Respondent did not violate good faith principle 

136. It is a benefit of the principle of good faith that it can be applied equally to 

investors and states, to claimants and respondents.104 It is consensus that the 

safeguarding of good faith is one of the fundamental principles of international 

law and the law of investments.105 

137. Challenged measures made by Laoc were merely complied with its 

compulsory obligation under ASNEC Charter, there were no bad faith or any 

similar motivation shown in the whole proceeding. 

 
102 PO3, p68,10 
103 UAB E. 
104 Ponce JE, Cevallos RA  
105 Sanja Djajic,P7 
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138. To conclude, it is unambiguous that Respondent has not breached fair and 

equitable treatment(FET) in the Article II(1) of the ASNCE Treaty 

B. Laoc Did Not Impair the Claimant’s Investment with Unreasonable or 

discriminatory Measures 

139. Some treaties, for example Netherlands-Oman BIT106 , after setting out 

the general FET standard, specifically prohibit arbitrary, unreasonable or 

discriminatory measures.107The notion of arbitrariness, unreasonableness 

and discrimination are intrinsic to the FET standard. 

140. Treaty’s Article II(1) regulates Laoc by “no Contracting Party shall in 

any way impair by unreasonable or discriminatory measures”, Laoc did 

not violate Article II(1) because the law 66/2016 and law 72/2016 were 

neither [i]unreasonable; nor [ii]discriminatory. 

i. The regulations were Reasonable 

141. If the measures have a reasonable and proportionate connection with 

the state’s public policies and conform to contemporary state practice, 

then these measures are reasonable.  

142. The role of this tribunal is not to determine whether Laoc pursued the 

best policy options available, but to determine whether it took measures 

corresponding to the importance of national policy objectives.  

143. Laoc’s Coal Phase-out regulation is reasonable, because the regulation 

has a reasonable connection with ensuring and the protection of public 

 
106 Netherlands-Oman BIT (2009) Article 2(2). 
107 Draft Convention on Investments Abroad, Article I 
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order. 

144. If the measures are reasonably and proportionately related to the public 

policy objects, then these measures: The national public policy objectives 

are appropriately related to the national measures. In order to solve the 

environmental issues, ASNEC adopted a Coal Directive to reduce 

greenhouse gas emissions and increase use of energy from renewable 

sources, a coal phase-out policy came into force. As a member state, the 

promulgation of law66/2016 and law72/2016 are based on the Directive 

2016/87. 

ii. Law66/2016 was not discriminatory 

145. The state cannot treat foreign investors in similar circumstances 

differently from nationals or other foreign investors without sufficient 

justification. 

146. Law66/2016 is not discriminatory, because it fits national treatment 

principle. 

147. There is a possibility that the FET standard could be read into the treaty 

by way of the MFN clause, for example, In the Bayindir case 108 , the 

tribunal did accept the MFN argument into consideration. In that case, 

when determining whether the host state’s behavior constitutes 

discrimination, a benchmark of comparison should be used; secondly, 

objective unfair behavior alone is not enough to constitute discrimination. 

It also requires the host country’s subjective discriminatory intent.  

 
108 Bayindir  
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a. The situations of foreign investors and domestic investors are comparable 

148. Although there is currently no consensus on what scale should be used 

to compare the behaviors of domestic investors and foreign investors, 

tribunals in many cases109 have held that the subject of comparison refers 

to all local producers in general, and that If it is ASNEC investment treaty 

to the economic field in which the specific act exists, the national 

treatment clause will be difficult to implement.110 

149. Laoc offered law 66/2016 to coal-fired generation and law 72/2016 to 

support renewable energy which is a regulation for every investor and 

their investment due to the Coal Directive, no matter in the specific 

environmental-economy field or business. Clearly examined that foreign 

investors who claim to be disadvantaged are in the same field as domestic 

investors, including economic fields, commercial fields, etc. 111   

150. Therefore, whether foreign investors are treated differently from 

domestic investors, the answer is no. In addition, regarding the host 

country’s differential treatment of coal-fired power generation and 

renewable energy: 

b. Host-state’s discrepancy in treatment is justified 

151. Laoc’s promulgation has proven no discrimination between 

nationalities, and when it turns to Legal and de facto discrimination，

there still lies justified reasons despite all policy decisions.  

 
109 Occidental,¶483 
110 Marvin,¶161 
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152. Although there is no precise definition of what is a reasonable cause, it  

should be considered for the legitimate reason of “protecting or out of the 

public interest”112,also The host country has the right to subsidize certain 

domestic industries to implement relevant national policies if the state 

was both eligible in methods and motivation 113 .In that case ,the 

effectiveness of Laoc’s treatment in law 72/2016 is for all renewable 

energy industry, which is diverse from certain national treatment focusing 

on the difference between nations. What’s more, Laoc’s motivation of 

adapting such challenged measures is totally out of environmental 

protection relating to Laoc’s public interest. There is rare other example 

of alternative measures  conforming to the Coal Directive.  

153. Still, back to the previous question, Laoc provided with a favored 

industry as the enforcement of law 72/2016 rather than a favored nation, 

it shall in no circumstances be considered as a discriminatory measure for 

its absolutely and overtly non-discrimination acts to Claimant. 

154. In summary, Laoc’s measures do not violate ASNEC ENERGY 

INVESTMENT TREATY Article II(1) because Laoc afforded the 

Claimants’ FET. Laoc provided Claimant with proper legitimate 

expectations, afforded the Claimants due process, and did not impair the 

Claimants’ use and enjoyment of their investments through unreasonable 

or discriminatory measures.  

C. Laoc’s act meets the definition of an exception clause  

155. When the contracting state faces a serious economic, social or political 

crisis or for the sustainable development of its economy and the well-

 
112 R. Dolzer, M. Stevens, P175 
113 S.D. Myers, ¶255 
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being of its people, according to the exception clause, the State may take 

necessary regulatory measures to safeguard its fundamental security 

interests or the public interest and not bear legal responsibility for  

violating its treaty obligations.114  

156. Even if the Tribunals took Laoc’s stipulation as a violation of the Treaty, 

when the exception is applies equally to the fair and equitable 

treatment115,state party is free of the obligation under the ASNEC Treaty 

and Article 25 ILC116 for its state’s necessity defense. 

157. In fact, tribunals tried to follow117 both the decisive role of the state in 

how to respond to a crisis according to the case laws of ECtHR and more 

significantly, the three factors of the necessity of measures determined by 

WTO case laws through weighing and balancing118. 

158. And Laoc’s action of promulgation is totally out of its state security 

concerning substantial server environmental issues, which means the 

adaption of Law 66/2016 is “the only way for the State to safeguard an 

essential interest against a grave and imminent peril and does not 

seriously impair an essential interest of the State or States towards which 

the obligation exists, or of the international community as a whole”. Also, 

it has not contributed to the situation of necessity, which never excluded 

further measures taken that causing the state or region crisis.  

159. In conclusion, Laoc’s action meets the definition of exception clause 

 
114 Yu Jingsong, p224 
115 Problem, P63 ,Treaty Obligation Article IX 
116 State Responsibility 
117 Cont’l Cas Co ¶194 
118 Ibid ,¶192-4 
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and shall bear no obligation for its promulgation.  


