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SUMMARY OF FACTS 

 

1. The Republic of Laoc (“Respondent” or “Laoc”) is a small developed State with a 

large number of rivers cutting its territory towards a considerable coastal area. 

Alongside Mercuria, it is a member of the Association of Sovereign Nations for 

Economic Cooperation (“ASNEC”), a regional economic integration organization, 

whose Council (“ASNEC Council”) takes its decisions by majority. 

2. On 1 December 2010, Mercurian First National Bank JSC (“MFNB”), a joint-stock 

company incorporated under the laws of Mercuria, concluded the Financing 

Agreement N° 0940394 (“Financing Agreement”) with Ticadia-1 LLC (“T1”). 

Through this agreement, MFNB invested in Laoc by providing T1 with a loan worth 

of USD 600 million (“Investment”) for the construction of a coal-fired power-plant 

in its territory. Mountaintop Investments LLC (“Mountaintop”) was the guarantor 

of this transaction. 

3. MFNB’s decision to proceed with this investment was not without contentions. 

Three of its board members were considerably sceptic of heavily investing in such 

a highly regulated market, while others were not satisfied with the guarantee offered 

by Mountaintop. Despite their strong opposition, they were outvoted from 7 to 5, 

and the Financing Agreement was secured with a pledge of T1’s shares, as well as 

a pledge of the future power plant’s facilities. 

4. Meanwhile, the frequency and intensity of natural disasters in the ASNEC region 

increased. Laoc was especially affected, suffering 6 from the total of 14 major 

floods that occurred in the area. In the meantime, pro-environmental political forces 

continuously grew inside Laoc’s Parliament, as well as in practically every ASNEC 

member State until 2015, when the Laocan Environmental Union (“LEU”) secured 

a majority in the Laocan Parliament. 

5. In the same year, in face of the ever-increasing pressure, Respondent signed the 

Seoul Agreement on Climate Change (“Seoul Agreement”). ASNEC itself and the 

other member States, including Mercuria, also acceded to the treaty. 
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6. In light of this climate agreement, ASNEC Council adopted the “Directive 2016/87 

on the renewable sources of energy” (“Coal Directive”), establishing the phase-out 

of all existing coal-fired powerplants without payment of compensations to owners 

and/or operators. This decision was passed by majority, since Laoc’s representative 

in the Council voted against its adoption. Despite not endorsing it, Respondent had 

no choice but to implement the Coal Directive, because of its binding character 

pursuant to Article 61 of the Founding Charter of the Association of Sovereign 

Nations for Economic Cooperation (“ASNEC Charter”). 

7. On 6 July 2016, the Laocan Parliament enacted Law 66/2016, implementing the 

Coal Directive and setting the phase-out to 31 December 2028, the maximum 

deadline permitted. In order to secure a smooth energy transition, LEU designed an 

“Energy Transition Plan”, enacted through Law 72/2016. This law created the 

Laocan Renewables Company (“LRC”), a state-owned company meant to 

guarantee the supply of energy in the course of Respondent’s conversion to 

renewables. This law also provides for the company’s privatization by 31 December 

2028. 

8. Furthermore, Law 72/2016 intended to incentivize private investment into the 

renewables’ sector by creating a feed-in tariff arrangement with preferential access 

to the power-grid for renewables. It also offered the investors affected by the coal 

phase-out a 20-year energy supply contract at prices considerably above market 

value in order to balance potential losses. 

9. Following these events, MFNB reached Mountaintop seeking additional securities 

from T1 or the repayment of the loan, which were denied. On 6 May 2017, the 

Investor initiated an ICC arbitration against Mountaintop in order to enforce the 

additional securities. MFNB eventually lost this dispute in 2018. 

10. Consequently, on 1 July 2017, MFNB sold its rights under the Financing 

Agreement to Goliath National Bank JSC (“Claimant”), a company controlled by 

large institutional investors and incorporated under the laws of Mercuria. Thus, on 

7 October 2018, Claimant notified Respondent of its intention to initiate the present 

arbitral proceeding under the ASNEC Energy Investment Treaty (“AEIT”). 
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11. On 31 January 2019, Claimant initiated the present proceeding and appointed Mr. 

Perry Mason as an arbitrator, even though Mr. Mason was part of the tribunal in 

Hewer Plants JSC v. Wellfalcon, a concurrent procedure that shared factual and 

legal similarities with this dispute. Not only that, Mr. Mason had also participated 

in a podcast interview, an occasion in which he made comments on matters 

analogous to the current contention. In light of these circumstances, on 16 June 

2019, Respondent challenged Mr. Mason’s appointment. 

12. Hence, in the following chapters of this memorial, Respondent will first submit its 

arguments against Mr. Mason’s appointment and then demonstrate that Claimant 

lacks standing in this proceeding. However, should this Tribunal consider it has 

jurisdiction over the present dispute, Respondent will demonstrate that the 

challenged measures are not attributable to Laoc and that the State did not violate 

Article II(1) of the AEIT. Therefore, Claimants’ request for compensation should 

be rejected. 

 



 

 

 

ARGUMENTS 

1.  MR. MASON’S  APPOINTMENT SHOULD BE DISQUALIFIED. 

13. Although undisputed that Mr. Mason is an experienced arbitrator, his appointment 

should be disqualified. First, because the request for disqualification was timely 

submitted [1.1.]. Second, for there are circumstances raising justifiable doubts over 

Mr. Mason’s impartiality [1.2.].  

1.1. Respondent’s challenge was timely submitted under UNCITRAL. 

14. The burden of proof regarding the timely submission of a challenge under 

UNCITRAL lies with the opposite party1. In Gallo v. Canada, the Secretary-

General of the PCA stated that the challenger has the responsibility to demonstrate 

justifiable doubts over the challenged arbitrator’s impartiality, while the proof of 

untimely submission falls upon the opposite counsel2. Therefore, in the present 

case, the burden of proof regarding untimely submission lies with Claimant.  

15. In any case, the Challenge was timely submitted under both UNCITRAL and 

KCAB Rules. This is due to the fact that, pursuant to Article 13(1) UNCITRAL and 

14(3) KCAB Rules, it is possible to challenge an arbitrator’s appointment within 

fifteen days after the party becomes aware of new circumstances that could affect 

the arbitrator’s impartiality3.  

16. Mr. Mason’s circumstances of impartiality were only confirmed after Respondent’s 

discovery of the Article by the International Arbitration News, on 02 June 20194. 

Respondent only became aware of Mr. Mason’s involvement as an arbitrator in 

Hewer Plants v. Wellfalcon through this article5. This circumstance, in addition to 

Mr. Mason’s prior participation on an interview to The Arbitration Station6, raises 

justifiable doubts over the arbitrator’s impartiality and gives rise to this challenge. 

17. In Merck Sharpe v. Ecuador, for instance, the host State only became aware of one 

arbitrator’s participation on previous arbitrations after receiving an e-mail from the 

                                                      
1 Gallo v. Canada, ¶20.  
2 Gallo v. Canada, ¶20. 
3 UNCITRAL, p.10, ¶5; KCAB Rules, p.12, ¶7. 
4 Exhibit R-9; Facts, lines 1566-1567. 
5 Exhibit R-9, lines 1261-1262. 
6 Exhibit R-8. 
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opposing counsel on 06 June 2012, almost a month after the arbitrator’s original 

disclosure7. The respondent submitted the challenge against this arbitrator on 21 

June 20128, fifteen days after becoming aware of this circumstance9, and the 

tribunal considered it met the timeliness requirements of UNCITRAL10.  

18. Though partial information regarding the Hewer Plants v. Wellfalcon dispute had 

already been publicly available since its first press release11, no information 

concerning Mr. Mason’s involvement in the case had been released before the 

publication of the article, on 02 June 201912. This is because the AEIT, governing 

both cases, was signed on 19 May 201213, long before the requirement to publicly 

reveal the appointed arbitrators became mandatory under UNCITRAL 

Transparency Rules, on 01 April 201414. 

19. Therefore, according to Article 13(1) UNCITRAL and 14(3) KCAB Rules, 

Respondent’s request for disqualification could have been submitted until 17 June 

2019, fifteen days15 after the publication of the Article by the International 

Arbitration News, on 02 June 201916. As the Challenge was duly presented on 16 

June 201917, it properly meets the timeliness requirement under UNCITRAL. 

1.2. The present circumstances raise justifiable doubts over Mr. Mason’s 

impartiality. 

20. In the present case, Mr. Mason’s involvement as an investor appointed arbitrator in 

a past similar case, Hewer Plants v. Wellfalcon, as well as his interview to the 

Arbitration Station, objectively raise justifiable doubts over his impartiality. 

According to Articles 11 and 12(1) UNCITRAL and 14(1) KCAB Rules, the 

challenging of an arbitrator occurs when associated with circumstances that, from 

an “objective perspective”18, apparent for a fair-minded and informed person19, give 

                                                      
7 Merck Sharpe v. Ecuador, ¶81. 
8 Merck Sharpe v. Ecuador, ¶¶18-19. 
9 Merck Sharpe v. Ecuador, ¶14. 
10 Merck Sharpe v. Ecuador, ¶¶81, 95. 
11 PO3, lines 1901-1912. 
12 PO3, lines 1901-1912; Exhibit R-9, line 1261-1262. 
13 Facts, lines 1580-1584. 
14 UNCITRAL, p.33; Daele, ¶8.29-8.31. 
15 UNCITRAL, Article 13(1); KCAB Rules, Article 14(3). 
16 Facts, line 1566. 
17 Challenge, line 1119. 
18 Caron, ¶53; Nord Stream 2 v. EU, ¶30. 
19 Merck Sharpe v. Ecuador ¶52. 
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rise to “justifiable doubts” over his independence or impartiality20. For that, Mr. 

Mason`s participation on a similar previous case21 and public comments on related 

issues to the present case22 are sufficient grounds for challenging his indication in 

these proceedings23.  

21. Moreover, Mr. Mason’s engagement on such circumstances of partiality continued 

through the initial stages of the current procedure24. As stated by General Principle 

(1) of the IBA Guidelines, an arbitrator must remain impartial during the entire 

course of the arbitral proceedings, i.e., from the time of accepting the appointment 

until the rendering of the final award25. However, the Tribunal in Hewer Plants v. 

Wellfalcon rendered its award on 01 May 201926, more than two months after Mr. 

Mason’s statement of impartiality on the present procedure, on 15 February 201927, 

thus aggravating this circumstance of impartiality during the course of this arbitral 

proceeding. 

22. Additionally, the application of the “justifiable doubts” standard does not require 

the challenging party to prove the arbitrator’s bias or partiality28. In Nord Stream 2 

v. EU, the challenged arbitrator had previously served as a director of a company 

that held financial interests in the affair29. The PCA’s Secretary General upheld 

respondent’s challenge by emphasizing that, according to UNCITRAL, these 

circumstances alone were sufficient to raise justifiable doubts over his impartiality, 

though still not proving an actual bias30. 

23. In this sense, Mr. Mason’s participation in Hewer Plants v. Wellfalcon is sufficient 

to raise justifiable doubts over his impartiality. Besides, Mr. Mason expressed 

                                                      
20 UNCITRAL, Article 13(1); KCAB Rules, Article 14(3). 
21 Exhibit R-9, line 1261. 
22 Exhibit R-8, lines 1225-1234. 
23 Caratube v. Kazakhstan, ¶89; ICS v. Argentina, ¶22; Devas v. India, ¶¶20,64; Perenco v. Ecuador ¶48-

53; Nord Stream 2 v. EU, ¶¶30-34. 
24 Exhibit R-9, lines 1240-1248. 
25 IBA Guidelines, General Principle (1). 
26 Exhibit R-9, line 1240-1243. 
27 Exhibit R-7. 
28 National Grid v. Argentina, ¶82; Merck Sharpe v. Ecuador, ¶53; Nord Stream 2 v. EU, ¶34; Vale v. BSG, 

¶290. 
29 Nord Stream 2 v. EU, ¶34. 
30 Nord Stream 2 v. EU, ¶¶30-34. 
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disregard for environmental issues in his interview to the Arbitration Station31, 

which suggests a bias against Respondent.  

24. Therefore, Mr. Mason’s appointment in the present proceeding should be 

disqualified, as such circumstances – both his involvement as an arbitrator in Hewer 

Plants v. Wellfalcon [1.2.1.], and his interview to the Arbitration Station [1.2.2.] – 

either individually or combined, raise justifiable doubts over his impartiality. 

1.2.1. Mr. Mason’s participation in Hewer Plants v. Wellfalcon affects his 

impartiality in the present proceeding.  

25. Mr. Mason’s participation as an arbitrator in Hewer Plants v. Wellfalcon raises 

justifiable doubts over his impartiality, as it can influence the determination of legal 

issues in the present arbitration. In Caratube v. Kazakhstan, the challenged 

arbitrator had participated in a prior ICSID proceeding concerning similar actions 

taken by government agencies against a family, ultimately resulting in the 

expropriation of their companies32. In that case, the Tribunal upheld the challenge 

by stating that, even though claimants were different33, and each case concerned 

"completely unrelated industries"34, there was strong identity of facts underlying 

respondent’s actions against the investors, in particular its violations under 

customary international law35. Therefore, elements that were not in the record of 

the later proceeding could still influence the arbitrator’s decision, affecting his 

impartiality36.  

26. In Hewer Plants v. Wellfalcon, Mr. Mason ruled on strongly similar legal issues to 

the present case, as both concern an investor’s unexpected loss in future business 

revenue and damages37 originated by the coal phase-out provoked by ASNEC’s 

Coal Directive38, leading to core discussions regarding the investor’s legitimate 

expectations39. Therefore, Mr. Mason’s participation in Hewer Plants v. Wellfalcon 

                                                      
31 Exhibit R-8, lines 1229-1232. 
32 Caratube v. Kazakhstan, ¶78. 
33 Caratube v. Kazakhstan, ¶83. 
34 Caratube v. Kazakhstan, ¶85. 
35 Caratube v. Kazakhstan, ¶87. 
36 Caratube v. Kazakhstan, ¶89. 
37 PO3, lines 1908-1911. 
38 PO3, line 1902-1904. 
39 PO3, lines 1918-1922. 
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could influence the arbitrator’s decision in this case, raising justifiable doubts over 

his impartiality. 

27. Moreover, the upcoming publication of a final award on the past similar proceeding 

is not sufficient to drift away justifiable doubts over the arbitrator’s impartiality. 

Similar circumstances had been presented on ICS v. Argentina, in which even 

though the challenged arbitrator’s participation in a prior proceeding was soon 

expected to end, the tribunal understood that it did not diminish his involvement, 

and thus sustained his disqualification40. Therefore, in the present case, the fact that 

the Hewer Plants v. Wellfalcon award will soon be published is not sufficient to 

drift away the current justifiable doubts over Mr. Mason’s impartiality. 

28. That being so, Mr. Mason’s participation in Hewer Plants v. Wellfalcon, alone, is 

sufficient to disqualify his appointment in the instant case. This conclusion is 

further reinforced by Mr. Mason’s strong legal opinions expressed on a past 

interview. 

1.2.2. Mr. Mason’s participation in The Arbitration Station also affects his 

impartiality in the present proceeding. 

29. Mr. Mason’s legal statements in The Arbitration Station also raise justifiable doubts 

over his impartiality. In Devas v. India, also under UNCITRAL41, the mere 

existence of previous legal opinions was sufficient to uphold the challenge, despite 

significant factual differences between that proceeding and the past cases42.   

30. In that case, the Appointing Authority of the PCA upheld respondent’s challenge 

of a co-arbitrator by stating that an affirmed legal opinion held by the challenged 

arbitrator in three past ICSID awards concerning the US-Argentina BIT43 and in an 

academic article, was sufficient to raise doubts over his impartiality from an 

objective perspective44. In this decision, the Authority stated that though the 

arbitrator is entitled to have a firm public opinion, the respondent’s right to be 

judged “by arbitrators with an open mind” should prevail45. 

                                                      
40 ICS v. Argentina, ¶22. 
41 Devas v. India, ¶¶39-41. 
42 Devas v. India, ¶61. 
43 Devas v. India, ¶19. 
44 Devas v. India, ¶¶20,64. 
45 Devas v. India, ¶64. 
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31. Moreover, in Perenco v. Ecuador, the Secretary-General of the PCA sustained the 

challenge of a co-arbitrator whose past comments in a published interview to an 

online legal publication gave rise to justifiable doubts over his impartiality46. 

Similar to the present case, the challenged arbitrator, when asked by the interviewer 

what was the "the most pressing issue"47 in a past Libyan arbitration case that held 

strong similarity to Ecuador’s position, replied unfavorably to that country, 

foreshadowing a potential bias from an objective third party point of view48.  

32. The same reasoning applies to Mr. Mason’s interview in the Arbitration Station49. 

The Arbitrator commented on sensitive matters of the current proceeding, from 

reluctance over the relevance of climate change issues in international 

arbitrations50, to advice on focusing on the financial side of the issue rather than the 

environmental aspects51. These facts, associated with Mr. Mason’s participation in 

Hewer Plants v. Wellfalcon52, demonstrate a questionable opinion over this subject, 

unfavorable to Respondent.  

33. Furthermore, these comments objectively raised impressions over a third-party 

informed person. In the present case, the Article stated that Mr. Mason’s 

participation in Hewer Plants v. Wellfalcon was “somehow ironic”53, given his 

disbelief in the relevance of Climate Change Arbitration expressed in the prior 

podcast interview54. 

34. Therefore, from an objective perspective, to have an investor-appointed arbitrator 

who questions if climate change treaties could be considered applicable law “at 

all”55, in a proceeding that precisely involves the application of a climate change 

treaty56 – as recognized by the arbitrator himself57 –, raises justifiable doubts over 

                                                      
46 Perenco v. Ecuador, ¶69. 
47 Perenco v. Ecuador, ¶52. 
48 Perenco v. Ecuador, ¶¶48-53. 
49 Exhibit R-8. 
50 Exhibit R-8, line 1229. 
51 Exhibit R-8, lines 1233-1234. 
52 Exhibit R-9, lines 1261-1262. 
53 Exhibit R-9, line 1264. 
54 Exhibit R-9, line 1265. 
55 Exhibit R-8, lines 1231-1232. 
56 Exhibit C-7, lines 325-330. 
57 Exhibit R-10. 
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his impartiality of judgment in the present proceeding58. These are sufficient 

grounds for challenging his indication in the instant case59.  

35. IN CONCLUSION, these circumstances, independently and associated, present 

justifiable doubts as to Mr. Mason’s impartiality. Henceforth, this Tribunal should 

disqualify Mr. Mason’s appointment in the present proceeding. 

2.  CLAIMANT HAS NO STANDING IN THIS PROCEEDING.  

36. This Tribunal lacks jurisdiction ratione materiae and ratione personae over 

Claimant’s claims. First, Claimant does not own or has ever made an investment in 

the Republic of Laoc [2.1.]. Second, Claimant cannot purchase the right to bring a 

claim under the AEIT [2.2.]. 

2.1. This Tribunal lacks jurisdiction ratione materiae. 

37. Claimant cannot invoke AEIT’s protection, since it extends only to “Investments of 

Investors”60. The term “investment” has an inherent economic definition [2.1.1.] 

which does not encompass a one-off sale transaction such as Claimant’s [2.1.2.].  

2.2. “Investment” contains an inherent economic meaning. 

38. Claimant may argue that the ordinary meaning of Article 1(1) AEIT suggests that 

any asset may qualify as a protected investment. However, according to such 

interpretation, even assets deriving from mere commercial transactions – e.g. metro 

tickets – would be protected by the AEIT61. This result would be “manifestly absurd 

and unreasonable”62, contrary to the customary rules of treaty interpretation63.  

39. In this sense, in Romak v. Uzbekistan, also under UNCITRAL, the tribunal 

concluded that a literal interpretation of the definition of “investment” contained in 

the Switzerland-Uzbekistan BIT – similar to the one in the AEIT – would be 

                                                      
58 UNCITRAL Rules, p.12; KCAB Rules, p.12. 
59 Caratube v. Kazakhstan ¶89; ICS v. Argentina, ¶22; Devas v. India, ¶¶20,64; Perenco v. Ecuador, ¶¶48-

53; Nord Stream 2 v. EU, ¶¶30-34. 
60 AEIT, Articles 2,3,10(1),12. 
61 Douglas, pp.163-164; Romak v. Uzbekistan, ¶¶184-185; Cabrol, p.229. 
62 VCLT, Article 32(2)(b); Romak v. Uzbekistan, ¶184. 
63 VCLT, Articles 31-32; ICJ Statute, Art. 38(1)(b); Nicaragua v. US, ¶177; Arab Jamahiriya v. Chad, ¶41; 

Botswana v. Namibia, ¶18; Germany v. US, ¶99; Iran v. US, ¶23; Noble Ventures v. Romania, ¶50; Mondev 

v. USA, ¶43; BIVAC v. Paraguay, ¶59; Chevron v. Ecuador, ¶159; US - Carbon Steel, ¶61; Sorel and 

Eveno, ¶31; Weeramantry, ¶2.22; Sinclair, p.153. 
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“untenable as a matter of international law”64. Similar to other tribunals65, it held 

that an asset which falls within one of the categories listed in a treaty can be 

considered an “investment” if – and only if – the underlying transaction from which 

it derives corresponds to the inherent meaning of “investment”66. 

40. In this connection, regardless of whether an investment claim is brought under 

ICSID Convention or any other rules of arbitration67, it is common ground that 

“investment” cannot encompass “every kind of asset”, for it has a meaning in 

itself68. Such definition encompasses certain legal and economic characteristics 

deriving from the economic conception of foreign direct investment69. The ordinary 

meaning of “investment” entails “a thing worth buying because it may be profitable 

in future”70 and “the act of putting money, effort, time, etc. into something to make 

a profit”71. Given this, arbitral practice has established that a commercial 

relationship may qualify as an “investment” only if it encompasses certain 

minimum requirements, i.e. capital transfer to the host state, duration and risk, 

together with long-term commitments72. 

41. These requirements are also in line with the object and purpose of the AEIT73, 

which aims to encourage investors “to make investments in the ASNEC region”74 

in order to promote economic growth and development in the Energy Sector 

“through intra-ASNEC investment flows”75. These purposes concern the economic 

feature of “investment” and reflect the cornerstone of the system of investment 

arbitration: nationals of other contracting States are given the right to invoke the 

treaty’s protections in exchange for contributing resources to the economy of the 

                                                      
64 Romak v. Uzbekistan, ¶188. 
65 Alps Finance v. Slovak Republic, ¶240; Frontier v. Czech Republic, ¶231; White Industries v. India, 

¶¶7.6.8,7.4.10-7.4.19; Saipem v. Bangladesh, ¶127; Mondev v. USA, ¶¶80-83. 
66 Romak v. Uzbekistan, ¶211.  
67 Douglas, pp.161,169. 
68 Cabrol, p.229; Nova Scotia v. Venezuela, ¶77; Romak v. Uzbekistan, ¶180; Capital Holdings v. 

Cameroon, ¶461. 
69 Douglas, p.163. 
70 Oxford Dictionary, p.748. 
71 Cambridge Dictionary, entry: investment. 
72 Alps Finance v. Slovak Republic, ¶¶240-241; Salini v. Morocco, ¶52; Grabowski, p.23; Jan de Nul v. 

Egypt, ¶91; Joy Mining v. Egypt, ¶53; Pey Casado v. Chile, ¶232; Phoenix v. Czech Republic, ¶39; LESI 

v. Algeria, ¶72; Romak v. Uzbekistan, ¶198; Quiborax v. Bolivia, ¶220-222; Grabowski, p.23. 
73 VCLT, Article 31(1); AEIT, preamble. 
74 AEIT, preamble. 
75 AEIT, preamble. 
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host State76. Thus, the intention of participating in an economic activity is a 

fundamental requirement for the protection of investments under IIAs77. 

Particularly in the present case, AEIT’s protection is granted to investors in 

exchange for their contribution to the host State’s Energy Sector78. 

42. Therefore, under the AEIT, it is insufficient to hold an asset that falls within one of 

the categories listed in Article 1(1). An interpretation in light of the ordinary 

meaning of “investment” and the background of the AEIT as a whole79 reveals that 

“claims to money” and “pledges” may qualify as “investment” under Article 

1(1)(a)(c) AEIT provided that the contract from which they derive itself qualifies 

as an “investment”80. This implies that such contract has the purpose of promoting 

an economic activity in the Energy Sector81 and encompasses a contribution of 

assets having a certain duration and an element of risk82, which is not the case at 

hand. 

2.2.1. Claimant’s transaction lacks the economic features of an “investment”. 

43. The legal transaction undertaken by Claimant – i.e. the purchase of the rights under 

the Financing Agreement through the Assignment Agreement – is not an investment 

in itself and cannot be equated to the investment performed by MFNB. 

44. In Alps Finance v. Slovak Republic, like in the present case, the claimant’s alleged 

investment consisted merely of the acquisition of a “claim to money” that, at the 

time of the assignment, knowingly could not be paid by the debtor. The tribunal, 

also under UNCITRAL, held that the claimant’s transaction was a mere purchase-

sale contract which cannot be equated to an “investment”83. It also noted that, in 

arbitral practice, an investment exists under the category of “claims to money or to 

performance” in the case of contracts for public works of infrastructures, 

concessions of public services, long-term loans or similar financing instruments 

                                                      
76 Douglas, p.161. 
77 Wehland, p.565; Salini v. Morocco, ¶52; Douglas, p.189. 
78 AEIT, preamble. 
79 VCLT, Articles 31-32. 
80 Cabrol, p. 229.  
81 AEIT, preamble; Phoenix v. Czech Republic, ¶93; Cabrol, p.229; Baltag, pp.173-175.  
82 Salini v. Morocco, ¶52; Grabowski, p.23; Jan de Nul v. Egypt, ¶91; Joy Mining v. Egypt, ¶53; Pey Casado 

v. Chile, ¶232; Phoenix v. Czech Republic, ¶39; LESI v. Algeria, ¶72; Romak v. Uzbekistan, ¶198; 

Quiborax v. Bolivia, ¶¶220-222; Grabowski, p.23. 
83 Alps Finance v. Slovak Republic, ¶¶234-235. 
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made by the investor. In such cases, the underlying contracts are long-term contracts 

having a significant importance for the economy of the host State84. No such pre-

requisite is satisfied by an assignment agreement such as Claimant’s85. 

45. Previous arbitral tribunals have refused to recognize one-off sale transactions as 

“investments”86. Even trade, or financial operations more substantive than an 

assignment of receivables – such as transfer of shares and acquisition of fiscal 

credits – were not accepted87. Further, the tribunal in Phoenix v. Czech Republic 

held that a transaction undertaken with the sole purpose of taking advantage of a 

treaty’s rights by getting involved in international litigation, without promoting any 

economic activity in the host State, does not satisfy the basic pre-requisite of 

“investment” under IIAs88. 

46. Likewise, the transaction performed by Claimant is far from satisfying the 

necessary characteristics of an “investment”. Claimant did not promote – nor had 

any intention to promote – an economic activity in Laoc’s Energy Sector. By the 

time Claimant executed the assignment, the financing was already concluded and 

T1 was fully commissioned89. No regular profits or returns in connection with 

MFNB’s investment in T1 were expected90. Unlike Claimant, MFNB held an 

operation alongside Mountaintop during a certain period, actively participating in 

meetings with Laocan authorities until its execution91. While MFNB has enabled 

T1’s construction in the host State and has impacted its economy, the only thing 

Claimant has funded is a purchase inside the Mercurian market92.  

47. Ultimately, the Assignment Agreement is no more than a vehicle for the trade of 

claims, and Claimant’s sole expectation is to seek compensation for alleged 

damages to an investment it has not made.  In the words of the tribunal in Alps 

Finance v. Slovak Republic, the assignment cannot be regarded as an “investment”, 

                                                      
84 Alps Finance v. Slovak Republic, ¶234. 
85 Alps Finance v. Slovak Republic, ¶235. 
86 Schreuer, p.128. 
87 Saba Fakes v. Turkey, ¶147. 
88 Phoenix v. Czech Republic, ¶142. 
89 Facts, line 1467. 
90 Facts, lines 1530-1540. 
91 Facts, lines 1457-1458. 
92 Facts, lines 1545-1550. 
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for it is “rather a private, neutral and speculative business, having no impact on the 

State economy”93. 

48. Therefore, in view of the inherent requirements of an “investment”, Claimant’s 

speculative trade is not protected by the AEIT, and this Tribunal has no jurisdiction 

ratione materiae.  

2.3. Claimant has no right of action under this AEIT claim. 

49. In arguendo, even if this Tribunal were to consider that Claimant owns an 

“investment”, Claimant does not have the right of action under the AEIT. First, 

treaty claims are not a commodity – rather, they are personal to the investor and 

cannot be traded under international law [2.2.1.]. Second, the AEIT provides no 

exception to the default rule that prohibits the disposal of claims [2.2.2.]. 

2.3.1. International law does not allow investors to freely dispose of treaty claims. 

50. The effect of the purchase of an AEIT claim upon the Tribunal’s jurisdiction is 

directly governed by international law94. Accordingly, since Respondent has not 

consented to the transfer of the AEIT claim95, the only thing that the Assignment 

Agreement could legally transfer to Claimant is the right to assert investment-

related damages that occurred after the date of the investment’s assignment96.  

51. Under international law, it is generally accepted that the claims of an investor under 

an IIA are personal (intuitu personae)97, and, thus, separable from the underlying 

investment98. For this reason, unless the host State explicitly consents to the transfer 

of the IIA claim99, the assignor generally preserves all rights arising from treaty 

breaches that preceded the assignment100. 

52. The tribunal in Mihaly v. Sri Lanka also endorsed this position101. According to its 

reasoning, an investment treaty claim is a unique entitlement, and, as such, cannot 

                                                      
93 Alps Finance v. Slovak Republic, ¶236. 
94 Daimler v. Argentina, ¶133. 
95 Exhibit C-12. 
96 Wehland, p.575. 
97 Crawford (Principles), p.704. 
98 Wehland, pp.571-572; Daimler v. Argentina, ¶145.  
99 Wehland, pp.574-575; Schreuer, p.416; Mihaly v. Sri Lanka, ¶24. 
100 Wehland, p.574; Mondev v. USA, ¶91. 
101 Mihaly v. Sri Lanka, ¶24. 
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be assigned as if it were “shares in the stock-exchange market or other types of 

financial instruments”102. The tribunal concluded that jus standi can only be 

conferred with the host State’s explicit consent, and that allowing the trade of claims 

would defeat the “sanctity of the privity” of international agreements103.  

53. For the abovementioned reasons, MFNB’s personal claim in connection to any 

alleged damages to its investment cannot be traded as if it were a commodity. 

Pursuant to international law104, the Assignment Agreement cannot effectively 

transfer MFNB’s right of action under the AEIT to Claimant.  

2.3.2. AEIT does not provide for an exception to international law’s default rule.  

54. While the AEIT does not explicitly address the transferability of investment claims, 

an interpretation in accordance with Article 31 and 32 VCLT reveals that neither 

damage claims nor jurisdictional offers are freely transferrable105. 

55. First, by not creating an exception to the non-transferability, the AEIT clearly 

differs from other investment treaties, which embody subrogation clauses106. The 

eloquent silence plays a part107: it means that it was the Contracting Parties’ 

intention to subject themselves to the default rule under international law, namely 

that investors are not in a position to freely transfer an IIA claim108.  

56. Second, it would be unreasonable to assume that States intended to allow AEIT 

claims, which are closely linked to issues of sovereignty, to be freely 

transferrable109. Allowing the commodification of claims would facilitate treaty-

shopping110, and even in the case of transfer between co-nationals, States would 

lose control over who could assert treaty breaches and bring arbitral proceedings 

against them111.  

                                                      
102 Mihaly v. Sri Lanka, ¶¶24,56.  
103 Mihaly v. Sri Lanka, ¶24. 
104 Mihaly v. Sri Lanka, ¶24. 
105 Wehland, p.574; Schreuer, p.416. 
106 ECT, Article 15; Chile Model BIT, Article 7; Germany Model BIT, Article 6; UK Model BIT, Article 

10; Netherlands Model BIT, Article 14. 
107 Loewen v. US, ¶¶73,160,226; ILC Report, p.100; S.D. Myers v. Canada, ¶310; Methanex v. USA, ¶37; 

Feldman v. Mexico, ¶36; Maffezini v. Spain (Jurisdiction), ¶22; CME v. Czech Republic, ¶108. 
108 Wehland, pp.574-575; Schreuer, p.416; Mihaly v. Sri Lanka, ¶24. 
109 Wehland, pp.574-575. 
110 Cementownia v. Turkey, ¶117; Wehland, p.569; Goh, pp. 29-30. 
111 Wehland, pp.574-575. 
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57. Finally, it is not possible to presume or artificially construct that consent has been 

given by a State112. Non-consent is the rule, consent is the exception113. Thus, in the 

absence of an explicit exception in the treaty language, it must be concluded that 

the AEIT accords standing only to the original investor – i.e. the one that made an 

investment prior to the circumstances giving rise to the dispute - and not to any 

subsequent purchasers114. Henceforth, MFNB did not legally transfer to Claimant 

the right to bring this AEIT claim. 

58. IN CONCLUSION, this Tribunal does not have jurisdiction over Claimant’s 

claims, for it does not own an investment under Article I(1) AEIT nor the right of 

action against Respondent. 

3.  THE CHALLENGED MEASURES ARE NOT ATTRIBUTABLE 

TO LAOC 

59. The alleged violation of Article II AEIT is not attributable to Laoc, because the 

Coal Directive is attributable to ASNEC [3.1.]. In this sense, Respondent had no 

meaningful discretion in implementing it [3.2.] and, thus, the challenged measures 

resulting from the Directive should be attributed to ASNEC under Article 120 

ASNEC Charter [3.3.]. 

3.1. The Coal Directive is not attributable to Respondent. 

60. ASNEC, as an international organization, is capable of acting and contracting 

international obligations independently from those of its member States [3.1.1.]. In 

this sense, the Coal Directive cannot be attributed to Laoc, for it is under ASNEC’s 

competence [3.1.2.]. 

3.1.1. ASNEC has an international personality and, thus, is not exercising elements 

of governmental authority on behalf of Laoc. 

61. ASNEC and Respondent have different legal personalities, for ASNEC is a subject 

of international law, capable of contracting international responsibilities115. 

Therefore, the Organization is independent from its member States’ direction or 

control. 

                                                      
112 Daimler v. Argentina, ¶¶168-175. 
113 Daimler v. Argentina, ¶175. 
114 Daimler v. Argentina, ¶144. 
115 Reparation for Injuries, p.179. 
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62. This issue was first approached by the ICJ in Reparation for Injuries. In this 

advisory opinion, the Court established that international organizations have 

personalities distinct from their members States and, therefore, are capable of 

contracting independent obligations116. Hence, given the fact that ASNEC is an IO, 

its legal personality entails that the Organization itself can be held liable for its own 

acts. 

63. To avoid such distinction, Claimant may argue that ASNEC exercised “elements of 

governmental authority”117 on behalf of Laoc. However, case law only applies such 

rule of attribution when a conduct is carried out by an oriented “person or entity” 

which is not internationally accountable due to its lack of an international 

personality118. In SPP v. Egypt, for instance, the agents exercising the said 

governmental authority were Egyptian public officials, persons lacking an 

international personality119. Similarly, in Hyatt v. Iran, the Iran-United States 

Claims Tribunal considered that an autonomous charitable foundation, established 

by the government of Iran, was an entity acting on behalf of respondent under 

Article 5 DARS because it managed allegedly expropriated property120. 

64. In the present case, this rule of attribution is inapplicable to ASNEC. This is 

because, differently from government officials, agencies, or any other kind of 

entity, ASNEC can be held internationally accountable for violating international 

law121. In arguendo, even if this rule were to be applied to ASNEC’s Council, the 

Organization would still not have exercised governmental authority on behalf of 

Respondent, precisely because Laoc voted against the adoption of the Coal 

Directive in the ASNEC Council122. Nevertheless, the Directive passed by majority, 

forcing Respondent to implement it123. 

                                                      
116 Reparation for Injuries, p.179. 
117 DARS, Article 5; Sabahi, ¶16.09. 
118 Dolzer and Schreuer, pp.221-222; Maffezini v Spain, ¶¶77-80,89; Bosca v. Lithuania, ¶127; Jan de Nul 

v. Egypt, ¶¶163-171; Amto v. Ukraine, ¶107; Gustav v. Ghana, ¶202; Salini v. Morocco ¶¶31-35; Noble 

Ventures v. Romania, ¶¶69-70,79-83; ECT, Article 23(1); DARS, Article 5. 
119 SPP v Egypt, ¶83; Dolzer and Schreuer, p.218. 
120 Hyatt v. Iran, ¶¶94-95; DARS, Article 5. 
121 Exhibit R-4, lines 844-846; AEIT, lines 1585-1589; Reparation for Injuries, p.179. 
122 Response, lines 639-645. 
123 Exhibit C-7, lines 330,334-336. 
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65. For these reasons, ASNEC was not exercising mere elements of governmental 

authority and its actions are not attributable to Respondent. Instead, the 

Organization shows complete authority over the Coal Directive124. 

3.1.2. The Coal Directive falls within ASNEC’s competence. 

66. In accordance with Articles 61, 62 and 75 ASNEC Charter, the Organization is 

competent to adopt regulatory measures governing environmental protection and 

the community’s energy policy125. The Coal Directive, in this sense, is an exercise 

of these competences and, thus, is attributable to ASNEC. 

67. In Reparation for Injuries, the ICJ stated that the UN’s international personality is 

connected to the exercise of its capacities, described in the organization’s charter126. 

Hence, differently from States, the rights and duties of an IO are defined by its 

constituent document127. This reasoning has been further developed by other 

international tribunals such as the ITLOS in its Advisory Opinion no. 21. In that 

case, the ITLOS concluded that, if an IO exercises its competences in violation of 

its international obligations, the conduct should be attributable to it, since 

internationally wrongful acts of an IO are linked to its competences128. 

68. In this sense, a comparison with the structure of the EU after the Treaty of Lisbon 

comes at hand to better understand the present contention. For instance, Article 5 

TEU provides that the EU can only act within the competences conferred by its 

member States129. These competences relate to 3 main categories – exclusive, 

shared and supporting competences – and are listed specifically under Articles 3, 4 

and 6 TFEU130.  

69. ASNEC Charter is quite similar: first, Articles 61 and 75 classify environment and 

energy matters as “Association policy”131; and second, Article 62 limits the role of 

member States to financing and implementing the Organization’s environmental 

                                                      
124 DARIO, p.57; Ryngaert, p.189; Bedjaoui, p.129; AEIT, lines 1630-1633. 
125 Exhibit R-3, lines 753-785. 
126 Reparation for Injuries, p.179. 
127 Reparation for Injuries, p.177. 
128 Advisory Opinion no. 21, pp.64-68. 
129 TEU, Article 5. 
130 TFEU, pp.05-07. 
131 Exhibit R-3, lines 754,760,764,779. 



16 

 

policy enacted by ASNEC Council132. Moreover, Article 20(3) Seoul Agreement 

establishes that the Organization must declare, in its instrument of ratification, the 

range of its competences regarding the implementation of the agreement133. 

70. Additionally, ASNEC Charter does not classify the Organization’s policies on the 

environment as a shared competence with its member States134. In this sense, 

ASNEC’s declaration upon ratification of the Seoul Agreement reaffirms this 

notion, since it solely addressed to the Association’s competence “to comply with 

the obligations resulting therefrom”135. 

71. Meanwhile, the member States shall pursue the fulfilment of the Seoul Agreement 

through the Organization. For instance, they have not communicated their own 

individual NDC under the Seoul Agreement, but rather complied with the 

Organization’s NDC “as a whole”136. In addition, ASNEC’s declaration did not 

provide for a joint action with the member States under the Seoul Agreement137, 

thus no shared competence can be inferred from actions pursuant to its 

implementation, such as the enactment of the Coal Directive138. 

72. In fact, when passing the Coal Directive, ASNEC Council – an organ of ASNEC – 

acted in order to comply with its own obligations arising from the Seoul 

Agreement139. Therefore, the Coal Directive, an action aimed at complying with 

ASNEC’s obligations pursuant to the Seoul Agreement, is attributable to the 

Organization and not to any of its member States. 

3.2. Respondent had no discretion in implementing ASNEC’s Coal Directive. 

73. The challenged measures, regarding Law 66/2016, cannot be attributed to 

Respondent, for it had no discretion while implementing ASNEC’s Coal 

                                                      
132 Exhibit R-3, Article 62. 
133 Exhibit R-4, lines 919-921. 
134 Exhibit R-3, Article 62. 
135 Exhibit R-5, lines 951-959. 
136 PO4, lines 2056-2061; Exhibit C-7, lines 329,344-348; Exhibit R-3, lines 770-774,801. 
137 PO3, lines 1940-1944. 
138 Exhibit R-4, lines 900-904.  
139 Exhibit C-7, line 329. 



17 

 

Directive140. Had Laoc refused to enforce this binding measure141, Respondent 

would have been punished within the ASNEC system142. 

74. In Bosphorus v. Ireland, when analyzing an alleged violation of the ECHR caused 

by the Irish Ministry of Transport’s implementation of an EC Regulation, the 

ECtHR stated that, if a member State acts according to an obligation arising from 

its membership to an IO and “has no discretion” over the policy, the action is 

attributable to the organization143. The court concluded that Ireland’s action was a 

mere compliance with obligations flowing from respondent’s participation in the 

EC, and its authorities had no discretion on implementing the regulation144. In fact, 

they had no chance to “add to a potential violation”, for they were in a position 

similar to agents of the Union145. Thus, the measure had direct applicability, 

becoming domestic law automatically and could not be attributed to the State146. 

75. Moreover, since the Bosphorus v. Ireland case, the ECtHR considers the substance 

of the legal instrument rather than its formal character to determine a member 

State’s level of discretion147. Hence, Laws 66/2016 and 72/2016 should be analyzed 

individually, for a division of labor separates both laws according to their content. 

On the one hand, Law 66/2016 is the direct implementation of the Coal Directive 

in its ultimate goal for the coal phase-out148, while, on the other, Law 72/2016 refers 

to Respondent’s attempt of adapting its energy market to the Organization’s 

decision and restrictions149. 

76. Law 66/2016, in only two articles, provides for the phase-out of all coal-fired power 

plants by 31 December 2028150. In its formal aspect, it is a national law that merely 

applies the Coal Directive. Yet, in its substantive aspect, it mirrors Article 7(1) Coal 

Directive, demanding the phase-out and establishing the time for its 

                                                      
140 Exhibit R-3, Article 62; Exhibit C-8, lines 379-385. 
141 Exhibit R-3, Article 115(3); Facts, lines 1504-1506. 
142 Exhibit R-3, Article 124(3)(4). 
143 Bosphorus v. Ireland, ¶¶155-156. 
144 Bosphorus v. Ireland, ¶¶148,150,158. 
145 Ryngaert, pp.314-315. 
146 Bosphorus v. Ireland, ¶145. 
147 Ryngaert, p.316; Coopérative v. France, ¶5; Stauder v. Stadt Ulm, pp.421-422; Povse v. Austria, ¶79. 
148 Exhibit C-8, lines 384-385. 
149 Exhibit C-9, lines 401-405. 
150 Exhibit C-8, line 385. 
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implementation151. This was a strict rule that, in practice, had direct applicability 

and left Respondent with no discretion regarding its implementation152. Thus, 

Respondent could not “add to a potential violation”153. 

77. Under normal conditions, the attribution of responsibility for the acts of organs such 

as a parliament would be directed to the State to which it belongs154. However, the 

Laocan Parliament, when drafting Law 66/2016, did not go beyond the “mere 

implementation” of ASNEC’s Coal Directive155, merely applying a measure that 

was already in accordance with the AEIT, since the Organization was also part of 

the investment treaty156. In that case, it is presumable that Laoc, while pursuing the 

strict accomplishment of ASNEC’s demands, has not departed from the 

requirements of the AEIT and, hence, any potential breach would have its origins 

in the Coal Directive157. 

78. The precedents of the WTO follow this approach158. For instance, in the EC - LAN 

case, the panel applied a similar reasoning by considering that the E.C. was 

responsible for the disputed actions, tacitly attributing to it the conduct of its 

member States159. The US initiated the dispute against the EC alongside the UK and 

Ireland, but the panel report only addressed its conclusions and recommendations 

to the EC as if it were the sole respondent160. Moreover, instead of assessing the 

attribution of conduct between the organization and its member States, the panel 

examined whether the responsible authorities in the European Communities 

altogether – including Ireland and the UK – had or had not deviated from their 

obligations to the WTO when implementing the EC customs policy, since they were 

all bound by the same commitments161. 

                                                      
151 Exhibit C-8, lines 384-385. 
152 PO3, lines 1857-1858. 
153 Ryngaert, pp.314-315; Bosphorus v. Ireland, ¶156; Response, lines 650-654. 
154 Difference Relating to Immunity, p.87, ¶62; DARS, Article 4. 
155 Ryngaert, p.267; Bosphorus v. Ireland, ¶¶145,148. 
156 AEIT, lines 1585-1589. 
157 Bosphorus v. Ireland, ¶¶155-156. 
158 Schill, p.593; Foster, p.542; Continental Casualty v. Argentina, ¶192. 
159 EC – LAN, ¶¶4.9-4.15,8.15-8.17. 
160 EC – LAN, ¶¶8.15-8.17. 
161 EC – LAN, ¶8.16; Baetens, p.1240. 
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79. Furthermore, Respondent would be able to exercise discretion only in respect to the 

incentives mentioned under Article 7(4) Coal Directive162. However, the 

requirement for the non-payment of compensation established in the Coal 

Directive163 also overly constrained Laoc, extinguishing its options for 

compensating coal-related investments. Therefore, Law 72/2016 was a provision 

intended not to implement the Coal Directive, but rather to soften the effects of 

ASNEC’s binding measure, reorganizing and fostering the energy market after its 

enactment164. 

80. In this sense, the Coal Directive has the substance of a Regulation under ASNEC’s 

Charter165. This is because Laoc’s enactment of Law 66/2016 is a direct 

implementation of the Coal Directive and, thus, the effects arising from it are 

conducts attributable to ASNEC166.  

3.3. Conducts under Article 120 ASNEC Charter are attributable to the 

Organization.  

81. According to Article 120 ASNEC Charter, the attribution of conduct to ASNEC 

should be governed primarily by Articles 6 and 7 DARIO167. Therefore, the 

challenged measures are attributable to ASNEC under Article 6 DARIO, for 

ASNEC Charter explicitly states that member States’ organs act on its behalf 

[3.3.1.]; and Article 7 DARIO, since the Laocan Parliament, as an organ seconded 

to ASNEC, was under its effective control [3.3.2.]. 

3.3.1. Laoc’s Parliament was acting de facto as an organ of ASNEC. 

82. Under Article 6(1) DARIO, the conduct of an organ or agent in the performance of 

its functions should be considered an act of the organization168. In this sense, it is 

undisputed that ASNEC Council is an organ of ASNEC and, therefore, the Coal 

Directive is attributable to it169. 

                                                      
162 Exhibit C-7, Article 7(4). 
163 Exhibit C-7, lines 351-352. 
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83. Furthermore, Article 6(2) DARIO provides that the rules of the organization, inter 

alia, determine the functions entrusted to each organ or agent170. Accordingly, 

Article 120 ASNEC Charter states that the Organization implements its acts 

“through the organs” of its member States171. That is precisely the case of Laoc’s 

Parliament, which was at the disposal of ASNEC in order to implement its 

Directive. 

84. Following a similar reasoning, the WTO has accepted the idea that member States 

can act as organs of an IO. For instance, in disputes involving the EU, the 

organization has always been the respondent on behalf of its member States172. In 

the EC - Geographical Indications case, for example, the panel agreed with EC's 

understanding that its laws were generally executed “through recourse to the 

authorities of its member States”, considering that the member States were acting 

“de facto as organs of the Community”173. 

85. Therefore, in the present case, there is no doubt that the Laocan Parliament acted 

de facto as an organ of ASNEC when implementing the Coal Directive. For this 

reason, it was an organ at the disposal of ASNEC and, therefore, the attribution of 

conduct should be addressed under Article 7 DARIO. 

3.3.2. ASNEC had effective control over the challenged measures. 

86. The challenged measures are attributable to ASNEC for it had effective control over 

the enactment of Law 66/2016. In this sense, Article 7 DARIO establishes that the 

conducts of State organs placed at the disposal of an IO are attributable to the latter 

“if the organization exercises effective control over that conduct”174. This standard, 

as a product of Article 8 DARS, sets a test for attributing to States and IOs actions 

of agents and entities that are not officially their organs175.  In order to fulfill this 

test, the organization must exercise general control over the situation, and provide 

the entity specific instructions for the commission of every illicit act in question176. 

                                                      
170 DARIO, Article 6. 
171 Exhibit R-3, line 801; Crawford, pp.189,203; DARIO, p. 56. 
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In the present case, Respondent’s Parliament, in acting de facto as an organ of 

ASNEC, followed its specific instructions and directions when drafting Law 

66/2016177. Thus, ASNEC had effective control over this measure. 

87. In Nuhanović v. Netherlands, for instance, the Supreme Court of the Netherlands 

approached the issue of effective control to assess the conduct of Dutch troops 

under UN mandate, in the context of their evacuation of a refugee camp in 

Srebrenica178. In this case, the court ruled that, even though the action followed the 

UN’s broader decision to withdraw from Srebrenica179, the manner by which the 

Dutch troops conducted the evacuation caused the unlawful action180. Moreover, 

this conduct was attributable to the Netherlands because the Dutch government was 

the one who instructed the evacuation procedure181. Therefore, the court held that 

the UN did not exercise, pursuant to Article 7 DARIO, effective control over the 

challenged measure182.  

88. However, in the instant case, the situation developed in the exact opposite direction. 

While in Nuhanović v. Netherlands, the State was held responsible because the IO's 

instructions were broad and general183, in the present case, ASNEC’s instructions 

were precise and specific: first, the Organization ordered the phase-out of all coal-

fired power plants; and second, it dictated a specific deadline and expressly forbade 

the payment of compensations184. Besides, had Respondent deviated from these 

precise instructions, it could have been punished under ASNEC’s system, pursuant 

to Article 124 ASNEC Charter185. 

89. Therefore, ASNEC meets the requirements for effective control186, since the 

Laocan Parliament acted as an organ at ASNEC’s disposal under Article 120 

ASNEC187, following its strict instructions in the enactment of Law 66/2016.  

Furthermore, the formal aspect of the Coal Directive does not waive ASNEC’s 
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effective control over the challenged measures according to the requirements of 

Article 7 DARIO188. As stated previously, in practice, ASNEC issued a measure 

analogous to a Regulation189, with direct applicability190, reinforcing ASNEC’s 

effective control over Laoc and its organs. 

90. IN CONCLUSION, the Laocan Parliament, by enacting Law 66/2016, was under 

ASNEC’s effective control, for it was only implementing the Coal Directive under 

the Organization’s specific instructions. In this sense, the challenged measures are 

direct consequences of the Directive and, thus, are attributable to ASNEC. 

4.  RESPONDENT DID NOT VIOLATE ARTICLE II(1)  AEIT. 

91. Claimant is not entitled to compensation, for Respondent’s acts do not constitute a 

violation of FET. First, Claimant did not have legitimate expectations arising from 

Respondent’s actions [4.1.]. Second, Respondent has not enforced a discriminatory 

or unreasonable measure [4.2.].  

4.1. Claimant did not have legitimate expectations. 

92. Claimant may contend that the promulgation of Laws 66/2016 and 72/2016 caused 

an unexpected change of the legal and business framework in comparison to the 

scenario in which MFNB made its investment. However, MFNB could not expect 

the existing legal regulatory framework to remain unchanged from the time the 

investment was made [4.1.1.]. Not only does Respondent has regulatory power to 

change its legal framework [4.1.2.], but it also had a duty to ensure a safe and 

healthy environment to its population [4.1.3.]. What is more, Respondent did not 

provide Claimant with specific assurances that it would refrain from changing the 

existing legal framework [4.1.4.]. 

4.1.1. MFNB could not expect the existing legal regulatory framework to remain 

unchanged from the time the investment was made. 

93. Claimant contends that Respondent has breached the FET standard encompassed in 

Article II(1) AEIT for frustrating its legitimate expectations of a stable legal and 

                                                      
188 DARIO, Article 7. 
189 Exhibit R-3, lines 791-792. 
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regulatory framework191. However, Claimant invested in Laoc before the AEIT 

entered into force192, predating the existence of an FET clause. 

94. The investor, on the one hand, may be a protected investor even if it made an 

investment prior to the treaty193. On the other hand, events predating the existence 

of the instrument are not subject to treaty protection, unless they constitute 

continuous breaches194. Also, when faced with the absence of an FET provision in 

an investment treaty, tribunals have decided that the only applicable standard of 

protection is the minimum standard of treatment, since it is a customary norm195. 

Such standard, however, does not encompass the protection of legitimate 

expectations196. 

95. In the present case, MFNB’s legitimate expectations of legal and regulatory 

stabilization could only have arisen from a stabilization clause197 or, at most, from 

the AEIT. Nonetheless, neither of these clauses existed at the time of MFNB’s 

investment, nor did Respondent provide any specific assurances targeting the 

investment198. Therefore, any expectation from MFNB of stabilization of Laoc’s 

regulatory framework when granting the loan to T1 was not protected under the 

AEIT, for it would have happened prior to the treaty entering into force.  

4.1.2. Respondent did not provide Claimant with specific assurances. 

96. In arguendo, even if this Arbitral Tribunal were to consider that the protection of 

legitimate expectations existed at the time of the investment, MFNB did not have 

any legitimate expectation that could have arisen from an action of Respondent.  

97. In this sense, Claimant contends that Mr. Ji-Yeong, the Governor of Ticadia, made 

“specific representations” at the time of the investment, which supposedly 

influenced MFNB and Mountaintop’s decision to construct T1199. Claimant further 

mentions an interview in which Mr. Ji-Yeong shows support to the investment200. 

                                                      
191 Notice, lines 105-107. 
192 Notice, lines 81-83; Exhibit C-4, line 217; AEIT, line 1583. 
193 AEIT, Article XII.  
194 Crawford, pp.259-260; Gabčíkovo-Nagymaros, pp.17,46,54,57,74; Impregilo v. Pakistan, ¶312. 
195 Dolzer and Schreuer, p.134; Salacuse, p.249; FA Mann, p.244, II.3; Sipiorski, pp.177-178. 
196 Sipiorski, pp.177-178. 
197 Dolzer and Schreuer, p.148; Total v. Argentina, ¶164. 
198 Notice, lines 81-83; Exhibit C-4, line 217; AEIT, line 1583. 
199 Notice, lines 68-69. 
200 Notice, lines 70-78; Exhibit C-5, lines 388-394. 
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However, none of Mr. Ji-Yeong's comments may be considered specific assurances, 

for they did not demonstrate anything but the Ticadian Governor’s strong will to 

welcome energy-related investments.  

98. The tribunal in Frontier v. Czech Republic concluded that the representation from 

an official authority must meet a certain level of specificity to create legitimate 

expectations towards the investor201. In that case, claimant argued that the letters 

sent by respondent’s representatives constituted specific assurances of assistance in 

claimant’s dispute with another private party. However, the tribunal understood that 

those letters merely established a possibility to negotiate, and not an assurance.  

99. In the present case, Mr. Ji-Yeong’s comments were completely general, only 

restating a commitment with the interests of their population202. Mr. Ji-Yeong 

merely stated that – following the enactment of Law 66/2016 – he would do 

everything he could to provide a fair treatment to the original investors203. None of 

these comments, however, could have created legitimate expectations towards the 

investor, since it was not in the Ticadian Governor’s powers to rule on the 

implementation of the challenged measures. Therefore, Mr. Ji-Yeong statement was 

not strong nor specific enough to create legitimate expectations towards MFNB. 

4.1.3. Respondent has the regulatory power to change its legal framework. 

100. Claimant suggests that Respondent has breached Article II(1) AEIT for 

“fundamentally chang[ing] the legal framework” in which the investment was 

made204. However, Respondent has merely exercised its regulatory power by 

enacting Laws 66/2016 and 72/2016, in order to comply with the Coal Directive.  

101. Arbitral practice has consistently stated that it is not reasonable for investors to 

expect that a State’s legal framework will remain untouched perpetually205. Only a 

specific commitment or law on which a foreign investor based its decision to invest 

                                                      
201 Frontier v. Czech Republic, ¶468;  
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has the power to create legitimate expectations206. As stated in Blusun v. Italy, when 

no specific assurances have been made, the investor accepts the risk of changes207. 

102. As a sovereign country, Laoc may exercise its prerogative to adapt its legislation 

whenever the times and needs change. Provided that Respondent has acted “in a 

legitimate exercise of its regulatory authority”, this does not constitute a treaty 

violation208. Moreover, Respondent did not make a specific representation to 

Claimant209, it did not provide a stabilization clause to MFNB and it did not 

guarantee the perpetuation of the coal-fired power plants210. For these reasons, 

Claimant could not legitimately expect Respondent’s legal framework to be frozen 

in time211.  

4.1.4. Respondent had environmental concerns at the time of the investment. 

103. Environmental issues in Laoc became a concern after several floods caused 

significant damages in the country212, many of which have occurred prior to 

Claimant’s investment in Ticadia213. A task-force formed to discover the causation 

of these floods concluded that the most probable cause of this environmental 

unbalance was greenhouse emissions from the several coal-fired power plants in 

Laoc214. Faced with these facts, Respondent acted in a precautionary manner 

[4.1.3.1.], seeking to secure its population’s well-being [4.1.3.2.]. 

4.1.4.1. The task-force report justified Respondent’s actions. 

104. Claimant may argue that Respondent could not base its environmental decisions in 

the task-force report, for it did not provide an objective conclusion. However, lack 

of absolute scientific certainty could not be a justification for Respondent not to act, 

especially because the increase of floods in frequency and intensity215 was most 

likely caused by greenhouse emissions arising from coal energy generation216.  
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105. Environmental scientific studies commonly do not find a single specific cause to an 

environmental issue217; however, this cannot justify a State’s inaction vis-à-vis its 

environmental obligations218. Article 61 ASNEC Charter provides that its member 

States should act in order to rectify environmental damages or to prevent them from 

occurring, in line with the precautionary principle219. The precautionary principle 

establishes that a State must act whenever it faces a “threat of serious or irreparable 

harm” to its environment, disregarding the lack of complete certainty of the 

causes220. Since the principle is encompassed in the ASNEC Charter, Respondent 

is bound to act according to it221. 

106. In the present case, Respondent, along with other ASNEC members, has undertaken 

a broad effort to reduce greenhouse emissions in the ASNEC region, motivated by 

the systematic occurrence of major floods for over 15 years222 - an imminent threat 

-, most likely caused by coal emissions223 - strong indication of causation. For this 

reason, Respondent could not have waited absolute scientific certainty to act, since 

it was already suffering with the consequences of the climate unbalance. Therefore, 

the task-force report was sufficient grounds to justify Respondent’s precautionary 

actions. 

4.1.4.2. Respondent has a duty to ensure its citizens’ life quality. 

107. In order to protect the public interest, Laoc has a sovereign right and a duty to 

change its regulatory framework224. In Stadtwerke v. Spain, the tribunal understood 

that, by withdrawing incentives to the solar energy sector, Spain acted solely to 

correct the negative unintended outcomes of its legislation225. The tribunal also 

concluded that the measure did not constitute a failure to provide a stable regulatory 

framework to the investments, since Spain has not refrain from changing its 

renewable energy related legislation226.  
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108. In the present case, Laoc did not have a previous legislation or a stabilization clause 

providing incentives or guarantees to the coal energy sector. And even if it had one, 

Claimant should still have been aware of the fact that the environmental debate in 

the ASNEC region intensified due to the increased frequency and scale of natural 

disasters over the last 15 years227. Meanwhile, due to the significant contribution of 

coal to greenhouse emissions, other major economies, such as United Kingdom, 

Canada, Germany, also engaged in similar phase-out programs: 

Country Intended phase-out date228 

France 2022 

United Kingdom 2025 

Laoc 2028 

Canada 2030 

Denmark 2030 

Germany 2038 

 

109. Furthermore, the lack of previous environmental regulations in Laoc at the time of 

the investment did not create legitimate expectations nor did it trigger the FET 

protection, for a treaty cannot protect the investment of its own risks229. MFNB was 

aware – or, at least, should have been230 – that the ASNEC members, including 

Mercuria, were having legislative discussions about environmental issues231. 

Against this background, the coal power plants’ phase-out is a rational policy.  

110. Thus, the regulatory changes were inevitable, since Respondent had an obligation 

to assure a healthy and safe environment to the people of Laoc.  

4.2. Respondent’s measures were neither discriminatory nor unreasonable. 

111. By abiding to the phase-out and establishing the incentives given to the RE 

generators sector and the incorporation of LRC, Respondent has acted in its 

population interests, thus, the measures were neither discriminatory [4.2.1.] nor 

unreasonable [4.2.2.].  
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4.2.1. Respondent’s measures were not discriminatory. 

112. Claimant may argue that Respondent has acted in a discriminatory manner against 

the coal energy sector by enacting Law 72/2016 – creating incentives to the RE 

sector and constitutes LRC232 – and by not imposing the phase-out to other non-

renewable energy generators. However, Laoc had been suffering with 

environmental issues for over 15 years233 – likely caused by the greenhouse 

emissions of the coal energy sector234 –, easily justifying the differentiation of 

treatment between coal-fired power plants, on the one hand, and other energy 

generators, on the other. 

113. In this sense, for a measure to be discriminatory, the State must fail to provide a 

reasonable justification to differentiate investors on equal footing235. This only 

occurs when they present a wide range of similarities, including being in a 

comparable position in the market236. In Unglaube v. Costa Rica, for instance, the 

tribunal found that, besides the lack of grounds for claimants’ discrimination 

claim237, respondent also demonstrated that a non-governmental organization was 

not expropriated because it was assisting Costa Rica with its environmental 

project238. Therefore, the measure was not discriminatory and did not breach the 

FET standard for the parties were not on equal footing239. 

114. In the instant case, the coal energy sector and the RE sector were not on equal 

footing. The latter is crucial to secure Respondent’s goal to decrease its greenhouse 

emissions in order to tackle the climate unbalance240. Also, the maintenance of other 

non-renewable power plants in detriment of the coal-fired power plants has a clear 

public purpose, since it allows Respondent to maintain a constant and independent 

energy supply while transitioning to clean energy generation241: 
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Type of 

energy  

generation 

Flexibility of supply242 Environmental impact243 

Coal-fired 

power 

plants 

High flexibility. High levels of greenhouse 

emissions, polluting more than 

natural gas; most probable 

cause to the floods increase.  

Natural gas 

power 

plants 

High flexibility and cheaper to 

operate than coal. Lower 

operation imposes higher costs 

to operation and maintenance. 

Contributes less to the 

greenhouse emissions, thus, it is 

less probable to cause the 

floods’ increase.  

Nuclear 

power 

plants 

High flexibility and cheaper to 

operate. Lower operation 

imposes higher costs to 

operation and maintenance.  

It is not a fossil fuel, thus, does 

not contribute to Global 

Warming, presenting a 

greenhouse emission 

comparable to RE.  

Wind 

power 

plants 

Medium flexibility – it is able to 

control the energy generation 

when the demand drops, e.g., 

after midnight, but it still faces 

difficulties with storage and 

lack of resources. 

Cleanest way to produce 

electricity amongst the energy 

generators available in the 

market. 

Solar 

power 

plants 

Medium flexibility – it is able to 

control the energy generation 

when production is too high, 

e.g., at noon, but it still faces 

difficulties with storage and 

lack of resources. 

Low levels of greenhouse 

emissions. 

115. Given the nature of nuclear and natural gas power plants244 and their reduced 

number inside Laoc’s territory245, it was only natural to keep them functioning 

while decommissioning coal-fired power plants during the transition to RE, in order 

to ensure a constant energy supply. Therefore, both the stimulation of RE power 

plants and the differentiation of treatment between coal and other non-renewable 

sources is a necessary and rational initiative to tackle the climate unbalance246 and 

does not entail a violation of FET.  
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4.2.2. Allowing LRC to benefit from the incentives awarded to the RE sector is a 

reasonable measure. 

116. Claimant may suggest that allowing LRC to benefit from the same incentives 

awarded to private investors is an unreasonable action, for it would allegedly 

constitute an attempt from Respondent to dominate the energy market247. However, 

as stated by the tribunal in Stadtwerke v. Spain, a measure is reasonable when it is 

within the “bounds of reason”248. In that case, the tribunal considered that Spain 

acted rationally by imposing additional costs to energy producers, since the 

alternative was to increase the energy bill charged from consumers249. 

117. In the present case, Respondent has created the incentives, such as the feed-in tariffs 

and the grid preference, to promote the RE sector250 and to decrease its greenhouse 

emissions. Respondent also seeks to ensure a safe energetic transition throughout 

the phase-out period by promoting investment in clean energy, an undoubtedly 

rational policy251.  

118. Furthermore, since it is still more expensive to generate RE than NRE, the costs of 

RE production implicates a higher energy bill to consumers252. However, the costs 

of clean energy have been decreasing as producers have systematically received 

subsidies to operate253. In order to assure that its population will not bear the burden 

of the transition, Respondent’s action to provide LRC with the same incentives as 

private companies is a reasonable policy. Thus, a measure that protects consumers 

is within “bounds of reason”, even if it may be detrimental to energy producers254. 

119. IN CONCLUSION, Respondent did not breach Article II(1) AEIT, since Laoc did 

not create legitimate expectations and the challenged measures were neither 

discriminatory nor unreasonable towards Claimant. 
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PRAYER FOR RELIEF 

 

120. In light of the above submissions, Respondent respectfully requests the Tribunal to 

uphold its request to disqualify Mr. Mason’s appointment as arbitrator and to 

declare that:  

121. This Tribunal lacks jurisdiction over the claims and Claimant’s investments are not 

protected under the AEIT; 

122. Claimant is not entitled to receive compensation from Respondent because: 

(a) The challenged measures are not attributable to Respondent; and 

(b) Respondent did not violate Article II(1) AEIT. 

 

Respectfully submitted on 23 September 2020 by 

 

Team Cançado 

 

On behalf the Republic of Laoc 

 

 


