
 

                                                             Team: Carneiro 

 
 
 
 

The United Nations Commission on International Trade Law 
 
 
 
 
 

Goliath National Bank JSC 

(Claimants) 
 

v. 
 
 

The Republic of Laoc 

                                 (Respondent) 

 

 

 

 

      

 

 
 

 
 

 

MEMORIAL ON BEHALF OF THE RESPONDENT



1 
 

 

Table of Contents 
I. List of Abbreviations .............................................................................................. i 

II. Table of Authorities ................................................................................................ i 

III. Statement of Facts ............................................................................................ iii 

IV. Applicable Law .................................................................................................. v 

Arguments ...................................................................................................................... 1 

I. This Tribunal lacks jurisdiction over the claims submitted by GNB..................... 1 

A. This Tribunal lacks jurisdiction ratione materiae since MFNB has not made 

investment. ................................................................................................................. 1 

B. GNB should not be recognised as an investor merely because it is the ‘legal 

successor’ of MFNB through the assignment contract under domestic law. ............. 1 

1. GNB cannot be a ‘legal successor’ of MFNB under international law. ...... 2 

2. GNB is not an investor because of the lack of objective for gaining profit 

through investment................................................................................................. 2 

II. The claims submitted by GNB are not admissible because Law 66/2016 cannot be 

attributed to the Respondent. ......................................................................................... 3 

A. Law 66/2016 should be attributed to the ASNEC. ............................................ 3 

B. ASNEC is a proper respondent of arbitration under the ASNEC Energy 

Investment Treaty. ..................................................................................................... 4 

1. According to the preamble of the ASNEC Energy Investment Treaty, 

ASNEC is also a Contracting Party of the ASNEC Energy Investment Treaty. 

Hence, ASNEC has given unconditional consent to the submission of a dispute to 

international arbitration. ......................................................................................... 4 

2. As a regional economic integration organization, ASNEC is eligible to be a 

respondent. ............................................................................................................. 4 

III. Mr. Perry Mason should not be appointed as an arbitrator of this case. ............ 5 

There are justifiable doubts as to Mr. Mason’s impartiality. ..................................... 5 



2 
 

IV. Laoc has not violated Article II of the ASNEC Energy Investment Treaty in 

terms of treatment. ......................................................................................................... 6 

A. Laoc has not failed to afford FET due to the enactment of the Law 66/2016. .. 6 

1. The Claimant does not have legitimate expectations for Laoc to maintain 

immutable environmental protection law. ............................................................. 7 

a. The Governor of Ticadia, Mr Ji-Yeong, made no specific representations 

to Mountaintop or MFNB. ................................................................................. 8 

b. The operating license provides a condition of validity: Ticadia-1 keeps 

T1 complied with environmental regulations in effect in Laoc. ........................ 8 

c. Article VII of the ASNEC Energy Investment Treaty endorses the 

Member States to improve envrionmental protection laws. .............................. 9 

2. Laoc did not impair the Claimant’s investment by Law with unreasonable 

or discriminatory measures. ................................................................................... 9 

a. Law 66/2016 is a reasonable implementation of the Coal Directive of 

ASNEC. ........................................................................................................... 10 

b. Law 66/2016 applies to all coal-fired power plants without discrimination.

 11 

B. Laoc has not provided treatment less favourable than what it provided to its own 

investors through the Law 72/2016.......................................................................... 11 

C. In any event, measures taken by Laoc are justified by Article IX of the ASNEC 

Energy Investment Treaty. ....................................................................................... 12 

1. The objective of shutting down coal plants is to protect human life from 

floods.................................................................................................................... 12 

2. Shutting down coal plants is able to contribute to prevent floods. ............ 12 

3. There is no alternative way of preventing floods and protecting human life.

 12 

4. Furthermore, these two laws also meet the proportionality requirement. . 13 

V. No compensation should be granted. ................................................................... 13 



3 
 

A. According to the Coal Directive, ASNEC Member States shall pay no 

compensation for measures adopted to achieve the mandate of eliminating coal-fired 

power plants. ............................................................................................................ 13 

The Coal Directive is binding for all ASNEC Member States. ........................... 14 

B. In any event, the compensation should only cover direct damages. ................ 14 

1. The Claimant failed to prove the requested compensation only covers direct 

damages................................................................................................................ 15 

2. The loss of profits should not be covered in the present case. .................. 15 

C. The costs of the arbitration shall be borne by the unsuccessful party or parties.

 16 

VI. Prayers of Relief .............................................................................................. 16 

A. The Arbitral Tribunal has no jurisdiction to hear the dispute submitted by 

Claimant under the ASNEC Energy Investment Treaty; ......................................... 16 

B. If the Arbitral Tribunal finds it has jurisdiction to hear the dispute: ............... 16 

1. That the phase-out of coal-fired power generation implemented through 

Law 66/2016 is not attributable to Respondent under international law; ............ 16 

2. That Respondent's actions did not, in any event, violate the fair and 

equitable treatment standard as provided for in Article IV of the ASNEC Energy 

Investment Treaty. ............................................................................................... 16 

3. The Claimant should bear the costs of this arbitration. ............................. 16 



i 
 

I. List of Abbreviations 

ASNEC Energy 

Investment  

Treaty  

the Treaty concerning the Encouragement and Reciprocal 

Protection of Energy Investments in the ASNEC Region 

 

Directive 2016/87  Directive 2016/87 on the renewable sources of energy 
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Fair and Equitable Treatment ICSID / Centre  International Centre 
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Universal 

Compression 

Universal Compression v. The Bolivar Republic 

of Venezuela (Decision on the Proposal to 

Disqualify Prof. Brigitte Stern and Prof. 

Guido Santiago Tawil, Arbitrators） [2001] ICSID 

ARB/10/9 

Waste Waste Management, Inc v. United Mexican State (Award) 

[2002] ICSID ARB(AF)/98/2 

TREATIES 

ICSID (Convention) Convention on the Settlement of Investment Disputes 

Between States and Nationals of Other States (adopted 

18th March 1965, entered into force 14th October 1966) 

575 UNTS 159 

UNCITRAL UNCITRAL Arbitration Rules 

MISCELLANEOUS 

IBA International Bar Association Guidelines on Conflict of 

Interest in International Arbitration 3.5.2 

 

III. Statement of Facts 

1) Laoc is a member of a regional economic integration organisation called the 

ASNEC. Laoc is also a party of the ASNEC Energy Investment Treaty, which lays 

considerable emphasis on environmental protection. 

2) Mountaintop is a company incorporated in another party of ASNEC Investment 

treaty, Republic of Mercuria. In August 2009, Mountaintop was engaged in 

protracted negotiations with several local authorities of Laoc and got an approval 

for the construction of a high-efficiency 850 MW coal-fired power plant. 

3) In late 2010, MFNB agreed on providing a significant share of funds — USD 600 

million (around 60% of the total cost of construction of Ticadia-1) for the 

construction of Ticadia-1. On 1 December 2010, a Financing Agreement was 

concluded between the subsidiary of Mountaintop — Ticadia-1 LLC — and MFNB. 

The Agreement was secured by a pledge of the shares in Ticadia-1 LLC as well as 
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a pledge of the future power plant building and related assets. The Financing 

Agreement also provided that Mountaintop should act as its guarantor. 

4) Between 2000 and 2015, ASNEC countries experienced in total 14 major floods, 6 

of which occurred in Laoc. Over the years, thefloods led to the death of 85 thousand 

people, destroyed more than 50,000 houses in various regions of Laoc and caused 

significant damage to the local infrastructure. 

5) In December 2015, given the concerns arosed by natural catastrohpes that occurred 

in Laoc and in surrounding countries, the pressure to protect environment grew both 

nationally and internationally. Laoc had to signed the Seoul Agreement with other 

Member States and with ASNEC itself. The Seoul Agreement was ratified by Laoc 

on 11 January 2016. 

6) On 17 February 2016, the ASNEC Council adopted, by majority, Directive 2016/87 

on the newable sources of energy (‘Coal Directive’). Under the Coal Directive, all 

coal-fired power plants in the ASNEC Member States shall be phased out by 31 

December 2028. The Laocan delegate in the ASNEC Council voted against the 

adoption of the Coal Directive but was outvoted. 

7) On 6 July 2016, the Laocan Parliament promulgated the Law 66/2016 to implement 

the Coal Directive. In accordance with the requirement set out in Article 7 of 

Directive, Laoc maximized the deadline for phase-out and required that all coal-

fired power plants should be phased out by 31 December 2028. 

8) The phase-out per se would be detrimental to the Laocan economy and resulted in 

an electricity shortage. To cope with the harmful results, Laoc adopted the Law 

72/2016 to foster the production of energy from renewable sources and to comply 

with its international obligations under the ASNEC Founding Charter.  

9) On 6 May 2017, MFNB took Mountaintop to ICC arbitration seeking to enforce the 

guarantee under the Financing Agreement but failed. To avoid insolvency, MFNB 

decided to sell a part of its credit portfolio to other banks located in the same 

jurisdiction. 

10) To avoid insolvency, MFNB concluded an Assignment Agreement with GNB on 1 

July 2017. According to the Agreement, the rights under the Financing Agreement 

with Ticadia-1 LLC, all claims against Mountaintop as well as the rights to claim 

compensation from Laoc under the ASNEC Energy Investment Treaty were 

assigned to GNB in exchange for USD 150,000,000 (i.e. 25% of the original amount 

of the loan given by MFNB to Ticadia-1 LLC). Roughly one year later, GNB 
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notified its claims to Laoc and commenced the present arbitral proceeding under 

the ASNEC Energy Investment Treaty against the Republic of Laoc. 

IV. Applicable Law 

1) Treaty Concerning the Encouragement and Reciprocal Protection of Investments in 

The ASNEC Region (‘ASNEC Investment Treaty’). 

2) Vienna Convention on the Law of Treaties. 

3) Draft Articles on Responsibility of States for Internationally Wrongful Acts. 

4) Other customary international law and general principles of international law. 
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Arguments 

I. This Tribunal lacks jurisdiction over the claims submitted by GNB. 

A. This Tribunal lacks jurisdiction ratione materiae since MFNB has not made 

investment. 

MFNB has no investment within the territory of Laoc. According to Article X of the 

ASNEC Energy Investment Treaty, the Tribunal has ratione materiae jurisdiction only 

over disputes related to investment.1 In light of international investment case law, the 

definition of ‘investment’ should inherently involve the assumption of risk.2 Salini 

Construttori SPA and Italstrade SPA v. Kingdom of Morocco is a landmark ICSID case 

that proposed four criteria that an investment should meet: 1) contribution of assets, 2) 

sufficient duration, 3) assumption of risk, 4) contribution to economic development  of 

the host state. Among these fore criteria, the assumption of risk is fundamental. The 

tribunal in Romak SA (Switzerland) v. Republic of Uzbekistan held that the Salini 

criteria are applicable to UNCITRAL arbitration.  

According to Article 5 of the Financing Agreement between MFNB and Mountaintop, 

the repayment of the loan is secured by pledged assets of Tiadia-1 and Mountaintop 

(the Guarantor).3 Moreover, if the value of assets of Tiadia-1 drops by more than 25%, 

MFNB is entitled ask for additional securities or otherwise demand immediate 

payment.4 Thus, the lending of MFNB to Tiadia-1 does not involve any assumption of 

risk associated with investment. Accordingly, MFNB has not made an investment under 

the ASNEC Investment Treaty. Thus, MFNB was not eligible to file the arbition. 

B. GNB should not be recognised as an investor merely because it is the ‘legal 

successor’ of MFNB through the assignment contract under domestic law. 

The conclusion of the Assignment Agreement does not qualify GNB as an investor 

within the meaning of the ASNEC Investment Treaty for the following three reasons.  

 
1 ASNEC Energy Investment Treaty, ARTICLE X, (2) The Investor party to the dispute may submit the 
dispute to an arbitral tribunal. 
2 Accoding to the Salini Criteria. 
3  Financing Agreement N. 0940394 executed between Ticadia-1, MFNB and Mountaintop on 1 
December 2010, Article 5. 
4 Ibid, Article, 5(4). 
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1. GNB cannot be a ‘legal successor’ of MFNB under international law. 

Through the Assignment Agreement, GNB became  a legal successor under domestic 

law. However, GNB is not a ‘legal successor’ of MFNB under international law since 

the Assignment Agreement is not binding for Loac. Moreover, the relationship between 

investors ans the host state is intuitu personae. In the present case, there had been long 

negotiations with the local government before MFNB and Moutaintop finally became 

the investors of the T1. And when issueing the liscence of operating coal-fired power 

plants, the authority also had to consider the capacity of the investor. All these are 

connected to the original invest MFNB, GNB does not own, nor has it ever made any 

investment under the ASNEC Treaty. The treaty claims are also intuitu personae, which 

have a close link to the personality of the original investor, thus limits the assignability. 

Given that GNB has not made any investment in the territory of Laoc and MFNB was 

the actual investor, the ratione personae condition is not met. Thus, the investor should 

be MFNB, rather than GNB. GNB has not made investment since the time duration 

requirement is not met. 

According to the Salini Criteria, an investment should last for a long enough time period, 

usually minimal 2 years.5 In the present case, it only took GNB about one year from 

signing the Assignment Agreement to initiating arbitration proceedings. 6  And by 

initiating the arbitration, GNB shows no attempt to operate the plant for long term. 

Therefore, the assignment of rights and claims between MFNB and GNB cannot 

constitute an investment.  

2. GNB is not an investor because of the lack of objective for gaining profit 

through investment. 

In addition, as elaborated in Tokios Tokelès v. Ukraine, an investment exists only when 

the investor intends to gain profit. When GNB signed the Assignment Agreement with 

MFNB, GNB knew that the investment could not obtain the expected benefits. GNB 

still signed the Assignment Agreement and initiated the arbitration in such a short 

period of time (about one year). The fact indicates that GNB did not sign the transfer 

agreement with MFNB for the purpose of investment in energy, but to obtain 

compensation through arbitration. Therefore, GNB should not be a qualified investor. 

 
5 Salini Costruttori SpA and Italstrade Spa v. Kingdom of Morocco, ICSID Case No.ARB/00/4, Decision 
on Jurisdiction, 23 July 2001.                        
6 Statement of Uncontested Facts, E. 
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II. The claims submitted by GNB are not admissible because Law 66/2016 cannot 

be attributed to the Respondent. 

A. Law 66/2016 should be attributed to the ASNEC. 

Article 120 of the Founding Charter of the ASNEC (‘ASNEC Charter’) stipulates that: 

‘[t]he Association enforces or implements its legal acts through the organs of its 
Member States. When the Member States enforce or implement decisions of the 
Association, the attribution of conduct, as between the Member States and the 
Association, shall be governed by Articles 6 and 7 of the Article on the Responsibility 
of International Organizations, mutatis mutandis’.7 

Article 7 of the Article on the Responsibility of International Organizations stipulates 

that: 

‘the conduct of an organ of a State […] that is placed at the disposal of [an] 
international organization shall be considered under international law an act of the 
organization if [the] organization exercises effective control over that conduct.’8 

Accordingly, in the present case, the conduct of the legislation of Law 66/2016 should 

be attributed to the ASNEC since it is under the effective control of the ASNEC. The 

enactment of Law 66/2016 is not under Laoc’s discretion, but to fulfill Laoc’s 

obligation as an ASNEC Member.  

Pursuant to Article 115 of the ASNEC Charter, a ‘directive’ adopted by ASNEC shall 

be binding for all Members States as to the result to be achieved.9 The Coal Directive 

adopted by the ASNEC Council requires‘’ that the share of energy from renewable 

sources in the Association’s gross final consumption of energy in 2030 is at least 75%.10 

In order to achieve this target, each Member State shall reduce the percentage of its 

final gross production of energy from coal-fired power plants to zero by 31 December 

2028.11 This is an obligation that Laoc has to comply with under the ASNEC Charter. 

It is essential to highlight that even though the Council member from Laoc voted against 

the adoption of the Coal Directive, she was outvoted. The obedience of the obligation 

is against Lao’s national policy and Laoc is indeed ‘forced’ to adopt Law 66/2016. 

 
7 Founding Charter of the Association of Sovereign Nations for Economic Cooperation (ASNEC) dated 
3 February 2012, Article 120. 
8 Article on the Responsibility of International Organizations, Article 7. 
9 Founding Charter of the Association of Sovereign Nations for Economic Cooperation (ASNEC) dated 
3 February 2012, Article 115. 
10 Directive (ASNEC) 2016/87, Article 2. 
11 Ibid, Article 7(1). 
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Hence, Laoc should not be arbitrable for the implementation of the Coal Directive and 

for its fulfilment of the obligation under the ASNEC Charter. 

As for its limited discretion under the Coal Directive, Laoc made the best effort and 

implemented the Directive to the benefit of investors in the coal sector by setting the 

maximum deadline for the phase-out of coal-fired power plants. This allows investors 

to maximise the returns from their power plants within a reasonable period of time. 

Hence, the responsibility lies solely with ASNEC.  

B. ASNEC is a proper respondent of arbitration under the ASNEC Energy 

Investment Treaty. 

1. According to the preamble of the ASNEC Energy Investment Treaty, ASNEC 

is also a Contracting Party of the ASNEC Energy Investment Treaty.12 Hence, 

ASNEC has given unconditional consent to the submission of a dispute to 

international arbitration.13 

2. As a regional economic integration organization, ASNEC is eligible to be a 

respondent. 

a. According to Article 1 of the UNCITRAL Arbitration Rules, parties to 

disputes are not limited to states.14  

b. There is a precedent of international investment dispute settlement where an 

arbitration was filed against a regional economic integration organization.  

In April 2019, Nord Steam 2, a Swiss incorporated company, filed an arbitration against 

the European Union (‘EU’) for violations of the 1994 Energy Charter Treaty (‘ECT’), 

with the applicable arbitration rules and the seat of arbitration remaining unknown as 

of now. Both Switzerland and the EU are members to the ECT, the purpose of which 

was to integrate the energy sectors of the EU and ex-Soviet and Eastern European States 

in the aftermath of the Cold War. One element of the complex treaty framework are 

rules on the settlement of investment disputes. The Claims arose out of the EU’s actions 

related to the EU Gas Directive amendment of 2019 that impacted new gas transmission 

lines to and from third countries and allegedly put the Nord Stream 2 gas pipeline 

project at a disadvantage, by treating it as ineligible for a derogation from the amended 

 
12 ASNEC Energy Investment Treaty, Preamble. Facts 1550. 
13 Ibid, Article X (3). Facts 1685. 
14 UNCITRAL Arbitration Rules, Article 1. 
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Directive that existing pipelines benefit from.15 Although this is a pending case and 

details are not available, it confirms that an economic integration organization, like the 

EU, can be the respondent of an international investment arbitration. And noted the 

similarity of the case and our present case, it is reasonable to conclude that ASNEC can 

be the proper respondent responsible for the Coal Directive. 

III. Mr. Perry Mason should not be appointed as an arbitrator of this case. 

There are justifiable doubts16 as to Mr. Mason’s impartiality17.  

According to Article 12 of the UNCITRAL Arbitration Rules (2010), any arbitrator 

may be challenged if circumstances exist that give rise to justifiable doubts as to the 

arbitrator’s impartiality or independence. In light of the International Bar Association 

Guidelines on Conflict of Interest in International Arbitration 3.5.2 18 , if the 

arbitrator has publicly advocated a position on the case, it could be a reason for 

considering the arbitrator to be partial. In the case of perenco Ecuador Ltd v. Republic 

of Ecuador and empresa estate petroleosdel Ecuador, the challenged arbitrator 

commented on Ecuador’s non-compliance in the arbitration proceedings in his public 

interview, including Ecuador’s non-compliance with the arbitral tribunal’s decision on 

Interim Measures. The Secretary General of the Permanent Court of arbitration held 

that, although the arbitrator’s comments did not cover the case, his wording and 

interview content were sufficient to lead to prejudice against Ecuador and reasonable 

suspicion of its independence and impartiality by a reasonable third party.19 This is 

similar to the case of Mr. Mason in this case. Although Mr. Mason did not directly 

express his views on the case, his views on the environment were a strong indication 

that he would make an unfair judgment against the ASNEC.20  

 
15  Nord Stream 2 AG v. European Union. <https://investmentpolicy.unctad.org/investment-dispute-
settlement/cases/1008/nord-stream-2-v-eu>; <https://voelkerrechtsblog.org/nord-stream-2-arbitration-notices-
from-moscow/ >. 
16  The UNCITRAL Arbitration Rules provides that: ‘an arbitrator may be challenged only if 
circumstances exist that give rise to the justifiable doubts as to his impartiality or independence’. 
17 Universal Compression v. The Bolivar Republic of Venezuela, ICSID Case No. ARB/10/9, 
Decision on the Proposal to  Disqualify Prof. Brigitte Stern and Prof. Guido Santiago Tawil, 
Arbitrators, of 20 May, 2011, Para. 70. 
18 Although this guide has no legal effect, it has been frequently cited by courts and scholars in the United 
States and other countries, which has great significance for arbitration legislation and practice. 
19 Perenco Ecuador Ltd v Republic of Ecuador and Empresa Estatal Petroleos del Ecuador, ICSID Case 
No. ARB/08/6, PCA Case No.IR-2009/1, Decision on Challenge to Arbitrator 
20 Exhibit R-8 — Transcript of The Arbitration Station podcast episode featuring an interview with Perry 
Mason dated 9 May 2018. 
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Moreover, Mr. Mason was the arbitrator of a similar case that ended up with an award 

against ASNEC. In the interview to the Arbitration Station that inspires young 

practitioners, Mr. Mason described his position that  

‘I do not see how climate change adds anything new to the debate in investment 
law that would make it worthwhile for the next generation to rehearse the police 
powers arguments again.’ 

This impatient and arrogant attitude indicates clearly his position in regard to conflicts 

involving environmental issues between the host country and investors. It will not be 

surprising for Mr. Mason to jump to the same conclusion, when he arbitrates a 

seemingly ‘identical’ investment-related environmetnal issue. Hereby, Mr. Mason’s 

impartiality is not credible. Thus, the reason to challenge Mr. Mason’s impartiality is 

sufficient. 

IV. Laoc has not violated Article II of the ASNEC Energy Investment Treaty in 

terms of treatment. 

According to Article II of the ASNEC Energy Investment Treaty 

‘The Investments shall also enjoy the most constant protection and security and no 
Contracting Party shall in any way impair by unreasonable or discriminatory 
measures their management, maintenance, use, enjoyment or disposal. In no case 
shall such Investments be accorded treatment less favourable than that required by 
international law, including treaty obligations.’ 
‘For the purposes of this Article, ‘Treatment’ means treatment accorded by a 
Contracting Party which is no less favourable than that which it accords to its own 
Investors or to Investors of any other Contracting Party or any third state, 
whichever is the most favourable.’ 

 
Laoc has not violated Article II since (A) Laoc has not failed to afforded fair and 

equitable treatment (FET) through the enactment of the Law 66/2016; (B) Loac has not 

accorded treatment less favourable than that which it accords to its own investors 

through the Law 72/2016; (C) in any event, measures taken by Laoc are justified under 

Article IX of the ASNEC Energy Investment Treaty. 

A. Laoc has not failed to afford FET due to the enactment of the Law 66/2016. 

Article II of the ASNEC Energy Investment Treaty requires Laoc to provide ‘most 

constant protection and security’.  

In the case of Suez, Sociedad General de Aguas de Barcelona S.A., and Vivendi 

Universal S.A. v. The Argentine Republic, the Tribunal ruled that considering the 
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absence of the word ‘full’ or ‘fully’ in the protection and security provisions in the 

Argentina-Spain and the Argentina-U.K. BITs, the obligation should be limited to 

providing physical protection and legal remedies and their assets.21 Thus, in the present 

case,‘most constant protection and security’ does not include a stable legal framework. 

Although, we noticed that in the award of LG&E Corp., LG&E Capital Corp. and 

LG&E International Inc.v. the Argentine Republic, the Tribunal concluded that:  

‘the fair and equitable standard consists of the host State’s consistent and 
transparent behaviour, free of ambiguity that involves the obligation to grant and 
maintain a stable and predictable legal framework necessary to fulfil the justified 
expectations of the foreign investor.’22 

 
Even if the wording ‘most constant protection and security’ of Article II covers the 

obligation to maintain a stable and predictable legal framework, Laoc has not failed to 

fulfil this obligation since (1) The Claimant does not have legitimate expectations for 

Laoc to maintain immutable environmental protection law; (2) The Law 66/2016 is not 

unreasonable or discriminatory.  

1. The Claimant does not have legitimate expectations for Laoc to maintain 

immutable environmental protection law. 

The Claimant does not have legitimate expectations for Laoc to maintain immutable 

environmental protection law because 1) there is no promise made by Laoc to not 

change the laws and regulations in terms of environmental protection; 2) the license of 

the coal-fired plants explicitly requires the investor/operator to comply with laws and 

regulations concerning environmental protection; and most importantly, 3) the ASNEC 

Investment Treaty endorses the Member States to improve laws of environmental 

protection. Accordingly, a reasonable investor should be able to foresee the change or 

improvement of environmental protection law. 

In the PSEG Global Inc. and Kenya Ilgin Elektrik Üretim ve Ticaret Limited Sirketi v. 

the Republic of Turkey case, the Tribunal stated as follows: 

‘Legitimate expectations by definition require a promise of the administration on 
which the Claimants rely to assert a right that needs to be observed’23 
 

 
21 Suez, Sociedad General de Aguas de Barcelona S.A., and Vivendi Universal S.A. vs. The Argentine 
Republic, ICSID Case No. ARB/03/19, Decision on liability, paragraph 175. 
22 LG&E Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine Republic (ICSID Case 
No. ARB/02/1), Decision on Liability of October 3, 2006, paragraph 131. 
23 PSEG Global Inc. and Kenya Ilgin Elektrik Üretim ve Ticaret Limited Sirketi v. Republic of Turkey 
(ICSID Case No. ARB/02/5), Award of January 19, 2007, paragraphs 239-241. 
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The concise promise of the state is the basis of legitimate expectations, however, it does 

not exist in the present case.  

a. The Governor of Ticadia, Mr Ji-Yeong, made no specific representations 

to Mountaintop or MFNB. 

According to the Article 4 and Article 5 of the Draft Articles on Responsibility of States 

for Internationally Wrongful Acts: 

‘‘The conduct of any State organ shall be considered and act of that State under 
international law……The conduct of a person or entity which is not an organ of the 
State under article 4 but which is empowered by the law of that State to exercise 
elements of the governmental authority shall be considered an act of the State under 
international law.’’24 
 

First of all, Mr. Ji-Yeong is only a governor of Ticadia. He has no authority entrusted 

or directed by Laocan government. What he promised to the Claimant cannot not be 

used against Laocan government. The Claimant should have known about Mr. Ji-

Yeong’s limited representativeness and realise his mere willingness to attract 

investment to Ticadia in order to scoring more political points.  

Furthermore, in 2010, when Ticadia-1 LLC obtained the loan for the construction of T1 

under the Financing Agreement, Mr. Ji-Yeong made no specific commitments to 

Mountaintop or MFNB. And Mr. Ji-Yeong’s declaration of maintaining ‘favourable 

conditions’ was a vague statement and not a commitment. 

b. The operating license provides a condition of validity: Ticadia-1 keeps T1 

complied with environmental regulations in effect in Laoc. 

Arbitration tribunal in previous case held that legitimate expectations can arise from a 

variety of sources, including a contract, a concession or other commitments on which 

the investor is entitled to rely.25 Licenses have been regarded as one type of contractual 

relation which created legitimate expectations.26 In the present case, the Claimant’s 

legitimate expectation can be drawn from the license for the commercial operation of 

the 850 MW Ticadia-1 Power Plant.27 As shown on the license: 

 
24 the Draft Articles on Responsibility of States for Internationally Wrongful Acts, article 4 & article 5. 
25  Glencore International A.G. and C.I. Prodeco S.A. v. Republic of Colombia, ICSID Case No. 
ARB/16/6, Award of 27 August 2019, paragraph 1149. 
26 Metalpar v.Argentina, ICSID Case No.ARB/03/5(Chile/Argentina BIT) , Award of 6 June 2008, 
para.186. 
27 Exhibit R-1 — License for the commercial operation of the 850 MW Ticadia-1 Power Plant dated 25 
July 2014, fact 700. 
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‘this license shall remain valid provided Tiadia-1 keeps T1 conformant with 
environmental regulations in effect of the Republic of Laoc’.28  
By using the wording ‘in effect’, the license  not only requires the investor/operator to 

comply with the legislation at the time of obtaining the license, but also with any 

environmental regulations in effect through the whole operation time of the plant. 

Thus, the Claimant should have known that even if the environmental regulations are 

amended or modified, it still has to be compliant with those regulations.  

c. Article VII of the ASNEC Energy Investment Treaty endorses the Member 

States to improve envrionmental protection laws. 

Article VII of the ASNEC Energy Investment Treaty provides that  

‘Recognizing the right of each Contracting Party to establish its own levels of 
domestic environmental protection and environmental development policies and 
priorities, and to adopt or modify accordingly its environmental laws.Each 
Contracting Party shall strive to continue to improve those laws […]’29 

 
This provision constitutes an important context of the interpretation of FET and 

‘constant protection and security’ of this treaty. It makes no sense to interpret these 

provisions of one same treaty contradictly. Thus, the obligation to provide FET and 

‘constant protection and security’ can never be interpreted as requiring Laoc to maintain 

immutable environmental protection law. To maintain a stable legal framework does 

not mean that the host state cannot make any change of its laws and regulations. The 

improvement of Loac’s environmental protection by law is fully predictable to the 

Claimant. 

Accordingly, the Claimant does not have legitimate expectations for Laoc to maintain 

immutable environmental protection law, and thus Laoc has not failed to fulfil its 

obligations concerning treatment due to the enactment of the Law 66/2016. 

2. Laoc did not impair the Claimant’s investment by Law with unreasonable or 

discriminatory measures. 

Although without concise definitions of unreasonable and discriminatory measures, 

traditional descriptions can be found widely in former cases. In the case of Waste 

Management, Inc v. United Mexican States, the arbitration tribunal ruled that the host 

 
28 Ibid. 
29 ASNEC Energy Investment Treaty, article VII, fact 1640. 
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country’s arbitrary and discriminatory actions against investors constituted a violation 

of fair and equitable treatment. The tribunal pointed out that  

‘if the host country’s behavior is arbitrary, unjust or unusually quirky, then the 
behavior is discriminatory[...]This is an obvious violation of natural justice in the 
judicial process, and it is a clear lack of transparency and fairness in an administrative 
procedure.’30  
 
Furthermore, the tribunal of Glencore International A.G. and C.I. Prodeco S.A. v. 

Republic of Colombia found that ‘unreasonable measures’ include not only ‘arbitrary 

measures’ but also measures that are irrational in themselves or result from an irrational 

decision-making process.31 

Laoc has never impaired the Claimant’s investment with unreasonable or 

discriminatory measures because (a) Law 66/2016 is a reasonable implementation of 

the Coal Directive of ASNEC; (b) Law 66/2016 applies to all coal-fired power plants 

without discrimination; 

a. Law 66/2016 is a reasonable implementation of the Coal Directive of 

ASNEC. 

As is shown in the Directive 2016/87 of the Council of 17 February 2016 on the 

renewable sources of energy, in order to comply with the Association’s commitment 

under the 2015 Seoul Agreement on Climate Change (‘‘Seoul Agreement’’), a target of 

the Association’s gross final consumption of energy in 2030 has been set.  

Article 18 also provides that 

 ‘The Member States shall bring into force the laws, regulations and administrative 
provisions necessary to comply with Articles 3 and 7 by 1 June 2019.’32 
 

Accordingly, Laoc has enacted Law 66/2016 in 6 July 2016 which is a fulfilment of its 

international obligations under ASNEC legal framework.  

Additionally, Article 7 provides that 

‘The Member States, considering their specific circumstances, are encouraged to 
gradually reduce their final gross production of energy from coal-fired power 
plants before 31 December 2028.’ 33 

 
30 Waste Management, Inc v. United Mexican States, ICSID Case No. ARB(AF)/98/2, Award, 2 June 
2002, para. 98. 
31  Glencore International A.G. and C.I. Prodeco S.A. v. Republic of Colombia, (ICSID Case No. 
ARB/16/6), Award, 27 August 2019, para. 1452. 
32 Exhibit C-7 — Directive (ASNEC) 2016/87 of the Council of 17 February 2016 on the renewable 
sources of energy, para. 355. 
33 Exhibit C-7 — Directive (ASNEC) 2016/87 of the Council of 17 February 2016 on the renewable 
sources of energy, para. 345. 
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The deadline of coal energy phase-out has been exactly used in Law 66/2016 which 

also shows that its enactment was a result of a rational decision-making process. 

b. Law 66/2016 applies to all coal-fired power plants without discrimination. 

In the case of Saluka Investments BV v. Czech Republic, the tribunal found that  

‘State conduct is discriminatory, if (i) similar cases are (ii) treated differently (iii) 
and without reasonable justification.’34 
 

Law 66/2016 provides that ‘all coal-fired power plants on the territory of Laoc shall be 

phased out by 31 December 2028’, which treats all the similar plants in the same way.35 

Thus, the Law 66/2016 is not discriminatory. 

B. Laoc has not provided treatment less favourable than what it provided to 

its own investors through the Law 72/2016.  

The Claimant alleged that Laoc attempted to take over the renewable energy market 

through the Law 72/2016, through conferring benefit to the state-owned Laocan 

Renewables Company (‘LRC’). 

Law 72/2016 provides benefits for the renewables sector. Law 72/2016 also envisaged 

the creation of the state-owned LRC tasked with headlining the development of the 

Laocan renewables sector and building a number of large-scale renewable facilities. 

Although all LRC’s installations are able to benefit from the Law 72/2016, these 

benefits are automatically given to all installations generating electricity from the 

Renewable Energy Sources constructed after 1 March 2016.36 Thus, the Law 72/2016 

is not arbitrary against foreign investors. Moreover, funds given by Laocan National 

Treasury to LRC for its establishment is a domestic subsidy. Thus, ‘national treatment’ 

under international investment law does not apply. 

Therefore, Loac has provided equivalent to both national and international investors 

through the Law 72/2016. 

 
34 Saluka Investments BV v. Czech Republic, UNCITRAL, Partial Award, 17 March 2006, paragraph 
313. 
35 Exhibit C-8 — Law 66/2016 of 6 July 2016 ‘On the Phase-out of Coal Energy on the Territory of the 
Republic of Laoc’, article 1, paragraph 380. 
36 Article 3, Law 72/2016. 
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C. In any event, measures taken by Laoc are justified by Article IX of the 

ASNEC Energy Investment Treaty.  

Article IX of the ASNEC Energy Investment Treaty provides that  

‘The treaty shall not preclude any Contracting Party from adopting or enforcing 
any measure (a) necessary to protect human, animal or plant life or health’. 
 

In the present case, the enactment of the Law 66/2016 and 72/2016 is necessary to 

protect human life and health, because (a) coal plants caused environmental problems 

that endanger human life and health; (b) Laoc took measures to reduce coal plants in 

order to protect human life and health; and (c) there is no alternative way of resolving 

these environmental problems and protecting human life and health. 

1. The objective of shutting down coal plants is to protect human life from floods. 

For the past 10 years, the population of Laoc has been suffering from annual floods 

of increasing magnitude, which take thousands of lives and cost millions of dollars 

every year.37 The government is striving to address this issue. 

2. Shutting down coal plants is able to contribute to prevent floods. 

Environmental scientists found that there was a direct correlation between the growth 

of coal emissions and the intensity of floods over the past years.38 

3. There is no alternative way of preventing floods and protecting human life. 

The Laocan government has made huge efforts to build dams, levees and other types 

of protective constructions. However, these efforts lead to no results, since floods 

continue to take thousands of lives and cost millions of dollars every year.39 

Thus, it was necessary for Laoc to take measures to shut down coal plants and convert 

the energy supply of the country to renewable ones. Although we noticed that 

environmental scientists admit that there is no empirical evidence that floods are 

caused by the emissions of greenhouse gas by coal plants, this does not change the 

necessity of reducing coal fire plants. That is because first protecting human life from 

 
37 Exhibit R-2 — IEO Article ‘The Government of Laoc is considering capping coal emissions to combat 
floods’ dated 10 December 2010. 
38 Ibid. 
39 Ibid. 
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floods is urgent; second as mentioned above, scientific evidence shows that coal plants 

have direct correlation of floods, which means shutting down coal plants is highly 

likely to prevent floods, whereas third there is no alternative way that is possible to 

achieve this end. 

As stated above, reducing coal-fired power plants is necessary for protecting human 

life. Furthermore, the Law 66/2016 and the Law 72/2016 are necessary for reducing 

coal plants. It is obvious that a mandate of shutting down coal plants is necessary, 

which is achieved by the Law 66/2016. Moreover, energy supply is indispensable for 

a country. The Laocan government has to ensure renewable energy supply while 

shutting down coal plants. Therefore, benefits and funds provided by the Law 72/2016, 

are incentives to develop renewable energy installation and to protect human life from 

floods.  

4. Furthermore, these two laws also meet the proportionality requirement.  

The Law 66/2016 offers the longest time period as possible to close coal plants,40 and 

the Law 72/2016 offers investors the opportunity to invest further into the renewable 

energy sector an option entering into a 20-year energy supply contract at prices 

substantially above market value. 41  Given the consideration of the interests of 

investors, these two laws are proportional.  

Accordingly, the Law 66/2016 and the Law 72/2016 are necessary to protect human 

life and thus justified by Article IX of the ASNEC Energy Investment Treaty. 

V. No compensation should be granted.  

A. According to the Coal Directive, ASNEC Member States shall pay no 

compensation for measures adopted to achieve the mandate of eliminating 

coal-fired power plants.42 

The Coal Directive provides that  

 
40 Directive (ASNEC) 2016/87 of the Council of 17 February 2016 on the renewable sources of energy, 
Article 7(1). 
41 Law 72/2016, Article 3. 
42 Directive (ASNEC) 2016/87, Article 7(3). 
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‘The Member States shall pay no compensation to owners and/or operators of coal-
fired power plants subject to measures adopted by the Member States under Article 
7(1).’ 

The Coal Directive is binding for all ASNEC Member States. 

According to the Founding Charter of ASNEC, a directive shall be adopted by a 

majority of three fourth of its members43 and be binding as to the result to be achieved.44 

Article 7(1) stipulates a result to be achieved:  

‘each Member State shall reduce the percentage of its final gross production of energy 

from coal-fired power plants to 0 by 31 December 2028.’    

The law 66/2016 serves to achieve this result and falls in the scope of ‘measures adopted 

by the Member States under Article 7(1)’. Thus no compensation shall be paid to 

owners and/or operators of coal-fired power plants subject to the law 66/2016. 

B. In any event, the compensation should only cover direct damages. 

There is no specific provision addressing the compensation for the violation of fair and 

equitable treatment in the ASNEC Energy Investment Treaty. Thus, to determine the 

amount of the compensation, customary international law, inter alia, codified by the 

Draft Articles on Responsibility of States for Internationally Wrongful Acts should be 

taken into account.45 Article 31 of the Draft articles on Responsibility of States for 

Internationally Wrongful Acts provides rules for the reparation: 

‘1. The responsible State is under an obligation to make full reparation for the 
injury caused by the internationally wrongful act. 

2. Injury includes any damage, whether material or moral, caused by the 
internationally wrongful act of a State.’ 

Pursuant to this Article, the respondent should make full reparation for the injury caused 

by its violation of treaties.46 The second paragraph of Article 31 further emphasised the 

causal link between the injury and the wrongful act. In addition to the causal link, there 

is a further element, associated with the exclusion of injury that is too ‘remote’. Many 

 
43 Founding Charter of the Association of Sovereign Nations for Economic Cooperation, Article 115(1). 
44 Ibid, Article 115(3). 
45 Article 38.1, Statute of the International Court of Justice.  
46 Draft articles on Responsibility of States for Internationally Wrongful Acts, Article 31. 
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tribunals have emphasised the ‘directness’ of causal link between the illegal act and the 

damage.47 

1. The Claimant failed to prove the requested compensation only covers direct 

damages. 

As elaborated above, in order to request for a compensation, the Claimant must 

establish a direct causal link on a case-by-case basis. However, in the present case, we 

can see no such a direct causal link between the requested 450,000,000 dollars damage 

and the adoption of Law 66/2016 by Laoc established by the Claimant. 

In the present case, due to the Law 66/2016, T1 is forced to be shut down 26 years 

before the end of its expected 40-year lifetime.48 In other words, the direct loss caused 

by Laoc’s Law 66/2016 is a 26-year operation. Moreover, T1 is expected to break even 

after circa 20 years of successful operation, depending on coal prices and operational 

expenses.49 That is to say, T1 is expected to nearly break even by the end of 2028. Thus, 

the amount of direct loss is unlikely to be 450,000,000 dollars out of 600,000,000 

dollars. 

2. The loss of profits should not be covered in the present case. 

Article 36 of the Draft articles on Responsibility of States for Internationally Wrongful 

Acts provides that 

‘The compensation shall cover any financially assessable damage including loss of 
profits insofar as it is established.’ 

Although, claims for lost profits are also subject to the usual range of limitations on the 

recovery of damages, such as causation, remoteness, evidentiary requirements and 

accounting principles, which seek to discount speculative elements from projected 

figures. For instance, in the Asian Agricultural Products case,50 a claim for lost profits 

by a newly established business was rejected for lack of evidence of established 

earnings.  

 
47 See Trail Smelter, UNRIAA, vol. III (Sales No. 1949.V.2), p. 1905 (1938, 1941), see also Portuguese 
Colonies case (Naulilaa incident), UNRIAA, vol. II (Sales No. 1949.V.1), p. 1011, at pp. 1025–1026 
(1928). 
48 Notice of Arbitration, 12. Case facts, 95. 
49 Statement of Uncontested Facts, 12. Case facts, 1415. 
50 Asian Agricultural Products Limited v. Republic of Sri Lanka, ICSID Reports (Cambridge University 
Press, 1997), vol. 4, p. 245 (1990). 
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In the present case, the loss of profits is unforeseeable and thus not easily financially 

assessable. There is no guarantee that T1 will be operated successfully and earn profits 

if it could be operated for 26 more years. And the Claimant has not provided any 

evidence for assessing the amount of profit loss. 

C. The costs of the arbitration shall be borne by the unsuccessful party or 

parties. 

Pursuant to Article 42 of the UNCITRAL Arbitration Rules, the costs of the arbitration 

shall in principle be borne by the unsuccessful party or parties.51 In the present case, 

there is no special circumstances relied on which the tribunal should make special 

arrangement of the costs of the arbitration. Thus, we plead the tribunal to dismiss all 

claims of the Claimant and order the Claimant to pay the cost of this arbitration. 

VI. Prayers of Relief 

In light of the above, Respondent respectfully requests the Arbitral Tribunal to find that: 

A. The Arbitral Tribunal has no jurisdiction to hear the dispute submitted by 

Claimant under the ASNEC Energy Investment Treaty;  

B. If the Arbitral Tribunal finds it has jurisdiction to hear the dispute:  

1. That the phase-out of coal-fired power generation implemented through Law 

66/2016 is not attributable to Respondent under international law;  

2. That Respondent's actions did not, in any event, violate the fair and equitable 

treatment standard as provided for in Article IV of the ASNEC Energy 

Investment Treaty. 

3. The Claimant should bear the costs of this arbitration. 

 
51 UNCITRAL Arbitration Rules, Article 42. 
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