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STATEMENT OF FACTS 

 

Parties to the Dispute 

1. The Republic of Laoc (Laoc) is the Respondent in this dispute 

2. Goliath National Bank (GNB) is the Claimant and is a joint-stock company 

incorporated under the laws of the Republic of Mercuria (Mercuria).  

3. Mountaintop Investments LLC (Mountaintop) is a company incorporated in the 

Republic of Mercuria, which specialises in long term investments. 

4. Mercurian First National Bank JSC (MFNB) is a joint-stock company that offers high-

quality business loans which transferred its right to bring this dispute to the Claimant 

herein. 

 

History 

5. Laoc is a small developed state whose economy has been steadily growing. The coal-       

mining industry and the coal-fired energy generation sector have always played a 

considerable role in its economy. 

6. Laoc is also a founding member of the regional economic organization—Association 

of Sovereign Nations for Economic Cooperation, (ASNEC) created on 3rd February, 

2012. In order to promote investments while protecting the environment, ASNEC 

contracting parties also ratified the ASNEC Energy Investment Treaty (AEIT). 

7. Over the last 15 years, ASNEC region has experienced 15 floods, 6 of which were 

experienced in Laoc, which have resulted to the death of, eighty-five thousand residents 

while another five hundred thousand residents were left homeless. 

8. Despite other members of ASNEC changing their regulatory framework to 

accommodate green energy, Mountaintop still engaged in protracted negotiations with 

several Laocan local authorities seeking approval to build a plant. Approval was given 

for the construction of a coal-fired power plant (Ticadia 1). However, Mountaintop 

needed substantial external financing and hence approached MFNB, the Claimant’s 

predecessor and received a loan of 600 million dollars to facilitate the construction of 

the plant. 

9. On 1 December 2010, the Financing Agreement stating the terms under which the 

money would be given, was concluded between Mountaintop’s subsidiary, Ticadia-1 

LLC and MFNB. 



 xvi 

10. On 25 September 2014, the Respondent officially authorised commercial operation of 

the plant. The plant was expected to be operational for 40 years subject to changes in 

the regulatory framework. 

 

Origins of the dispute 

11. Against the background of the climate change effects experienced in the ASNEC 

region, member states acceded to the Seoul Agreement on Climate change. Pursuant to 

this agreement, the ASNEC Council issued a binding directive to phase out all coal 

plants by 2028.   

12.  Respondent was bound by the Directive but nonetheless considered the interest of its 

investors by adopting Law 66/2016 “on the Phase-out of coal energy in the territory of 

the Republic of Laoc” which gave all coal plants up to twelve years—the maximum it 

could give as per the Directive issued by ASNEC, to phase out coal. 

13. Inevitably, investors in the coal sector were affected by this law including the Claimant, 

as they were forced to shut down before the end of its expected 40-year lifetime. 

14. To cushion such investors, the Respondent enacted another law- Law 72/2016 “on 

Energy Transition” which gave them the opportunity to invest further into the 

renewable sector by entering into a 20-year energy supply contract at prices 

substantially above market value. Hence, guaranteeing profits. 

15.  Ticadia-1 LLC was still unable repay the loan. Consequently, MFNB facing difficulties 

in liquidity, decided to sell a part of its credit portfolio to other banks in the same 

jurisdiction in order to avoid insolvency. Thus, on 1 July 2017, MFNB and GNB 

concluded an Assignment Agreement without consent from the state, giving GNB all 

rights to claim compensation from Laoc under the AEIT in exchange for 150 million 

dollars in consideration. 

16. A such, on 31st January 2019, Claimant filed the Notice of Arbitration
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SUMMARY OF ARGUMENTS 

 

PROCEDURAL ISSUES 

JURISDICTION 

This Tribunal lacks jurisdiction to hear this dispute as the Claimant has failed to fulfill the 

subject matter and personal jurisdiction conditions in Article I of the AEIT by failing to make 

an investment and lacking the requisite standing. 

THE CHALLENGE TO THE ARBITRATOR 

Mr. Mason should be replaced as an arbitrator in these proceedings because he is partial and 

has prejudged the matter before this Tribunal in the Hewer Plants case. His comments 

regarding the subject matter of this dispute and his appointment to hear a dispute based on 

identical issues are indicative of a bias towards the Claimant and is sufficient to create 

justifiable doubts as to his impartiality. 

 

 

MERITS 

ATTRIBUTABILITY 

ASNEC is responsible for the enactment of the law on phasing out coal in Laoc by virtue of 

the binding directive it issued. The issuance of the directive, coupled by the effective control 

over the organs in question while enacting the law demonstrate that ASNEC is in fact 

responsible for the conduct in question. 

FAIR AND EQUITABLE TREATMENT (FET) 

The Respondent has not violated the FET standard in Article II (1) of the AEIT as the 

legitimate expectations of the Claimant have not been frustrated. Furthermore, the enactment 

of the law was by no means arbitrary, unreasonable or discriminatory.  

NECESSITY 

In any case, the Respondent enacted the measure in a bid to protect its, human, animal and 

plant life and is therefore exempted from any liability arising from the breach of any provision 

of the AEIT. 
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PLEADINGS 

 

ISSUE 1:  This Tribunal has no jurisdiction to hear the dispute 

1. The Respondent urges this Tribunal to exercise its competence as per Article 23(1) of the 

UNCITRAL Arbitration Rules of 2010 to find that it lacks jurisdiction to hear this dispute 

for two reasons: (A) This Tribunal lacks jurisdiction ratione personae and (B) jurisdiction 

ratione materiae. 

(A) This Tribunal does not have Jurisdiction Ratione Personae to 

adjudicate this matter 

2. The Respondent submits that this Tribunal does not have jurisdiction in the present dispute 

as the Claimant is not an investor of Mercuria, for the purposes of Article I (4) of the 

ASNEC Energy Investment Treaty. This is because, the Claimant is under the effective 

control of American and European nationals.1 

3. In the present case, Article X of the ASNEC Treaty, which is the dispute settlement clause, 

allows an ‘investor of a Contracting Party’ to invoke the jurisdiction of the Tribunal.2 

4. The Respondent asks this Tribunal to take note of the fact that Article I (4) of the Treaty 

defines the said investor as a company organized in accordance with the law applicable in 

that Contracting Party. Since the Treaty prescribes no tests for determining the nationality 

of an investor, this Tribunal should adopt a relevant test for determining the same.3 

5. Thus, the Respondent submits that the (I) ‘place of incorporation’ test should not be 

employed because it is artificial, formalistic and allows for treaty shopping. Instead, (II) a 

more appropriate test of substantive links i.e. the control test should be adopted in the 

present dispute as it is in consonance with the object and purpose of enacting the Treaty, 

as well as principles of international law. (III) In any case, the intuitu personae nature of 

the treaty claim made it unassignable. 

 

 

 
1 Statement of Uncontested Facts, ¶30. 
2 Article X(2), ASNEC Treaty. 
3 Article 35(1), UNCITRAL Rules. 
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I. The ‘place of incorporation’ test should not be employed 

6. Under this test, an investor is ascribed the nationality of the state under whose laws it is 

incorporated.4 This test creates a link between the investor and the parent state based on 

very tenuous and formal attachments.5 The link between the investor and the State may be 

limited to mere registration of articles of incorporation and the existence of a postal 

address.6 This test allows a corporation to claim the nationality of a particular country even 

when no nationals of that country participate in the ownership or management of the 

company and even without the corporation engaging in any economic activity in that 

country.7 Therefore, this test allows for the abuse of the investment protection regime by 

allowing treaty shopping and has been heavily criticized for being overly formalistic.8 

 

7. Admittedly, the investor-state dispute resolution system shows a clear inclination towards 

the test of incorporation.9 However, a distinction between the cases in support of this and 

our present case must be made. Unlike the present Treaty, the treaties mentioned in those 

cases had prescribed incorporation as the sole test for the determination of nationality.10 

The tribunals’ refusal to look into the substantive links of nationality stemmed from the 

fact that the parties had agreed on the formal test of incorporation to the exclusion of all 

other tests. The tribunal in Yukos remarked that criteria other than what the MIT requires 

cannot be imported for the determination of corporate nationality “regardless of the 

auspiciousness or appropriateness of the criteria”.11 

8. In the present case, however, the Treaty does not prescribe any test and hence, this Tribunal 

should adopt the most effective and relevant test of nationality. Conclusively, the 

Respondent submits that the place of incorporation test should not be adopted. 

 

 

 
4 UNCTAD Module, 82. 
5 Nikiema, 8. 
6 Addison-Agyei, 26. 
7 UNCTAD Module, 83. 
8 Tokios Dissent, ¶5; Schreuer, 280, ¶698. 
9 Saluka, ¶186; Rompetrol ¶91, Tokios, ¶39.  
10 Saluka, ¶180. 
11 Yukos, ¶90. 
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II. A test of nationality requiring a substantive link should be used for the 

determination of investor nationality in this dispute 

9. The phrase company of a contracting party must be interpreted as per the Vienna 

Convention on the Law of Treaties (VCLT). Under Article 31 of the VCLT, a treaty should 

be interpreted in accordance with its ordinary meaning, object and purpose and its 

underlying context which includes the relevant rules of international law. In the present 

dispute, the ordinary meaning of the terms ‘company’ and the ‘Contracting Party’ in the 

phrase refer to the Claimant and Mercuria, the interpretation of the phrase hinges on the 

word  ‘of ’. 

10. The dictionary defines the term of as belonging to, relating to or connected with.12 The 

ordinary meaning of the phrase gives no clear indication as to what it means because the 

Treaty does not prescribe any criteria to determine the said ‘belongingness’.  

11. Hence, the phrase must be interpreted in light of the object and purpose of the Treaty and 

in the context of applicable principles of international law. The Respondent submits that 

for determination of corporate nationality, (2.1) the use of a substantive test is more 

appropriate in light of the object and purpose of the MIT and (2.2) the applicable principles 

of international law. 

 

2.1 Object and purpose 

 

12. An analysis of the Treaty in its entirety and its specific components like the preamble 

shows that it was entered into for the twin objectives of promotion of investment and 

reciprocal protection between states. 

13. Any interpretation which excludes an analysis of the substantive criteria of nationality will 

frustrate the objectives on both the counts of promotion of foreign investment and 

reciprocity. Accepting a broad-based definition of an investor like that of incorporation 

will provide opportunities for companies of third-party states to abuse the protection 

offered by the Treaty by getting themselves incorporated in a contracting party. In Saluka 

the tribunal accepted that lack of substantive criteria for determination of nationality could 

lead to an abuse of the treaty: 

“some sympathy for the argument that a company which has no real connection   

with a State Party to a BIT, and which is in reality a company controlled by 

 
12 Merriam Webster. 
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another company which is not constituted under the laws of that State, should 

not be entitled to invoke the provisions of that treaty. Such a possibility lends 

itself to abuses and to practices of treaty shopping.” 13 

 

14. Similarly, it has been held that the broad based and unqualified definition of terms like 

‘investor’, allows for protection independent of any economic bond with the host state and 

hence, reduces the reciprocity in the relationship.14 The implication of reduced reciprocity 

was recognized and prohibited in Standard Chartered.15 The tribunal in that dispute, 

refused protection to a subsidiary company belonging to a third state as it recognized that 

this would derogate from the principle of reciprocity.16 

15. In the present case, if this Tribunal were to interpret the phrase ‘company of a contracting 

party’ to mean companies merely incorporated in Mercuria, there might be a scenario 

where companies from third party states seek protection for any asset in the Republic of 

Laoc by merely incorporating themselves in Mercuria or any other contracting party 

without their counterparts from Laoc having similar privileges in those third party states. 

The Respondent therefore submits that the substantive criteria for ascertaining the true 

nationality of the investor should be employed instead of the place of the incorporation 

test. 

2.2 The application of a Substantive Test would be more appropriate 

under the applicable principles international law 

 

16. Under the VCLT, the principles of international law are used as an interpretive tool to 

determine the context of a treaty.17 The customary international law on corporate 

nationality prima facie prefers the ascription of nationality based on the place of 

incorporation.18 However, enough scholarly support exists to show that the substantive 

aspect of nationality should also be analyzed to determine the reality of the investor’s 

nationality.19 Even the Barcelona Traction case, which rejected Nottebohm’s genuine link 

principle accepted that there needs to be some sort of close and permanent relationship 

between the company seeking protection and the host state.  

 
13 Saluka, ¶240. 
14 Baumgartner, 47.  
15 Standard Chartered, ¶240. 
16 Ibid. 
17 Article 31(3) (c ), VCLT. 
18 Barcelona Traction, ¶42., Diallo, ¶88. 
19 Malcolm Shaw, 816; Brownlie, 487. 
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17. The international recognition of the substantive tests is evinced by the ILC Draft Articles 

on Diplomatic Protection which disregard the place of incorporation test if the investor 

seeking the protection can be shown to have strong substantive links to a state other than 

that of incorporation.20  

18. Additionally, investment tribunals have also accepted that substantive tests provide a more 

accurate description of the nationality of an investor.21 Therefore, the Respondent submits 

that the tests of substantive links are more appropriate for the purpose of determining 

investor nationality. 

2.2.1 The Claimant has no substantive links with Ticadia 

 

19. Generally, there are three major substantive tests that are employed in arbitral practice to 

determine investor nationality, namely: the presence of substantial business activities, 

control of the corporation and place of effective management.22 

20. The Respondent will focus solely on the control of the corporation to demonstrate that the 

Claimant has no substantive link with Mercuria and in turn no link can be established with 

the Republic of Laoc. 

  2.2.2 The Claimant is effectively controlled by foreign nationals 

 

21. The control test attributes the nationality of a corporation to the nationality of persons 

controlling it.23 As per the statement of uncontested facts, all the significant shareholders 

of GNB are large institutional investors from Europe and the United States.24 In this case, 

it would seem that prima facie legal control exists due to the control that arises from 

financial ownership or majority shareholdings.25 

22. Various tribunals have analyzed the requirement of effective control and have prescribed 

various criteria for determining the same.26 These tribunals have recognized that 

shareholding, voting rights, decision making structures, ability to appoint directors etc., to 

be the criteria for determining effective control.  

 
20 DARIO Commentary, Article 9. 
21 Saluka, ¶240; Yukos ¶90, Autopista, ¶119. 
22 Schreuer, 279; Acconci, 139; Nerets, 23. 
23 UNCTAD Module, 85. 
24 Statement of Uncontested Facts, ¶30. 
25 Autopista, ¶¶112, 121. 
26 Vacuum ¶72, LETCO (Juris) ¶349, 351; Compagnie ¶40; Thunderbird ¶108 
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23. The Respondent submits that GNB is not an investor of Mercuria as it is effectively 

controlled by foreign nationals from the United States and Europe.27 These majority 

shareholders must have had considerable influence in matters regarding the appointment 

of directors post their acquisition of these shares.  

24. Their majority shareholding points to the fact that there is a material American and 

European influence in the decisions made by the Claimant. Therefore, it can be concluded 

that the nationals from America and those from the European continent are in effective 

control of the Claimant. Consequently, the Respondent submits that the Claimant is not an 

investor of Mercuria. 

25. An analysis of the entirety of the Treaty and its specific components like the title and the 

preamble clearly shows that it was entered into for the twin objectives of promotion of 

investment and reciprocal protection between the Contracting Parties. This is clear from 

the text of the title and the preamble of the Treaty.28 

26. Any interpretation which excludes an analysis of effective control test of nationality will 

frustrate the objectives on the count of promotion of foreign investment among the 

Contracting Parties.  This is because, accepting a broad-based definition of investor like 

that of incorporation will provide opportunities for domestic companies of Laoc and third-

party state to abuse protection of the Treaty.  

27. In Saluka, the tribunal, bound by the express and exclusive reference to incorporation test, 

accepted that lack of substantive criteria for determination of nationality could lead to an 

abuse of treaty protection. It held:  

“some sympathy for the argument that a company which has no real connection 

with a State party to a BIT, and which is in reality a mere shell company 

controlled by another company which is not constituted under the laws of that 

State, should not be entitled to invoke the provisions of that treaty. Such a 

possibility lends itself to abuses and to the practice of treaty shopping.”29 

 

28. The control test cures the defect in the incorporation test by attributing the nationality of a 

corporation to the nationality of persons controlling it. Control for the purpose of 

determination of nationality needs to be effective as opposed to merely legal.30  Effective 

 
27 Statement of Uncontested Facts, ¶30. 
28 Dorr.  
29 Saluka, ¶ 240. 
30 Baumgartner, 123. 
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control arises form the ability to materially influence the management decisions of a 

corporation.31  

29. GNB being a joint stock company is effectively controlled by its shareholders. 

Consequently, in determining its nationality, the nationality of its shareholders needs to be 

considered.  

30. The Respondent submits that GNB’s shareholders are not from the ASNEC Region and 

hence do not qualify as investors.32 Consequently, GNB also fails to qualify as an investor 

under the ASNEC Treaty. 

III. In any case, the intuitu personae nature of the treaty claim made it 

unassignable 

31. The intuitu personae doctrine provides that some obligations are so personal in nature that 

they can only be performed expressly by the party that has assumed the obligations.33 As 

a result of this, it is generally acknowledged that the automatic transfer of a treaty claim to 

an assignee is precluded when the original parties conclude the arbitration agreement based 

upon a confidential or personal relationship. 

32. The Respondent avers that MFNB i.e. the original investor, had a long-standing 

relationship with Mountaintop Investments which provided 40 percent of the capital 

invested in the Republic of Laoc. Therefore, given the highly confidential nature of the 

transactions and negotiations between MFNB, Mountaintop and the Ticadian Municipal 

Council, any possibility of a valid assignment of any claims without the consent of the 

Republic of Laoc was precluded. Goliath National Bank was not privy to any of these 

negotiations and has no prior let alone continuing economic relationship with either of the 

parties involved in the negotiations.  

33. Furthermore, the nature of intuitu personae also impedes assignment when the assignee 

has radically different technical and financial profiles. While the Respondent agrees that 

GNB and MFNB are both banks, it maintains that they have different financial profiles 

with MFNB being known to offer high-quality business loans.34   

34. This is a position that also found favor with the tribunal in Mihaly, where it was stated 

that: 

 
31 Ibid. 
32 Statement of Uncontested Facts, line 1517. 
33 Respondent’s Response, ¶7. 
34 Statement of Uncontested Facts, ¶13. 
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“a claim is not a readily assignable chose in action as shares in the stock-

exchange market or other types of negotiable instruments such as promissory 

notes or letters of credit.”  

 

35. From the above, it can be seen that the area of transferability of treaty claims is one that is 

particularly sensitive. Therefore, it would be surprising if the Republic of Laoc intended 

to allow investors to freely transfer rights which might lead to issues over the sovereignty 

of the country. Even if such transfers were limited to co nationals of an investor, the 

country would still lose control over who could assert treaty breaches and bring arbitral 

proceedings against it. 

36. In the absence of clear treaty language in this dispute that supports the assignment of treaty 

claims, this Tribunal should conclude that the signatories of the Treaty had no intention of 

allowing such assignments to occur. 

 

(B) This Tribunal does not have Jurisdiction Ratione Materiae to 

adjudicate this matter 

 

37. The Respondent maintains that GNB does not own an investment because it failed to 

acquire any rights to own or control the claim either directly or indirectly. Therefore, the 

Claimant fails to warrant protection under the Treaty. 

38. Even if this Tribunal finds that the Assignment Agreement is valid making GNB the owner 

of the investment made, the Respondent asserts that their actions fall short of the 

requirements set out for an investment to exist under the Treaty. 

39. Article I (1) defines an investment in a non exhaustive list of different kinds of assets 

encompassing virtually any right, property or interest in money or money's worth. Despite 

this broad definition, GNB’s investment in the form of a claim to money pursuant to a 

contract having an economic value and associated with an investment is subject to a 

number of requirements that GNB falls short of. 

40. The requirements for an ‘investment’ as per Article I (1) of the Treaty have not been 

fulfilled as (I) GNBs investment is not associated with an Economic Activity in the Energy 

Sector. Also, (II) the Treaty provides for an additional requirement of contribution which 

extends over a period of time and involves some risk. Lastly, (III) GNB failed to meet this 

contribution requirement. 
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I. GNBs investment is not associated with an Economic Activity in the Energy 

Sector 

41. The Respondent contends that the Treaty imposes a restriction on investments being 

protected as they have to be associated with an Economic Activity in the Energy Sector.35 

It elaborates on a number of activities that amount to ‘Economic Activity in the Energy 

Sector’ which include among other things financing.36 

42. While the Claimant may contend that this requirement has been met because it took part 

in the financing of the loan required to construct the coal power plant in Ticadia, the 

Respondent contends that the financing by GNB was in no way related to the financing of 

the loan required for construction and as such the requirement of association is not met. 

The requirement of association with an economic activity is subject to the type and degree 

of association such that activities not directly related to the “Economic Activities in the 

Energy Sector” are barred from protection.37  

43. In the current dispute, GNBs financing was not directly used in establishing the coal plant 

but rather, the financing was used to cushion MFNB following Ticadia-1 LLC defaulting 

in repaying the loan.38 As such, GNB had no relation with the underlying Financing 

Agreement related to the construction. 

44. Ultimately, the question this Tribunal should attribute importance to is whether GNB 

sought to engage in an Economic Activity in the Energy Sector nationally or did it solely 

conclude the Assignment Agreement for the purpose of getting involved with an 

international legal activity. This Tribunal should answer this question by finding that the 

Claimant had never intended to engage in any economic activity in Laoc and therefore 

conclude that the transferred assets fell short of fulfilling the requirements for an 

investment. 

45. Due to the secondary degree in the association to economic activity in the energy sector, 

the Respondent asserts that this investment is not sufficiently associated to Economic 

Activities in the Energy Sector. This view has been upheld by the tribunal in State 

Enterprise. It found that that it lacked jurisdiction in claims to money arising from an 

alleged debt which fell out of the criteria of ‘Economic Activities in the Energy Sector’ 

 
35 Energoaliance, ¶238. 
36 Article I, ASNEC Treaty. 
37 Gaillard, 66. 
38 Statement of uncontested facts, ¶27. 
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because the claimants had no relation to the underlying electricity supply agreement and 

did not play any role in the energy operations.39 

II. The Treaty provides for an additional requirement of contribution which 

extends over a period of time and involves some risk 

46. The Respondent asserts that the Claimant’s likely contention that the requirement of 

association to an economic activity is all that is required is unfounded. The Respondent 

maintains that such an approach deprives the term ‘investment’ of any inherent meaning 

and ignores the meaning of ‘investments’ in itself.40 

47. Such a literal application of the terms of the Treaty effectively ignore the second sentence 

of Article 31(1) of the VCLT, which requires the interpreter to take into account, together 

with the ‘ordinary meaning’ of the terms of the treaty, their context and the object and 

purpose of the treaty.41 The object and purpose of this Treaty is reflected in its preamble, 

which declares that the Contracting Parties entered into it so as to promote development 

through joint efforts in promoting intra ASNEC investment flows.42 

48.  In light of the object and purpose, it is clear that Article I (1) aims at protecting 

investments and makes a distinction from ordinary commercial transactions. The 

Respondent maintains that an application of Article I without considering the inherent 

meaning of the term “investment” would render meaningless the distinction between 

investments and purely commercial transactions.43 This is irrespective of whether the 

investor resorts to ICSID or UNCITRAL arbitral proceedings. 

49. Based on the above consideration, the Claimant’s likely literal construction of Article I is 

untenable as a matter of international law. The Respondent thus urges this Tribunal to 

explore the meaning of the word ‘investments’ contained in the introductory paragraph of 

that Article.  

50. Therefore, the Respondent urges this Tribunal to find that the inherent meaning of an 

investment in this dispute should entail a contribution that extends over a certain period of 

time and that involves some risk.44 Such an interpretation would be in line with the object 

and purpose of the Treaty. 

 

 
39 State Enterprise, ¶101. 
40 Romak, ¶180. 
41 Article 31, VCLT. 
42 Preamble, ASNEC Treaty. 
43 Romak, ¶185. 
44 Ibid, ¶207. 
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III. GNB failed to meet the contribution requirement 

51. Bearing in mind the object and purpose of the Treaty, GNBs contribution should be 

beneficial to the development of the Laoc for it to qualify as an investment.45 Hence, for 

the contribution to be considered an investment, it should contribute to the development 

of Laoc. 

52. The Respondent asserts that there was no benefit to the economy of Laoc following GNBs 

acquisition of rights in the Assignment Agreement. There was no development that arose 

from the same hence this Tribunal should find that it lacks subject matter jurisdiction. 

 

ISSUE 2: Mr. Mason is partial and should therefore recuse himself or be 

       removed from this arbitral tribunal 

53. Under Article 12(1) of the UNCITRAL Arbitration Rules, for a challenge to be successful 

there must be justifiable doubts as to an arbitrator’s impartiality or independence and this 

test is objective. However, no definition of what constitutes justifiable doubts is given. 

54. Therefore, the Respondent submits that further guidance should be sought from the IBA 

Guidelines, which is one of the most recognized sources on the matter of conflicts of 

interest applied in the sphere of international arbitration.46 There is widespread acceptance 

by commentators that the IBA Guidelines are often consulted when a situation of conflict 

arises47 and are considered when deciding arbitrator challenges.48 In terms of their 

application they have been cited in the Stockholm Chamber of Commerce, International 

Chamber of Commerce,49 Permanent Court of Arbitration, UNCITRAL cases50 and at 

times guide the ICSID.51  

55. Under these Guidelines, doubts are justifiable if a reasonable third person would be likely 

to conclude that an arbitrator is likely to decide the case based on factors other than 

merits.52 

56. As such, even though the Parties have agreed to apply the UNCITRAL Rules to the 

proceedings, the Respondent submits that there are no obstacles stopping this Tribunal 

from taking note of and applying the Guidelines in deciding the challenge in this dispute. 

 
45 UNCTAD Module, 20. 
46 Alpha, ¶56, Hrvastka, ¶19, EDF, ¶69. 
47 Born, p.1839; Caron/Caplan, 213. 
48 Redfern/Hunter, 271.  
49 IBA Committee. 
50 Perenco; ICS Inspection; Gallo v Canada. 
51 Alpha Projektholding, ¶6. 
52 IBA General Standard 2C. 
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57. Contrary to the Claimant’s position, Mr. Mason’s conduct in these proceedings gives rise 

to justifiable doubts as to his impartiality. That is, his conduct is suggestive of bias and a 

likelihood that he will not decide the case purely on its merits.  

58. The Respondent submits that there are justifiable doubts over Mr. Mason’s impartiality for 

two reasons: (A) First, Mr. Mason was involved in a case dealing with similar factual and 

legal issues as those in the present dispute and failed to disclose it. (B) Second, this failure 

to disclose should be viewed in light of all the circumstances surrounding him. 

 

(A) Mr. Mason’s appointment and service as an arbitrator in the 

 Hewer Plants case warranted disclosure 

 

59. Internationally, there is an accepted requirement that arbitrators must be independent an 

impartial towards both parties.53 It is therefore reasonable that above an arbitrator being 

independent, in the eyes of a neutral third party they must also be perceived to be 

independent and impartial.54 The Respondent does not contest the independence of Mr. 

Mason hence our submissions will be solely focused on Mr. Mason’s partiality. 

60. In order to be effective, this protection does not require one to demonstrate actual bias, an 

appearance of bias from a reasonable and informed third person’s point view is sufficient 

to justify doubts about an arbitrator’s impartiality.55 

61. Under Under Article 11 of the UNCITRAL Arbitration Rules, an arbitrator has a duty to 

disclose any circumstances likely to give rise to justifiable doubts and we believe that such 

doubts are justifiable if they give rise to an apprehension of bias that is reasonable to an 

objective observer.56 If such circumstances do arise, as they have in the present dispute, 

then an arbitrator may be challenged.57 

62. The Respondent submits that as an arbitrator, even when one does not see a potential 

conflict of interest, they have a duty to make reasonable inquiries to investigate potential 

conflict of interest or grounds for justifiable doubts as to their independence or 

impartiality.58 

 
53 UNCITRAL Report, ¶¶ 66-83. 
54 Jung H, 7. 

55 Urbaser, ¶43. 
56 Gallo v Canada, ¶19. 
57 Article 12(1), UNCITRAL Rules. 
58 Born,1911. 
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63. Contrary to the Claimant’s contention, his appointment in the Hewer Plants case was not 

available in the public domain before the 2nd of June 201959 and even if counsel for the 

Respondent carried out his due diligence, this information would never have surfaced. 

Furthermore, we contend that an arbitrator may not rely on due diligence of the other 

parties’ counsel to discharge his or her duty of disclosure.60  

64. It has been found that irrespective of an arbitrator’s best intentions to act impartially, a 

neutral third party is likely to find that due to their previous involvement in a case dealing 

with similar factual and legal issues, their objectivity would be tainted due to exposure to 

facts and legal arguments presented in the previous case.61 This position in itself gives 

sufficient grounds for upholding this challenge. 

65. This is a position that also found favor in the CC/Devas dispute where it was held that 

being confronted with the same legal concept arising from the same language on which 

one has already pronounced could raise doubts in the mind of an objective observer as to 

the arbitrators ability to approach the new question before them with an open mind.62 

          

66. There is an issue conflict in this situation as ASNECs directive was a key issue in the 

Hewer Plants award and it will similarly be a key issue in the determination of this dispute. 

The previous tribunal he was in intensively discussed the relationship between Hewer 

Plants’ legitimate expectations and Wellfalcon’s right to regulate. Similarly, this Tribunal 

will discuss the legitimate expectations of the investor in this dispute and the right of the 

Republic of Laoc to regulate.63 This issue conflict here is denoted by the appearance of 

bias that arises from Mr. Mason’s relation with the subject matter.   

       

67. Under the UNCITRAL Arbitration Rules, this basic overlap or basic similarity threshold 

is significantly lower than the virtual identity of cases required under ICSID 

disqualification proceedings.64 A complete overlap of the pertinent facts and legal bases is 

therefore not required to sustain a challenge under these Rules. Even if the Claimant 

contends that the cases were unrelated, the Respondent avers that they were not entirely 

 
59 P03, ¶15. 
60 Tidewater, ¶51. 
61 Caratube, ¶ 
62 CC/Devas, ¶64. 
63 PO3, ¶16. 
64 Mouawad, 9. Fry and Stampalija, 230. 
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dissimilar because both matters are investment protection actions of considerable 

magnitude which raise broadly similar concerns against two Host States. 

68. Admittedly, the Hewer Plants award has not yet been published. However, the Respondent 

urges the tribunal to accept the use of the article from the International Arbitration News65 

which can be said to be focused on the latest international investment disputes and can be 

taken to be a trustworthy source on such cases as disputes between foreign investors and 

states continue to grow in volume 

69. As per the disjunctive test set out by Wigmore, acceptance of such evidence is premised 

on three aspects. First, is the evidence necessary? Second, is the evidence reliable? Third, 

was the evidence accurately transmitted?66 

70. Applying the test to the facts at hand, the evidence alluded to in this article is necessary 

for this Tribunal to ascertain that the concerns alluded to in these submissions regarding 

the Hewer Plants dispute are valid. The circumstances under which the information was 

given in the article provide guarantees of trust worthiness. Therefore, we urge this Tribunal 

to exercise its discretion to find that there was no attempt to deceive by the writer of this 

article, and the publisher of this blog gave the information available to them in the best 

manner they could following investigations. 

71. Cognizant that the set of the circumstances surrounding Mr. Mason’s challenge fall under 

the Orange List of the IBA guidelines that do not warrant disclosure nor do they 

automatically lead to the disqualification of the arbitrator we need to assess the effect 

differently. 

72. In assessing the impact of non-disclosure in this dispute, it would be prudent for this 

Tribunal to consider the approach referred to in The UNCITRAL Rules in practice: The 

experience of the Iran-United States Claims Tribunal. The Respondent argues that if the 

facts omitted in disclosure raise obvious questions about impartiality then a reasonable, 

fair-minded third party would likely conclude that there could be a possibility that the 

arbitrator is biased.  

73. In Encana, the tribunal acknowledged that such appointments could cause inequality 

among the parties when the arbitrator can use information attained in a previous 

proceeding, which his co arbitrators do not possess. The tribunal stated that an arbitrator 

cannot reasonably be expected to maintain a Chinese wall in their own mind, and their 

 
65 Ibid. 
66 Wigmore. 
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understanding of the situation may well be affected by information acquired in another 

arbitration.67 

74. Therefore, it was held that in order to avoid such issues and in imbalance of  information 

between the parties to a dispute and the arbitrators, as a matter of equality of arms, an 

arbitrator should disclose any facts they consider relevant to the new tribunal they sit in. 

Furthermore, they should avail the Award in the parallel proceeding available to both 

parties in the new dispute.68 

75. Failure to disclose circumstances that could reasonably create doubts as to one’s 

impartiality and independence can provide a basis for challenge.69 This is because 

disclosure contributes materially to the arbitrator’s impartiality by requiring them to reflect 

on potentially relevant matters that could hinder their judgement. Therefore, Mr. Mason’s 

failure to investigate any potential conflict and voluntarily disclose his involvement in the 

Hewer Plants case is grounds for his disqualification. 

76. On the basis of the above legal position, the Respondent submits that Mr. Mason is not 

capable of and is highly unlikely to exercise impartial judgement because of the decision 

in the previous case. 

 

(B) The grounds on which this challenge is premised are sufficient to 

dismiss Mr. Mason as he is partial 

 

77. If this Tribunal is not satisfied with Mr. Mason’s procedural conduct alone as a basis for 

disqualification, the justifiable doubts as to his impartiality that arise from his factual 

circumstances should lead to his removal. 

78. His factual circumstances include: (I) his social media post and (II) the interview he had 

with the Arbitration Station. 

 

I. Mr. Mason’s post on Twitter has bearing on the present dispute 

79. With the rapid development of communications technology and the ever- expanding role 

of social media, there is now an unprecedented number of channels for arbitration 

 
67 Encana, ¶44. 
68 Ibid, ¶45. 
69 Alpha Projekt holding. 
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practitioners to express their views in real time, with the potential to reach an extremely 

large audience. 

80. In May 2014, the IBA adopted the IBA International Principles on Social Media Conduct 

for the Legal Profession. These principles reflect the impact that social media may have 

on the perceived independence and impartiality of arbitrators. Principle 1 states that 

comments and content posted online ought to project the same professional impartiality 

and the appearance of impartiality that is required in practice. Ruling in favor of an investor 

and subsequently calling it groundbreaking would surely lead any reasonable person to 

think Mr. Mason is not impartial.70 

81. The Claimant contends that members of the arbitration community should be mindful that 

the information uploaded on social media profiles may be used against them or others. 

Arbitrators should consider whether a particular medium is an appropriate forum for their 

intended output based on its popular use and the likely audience. Mr. Mason should have 

been aware of this when posting his tweet.  

 

II. Mr. Mason’s interview with the Arbitration Station has bearing on the 

present dispute 

82. If the opinion given by an arbitrator in an interview is on a narrow controversial point on 

which the case hangs, the Respondent as the party that received the tough side of the 

analysis has every right to believe that the arbitrator is partial.  

83. While we do admit that experience in the international sphere is a requirement for 

qualification of international arbitrators, the underlying unfairness in this dispute is 

nevertheless striking and should be found unacceptable by this Tribunal because there is 

an appearance that Mr. Mason has closed his mind to important issues that are up for 

consideration. 

84. In a challenge against Professor Gaillard in Telekom, the District Court of the Hague held 

that there was an appearance of bias in the role played by him as an arbitrator since he was 

arguing simultaneously in another case against the Award in annulment proceedings as a 

counsel, vehemently on a point of law which as an arbitrator in Telekom he had to consider. 

The Court questioned his impartiality raising the question, how can he passionately argue 

against something and then subsequently decide on that very thing.71 

 
70 Exhibit R-10. 
71Telekom, ¶¶6,7. 



 18 

85. The present dispute finds close semblance in the principle set out in the above case. Mr. 

Mason’s firm position is his personal take on the matter of Climate Change Arbitration 

and not as a duty he had to carry out. He plays the role of a leading proponent in this regard 

as seen in the Hewer Plants decision. 

86. His conviction to favor his point of view as a leading proponent would be strong as he 

would not like to contradict himself in this arbitration. This is a clear sign of conflict of 

interest and his lack of impartiality in this respect is reasonably ascertainable. 

87. Further, in the statements from his interview, Mr. Mason does not only give a general 

opinion as to why young practitioners should not focus on Climate Change Arbitration but 

he also argues in favor of understanding a project from the financial side in order to find 

the right solution for a case. When he claims that there is no need for young practitioners 

to rehearse police powers arguments that are commonly used by states, this shows his 

disregard for Host States and the position they take in most disputes. The view he 

expressed in this interview is directly relevant to the main issue that brought about these 

proceedings i.e. ASNEC’s Directive 2016/86 which is primarily about Climate Change 

Arbitration. 

88. For him to now turn around and say that his comments were general is merely an excuse 

as the later decision in the Hewer Plants case showed that he was a firm believer in the 

position he had taken during the interview and he is merely interested in understanding a 

project from the financial side in order to find the right solution for a dispute. Arguments 

concerning the conservation of the environment are of no importance to him.72 His view 

on this controverted issue easily raises justifiable doubts regarding whether he can decide 

this issue with an open mind. 

89. The lack of impartiality the Respondent speaks of stemming from the above argument does 

not necessarily entail a preference for one party but can be based on lack of receptivity to 

the arguments posited by one party73, specifically the state in the present proceedings. 

Thus, a previously expressed legal opinion may result in the arbitrator’s prior 

determination of a matter that is legally like the case that he is arbitrating. A challenge to 

an arbitrator may be sustained due to his prior view as it could give the appearance that 

the relevant issue has been pre-judged. 

 
72 Line 1196-1201, Exhibit R-8. 
73 Luttrell, 18. 
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90. We do not doubt the personal integrity of Mr. Mason as an arbitrator, but the views he 

expressed in the interview could be perceived as a pre judgement of the question submitted 

before this tribunal and of the disputing parties’ respective arguments. This interview 

created an appearance of bias which justifies his removal from this case. 

91. Appointing authorities have repeatedly stressed that they do not personally doubt the 

relevant arbitrator’s impartiality, but this is not what matters. What is decisive is whether 

the specific circumstances could create a reasonable perception of a lack of impartiality. 

When deciding challenges under the UNCITRAL Rules, they have explicitly stated that a 

disqualification for prudential concerns may be warranted in certain cases in order to 

protect the systems perceived legitimacy.74 

92. The issue of pre-judgement is indeed a legitimate concern especially concerning party 

appointed arbitrators75 although the Claimant argues that this does not undermine Mr. 

Mason’s ability to assess the issues before this Tribunal.  

93. However, prejudgment of issues before a case undermines an arbitrator’s ability to act 

impartially. Cases such as Telekom and Perenco have been unanimous in finding that 

prejudgment by arbitrators either in failing to assess a case on its merits or in making public 

comments on a proceedings issue gives rise to justifiable doubts as to their impartiality 

and would thus expose an award to a challenge.76 Therefore, this Tribunal should see that 

Mr. Mason’s existing views on the matter raise great concerns for the Respondent. If bias 

is deeply held as it is in the present proceedings by Mr. Mason, it may preclude his 

objective assessment of the facts and law before this Tribunal.  

94. First, the interviews uncompromising language is indicative of a deeply held opinion. 

Second, the expressed opinion was so favourable that it surely played a part in his 

appointment by the Claimant seeing as he is more focused on the financial aspect of such 

disputes. Third, the fact that Mr. Mason was part of the arbitral tribunal in the case that has 

led to doubts about him and went on to state that it was a great decision after the award, 

reflects the strength of his conviction and suggests that he will likely decide the present 

case in accordance with it. He has already clearly positioned himself in favour of the 

Claimant’s argumentation. 

95. Therefore, the relevant question here is whether the interview comments and his comment 

on Twitter constitute circumstances that, from a reasonable third person’s point of view 

 
74 Bernasconi et al, 9; Gallo ¶18 and 33. 
75 Waincymer, 307. 
76 Luttrell, 18. 
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having knowledge of the relevant facts give rise to justifiable doubts as to his 

impartiality.77 

96. The Respondent therefore respectfully asks this Tribunal to hold that from the point of 

view of a reasonable third person having knowledge of the relevant facts, the comments 

made by Mr. Mason in the interview amounted to circumstances giving rise to justifiable 

doubts as we have argued because the combination of the words chosen by Mr. Mason and 

the context in which he used them have the overall effect of showing that he does not 

consider environmental law arguments relevant and at least subconsciously distrusts states 

in the exercise of their powers. 

97. With regards to the placement of these comments under the Green list of the IBA 

Guidelines, we contend the valuations underlying the Applications lists are not always 

suitable in the investment arbitration context. For example, the Green List includes 

previously expressed legal opinions concerning an issue relevant in the arbitration, which 

were made without reference to the arbitration.  However, in investment arbitration, such 

statements might be more problematic due to the narrower, more repetitive set of issues at 

the center of such disputes.     

98. Consequently, an appearance of bias being found in this case would not suggest that 

arbitrators should be prohibited from sitting where the case concerned a broad topic or 

where they had previously talked about the said broad topic in various forums. Rather it 

would ensure that arbitrators know that if they choose to discuss cases and make comments 

regarding cases in the public domain, they risk opening up to the possibility that they could 

make statements that give rise to justifiable doubts about their impartiality. 

99. When all these circumstances are considered in totality, justifiable doubts over Mr. 

Mason’s impartiality arise. The scenarios in question need not be considered in isolation, 

rather they are relevant cumulatively or in the aggregate to the question of an arbitrator’s 

impartiality and their aggregation has been decisive in cases where individually considered 

grounds were not.78 An arbitrator’s non-disclosure should be considered with other matters 

in determining the challenge79 and may be decisive in ordering disqualification if the non-

disclosure is a pattern of circumstances raising doubts as to impartiality.80 Accordingly, 

Mr. Mason should not be a member of the Tribunal in the present dispute. 

 
77 Perenco, ¶4. 
78  Sociedad. 
79  Caron/Caplan, 226; Daele, 434. 
80 Suez, para.54; Baker/Davis, 50. 
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ISSUE 3: The measures are not attributable to the Respondent  

 

100. Article 120 of the ASNEC Founding Charter provides that when the Member States 

enforce or implement decisions of the Association, the attribution of conduct, as between 

the Member States and the Association, shall be governed by Articles 6 and 7 of the Article 

on the Responsibility of International Organizations (ARIO), mutatis mutandis. 

101. Article 6 and 7 establish circumstances where conduct will be attributable to an 

international organization. Particularly, Article 7 stipulates that the international 

organization shall be responsible for the conduct in question if it exercises effective control 

over the organ.81 The resultant effect of this provision is to establish an effective control 

test, such that the international organization will be responsible for the conduct if it has 

effective control. 

102. However, ARIO is vague as to what amounts to effective control. Consequently, 

Respondent urges the tribunal to consider the various preparatory documents and 

International Law Commissions (ILC) Commentary in establishing what amounts to 

effective control. Reliance of which has been affirmed in various arbitral awards.82 In 

doing so, Respondent will demonstrate that; (A) ASNEC exercised effective control and 

is responsible for the conduct in question and (B) Laoc having the choice of form and 

method does not absolve ASNEC of its responsibility. 

 

(A) ASNEC exercised effective control and is responsible for the 

 conduct in question 

 

103. The ILC’s Commentary makes reference to a number of cases where attribution of conduct 

between international organizations and member states was in dispute; including among 

others, Beric and Al-jedda.83 Of all the cases discussed, the Commentary expressly 

acknowledges that the application of the effective control test in the House of Lords 

 
81 Article 7, ARIO. 
82 UPS, ¶ 62. 
83 ILC’s Commentary, Article 7 ¶. 10. 
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decision in Al-Jedda was as had been envisioned in the Articles.84 Accordingly, 

Respondent invites the tribunal to consider this test. 

(B) ASNEC exercised effective control and is responsible for the 

 conduct in question 

104. The test in Al-Jedda comprises of a two-prong conjunctive test which entails first an 

analysis as to whether the international organization exercised ultimate authority with the 

state only exercising delegated operational authority 85 and  second, it entails a factual 

assessment as to whether it would be realistic to find the international organization 

responsible over the specific conduct in question.86 

105. With regards to the first part of the test, Respondent contends that ASNEC retained 

ultimate authority over the conduct in question as Laoc only exercised delegated authority. 

This assertion is based on the fact that the representative of Laoc in the ASNEC Council, 

voted against the directive on renewable sources of energy.87 However, she only had a 

single vote out of a total of fourteen votes and  was outvoted.88 This demonstrates that even 

with Laoc being a sovereign state, it did not have much of a choice in the enactment of the 

law. Illustrating that Laoc only exercised delegated authority. 

106.  Moreover, Respondent gave the Claimant the maximum amount of time it possibly could 

before phasing out coal as stipulated in ASNEC’s directive.89 This scenario may be 

contrasted to an instance where a state gives investors less time than the ceiling stipulated 

by a directive issued by a supra-national organization. In the latter, such acts would only 

have been authorised by the international organization. As such, the international 

organization would not be responsible as the enactment of the law was voluntary at that 

time. In the former circumstances however, by selecting the maximum time frame given, 

the enactment of the law was only delegated to the state as it was compulsory to do so by 

then.  

107.  As to the second part of the test, the circumstances pertaining to the enactment of the law 

reveal that it is realistic to find ASNEC responsible. To demonstrate this, the factual 

circumstances here will be distinguished from the circumstances in Al-jedda. In that 

 
84 ILC’s Commentary, Article 7 ¶ 12. 
85 Al-Jedda, ¶ 21. 
86 Al-Jedda, ¶ 21. 
87 Facts, ¶ 21. 
88 Facts, ¶ 21. 
89  Facts, ¶ 23. 
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decision, the court found that it was unrealistic to find the UN responsible for the detention 

of Al-jedda because, the UN had not authorized the United Kingdom to invade Iraq90 and 

the UN had no supervisory powers over the UK beyond submission of reports.91 By 

contrast, in the circumstances at hand, the enactment of the law on phasing out coal was 

as a result of the binding directive issued by ASNEC.92 In addition, ASNEC Council 

retains the authority to assess whether the directive has been correctly implemented.93 In 

view of these circumstances, it would be realistic to find ASNEC responsible for the 

conduct in question. 

108. Further, it is imperative to consider the context in which ARIO was enacted from the 

perspective of other international organizations. The European Community and the 

International Monetary Fund particularly pointed out that ARIO seemed to be specific to 

the UN and peace-keeping troops.94 In fact, these organizations proposed that the articles 

should expressly limit their application to peace keeping troops.95 However, this 

recommendation was not considered and instead the effective control test established in 

ARIO was broad and vague. 

109. Respondent argues that the vagueness of the effective control test allows for flexibility in 

the interpretation of effective control.96 Such a finding is crucial as it allows the rules of 

attribution of conduct to be used not only in disputes pertaining to the UN peace keeping 

troops, but also extend to disputes within other regional economic organization.97 This 

would mean that the effective control test as used in peace keeping troops has a higher 

threshold than the effective control test when applied within regional economic 

organization as the member states  usually act as boots on the ground for the 

organizations.98   

110. The matter at hand concerns dispute between a regional economic organization and a state. 

Therefore, a lower threshold should be used. The only risk associated with such an 

approach would be that investors have no recourse where the state is not attributable to the 

 
90 Al-Jedda, ¶ 23. 
91 Al-Jedda, ¶ 24. 
92 Facts, ¶ 22. 
93 Article 124 (3), ASNEC Founding Charter. 
94 Comments from IOs, 15. 
95 Comments from IOs, 15. 
96 Kristen, 336. 
97 Gal-Or, 534. 
98 Gal-Or, 540. 
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conduct in question and yet the organization is not part of the investment treaty.99 

However, such a risk is inapplicable in the present dispute as ASNEC is also a member to 

the AEIT.100 Hence, Claimant can seek compensation from it. Further, in view of the fact 

that ASNEC issued the directive with a binding goal and even retained authority to assess 

the states compliance with the directive issued, Respondent argues that ASNEC exercised 

effective control. 

 

(B) Laoc having the choice of form and method does not absolve 

 ASNEC of its responsibility 

 

111. It is true that, and as Claimant may argue, Respondent had the choice of form and method 

when implementing the coal directive.101 It is however notable that, the Council retained 

the authority to assess whether member states correctly enacted the directive.102 As a 

matter of fact, the Council could suspend rights of contracting parties or even impose a 

penalty, if the member state was in breach.103 This illustrates that even though the 

Respondent enjoyed a margin of discretion in enacting the directive, this margin of 

discretion was subject to ASNEC’s approval. 

112. These circumstances, can be compared to the Beric case also discussed in the ILC’s 

Commentary.104 In that case, the court found that the UN was responsible for the conduct 

even where the nature of the obligations on the states were broad reason being, they were 

subsequently endorsed.105 Here, ASNEC had the right to disapprove the measures taken 

up by the member states pursuant to a directive they issued. Although it had this right, it 

failed to take issue with the Respondent’s enactment of the law. Inevitably, an inference 

can be made that ASNEC approved the enactment of the law by Respondent.  

113. Similarly, preparatory documents of ARIO recognize that the effective control test 

enunciated in ARIO is of a lower threshold than the direct and exclusive control test 

 
99 Kristen, 338. 
100 Preamble, AEIT. 
101 Article 115, ASNEC Founding Charter. 
102 Article 124(3), ASNEC Founding Charter 
103 Article 124(4), ASNEC Founding Charter 
104 ILC’s Commentary Article 7, para. 11. 
105 Beric, ¶ 24. 
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stipulated in the Articles on state responsibility for international wrongful acts.106 This 

implies that, international organization may still be found responsible for the conduct in 

question even where it may have no exclusive control over the said conduct. Hence, 

Respondent contends that despite Laoc’s Parliament retaining some control, ASNEC may 

still be found responsible as control need not be exclusive but effective. For these reasons, 

Respondent urges the tribunal to find ASNEC responsible for the conduct in question. 

 

ISSUE 4: The Respondent has accorded the Claimant’s investment Fair  

        and Equitable Treatment 

 

114. Under the guise of fair and equitable treatment (FET), Claimant seeks to gain profits, at 

the expense of the Respondent. In arriving at this conclusion, Respondent urges the 

Tribunal to consider that the finding on FET ‘cannot be reached in the abstract and it must 

depend on the facts of the particular case’.107 The tribunal should consider whether the 

facts taken as a whole are sufficient to support Claimant’s FET claim as the standard is not 

a laundry list of potential misconduct, hence can only be assessed when looking at the 

totality of the state’s conduct.108 

115. In interpreting treaty language of the FET clause, the Tribunal must first look to the 

ordinary meaning of the treaty language.109 In its ordinary meaning the term means ‘just’ 

‘even handed’ ‘unbiased’ and ‘legitimate’.110 What can be inferred from this is that the 

standard is breached only by a treatment in such an unjust or arbitrary manner that is 

unacceptable from the international perspective. 

116. Respondent notes that whether the phrase ‘fair and equitable treatment’ takes an 

autonomous meaning or a meaning under international law, the substantive elements 

required to be satisfied by the Respondent may be the same.111 As was stated in Occidental, 

‘the Treaty standard is not different from that required under international law.’112 

Therefore, the Tribunal is not obligated to enter into a discussion of the distinction between 

the minimum standard of treatment and an autonomous treaty standard because⎯ as shown 

 
106 ILC Yearbook, 68, ¶ 9. 
107 Mondev, ¶ 118. 
108 Micula, ¶ 517 
109 Article 31, VCLT. 
110 MTD, ¶ 13. 
111 Occidental, ¶ 190. 
112 Occidental, ¶ 190 
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below⎯ Respondent has satisfied its responsibilities regardless of which standard is 

adopted.  

117. The Claimant has the burden of submitting sufficient evidence to prove that it did not 

receive treatment amounting to FET.113 In the present dispute however, Claimant has failed 

to establish that the Respondent breached any of the contours of the FET standard, and 

thus failed to show that FET was violated as a whole. Rather, (A) Respondent met 

Claimant’s reasonable and legitimate expectations; (B) Respondent acted in a reasonable 

and justified manner and (C) the enactment of the measure was not discriminatory. 

 

(A) The Respondent met the Claimant’s reasonable and legitimate 

 expectations 

 

118.  The FET standard protects the reasonable expectation of the investor at the time it made 

the investment.114 The expectations must be reasonable and legitimate in light of the 

circumstances.115 Such an assessment must be done based on an objective standard as 

opposed to the Claimant’s subjective belief.116 In the present dispute, Claimant’s alleged 

expectations fail to meet this threshold. (I) No legitimate expectation of regulatory stability 

can be deemed to have been created by the general regulatory framework. (II) Moreover, 

no specific assurances were given to the Claimant. (III) In the alternative, the change in 

the regulatory framework is justified. 

I. No legitimate expectation of regulatory stability can be deemed to have been 

created by the general regulatory framework 

119. Claimant could not have reasonably expected that the regulatory framework in the Republic of 

Laoc would not change. Respondent was never obligated to freeze its regulatory framework and 

never represented that it would do so.117 In fact, there was no stabilization clause as between the 

Claimant and the Respondent guaranteeing a stable legal framework. In such circumstances, the 

Claimant cannot reasonably expect that the regulatory framework in a highly regulated sector 

would not change.118  

 
113 Tudor, 138. 
114 National Grid, ¶ 173. 
115 Saluka, ¶ 304 
116 Charrane, ¶. 495 
117 Dolzer & Schruher, 476-478. 
118 Antaris. ¶ 360. 
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120. The AEIT cannot be used as a guarantee that the legislative framework would not change. As noted 

in CEF Energia investors may not rely on bilateral investment treaties as a kind of insurance policy 

against the risk of any changes in the host State’s legal and economic framework.119 Hence, it is 

insufficient for the Claimant to rely on the AEIT to institute a claim on legitimate expectation. 

121. The Claimant may contend that the legal framework which had been in place for decades, could 

give rise to a legitimate expectation.120 However, recent arbitral awards have noted that 

‘expectations which are purported to be founded on general legislation have to be treated with 

caution’.121 To rely on such legislation, investors ought to exercise due diligence.122 Hence, 

Respondent submits that the legislative framework in Laoc, which was applicable to many 

investors,123 was general in nature and would only give rise to a legitimate expectation if the 

Claimants exercises due diligence.124  In the circumstances beforehand, the Claimant failed to 

exercise due diligence by conveniently disregarding relevant facts alluding to changes in the 

regulatory framework. 

122. From as early as mid 2000’s the political parties pursuing green energy were gaining widespread 

support in member states of ASNEC.125 As a matter of fact, in 2009 there was a proposal to change 

the laws in Laoc to accommodate green energy.126 While the laws were rejected then – in 2009, 

this demonstrated an undeniable growing influence of the Laocan Environment Union (LEU).127  

Against such a background, Claimant  as a prudent investor was, or should have been, on notice 

that the legal and regulatory environment in Respondent’s territory might change. 

123. The Claimant may refer to decisions such as Eiser and Mosdar in which, the regulatory framework 

gave rise to a legitimate expectation.128 However, the circumstances in those decisions are disparate 

from the facts at hand. The legislative framework in Spain was particularly tailored for those 

investors,129 however, the legal framework in Laoc was general and applied to investors from as 

early as 1980.130 This necessitated the exercise of due diligence, which the Claimant failed to do. 

 

 
119 CEF Energia, ¶ 185. 
120 Exhibit C-1, Line 164.  
121 PV Investors, ¶ 576. 
122 Antaris, ¶ 360(6) 
123 Facts, ¶ 5. 
124 Antaris, ¶ 360(6). 
125 Exhibit C-6, Line 311-312. 
126 Exhibit C-1, Line 159-161. 
127 Facts, ¶ 18 
128 Mosdar, ¶ 512 
129 Mosdar, ¶ ¶ 516-519. 
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II. The representation by the host state cannot give rise to a legitimate 

expectation.   

124. Domestic laws are by nature subject to change and evolve with the needs of a state.131 No state can 

be deprived of the sovereign right to amend its laws unless it has given specific assurances to that 

end.132 Consequently, not every representation or promise made by the host state can be deemed 

to create a legitimate expectation. Instead the representation must be both specific as to its content 

and must be specifically addressed to the investor.133  

125. In Feldman, the tribunal found that the written and oral communications by Mexican officials were 

not definitive or repeated enough to justify Feldman’s reliance on them because they were 

ambiguous.134 Similarly, In Crystallex Goldmine the statement ‘the permit was well on track’ was 

held to be too broad.135 Here, the Governor of Ticadia stated that he would do everything in his 

power to maintain favorable and stable conditions for the investment.136 The Governor failed to 

expound on how exactly he would guarantee such conditions or what exactly he would do to meet 

such conditions. This demonstrates the ambiguity and lack of specificity in the statement to give 

rise to a legitimate expectation. 

126. Furthermore, in El Paso, the Tribunal held that statements made by the President were to be 

considered as ‘political statements’ and hence should not give rise to legitimate expectations.137 

Although political statements could induce investors, they would have to be seen in light of the 

limited confidence that is attached to these statements, around the world. In the present dispute, 

the statement was made by the Governor who was also politician. As such, a reasonable investor 

cannot solely rely on such representation to create legitimate expectations. 

127. Tribunals have also been reluctant to make a finding of legitimate expectation based on promises 

that are beyond the powers of the promisor as was seen in Crystallex goldmine, where the statement 

made by the Minister of Finance on the issuance of an environmental permit, could not give rise 

to a legitimate expectation.138 Comparably, the Claimant here could not reasonably expect that the 

regulatory framework in Laoc would not change based on the statements made by the Governor- 

who had no control over the legal framework in Laoc. 139 

 
131 Charrane, ¶ 493. 
132 El-paso, ¶ 372 
133 El-paso, ¶ 375. 
134 Feldman, ¶ 122. 
135 Crystallex, ¶ 11. 
136 Exhibit C2, line 183. 
137 El-paso, ¶ 395.  
138 Crystallex, ¶ 511. 
139 PO3, ¶ 1. 
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128. In any case, the Respondent had never assured the Claimant that environmental regulation would 

not be enacted. Instead, the Respondent had merely assured the Claimant that he would do 

everything in his power to maintain favorable conditions,140 which he met by ensuring Ticadia 

LLC was granted all the necessary permits for operation.141 Hence, the enactment of the law is not 

a frustration of legitimate expectations.  

III. In the alternative, the change in the regulatory framework is justified 

129. Another important consideration in the reasonable and legitimate expectations review 

would be the rationale behind the state’s conduct. Tribunals have subjected the protection 

of the investor’s legitimate expectations to a balancing act that takes into account the 

investors’ otherwise legitimate or reasonable expectation and host States right to 

regulate.142 Thus, ‘the circumstances and reasons (importance and urgency of the public 

need pursued) for carrying out a change impacting negatively on a foreign investor’s 

operations on the one hand, and the seriousness of the prejudice caused on the other hand,’ 

need to be ‘compared in the light of a standard of reasonableness and proportionality’.143 

130. Respondent posits that in the context of scientific evidence pointing at coal as the most 

probable cause of floods in Laoc,144 the Respondent’s  unquestionable right to legislate to 

rectify its environment, the binding ASNEC obligations that limited the availability of 

alternative measures145 and the Respondent’s selection of a measure that gave the Claimant 

the maximum amount of time it possibly could to phase out coal,146  support the finding 

that Respondents actions were reasonable and proportional.  

 

(B) The Respondent acted in a reasonable manner 

 

131. Host states must refrain from engaging in inconsistent or unreasonable conduct. The 

standard of reasonableness requires a state’s conduct to have a correlation to a rational 

policy.147 However, a state is not expected to act in accordance with the best international 

policies or adopt the wisest policies.148 This means that a state may be reasonable even if 

 
140 Exhibit C2, line 183. 
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142 PV Investors, ¶ 577. 
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146 Facts, ¶ 23. 
147 Electrobel, ¶ 179. 
148 Invesmart, ¶ 459. 
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others disagree with that decision.149 Similarly, a state can make a mistake without being 

unreasonable.150 

132. ASNEC region in general and Laoc in particular had experienced effects of climate change 

in the form of floods which resulted to the death of 85,000 people and another 500,000 

people were left homeless.151 The available scientific evidence, pointed at coal emissions 

as the most probable cause of the floods experienced.152 Bearing in mind this correlation, 

Respondent was forced to enact the law on phasing out coal so as to combat the effects of 

climate change. 

133. Despite the scientific evidence being inconclusive, the Respondent was justified to take 

action on the basis of the Seoul Agreement on climate change. Whose application is 

justified by Article VII of the AEIT which reaffirms the parties’ commitments under 

international environment treaties. Accordingly, Article 4.1 of the Seoul Agreement on 

climate change, which embodies the precautionary principle is applicable.  

134. Similarly, Article 31(3) (c) of the VCLT requires rules applicable to both parties to be 

considered when interpreting treaties.153 This practice has been affirmed by previous 

arbitral tribunals as was seen in SD Myers where obligations arising from the NAFTA 

provisions were interpreted  in light of the North American Agreement on Environmental 

Cooperation.154  By the same token, since the Seoul Agreement applies to both parties, it 

ought to be considered when interpreting provisions in the AEIT.  

135. Article 4.1 of the Seoul Agreement embodies the precautionary principle which allows 

states to take action even when scientific evidence is inconclusive.155 Many at times, the 

harm arising from environmental degradation is irreversible, in light of this, states are 

allowed to take preventive action even where scientific evidence is inconclusive.156 

Imposing a higher threshold of conclusive scientific evidence would result to irreversible 

environmental degradation contrary to the provisions of the AEIT. 

136. Previous arbitral awards such as Methanex have also affirmed states taking action on the 

basis of inconclusive scientific evidence. In that award, the tribunal found that the USA 

was justified to ban a type of gasoline additive regardless of the fact that the scientific 
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evidence was inconclusive, for as long as the, the evidence ‘was not faulty that the Tribunal 

may reasonably infer that science merely provided a convenient excuse for the hidden 

regulation of methanol producers’.157 No such inference may be made here, particularly 

since, phasing out coal was not only adverse to the Claimant but also to the Respondent as  

its economy  heavily relied on the coal sector.158   

137. Furthermore, in Methanex, the tribunal assessed the intention behind the reliance of 

inconclusive scientific evidence in a bid to establish whether such evidence was reliable. 

The tribunal noted that Respondent was justified as there was a careful assessment of the 

problem followed by a reasonable response to the findings. Demonstrating that there was 

no ill intention. Similarly, here, Respondent formed a task force of experience scientists to 

conduct the investigations illustrating independent assessment. In addition, it was only 

after the publication of the findings of this study that the state put in place laws to phase 

put coal demonstrating that there was no malice in enacting the law.159   

138. In addition, the tribunal in Chemtura held that the measure enacted on the basis of 

inconclusive scientific evidence was still valid, since, other countries had scientific 

evidence proving that lindane was harmful.160 Similarly, in the circumstances here, even 

though the scientific evidence in Laoc was inconclusive, other countries such as Germany 

and South Africa have evidence showing that coal emissions cause climate change. 

Consequently, we urge this tribunal to consider the evidence from other countries to justify 

the Respondent’s actions just as the tribunal in Chemtura did. 

139. Moreover, the Respondent posits that having established a correlation between the 

measure put in place and the policy sought, it is the Claimant’s burden to prove that the 

objective of the measures was not rationally related to the measure itself as was held in 

Glamis gold.161 In this dispute, the Claimant has failed to discharge this burden by failing 

to adduce any evidence to the contrary. 

140.  In any case, it is not the tribunal’s duty to assess whether alternate solution would have 

been more suitable but rather whether the state acted reasonably.162 In light of the 

correlation established between the measure put in place and a policy sought, the 

Respondent acted reasonably.  
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(C) The Respondent acted in a non-arbitrary manner 

 

141. With respect to arbitrary, the Tribunal in Azurix explained that it entails; 

“in its ordinary meaning, arbitrary means derived from mere opinion, capricious, 

unrestrained, despotic. The Tribunal finds that the ordinary meaning of arbitrary 

emphasizes the element of wilful disregard of the law”.163  

 

142. The Respondent argues that the enactment of the law was not at the whim of the 

Government but rather it was the result of a lengthy process of parliamentary debate – one 

of the main features of a democratic system.164 This can never be understood as a despotic 

or unrestrained action on behalf of the State. 

143. The Respondent further submits that they enacted the law following a directive issued by 

ASNEC which had a binding goal.165 Moreover, the ASNEC directive was issued in 

February,166 yet, the Respondent only put in place the law in July167- after the lapse of five 

months. This time was used to consult the relevant stakeholders.168 Further demonstrating 

that the Respondent acted in a non-arbitrary manner. 

 

(D) The Respondent acted in a non-discriminatory manner 

 

144. Article II (1) also provides protection to the Claimant against discriminatory treatment. It 

binds the Respondent to provide the Claimants with non-discriminatory treatment vis-à-

vis investors competing in like circumstances in Laoc. Such protection is based upon a 

comparison of investors whose circumstances are ‘like’ in the market they participate in.169 

As such, Respondent’s conduct will only be discriminatory, if similar cases or like 

circumstances are treated differently without reasonable justification.170  

145. While there is no universal test for determining like circumstances, the test to be used 

ought to be sensitive to the particular circumstances with the analysis focusing on the 

 
163 Azurix, ¶ 392. 
164 Facts, ¶ 23. 
165 Exhibit C8, line 379. 
166 Exhibit C7 line 366. 
167 Exhibit C8, line 375. 
168 PO3, ¶ 10. 
169 SD Myers, ¶ 4. 
170 Saluka, ¶ 313. 



 33 

specific nature of the measure under challenge.171 In the present case, the measure under 

challenge is the law phasing out coal. The sole criterion for the application of the law is 

that the affected entity operates a coal-fired power plant in Laoc.172 This law is obviously 

divorced from any ground for discrimination as it treats all the like terms- coal fired power 

plants- the same way. 

146. The Claimant may contend that the law phasing out coal discriminates investors in the coal 

energy sector from other investors in the energy sector. However, such a claim is 

unsubstantiated as the comparators are non-comparable. Unlike the other sources of 

energy, the available scientific evidence indicated that coal emissions were the most 

probable cause of floods.173 In the same vein, coal dominated the electricity market.174 

Accordingly, it was more significant and thus could not be compared to the other sources 

of energy. By contrast, in Saluka, the banks were held to be comparable as they all had a 

macro-economic significance.175  

147. Even if the tribunal is to find the circumstances were like, the difference in treatment was 

justified. The Respondent was experiencing massive effects of climate change and the 

precautionary principle allowed the law on phasing out coal to be enacted even with 

inconclusive scientific evidence.  

 

ISSUE 5: The Respondent’s actions were necessary   

 

148. Even if the Respondent had breached Article 2(1) of the AEIT, its actions are exempted 

under the ASNEC Investment Treaty and customary international law. Due to the 

environmental crisis in Laoc, the enactment of the measure on phasing out coal was 

excused because of three reasons. (A) First, ASNEC law required the Respondent to phase 

out coal; (B) Second, The AEIT recognises the sovereign right to regulate in necessary 

circumstances. (C) Third, in any case, Respondent actions were exempted under the 

customary law defense of necessity. 

 

 
171 Saluka, ¶ 313. 
172 Exhibit C8, line 385. 
173 Exhibit R2, line 725-726. 
174 PO3, ¶ 7. 
175 Saluka, ¶ 322. 
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(A) ASNEC laws required the Respondent to phase out coal 

 

149. Despite the lack of an established hierarchy of international treaty obligations,176 the 

VCLT establishes norms for determining which treaty governs when there are competing 

treaty obligations.177 Where parties to an earlier treaty are also party to a later treaty, the 

later treaty prevails to the extent that the two are incompatible.178 Here, ASNEC member 

states including Mercuria and Laoc were members of the AEIT which came into force on 

19th May, 2012.179 However, later Mercuria and Laoc both acceded to the Seoul Agreement 

on Climate Change on 6th December 2015.180 Thus, under the VCLT, if there is a conflict 

between the AEIT and obligations arising from the Seoul Agreement, the latter should 

prevail. 

 

 

150. Pursuant to the Seoul Agreement, ASNEC Council issued a directive with a binding 

obligation to all member states to phase out coal to 0% by 2028.181 Hence, Laoc enacted 

the law on phasing out coal to fulfil its obligations. These obligations may be deemed to 

be contrary to the fair and equitable treatment standard in the AEIT. Notwithstanding this 

contravention, compliance with the Seoul Agreement was necessary as its obligations 

prevailed over the obligations under the AEIT. In view of the foregoing, Respondent was 

justified in enacting the law. 

 

(B) The AEIT recognises the sovereign right to regulate in necessary 

circumstances  

 

151. Article IX (1) (a) of the AEIT empowers states to enforce measures in certain 

circumstances without violating other provisions in the treaty. To successfully invoke this 

 
176 Ghouri, 5. 
177 Article 30, VCLT. 
178 Article 30, VCLT. 
179 Exhibit R4, Line 838. 
180 Exhibit R4, Line 940. 
181 Exhibit C7, Line 347. 
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provision, states must meet a two-prong conjunctive test. First, the measure must aim at 

protecting human, animal and plant life and second the measure must be necessary.182 

152. With respect to the first part of the test, the Respondent had suffered six floods within a 

span of 15 years that resulted to the death of 85,000 of its residents, and another 500,000 

were left homeless.183 Consequently, the state had to enact the law on phasing out coal to 

reduce the floods experienced in Laoc in a bid to protects its residents, thereby meeting 

the first part of the test. 

153. With regards to the necessity test, Respondent posits that Article IX on exceptions 

expresses the intention of the parties to the treaty which is to operate as lex specialis.184 As 

a result, the obligations covered under the AEIT are narrower and different from customary 

international law. In effect, the customary international law defense of necessity is of a 

higher threshold than the necessity defense stipulated in investment treaties.185 

 

154. Consequently, the customary standard requiring proof that the measures taken were the 

only means to addressing the crisis, are inapplicable. Instead, as was held in Continental 

the test entails an analysis as to whether the measure played a material or decisive 

contribution in achieving the policy sought and whether alternatives to the measure, not in 

breach, would have yielded equivalent results were available when challenged measures 

were taken.186 

155. The enactment of the law on phasing out coal played a material contribution towards the 

policy sought which was combating effects of climate change. This premise is based on 

the fact that scientific evidence pointed towards coal as the most probable cause of floods 

in Laoc.187 Even if the Claimant may contend that other sources of energy in Laoc also 

contributed to climate change, phasing out coal still had a material contribution as coal 

was the dominant source of energy in Laoc.188 In the same vein, while other measures not 

in breach of AEIT may have been available to combat the effects of climate change, none 

of them would yield the equivalent results to phasing out coal due to its widespread use in 

Laoc. 

 
182 Article XI (1) (a), AEIT.  
183 Facts, ¶17. 
184 Continental Casualty, ¶ 168. 
185 CMS, ¶¶ 129-132. 
186 Continental Casualty, ¶¶ 195-196. 
187 Exhibit R2, line 725-726. 
188 PO3, ¶ 7. 
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156. Accordingly, Respondent can successfully invoke the exception clause. In doing so, 

Respondent is also shielded from any liability arising from contravention of the AEIT. 

Such a finding was affirmed in Continental and LG&E.189 

 

(C) In any case, the Respondent actions were exempted under 

customary law defense of necessity 

 

157. Even if the tribunal is to find that the exception clause in the AEIT is equivalent to the 

Customary law standard of necessity, Respondent would still be exempted under this 

standard that has been codified in Article 25 of the ILC Articles as all the four conditions 

have been met. 

158. First the act taken by the state be “the only way . . . to safeguard an essential interest against 

a grave and imminent peril”.190 Here, Respondent had already experienced six floods 

which resulted to the death of 85,000 of its residents. In view of this, Respondent was 

safeguarding an essential interest against a grave and imminent peril. Similarly, phasing 

out coal was the only way to achieve this. This is based on the fact that coal was the most 

probable cause of floods.191 While there could be other explanations for the floods, none 

was as probable as coal emissions. Hence cannot qualify as an alternative means to phasing 

out coal. 

159. Second, an act must not seriously impair an essential interest of the other state or the 

international community.192 The law on phasing out coal does not. On the contrary, the 

law furthers the interest of the ASNEC region by reducing the coal emissions which would 

reduce the effects of climate change experienced. 

160. Third, the Respondent cannot invoke necessity if the AEIT excludes the possibility of such 

a defense. As was shown above, the AEIT explicitly allows for a necessity defense. 

Tribunals have held that recognition of a necessity defense in a BIT implies that the parties 

did not preclude a necessity defense.193 There is thus no implication, let alone explicit 

statement, that member states of the ASNEC region consented to forego this defense. 

 
189 Continental Casualty, ¶ 199, LG &E, ¶ 124. 
190 ILC Articles, Article 25(a).  
191 Exhibit R2, line 725-726. 
192 ILC Articles, Article 25(b). 
193 Bjorkuland, 488-490  
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161. Finally, a state may not contribute to the state of necessity and then claim it as a defense. 

Here the necessity was created by a situation that was not foreseen by either Contracting 

Parties or the investors. None of the members of the ASNEC region were aware of the 

adverse effects coal emissions had to the environment. The fact that the Respondent had 

laws that accommodated coal energy does not mean that it contributed to the state of 

necessity, but rather the necessity arose as a result of unexpected correlation between coal 

and the floods. Accordingly, the Respondent can be no more said to have contributed to 

the state of necessity than the Claimant. 
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PRAYERS FOR RELIEF 

 

162. For the aforementioned reasons, Respondent respectfully asks the Tribunal to find that; 

 

i. Mr. Mason is partial and should be replaced. 

ii. It has no jurisdiction to hear the dispute submitted by the Claimant 

iii. If the tribunal finds that it has jurisdiction to hear the dispute, to hold that the enactment 

of the law is not attributable to the Respondent 

iv. In any event, to make a finding that the fair and equitable treatment standard has not 

been violated. 

 

Respectfully submitted on 23rd September, 2020 

Team Castro 

On behalf of Respondent 

The Republic of Laoc 

 


