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STATEMENTS OF FACTS 

1. CLAIMANT, GNB , is a joint-stock company incorporated in accordance with the 

Law of Mercuria. 

2. RESPONDENT is Laoc – a parliamentary republic, whose government is elected 

by the Parliament, which in turn, is established via direct elections.  

3. The State of Claimant and Respondent are members of the ASNEC.  

4. The dispute arises out of the ASNEC Treaty to which Mercuria and Respondent 

are both Contracting Parties. Particularly, Respondent ratified the Treaty on 21 

June 2012, and Mercuria’s ratification was on 28 June 2012. 

5. Between 2000 and 2015, the number of floods in the ASNEC countries and their 

magnitude was unusually high, 6 of the total 14 major floods in the ASNEC 

countries experiencing occurred in the territory of Respondent, leading to the death 

of 85 thousand people, destroyed more than 50,000 houses and caused significant 

damage to the local infrastructure. This resulted in an increasing influence of 

environmental, political movements in the ASNEC Member States, including 

Respondent. By 2015, the Laocan Environmental Union became the most 

supported environmental political party in Respondent. Together with other 

parliamentary minorities sharing its environmental agenda, it was able to form an 

environmentalist coalition, which has since then held a majority in the Laocan 

Parliament.    

6. On 1 December 2010, MFNB made an investment into the construction of 

Ticadia-1, a coal-fired power plant in the territory of Respondent via the Financing 

Agreement. Later in 2014, Ticadia-1 was officially commissioned and fully 

operational. 

7. In December 2015, Respondent — against the background of growing internal 

pressure and under the impression of natural catastrophes occurring in Laoc and 

surrounding countries — gave in to the pressure from other Member States of 

ASNEC, signed the Seoul Agreement and later ratified it on 11 January 2016.  



TEAM COHEN 

	 2	

8. On 17 February 2016, ASNEC Council adopted, by majority, a Coal Directive, 

which expects all Member States to gradually reduced their final gross production 

of energy from coal-fired power plants to 0 by 31 December 2028. Respondent had 

no other option but to implement the Coal Directive, as it is binding upon all 

ASNEC Members States under the law of ASNEC.   

9. Then on 6 July 2016, Respondent strictly complied with the adoption of the Coal 

Directive, after some parliamentary debates, Respondent established Law 66/2016 

prohibitting all coal-fired power plants by 2028, the maximum possible deadline 

for phase-out. Unfortunately, in such circumstance, Ticadia-1 turned itself from 

the most modern coal-fired power plants to the economic burden of its owner.  

10. On 5 December 2016, Respondent devised Law 72/2016 on Energy Transition 

Plan to introduce support schemes to provide incentives for the integration of 

electricity from renewable sources in the electricity market. It establishes a feed-

in tariff scheme designed to bolster private investments into the renewables sector 

and also envisages the creation of Laocan Renewables Company, which will be 

privatised by 31 December 2028.  

11. On 1 July 2017, due to difficult financial situation, MFNB assigned and transferred 

all rights and claims arising from the Financing Agreement, to Claimant. Roughly 

one year later, Claimant notified its claims to Laoc and commenced the present 

arbitral proceeding under the ASNEC Treaty against Respondent.  

12. On 31 January 2019, Claimant sent its Notice of Arbitration to Respondent 

appointing Mr. Perry Mason as its arbitrator.  

13. On 2 June 2019, in an article on International Arbitration News, an award in 

Hewer Plants case dealing with factual circumstances similar to this case was made 

public for the first time. Through this article, Respondent was surprised to learn 

that Mr. Mason was a Claimant-appointed arbitrator in the Hewer Plants case, and 

that prior to his appointment as an arbitrator in this Arbitration, Mr. Mason made 

some comments about his prior experiences with environmental rights and 

expressed his attitude towards environmental protection in an interview to the 

podcast “The Arbitration Station”. 
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14. On 3 June 2019, on Mr. Mason’s Twitter account, he retweeted this article, stating 

that he was “[p]roud to have served as arbitrator in this ground-braking case on 

#ClimateChange”.  

15. On 16 June 2019, seeing that Mr. Mason’s participation in this case could affect 

the fairness of the arbitration, Respondent decided to send a challenge against Mr. 

Mason.  
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ARGUMENTS  

PART ONE. CHALLENGE OF ARBITRATOR 

I. Respondent’s challenge of Mr. Perry Mason should be sustained  

1. Respondent requested the remaining members of the Tribunal to sustain its 

challenge of Mr. Mason.1 This challenge should be upheld because (A) its purposes 

are valid and (B) it was sent within the legitimate submission time. 

A. The purposes of Respondent’s challenge are valid 

2. Every arbitrator must be and remain impartial from the subject matter of the 

dispute so that the parties to which can have a fair trial.2 In this case, the issue is 

not Mr. Mason's actual impartiality, but rather whether a third party would find 

that there is a rational appearance of lack of impartiality based on a reasonable 

evaluation of the facts in the present case.  

3. Pursuant to Art. 12.1 of the UNCITRAL 2010, any arbitrator may be challenged if 

circumstances exist that give rise to justifiable doubts as to the arbitrator’s 

impartiality, which is, the absence of bias or predisposition towards one party.3 

The UNCITRAL test requires the concerns of partiality to be determined in 

accordance with the "objective reasonableness" standard.4 According to the IBA 

Guidelines: 

“Doubts are justifiable if a reasonable third person, having knowledge of the 
relevant facts and circumstances, would reach the conclusion that there is a 
likelihood that the arbitrator may be influenced by factors other than the merits of 
the case as presented by the parties in reaching his or her decision.”5 

4. Mr. Mason should be removed from this Arbitration because there are justifiable 

doubts as to his impartiality. Such doubts stem from the conjunction of three 

circumstances: (1) his comments in the interview to “The Arbitration Station” 

shows that he has a predisposition to the subject matter of this case; (2) he 

                                                
1 Record, p. 44 – 46. 
2 Bottini, p. 341-366. 
3 Caratube, ¶53. 
4 Daele, p. 241.  
5 IBA Guidelines, General Standard [II]. 
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previously arbitrated in the Hewer Plants case, a case having similar factual and 

legal background with this case; and (3) his post on social media about his 

appointment in Hewer Plants case, where he rejected Wellfalcon’s climate change 

arguments, further confirms his pre-judgement on the main issues of this 

Arbitration. (4) Each of these facts, when taken together, leads to an appearance to 

a reasonable and informed third party that Mr. Mason has already formed a fixed 

opinion on certain arguments that Respondent is going to raise in this Arbitration. 

1. Mr. Mason’s opinion in the interview to “The Arbitration Station” shows 

his predisposition against climate change arguments of States 

5. Mr. Mason's open-mindedness should be doubted when it comes to his answer in 

an interview to the podcast called “The Arbitration Station” where he had voiced 

an opinion on issues relevant to this Arbitration. 

6. In his answer to the question about climate change arbitration, Mr. Mason started 

with a clause of concession:  

“Although I am conscious about the environment, it is not hard to imagine 
scenarios where states will resort to climate change arguments in support of their 
actions”.6  

7. It can be seen that, he had already had a prejudice that States will only use climate 

change arguments as excuses for their actions conflicting with the interests of the 

investor. This statement shows that he tended not to believe that such actions of 

States will actually do the environment any good. This is extremely worth noticing, 

inasmuch as he immediately mentioned a situation that is so unfavorable for States 

at the very beginning of his answer. Not to mention that this was an answer to a 

general question with the purpose of giving career advice, it was obviously 

unnecessary to express such an unfavorable view towards climate change 

arguments of States. Nonetheless, he chose to point directly to such scenario to 

start his career advice. 

8. In addition, Mr. Mason even clarify his point by describing certain past arbitrations 

in general: “I have seen this kind of situation: projects are approved and executed; 

                                                
6 Record, lines 1225 – 1226, p. 49. 
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the public opinion shifts and environmental measures are taken.”7 This is very 

much the same with the current situation in this arbitration: Ticadia-1 coal-fired 

power plant was approved and executed, but then Respondent was faced with 

internal pressure as well as the pressure from other Member States of the ASNEC, 

it consequently signed and ratified the Seoul Agreement on Climate Change, which 

led to the adoption of the Coal Directive regulating the phasing-out of all coal-fired 

power plants. This description of Mr. Mason strongly confirms that as long as he 

has such prejudice against States’ climate change arguments, it will highly likely 

be a significant disadvantage for Respondent in this Arbitration. 

9. Furthermore, Mr. Mason’s predisposition should also be doubted upon considering 

his career advice:  

“I do not see how climate change adds anything new to the debate in investment 
law that would make it worthwhile for the next generation to rehearse the police 
powers arguments again.”  

10. In Nolo’s Plain-English Law Dictionary, police powers are defined as fundamental 

rights of a government to make all necessary laws to protect the welfare, safety, 

and health of the public. Nowadays, environmental problems, as well as a State’s 

legal solutions to which undeniably have a strong connection with such police 

powers.8 Therefore, in the context of growing concern about environmental issues 

and States’ consequential ratifications of agreements on climate change, as long as 

such regulatory power of the sovereign state is among the main issues raised in 

investment treaty arbitrations, climate change arguments of States will, more often 

than not, play an increasingly important role in States’ reasonings for their 

allegedly unfair actions.  

11. In this case, ASNEC Member States, including Respondent, together with the 

ASNEC itself, signed the Seoul Agreement in 2015, which led to the ASNEC 

Council’s adoption of the Coal Directive in 2016.9 As an experienced arbitrator, 

Mr. Mason must have known about this, and had he acknowledged the recognition 

                                                
7 Record, lines 1226 – 1228, p. 49. 
8 Nolo’s Dictionary, https://www.nolo.com/dictionary/police-powers-term.html (last accessed on 22 September 
2020). 
9 Record, lines 1490 – 1496, p. 58. 
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of such climate change agreement, he would have seen the foreseeable effects of 

which to future investment arbitrations. Be that as it may, in this interview answer 

about climate change arbitration in 201810, he did not see how climate change adds 

anything new to the debate in investment law that would make it worthwhile to 

rehearse the police powers arguments again. One may argue that it is normal for 

an arbitrator to make incorrect predictions. However, it is not Mr. Mason’s ability 

to foresee the future arbitration trend that Respondent contends, what truly 

concerns Respondent is the obvious appearance of his predisposition against 

States’ climate change arguments that is expressed both in his personal view (as 

analyzed in ¶ 6) and his advice to young practitioners that climate change 

arbitration was not worth focusing on.  

12. In addition to Mr. Mason’s distrust in States’ reasoning in the exercise of their 

regulatory powers, he added:  

“whether climate change treaties, if they can be considered treaties at all, can 

come into play as a part of applicable law in investment treaty arbitrations is 

understandably subject to debate”11.  

13. He could have said that sentence more objectively by not adding the phrase “if they 

can be considered treaties at all”. Such phrase subconsciously shows that he does 

not consider environmental law arguments relevant in investment arbitrations, as 

he does not even support the recognition of climate change treaties. This is really 

worth noticing since such statement was made in the year of 2018 – two years after 

the Seoul Agreement had been ratified. 

14. In light of the above, Respondent submits that these statements attributable to Mr. 

Mason in the podcast reflect his pre-determined unfavorable view towards States’ 

climate change arguments, which are part of Respondent’s arguments in the 

present case where there is a clash between the economic interest of the investor 

as opposed to Claimant’s actual obligations to the State. However, what really 

matters in determining Mr. Mason’s impartiality is whether he will change his 

                                                
10 Record, line 1189, p. 48. 
11 Record, lines 1231 – 1232, p. 49.	
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mind on what he has voiced his position on. This will be further analyzed in 

connection with the two following circumstances. 

2. Mr. Mason’s participation in Hewer Plants case can affect his open-

mindedness in the present case 

15. The similarity between cases is an important consideration in the decision on the 

proposal for disqualification of arbitrator. In Suez v. Argentina, an important 

criterion leading to the dismissal of the proposal for disqualification was that the 

two cases at issue were “distinctly different”.12  

16. It is of great importance to note that the decision of Hewer Plants case is the first 

award in the context of the Coal Directive, thus stands a high chance of influencing 

tribunals in later cases in such context to apply similar standards to similar cases 

in determining similar legal issues. Here, Hewer Plants case bares such 

fundamental resemblances with this case that Mr. Mason’s appointment as 

arbitrator in such case can affect his impartiality in this Arbitration.  

17. First, both cases have arisen out of a sovereign state’s exercise of its right to 

regulate by phasing-out a coal-fired power plant to address a threat not only to the 

well-being of its people but of all people: Hewer Plants case dealt with Hewer 

Plants’ investment in a lignite-fired power plant and connected open-cast lignite 

mine.13 Similarly, in the present case, MFNB’s investment in Ticadia-1 coal-fired 

power plant was made via the Financing Agreement with Ticadia-1 LLC.14  

18. Second, both cases have ultimately originated from the same measure – namely 

ASNEC’s Coal Directive: It is mentioned in that article that “After ASNEC had 

adopted the Coal Directive in February 2016, Wellfalcon required all lignite-fired 

power plants to be closed down by 2028 at the latest.”15 Likewise, bound by the 

Coal Directive, Respondent implemented which by enacting Law 66/2016 

prohibiting coal-fired power plants by 2028.16  

                                                
12 Suez v. Argentina, ¶ 37.    
13 Record, lines 1252 – 1253, p. 50. 
14 Record, lines 1452 – 1460, p. 57. 
15 Record, lines 1254 – 1256, p. 50. 
16 Record, lines 1508 – 1510, p. 59. 
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19. Third, both cases profoundly share the same issue regarding the investor’s 

legitimate expectations and the sovereign State’s regulatory power in the context 

of the State’s implementation of the Coal Directive: The tribunal’s award in Hewer 

Plants case intensively discussed the relationship between Hewer Plants’ 

legitimate expectations and Wellfalcon’s right to regulate as well as the potential 

impact of the Seoul Agreement on the legal relationship between the parties.17 This 

issue is also at the heart of the present case.  

20. On account of the above similarities, it can be concluded that Mr. Mason must have 

had certain predispositions to the facts and certain outcome of the present case, 

which can reasonably affect his open-mindedness in this Arbitration. Moreover, 

sharing the same view with the decision of the tribunal in Caratube18, Respondent 

would like to stress that this situation must be carefully distinguished from the 

situation where an arbitrator has possible prior exposure to legal issues that would 

be equally relevant in that regard. In respect of the latter, it is normal for arbitrators 

to arbitrate in various unrelated cases with an overlap between issues of law, as it 

is something happening as often as not in their job. In such cases, the arbitrators 

render the award impartially by relying on documents and witnesses specific to the 

specific dispute, and generally available knowledge of an impersonal and general 

character. On the other hand, in this circumstance where Mr. Mason has possible 

prior knowledge of facts relevant to the outcome of the dispute, he stands a high 

chance of applying similar standards in determining similar legal issues, thus 

lacking the impartiality needed for a fair arbitration. 

21. In addition, considering all of the above similarities and the fact that the tribunal 

in Hewer Plants case unanimously rendered a conclusion that the coal phase-out 

violated Hewer Plants’ legitimate expectations19, it will definitely be a clear 

disadvantage for Respondent if Mr. Mason is not open to be persuaded by 

Respondent’s climate change arguments in this Arbitration. This is highly likely 

the case here, because while Mr. Mason had already had a prejudice against States’ 

                                                
17 Record, lines 1918 – 1920, p. 71. 
18 Caratube, ¶ 65. 
19 Record, lines 1921 – 1922, p. 71; Record, line 2033, p. 75. 



TEAM COHEN 

	 10	

environmental norms, his opinion when rendering the award in Hewer Plants case 

shows no sign that he had ever changed his mind on such matter.  

3. Mr. Mason’s post on social media about his appointment in Hewer Plants 

case further confirms his pre-judgement  

22. After his participation in Hewer Plants case, Mr. Mason retweeted an article on 

such arbitration, stating that he was “proud to have served as arbitrator in this 

ground-breaking case on #ClimateChange”.20 This post alone cannot provide any 

solid ground for Mr. Mason’s impartiality. Respondent does not deny the fact that 

it is rational for an arbitrator, after deciding a case that is first-of-its-kind, to call 

that case ground-breaking and thus be proud of his participation in such case. 

However, there is a need immediately to stress that whether Mr. Mason lacks 

impartiality when deciding this case depends on how fixed his predisposition is.  

23. Regarding Mr. Mason’s post on social media, what is worth noticing is the 

connection between the reason why he was so proud to have served as arbitrator in 

such “ground-breaking” case, and the fact that he previously had a low opinion of 

States’ environmental norms.  

24. When Mr. Mason served as arbitrator in Hewer Plants case, he, together with the 

other members of the tribunal, unanimously rendered a conclusion that the coal 

phase-out violated Hewer Plants’ legitimate expectations.21 Therefore, the fact that 

Mr. Mason expressed in his post on social media that he was proud to have 

arbitrated in Hewer Plants case should apparently means that he was proud of his 

contribution to the tribunal’s final decision to deny Wellfalcon’s climate change 

arguments. This is not to mention that the decision of Hewer Plants case is the first 

award in the series of international investment arbitrations arising from State’s 

implementation of the Coal Directive22, which reasonably explains why Mr. Mason 

called such case “ground-breaking”. For all of the above, there is no doubt that Mr. 

Mason has consistently had confidence in what he rendered in Hewer Plants case, 

                                                
20 Record, lines 1568 – 1570, p. 60. 
21 Record, lines 1921 – 1922, p. 71; Record, line 2033, p. 75. 
22 Record, lines 1240 – 1248, p. 50. 
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and will thus have a tendency to apply standards set up in such case for other 

arbitrations arising from the Coal Directive’s implementation with similar legal 

issues. 

25. Given the above, it can be concluded that, ever since Mr. Mason’s predisposition 

against climate change arguments of States in the interview in 2018, his position 

on that matter has never seemed to be altered. Both of his conclusion denying 

Wellfalcon’s environmental norms in Hewer Plants case, and his pride in having 

arbitrated in such case are consistent with his initial unfavorable opinion on certain 

arguments that Respondent is going to raise in this Arbitration.  

26. Besides, what is also worth considering is the fact that the article retweeted by Mr. 

Mason directly refers to his past interview at the Arbitration Station where he 

expressed his unfavorable viewpoint on climate change arguments of States.23 

Normally, arbitrators have a "professional interest" in a particular result to avoid 

contradicting their earlier decisions and public statements. Therefore, it is 

reasonable to construe that when Mr. Mason himself shared the article in which 

his previous public statements are mentioned, he did not find such statements 

contradictory with what he had opined in Hewer Plants case. This further confirms 

Mr. Mason’s firm pre-judgement on State’s climate change arguments.  

4. The totality of the circumstances gives rise to justifiable doubts as to Mr. 

Mason’s impartiality, regardless of his duty to disclose information 

27. The unchallenged members of the Tribunal should judge the above circumstances 

in conjunction with each other when deciding whether there are justifiable doubts 

as to Mr. Mason’s impartiality.  

28. In CC/Devas, when sustaining the challenge against Professor Orrego Vicuna of 

India, Judge Tomka evaluated the totality of the circumstances and applied the 

UNCITRAL standard of "justifiable doubts".24 This challenge was based on his 

involvement in previous arbitrations and publication that created an appearance 

                                                
23 Record, lines 1264 – 1265, p. 50. 
24 CC/Devas, ¶ 60 – 64. 
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that he had formed an opinion on the readings of the "essential security" clause in 

the BIT. Applying the UNCITRAL standard of "justifiable doubts", Judge Tomka 

held that an appearance of prejudgment on an issue that is likely to be addressed 

in the merits frustrates the "reasonable expectation" of the disputing parties of 

confronting an open-minded arbitrator. Judge Tomka considered that the (same) 

issue of "essential security interests" would likely arise in the arbitration. He noted 

the consistency with which Professor Orrego Vicuna adhered to the interpretation 

of the "essential security interests" clause in the three arbitral awards and the 

academic publication. Judge Tomka laid a particular emphasis on Professor Orrego 

Vicuna's continued support for his interpretation even upon reviewing the 

reasoning of the annulment committees. He therefore concluded that a reasonable 

person would not believe that India would be faced with an open-minded arbitrator 

who would be amenable to persuasion with respect to the relevant legal issues. 

29. The three circumstances that Respondent has analyzed above should be evaluated 

in conjunction, just as Professor Orrego Vicuna's involvement in previous 

arbitrations and publication are considered in connection with each other in 

CC/Devas. Here, as Respondent has stressed in ¶ 11 and ¶ 19, whether Mr. Mason 

lacks impartiality when deciding this case depends on how fixed his predisposition 

is.  

30. In this case where there is a clash between the economic interest of the investor 

and its actual obligations to the State, among the points that Respondent is going 

to raise are the climate change arguments. Nonetheless, Mr. Mason, the Claimant-

appointed arbitrator, in his past public comments, showed a pre-determined 

unfavorable view towards that kind of arguments of States. Later, he also arbitrated 

in Hewer Plants case – a case with similar factual and legal background with this 

case, and voted against climate change arguments of Wellfalcon, which shows no 

sign that he has ever changed his mind on such matter. Lastly, in Mr. Mason’s post 

on social media, his pride in his participation in Hewer Plants case further confirms 

how fixed his pre-judgement on certain issues of this Arbitration.  
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31. In light of all of the above, a reasonable and informed third party would find it 

highly likely that Mr. Mason has preconceptions about issues in the present case. 

As a result, pursuant to Art. 12 of the UNCITRAL 2010, he should be removed 

from this Arbitration. 

B. Respondent’s notice of challenge was sent within the legitimate 

submission time  

32. According to Art.13(1) of the UNCITRAL 2010:  

“A party that intends to challenge an arbitrator shall send notice of its challenge… 
within 15 days after the circumstances mentioned in articles 11 and 12 became 
known to that party.”  

33. Respondent’s challenge is sent on 16 June 2019,25 while Mr. Mason’s appointment 

as arbitrator in Hewer Plants was made public for the first time on 2 June 201926. 

It was also on that day that Respondent learned about his interview in 2018 via that 

piece of news. The post on social media was later published on 3 June 201927. 

Therefore, it can be concluded that this challenge was sent within 15 days after 

Respondent have learnt about the circumstances giving rise to our challenge. 

34. Since there is no provision in the Arbitration Rules requiring Respondent to 

perform a thorough due diligence on the arbitrator appointed by Claimant, not to 

mention that the Arbitration station podcast is not a widespread or popular source 

of media, it should never be Respondent’s obligation to know of the podcast in 

advance. 

35. Hence, Respondent’s notice of challenge was sent within the time regulated in Art. 

13(1) of the UNCITRAL 2010. 

36. In conclusion, Mr. Mason should be dismissed from this Arbitration, since 

Respondent’s challenge was rightfully submitted and provides valid grounds for 

such disqualification. 

 

                                                
25 Record, line 1119, p. 44. 
26 Record, line 1238, p. 50. 
27 Record, p. 51. 
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PART TWO. JURISDICTION 

II. Claimant has no standing 

37. The Tribunal lacks jurisdiction over the dispute because the right to claim under 

the ASNEC Treaty (A) is separable from the investment of MFNB and (B) was not 

legitimately assigned to Claimant. 

A. The right to claim under the ASNEC Treaty of MFNB is separable from 

its investment 

38. It is a generally accepted view that treaty claims are at least in principle separable 

from their underlying investments. This is confirmed in many cases, namely: 

39. In Daimler, the tribunal found that it should accord standing to any qualifying 

investor under the relevant treaty texts who suffered damages as a result of the 

allegedly offending governmental measures at the time that those measures were 

taken – provided that the investor did not otherwise relinquish its right to bring an 

ICSID claim.28  

40. In El Paso Energy, the tribunal concluded that, even in case of a sale of the 

investment, “the claim continues to exist… unless, of course, it can be shown that 

it was sold with the investment.”29  

41. In line with the above, it should be acknowledged that MFNB’s right to bring 

claims against Respondent under the ASNEC Treaty cannot automatically be 

transferred along with MFNB’s investment. Even when MFNB’s investment was 

rightfully assigned to Claimant, that could not guarantee the validity of the 

assignment of claim. Later in Respondent’s second argument, it also will be proven 

that GNB is not a legitimate successor of the right to arbitration under the ASNEC 

Treaty.  

                                                
28 Daimler, ¶ 145. 
29 El Paso Energy, ¶ 135. 
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B. The right to claim under the ASNEC Treaty was not legitimately assigned 

to Claimant 

1. The right to arbitrate given to MFNB under the ASNEC Treaty is intuitu 

personae such that it cannot be unilaterally assigned  

42. To begin with, Respondent contends that international law shall prevail in 

determining the assignability of the claim. In the ASNEC Treaty, the right of a 

qualified foreign investor to make a claim on his own behalf and submit the claim 

to international arbitration is given in Article X on the settlement of investment 

disputes.30 It is thus uncontroversial that the claim right given to investors is 

established under a multilateral treaty, or in other words, public international law. 

In line with this, the transfer of such claim right shall also be governed by 

international law, including the ASNEC Treaty itself.  

43. Under international law, there are limits on the assignability of the claim as it is 

necessarily intuitu personae. Although the ASNEC Treaty does not contain any 

legal framework for the assignment of claims, this does not mean that there is no 

limitation on the assignability of treaty claims in the context of this Treaty. Under 

public international law, it is uncontroversial that treaty claims are necessarily 

intuitu personae, in other words, they have a close link to the personality of the 

original investor, and therefore cannot be freely assigned. Indeed, James Crawford 

has suggested so in Brownlie's Principles of Public International Law.31 In this 

publication, Professor Crawford opines that “investment treaty claims are 

essentially claims intuitu personae under international law, and this imposes limits 

on their assignability”. This should be an appropriate approach to interpret an 

international investment agreement.  

44. In cases where international investment agreements do not explicitly address the 

assignability of rights arising under them, such matter should be interpreted in 

accordance with the principles embodied in the VCLT.  

                                                
30 Record, lines 1715 – 1716, p. 65. 
31 Crawford, p. 678. 



TEAM COHEN 

	 16	

45. Under Art. 31.1 of the VCLT on the general rule of interpretation:  

“A treaty shall be interpreted in good faith in accordance with the ordinary 
meaning to be given to the terms of the treaty in their context and in the light of its 
object and purpose.” 

46. Pursuant to Art. 31.3(c) of the VCLT, together with the context, any relevant rules 

of international law applicable in the relations between the parties shall be taken 

into account. 

47. Furthermore, in accordance with Art. 32 of the VCLT on the supplementary means 

of interpretation, the circumstances of the treaty’s conclusion are among the 

supplementary means of interpretation needed to confirm the meaning resulting 

from the application of Art. 31. 

48. Here, in line with the above provisions of Art. 31, the intuitu personae nature of 

treaty claims in international law should be applicable in the interpretation on the 

matter of claim’s transferability, because such nature of treaty claims are closely 

related to the assignability of such claims.  

49. Moreover, it is also necessary to take into consideration the context of the ASNEC 

Treaty where the Contracting Parties stressed in the preamble the necessity for the 

most efficient exploration, production, distribution and use of energy and energy 

resources, as well as the need to encourage and create favorable conditions for 

investors of other Contracting Parties to make investment in the ASNEC Region.32 

Therefore, it should be interpreted that the rights given to investors under the 

ASNEC Treaty, including the right to bring claims against States, are special and 

prioritized offers provided by States with a view to creating a firm and long-term 

investor-State relationship that can ensures the efficiency of the exploration, 

production, distribution and use of energy and energy resources. Such favorable 

rights, hence, are usually carefully granted to specific qualified investors, and more 

importantly, should not be arbitrarily transferred unconditionally. 

50. To sum up, the right to arbitrate under the ASNEC Treaty is serparable from other 

rights arsing from the Financing Agreement because it is gorverned by public 

                                                
32 Record, lines 1592 – 1595, p. 62.  
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international law, under which, such claim right is not freely transferable. 

Therefore, both MFNB and Claimant should have beared in mind the intuitu 

personae nature of the claim right that restricts its transferabilitily.  

2. Without Respondent’s consent, MFNB’s assignment of claim to 

Claimant is invalid 

51. In the case at hand, Respondent’s contention is that MFNB cannot freely transfer 

its claim right to Claimant without the consent of Respondent. Because that State 

consent is necessarily required in the assignment of treaty claim is widely 

acknowledged, both in international investment arbitrations and public academic 

opinions of scholars. 

52. In practice, the tribunal in Mihaly seemed to take the view that an investor's transfer 

of rights arising under an international investment agreement was generally not 

possible without the host State's approval. The claimant in this case suggested that 

he had been assigned “all the rights, interests, and claims” previously held by a 

Canadian company, while Sri Lanka objected that the personal nature of the 

transactions and negotiations precluded the possibility of a valid assignment of any 

claim of rights without the consent of Sri Lanka.33 This tribunal sided with the 

respondent in finding that: 

“a claim under the ICSID Convention… is not a readily assignable chose in action 
as shares in the stock-exchange market or other types of negotiable instruments”.34  

53. Additionally, in the book “The ICSID Convention: A Commentary”, after listing 

ICSID cases in which claims were assigned, Christoph Schreuer and other authors 

came to a conclusion that the approval of the extension of jurisdiction ratione 

personae to the successor will be assumed if the host State is aware of and agrees 

to the assignment of rights and duties.35 

54. Moreover, according to Nelson Goh’s article in Journal of International Dispute 

Settlement: 

                                                
33 Mihaly, ¶ 16. 
34 Mihaly, ¶ 24. 
35 Schreuer, p. 185. 
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“it could be argued that an over-liberal admittance of assignee-investors may 
exacerbate the tension between investor rights and a state’s right to regulate, 
particularly where an assignee-investor may not be genuinely concerned about the 
long-term impact of the investment on the host state.”36 

55. Hanno Wehland, in his article named “The Transfer of Investments and Rights of 

Investors under International Investment Agreements – Some Unresolved Issues”, 

also opined that:  

“it would be surprising if States had intended to allow investors to freely transfer 
rights in an area that is still being perceived as particularly sensitive and closely 
linked to issues of sovereignty. Even if transfers were limited to an investor's co-
nationals, States would still lose control over who could assert treaty breaches and 
bring arbitral proceedings against them. In the absence of clear treaty language 
to such an effect, it must be concluded that this could not have been the intention 
of the signatories.” 37  

56. In his conclusion, he stated that:  

“rights arising out of treaty breaches that preceded the transfer will typically stay 
with the transferor and cannot be assigned to the transferee without the host State's 
consent. In practice this means that where an investor wants to monetize both the 
investment and the rights he has as a result of earlier treaty breaches, he will need 
to find a solution transferring the economic interest in any payment and the 
outcome of any adjudication, while formally keeping his position as the owner of 
these rights.”38 

57. Regarding the case at hand, without Respondent’s consent, on 1 July 2017, MFNB 

assigned to GNB its right to claim compensation from Respondent under the 

ASNEC Treaty via the Assignment Agreement.39 Although the parties did include 

“relevant rules of international law” as governing law in Clause 3 of the 

Assignment Agreement40, international law was never applied to such assignment. 

Had international law really been applied, MFNB and Claimant would have asked 

for Respondent’s consent before implementing such assignment. Nonetheless, it 

was not until the Assignment Agreement had already been executed, that 

Respondent was notified of the deed of such assignment.41 Regardless of this, it 

                                                
36 Goh, p. 23 – 41. 
37 Wehland, p. 565 – 576. 
38 Ibid. 
39 Record, lines 1545 – 1546, p. 60.  
40 Record, lines 542 – 544, p. 24. 
41 Record, lines 1821 – 1822, p. 67. 
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should be interpreted that Respondent’s silence on receiving this notification does 

not equal any approval or consent.  

58. To conclude, since no consent of Respondent was given to the assigment of claim 

between MFNB and Claimant, such unilateral assignment is invalid. Therefore, 

GNB is not entitled to bring claims under the ASNEC Treaty, and this Tribunal 

does not have jurisdiction to hear Claimant’s case. 

III. The phase-out of coal-fired power generation implemented through Law 

66/2016 is not attributable to Respondent under international law 

A. ASNEC has an international legal personality 

59. In the ICJ case, it is believed that it is necessary to first establish whether the IO 

hold independent legal personality to determine its rights and responsibilities and 

attribution of conduct thereof.42 Due to the absence of international legal 

personality, an IO may be viewed as a simple collection of its members (or 

Common organ), which would result in all of the IO’s conduct being attributed to 

the members. 

60. In essence, States together create new IO through constituent treaty (herein the 

ASNEC Founding Charter). This constituent treaty will often contain the scope, 

remit and powers of the organisation and it also recognize the legal personality of 

an entity, sometimes explicitly but usually implicitly,43 through interpretation of 

the constituent instrument or being considered alongside other international 

instruments such as the subsequent treaties.44  

61. In this case, MS confered power onto ASNEC organization, which is explicitly 

stated under Art. 61, the joint purpose and objectives;45 Art. 115, the discretion to 

enact binding legal act;46 Art. 120, the attribution of conduct between MS and the 

organization and moreover.47   

                                                
42 Reparation; Nigel, p. 32. 
43 Ibid. 
44 Detter, p. 33. 
45 Record, lines 753 – 769, p. 32. 
46 Record, lines 787 – 795, p. 33. 
47 Record, lines 800 – 804, p. 33. 
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62. Although, there is no provision explicitly stating the legal personality of the 

ASNEC organization, pursuant to the preamble and Art. 20 of the Seoul 

Agreement, ASNEC self-declared its competence to enter into international 

agreement and to comply with the obigations therefrom.48 Therefore, like other IO, 

ASNEC has an international legal personality with full capacity to enter into the 

international agreement and takes full responsibility for itself or MS.  

B. The implementation of the Law 66/2016 is attributed to ASNEC on the 

basis of agent of international organization  

63. Because IO, as a fictional legal entity, is entirely reliant on its organs and agents 

to acheive the joint purpose and carry out its function. In some circumstances, IO 

does not only act via its organs and agents but may also act through its MS or State 

Organs for the assistance. Organs of  IO usually exercise on an administrative level 

rather than a practical operational level, such as making decisions and placing strict 

obligations on their MS or State Organs to implement their goal.49 In such situation, 

IO shall be said to be acting indirectly and the conduct of that organs or agents is 

automatically attributed to an IO where there is an organic or institutional link.50 

64. Pursuant to Art. 2(d) of the ARIO:  

““agent of an international organization” means an official or other person or 
entity, other than an organ, who is charged by the organization with carrying out, 
or helping to carry out, one of its functions, and thus through whom the 
organization acts.” 

65. The definition of “agent” does not exclude the organs of MS, which may include 

a legal person or entity, as long as it is in charge of carrying out or helping to carry 

out IO functions.51 By this meaning, when the State Organ implements a binding 

decision of the IO, it has essentially been charged by the IO with carrying out one 

of its functions, and thus the IO shall be viewed as acting through the State Organ 

as its agent.  

                                                
48 Record, lines 843 – 846, p.35; Record, line 920, p. 36.	
49 Tzanakapoulos, Attribution of Conduct. 
50 ARIO, Art. 6.  
51 ARIO Commentary, p. 55. 
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66. In this case, Art. 120 of the ASNEC Founding Charter explicitly states that the 

organs of MS in theirs obligation to enforce or implement the legal acts of the 

Association and the attribution of conduct between MS and the Association, shall 

be governed by Art. 6 and 7 of the ARIO.52 To achieve the core objectives referred 

to in Art. 61, State Organs are considered as the agents of the Association with the 

obligation on implementing the Coal Directive before the due day.53 Because the 

promulgation of Law 66/2016 is the result of strict compliance with the will and 

direction from the Association, thereby this conduct shall be attributed to the 

Association. 

C. Even if the conduct can not be attributed in this manner, it shall be on the 

basis of an “effective normative control” 

67. On the other aspect, it should be taken into account that the conduct of State Organ 

shall be attributed on the basis of an “effective normative control” under the 

criterion of Art. 7 of the ARIO. The difference between Art. 6 and 7 is whether the 

State Organ is placed at the disposal or is fully seconded to the IO, thereby the 

general rule set out in Art. 7 shall apply. On this basis, the State Organ’s conduct 

can be attributed to the IO under Art. 7 if it meets two requirements that: the organs 

or agents must (1) be under the effective control and (2) be placed at the disposal 

of the IO.  

1. The state organ is under effective normative control 

68. There is no specific definition for “effective control” in ARIO, in fact, a general 

IO usually exercises its functions through soft power and rarely have the ability to 

exercise factual control over susceptible conduct.54 It is clear that Art. 7 was drafted 

with military forces in mind as it is considered that IO can exercise “factual 

effective control”, such as giving directions or instructions over the forces.55 

However, in fact, a general IO usually exercises “effective normative control” 

                                                
52 Record, lines 800 – 804, p. 33.	
53 Record, lines 1495 – 1499, p. 58. 
54 See supra fn. 49.  
55 Gaja, p. 110 – 115. 
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through legal channels or constitutional organs,56 the EU for instance.57 And once 

the IO legally binds an MS to carry out, or refrain from carrying out a certain act, 

it will have exercised the totality of its power to control, including the possibility 

of penalties and other ‘punishments’ for non-compliance.  

69. The MS is bound to implement the decisions of the IO, due to the “normative 

power” of the IO (Normative control can be understood as legal control).58 Where 

the exercise of such a power obliges an MS to strictly implement the IO’s will, 

leaving no room for manoeuvre or free choice to act, in such situation, the IO can 

be said to be exercising effective normative control over the MS.59 Therefore, 

normative control can amount to effective control for the purpose of attribution of 

conduct. 

70. In this case, Respondent as other MS is bound to the ASNEC legal acts and policies 

and shall be imposed the penalty if there is the existence of a serious and persistent 

breach, including the failure to enforce or implement a legal act of the Association 

in accordance with Art. 115 and 120.60 Thus, Respondent is only allowed to choose 

form and methods for the implementation but not the right to postpone or ignore 

the direction from the Association. 

2. The state organ is placed at the disposal 

71. As stated above, also this criterion seems to relate solely to the situation of state 

military organs being placed at the disposal of an IO for a peacekeeping operation. 

However, the plain meaning of the phrase “at the disposal” is that: “available for 

you to use anytime”.61 Similarly, the main difference between military forces act 

                                                
56 See supra fn. 49. See also Talmon, p. 413.  
57 Declaration (No.19) on the implementation of Community law annexed to the Final Act of the Treaty on 
European Union, done at Maastricht on 7 February 1992: OJ C 191, 29 July 1992, p.95 that: “EU creates laws 
which are implemented through MS institutions rather than EU institutions without further input or control.  Thus 
the EU, in such a situation, does not oversee every action nor does it necessarily have knowledge of each act or 
omission.”	
58 Tzanakopoulos, Disobeying the Security Council, p. 40 – 45. 
59 Tzanakapoulos, Domestic Court Reactions, p. 59. 
60 Record, lines 807 – 836, p. 34. 
61 Macmillian dictionary, https://www.macmillandictionary.com/dictionary/british/at-your-disposal (last 
accessed 10 September 2020) 
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in implementing binding resolutions and State Organ strictly implementing 

resolution is a geographical location.  

72. However, regardless of geographical location, MS or IO always retains control 

over its organs. In this case, in the territory of the MS, State Organs usually 

implement the will of the IO pursuant to domestic legislation passed by the state 

legislature, be it legislation giving direct effect to decisions or legislation which 

implements a specific decision.62 Because understanding “the disposal” only as 

relating to control that shall limit the application scope of Art. 7 and was not the 

motivation for drafting the ARIO or the desired aim, this limitation is unnecessary 

and fails to reflect practice. Thus, the “disposal” should be interpreted broadly as 

meaning the entity being always made available to implement the will of the IO, 

rather than being placed in the same geographical location.  

  

                                                
62 Dimopoulos, p. 263. 
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PART THREE. MERITS 

IV. The Respondent did not violate Article II(1) of the ASNEC Treaty  

73. Claimant may argue that the FET standard in Article II(1) is a “broad” standard, 

which may protect its Legitimate Expectations or require Transparency from the 

Host State (Respondent). However, the broad interpretations of FET standard have 

been widely criticized63 and FET clauses are not insurance policies.64   

74. As explained below, the FET standard is equivalent to the minimum standard of 

treatment under customary international law. Therefore, Respondent has violated 

neither that minimum standard of treatment, nor the broad concept of FET as 

articulated by Claimant. 

A. There is no basis for breach of Article II(1) of the Treaty on Fair and 

Equitable treatment (FET) 

1. Fair and Equitable treatment is equated to minimum standard of 

treatment under customary international law  

75. There is wide support for the interpretation of FET as being equal to the 

international MST under customary international law, a view that is consistent with 

“the evolution of investment law and international law and with the identical role 

assigned to FET and to the international minimum standard.”65 

76. The origin and historical development of FET standard reflect the view that FET 

is “synonymous” with the international minimum standard, which are strongly 

recognized by (i) general view from OECD, NAFTA, WTO; (ii) the approaches to 

the FET in treaty practice; and (iii) the view of Tribunal in preceding awards. 

i. The general view from OECD, NAFTA, WTO  

77. The origin of the phrase “Fair and Equitable” treatment is usually traced to the 

OECD Convention of 1967.66According to the Notes and Comments to the OECD 

                                                
63 Picherack, p. 272. 
64 Impregilo, ¶ 290. 
65 See supra fn. 63, p. 256.		
66 Haeri, p. 33. 
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Draft Convention, which “represented the collective view and dominant trend of 

OECD countries on investment issues”67 states:  

“The phrase “fair and equitable treatment”, customary in relevant bilateral 
agreements, indicates the standard set by international law for the treatment due 
by each State with regard to the property of foreign nationals ... The standard 
required conforms in effect to the “minimum standard” which forms part of 
customary international law.” 

78. The prevailing view of OECD countries at the time of the OECD Draft Convention 

was that the fair and equitable treatment standard conformed to the international 

minimum standard of customary international law. Furthermore, this view was 

reconfirmed by the OECD’s Committee on International Investment Multinational 

Enterprises in 1984.68 

79. In addition, in 2001, NAFTA FTC, a body composed of representatives the three 

State parties issued a joint interpretative note confirming that the FET standard 

stipulated under Art. 1105(1) of NAFTA would not impose any obligations in 

addition or beyond the minimum standard of treatment required by customary 

international law, it states: 

“Each Party shall accord to investment of investors of another Party treatment in 
accordance with international law, including fair and equitable treatment and full 
protection and security.” 

80. Also, a document prepared by the WTO Secretariat for the Working Group on the 

Relationship between Trade and Investment also states that the principle of “fair 

and equitable treatment” has its roots in customary international law.69   

ii. The approaches to the FET in treaty practice  

81. However, outside the general view from developed countries, there is a prevailing 

view is that, absent any explicit treaty wording equating the fair and equitable 

treatment standard with the international minimum standard, the fair and equitable 

treatment standard must be interpreted as an “autonomous standard” in 

accordance with its ordinary meaning, rather than as a reference to the international 

                                                
67 OECD FET, p. 4. 
68 UNCTAD FET, p. 21. 
69 WTO, ¶ 36 – 39.	
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minimum standard.70 To avoid this broad interpretations set out by certain arbitral 

tribunals and leaving a room for investor (Claimant) to arbitrarily interpret FET 

clause, many countries such as the United States, Canada and Mexico, the EU as a 

whole have clarified their investment treaty practice to make clear that FET is 

intended to correspond to the international minimum standard.  

82. For example, the new 2004 US Model BIT in its Art.5 and recently the US Free 

Trade Agreements71 in their Chapter on Investment go further and attempt to define 

the minimum standard of treatment. They provide that: “Each Party shall accord 

to covered investments treatment in accordance with customary international law, 

including fair and equitable treatment and full protection and security.” Or 

Canada’s new FIPA model,72 contains similar language and links the “fair and 

equitable treatment” to the minimum standard:  

“The Minimum Standard of Treatment ensures investments of investors, fair and 
equitable treatment and full protection and security in accordance with the 
principles of customary international law…” 

83. In this case, even though the FET clause in ASNEC Treaty is defined as a type of 

the “FET linked to international law” and is not expressly stated linking to the 

minimum standard of treatment, some Tribunals have found that such content of 

this clause can be equated with the MST.73 Such as in M.C.I. case, under Art. 

II(3)(a) on FET provision, which provides:  

“Investments shall at all times be accorded fair and equitable treatment, shall 
enjoy full protection and security and shall in no case be accorded treatment less 
than that required by international law.”74 

84. As mentioned, the ASNEC Treaty has the similar wording treaty with that of BIT 

between Argentina-Ecuador.  In regards of the phrase “International law” in those 

clauses the Tribunal give a view that it links to customary international law:  

                                                
70 See supra fn. 66, p. 34; See also VCLT, Art. 31(1), which reflects customary international law, provides that: 
“A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of 
the treaty in their context and in the light of its object and purpose” 
71 OECD, p. 12.  
72 Ibid.  
73 See supra fn. 68, p. 58,59. 
74 M.C.I., ¶ 369. 	
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“The Tribunal notes that fair and equitable treatment conventionally obliges States 
parties to the BIT to respect the standards of treatment required by international 
law. The international law mentioned in Article II of the BIT refers to customary 
international law…”75 

iii. The view of Tribunal in the previous awards 

85. As mentioned above, from the historical development of FET standard, there were 

huge positions supporting the view that the minimum standard of treatment under 

customary international law still remains central to any analysis of the content of 

the FET standard.76  

86. Over 80 year old, Neer remains a prominent reference in both commentary on the 

international minimum standard, and in investment treaty jurisprudence.77 Many 

tribunals and scholars still often refer to Neer because it reflects high threshold for 

Host State responsibility and set out the bad faith as being an important feature to 

prove a violation of MST.78 It states: “The propriety of governmental acts should 

be put to the test of international standards ... the treatment of an alien, in order 

to constitute an international delinquency should amount to an outrage, to bad 

faith, to willful neglect of duty, or to an insufficiency of governmental action so far 

short of international standards that every reasonable and impartial man would 

readily recognise its insufficiency.” 

87. Subsequent Arbitral Tribunals have also adopted a similar standard. Prominently, 

in Genin, the tribunal states:  

“While the exact content of this standard is not clear, the tribunal understands it 
to require an “international minimum standard” that is separate from domestic 
law, but that is, indeed, a minimum standard.”79 

88. Or in Lauder, the tribunal adopted a similar test:  

                                                
75 Ibid.  
76 Kläger, p. 55-61, at 60 (noting that efforts to interpret the fair and equitable treatment standard separately from 
its connection to the international minimum standard are problematic, because “the terms ‘fair’ and ‘equitable’ 
are almost devoid of any concrete meaning” in and of themselves). 
77 See supra fn. 66, p. 30.  
78 Wang, p. 265; See also supra fn. 68, p. 45. 
79 Genin, ¶ 367.  
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“Fair and equitable treatment is related to the traditional standard of due diligence 
and provides a “minimum international standard which forms part of customary 
international law.”80  

2. Legitimate Expectations are not part of Minimum standard of Treatment 

under customary international law  

89. In any event, Claimant may rely on the broad standard or uncertainty on definition 

of FET clause to interpret it as autonomous standard or plain meaning, thereby 

Claimant may argue that protection of Legitimate Expectation is an important 

element of the FET standard and protects investors against any changes from 

certain Host State measures. However, nowadays, many investors misuse the 

concept of FET standard to benefit themselves or evade responsibility on public 

interests. Thus, the concept of the FET standard has been recently abused. 

90. As pointed out that the FET standard shall be interpreted as synonymous with the 

MST under customary international law. Yet, in international investment law it 

might be said that the legal foundation of Legitimate Expectation lacks a clear 

theory and doctrine81 and its concept has no apparent grounding in customary 

international law.82 Also, because of its patchy application, Legitimate Expectation 

cannot be said to become as a general principle of law83 or a basis to impose 

obligation of Host State to protect an investor’s expectations and guarantee against 

changes in the legal environment.84  

91. Recently, the International Court of Justice has shared the similar view with United 

State in Lone Pine v. Canada, which states:  

“The Court notes that references to legitimate expectations may be found in 
arbitral awards concerning disputes between a foreign investor and the host State 
that apply treaty clauses providing for fair and equitable treatment. It does not 
follow from such references that there exists in general international law a 
principle that would give rise to an obligation on the basis of what could be 
considered a legitimate expectation.”85 

                                                
80 Lauder, ¶ 292. 		
81 Henckels, p. 4 – 5. 
82 Ibid. 
83 Ibid. 
84 Lone Pine, ¶ 26 – 27. 
85 Bolivia, ¶ 162.  
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92. Furthermore, many commentators and arbitrators have also severely criticized the 

expansive interpretation of the FET standard taken by some tribunals:  

93. Patrick Dumberry states:  

“No tribunal has gone through the exercise of determining the customary nature 
of the concept of legitimate expectations. No attempt has been made to 
comprehensively examine State practice and opinio juris. In the present author’s 
view, there is little support for the assertion that there exists under customary 
international law any obligation for host States to protect investors’ legitimate 
expectations.”86 

94. The Arbitrator Nikken in Suez, states:  

“The assertion that fair and equitable treatment includes an obligation to satisfy 
or not to frustrate the legitimate expectations of the investor… does not 
correspond, in any language, to the ordinary meaning to be given to the terms ‘fair 
and equitable.”87 

3. In any event, the challenged measures did not frustrate Claimant’s 

legitimate expectations and Claimant’s alleged investment was treated fairly 

and equitably  

95. As set out above, Legitimate Expectations are not part of the minimum standard of 

treatment, which is synonymous with the FET standard. Even assuming that they 

were, Claimant’s Legitimate Expectations are not violated by Respondent. 

96. In general, no BITs stipulate explicitly the contents of the FET standard. This has 

left the determination of the contents of FET to the arbitral tribunals and they have 

to decide on case by case that brought before them. However, the FET shall be not 

only defined on the basis of the treaty wording (as proved above) but also, at the 

same time, several factors introduced from the previous tribunal practice need to 

be established for a violation of FET.88   

97. Even though Legitimate Expectations are considered as “dominant element” of 

FET standard, not all investor’s expectations are legitimate and reasonable,89 they 

should have been interpreted and taken into account all relevant factors in the light 

                                                
86 Dumberry, p. 159 – 160.  
87 Suez, ¶ 3.  
88 See supra fn. 80, p. 278 – 279.  
89 Id. p. 302.  
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of the circumstances of each case.90 Following from the statement of Tribunals in 

Duke Energy v. Ecuador and other cases91, it is possible to identify a number of 

key qualifying elements: (i) legitimate expectation may arise only from the State’s 

specific representation or commitments made to the investor, on which the latter 

has relied; (ii) The investor must be aware of the general regulatory environment 

in the host country; and (iii) Investor’s expectations must be balanced against 

legitimate regulatory activities of host countries.  

i. Legitimate expectation may arise only from the State’s specific 

representation or commitments made to the investor, on which the 

latter has relied 

98. Firstly, it is important to determine the moment of representation is made because 

the investor’s Legitimate Expectations shall only be established thereafter the 

representation is made and the investor making decision to invest specifically relies 

upon such representation or assurance from the host state.92 With respect to the 

frustrated expectations, which must exist at the same time when investors making 

investment. Then the investors need to prove their detriment in reliance on it.  

99. A number of Tribunal have held that the protection of Legitimate Expectation only 

be taken into account when such expectation must be based on the representation 

from the host state. In LE&G, it states:  

“the investor’s fair expectations have the following characteristics: they are based 
on the conditions offered by the host State at the time of the investment; they may 
not be established unilaterally by one of the parties; they must exist and be 
enforceable by law…”93 

100. In a similar view, the tribunal in Duke v. Ecuador noted, by reference to LE&G, 

that:  

“To be protected, the investor’s expectations must be legitimate and reasonable at 
the time when the investor makes the investment. The assessment of the 
reasonableness or legitimacy must take into account all circumstances, including 
not only the facts surrounding the investment, but also the political, 

                                                
90 Ibid.; See also Noble Ventures, ¶ 185.  
91 Continental Casualty, ¶ 261. 	
92 See supra fn. 68, p. 71; See also Viñuale, p. 352 – 353. 
93 LG&E, ¶ 130.  
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socioeconomic, cultural and historical conditions prevailing in the host State. In 
addition, such expectations must arise from the conditions that the State offered 
the investor and the latter must have relied upon them when deciding to invest.”94 

101. In this case, being attracted by potential economic development of coal-fired power 

in Respondent nation,95 Claimant expected the investment opportunities through 

prolonged negotiations with several local authorities and intended to invest prior 

to any specific representation,96 such intention and expectation shall not be 

considered as based on representation or assurance from the host state. Therefore, 

the investor’s expectation did not arise from the specific representation of 

Respondent, but only from the unilateral expectation and self-assumption that there 

would be opportunities to invest in the strong political support for coal-fired power 

plant.  

102. Secondly, the Governor of Ticadia, Mr. Ji-Yeong did not make any specific 

representation or commitment as alleged by Claimant. Even the general statement 

or communication shall not always amount to specific commitment unless the 

object and purpose of the statement “is to give the investor a guarantee on which 

it can justifiably rely.”97 Claimant misunderstood the contents of this 

representation, as its nature, a specific commitment is not communicated by 

legislation or policy statements that are generally applicable.98 Therefore, the 

investor has the right to expect that Respondent would offer a stable legal 

framework, but it does not mean that the expectation has the effect of freezing of 

the legal system or the disappearance of the regulatory power of the State.99 

103. Claimant will allege that the governor made his statement in the interview with 

Ticadian Weekly Journal.100 However, this was just a general statement for the 

interview on journal to convince foreign investors to invest in Ticadia which is the 

best place for the future development. In fact, although coal-fired power has a huge 

                                                
94 Duke Energy, ¶ 340. 
95 Record, lines 55 – 60, p. 5.   
96 Record, line 1442, p. 57. 
97 In this regard, Continental Casualty Tribunal considers that all general statements have to be examined 
carefully before determining that they amount to specific commitments.  
98 See supra fn. 80, p. 305. 
99 Ibid. 
100 Record, lines 68 – 73, p. 6.   
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impact on Respondent’s economy, Ticadia still in shortage of electricity and had 

long been relying on the electricity produced by the power plants in the 

neighboring municipalities,101 thus the general statement made by the governor in 

order to attract investment on the power plant and try to make his best effort for 

citizens here are understandable.  

104. Moreover, there was no evidence or document issued by the Government reflecting 

any such specific promise has been made.102 The Minutes of meeting on 19 August 

2009 did not reflect any specific purpose or particular behavior or precise object 

that Mr. Ji-Yeong promises to do for foreign investors.103 The wording in these 

minutes only emphasized an attempt in Governor’s power conferred by Laocan 

Law to support and cooperate in the construction process.104 It limits the scope of 

competence within the Laws, which latter shall be affected by any changes from 

the Government. Even the wording of the operating license of Ticadia-1 clearly 

suggests that the investor could have expected some natural alteration in the 

domestic law.105 Therefore, the minutes and the license were not sufficient 

specificities to establish a justifiable guarantee on which the investor can rely. 

ii. The investor must be aware of the general regulatory environment in 

the host country 

105. Investors may lose their legitimate and reasonable expectation if they are aware of 

the risks but then ignore when an investment is made.106 In general, investors 

should also be aware and take into account the level of country’s development and 

a general regulatory environment in which they was operating.107 The Methanex 

decision is most illustrative on this point, the tribunal in that case pointed out: 

“Methanex entered a political economy in which it was widely known, if not 
notorious, that governmental environmental and health protection institutions at 
the federal and state level, operating under the vigilant eyes of the media, 
interested corporations, non-governmental organizations and a politically active 

                                                
101 Record, line 1445, p. 57. 	
102 Record, lines 665 – 670, p. 28.   
103 Record, p. 10.  
104 Record, lines 177 –  180, p. 10.  
105 Record, line 670, p. 28, p. 30.  
106 See supra fn. 80, p. 305. 
107 See supra fn. 68, p. 71. 
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electorate, continuously monitored the use and impact of chemical compounds and 
commonly prohibited or restricted the use of some of those compounds for 
environmental and/or health reasons… Methanex entered the United States market 
aware of and actively participating in this process. It did not enter the United 
States market because of special representations made to it.”108 

106. In such situation, the investor’s logic is that the riskier a market is, the more profits 

that can be expected, even they are well aware the risks involved but still made an 

investment in the market, the claimant could not later on claim that its legitimate 

and reasonable expectation was frustrated. By choosing a riskier market, a foreign 

investor does so at his own danger.109 

107. In this case, the coal industry is a political economy sector that not only contributes 

to economic growth but also impacts political policies in Respondent nation. 

However, from 2000 to 2015, there were several fluctuations in environment and 

politics which were signals for an unstable future of the coal sector in Respondent 

nation. IEO Articles on 14 May 2008; 23 February 2013; and 10 December 2010 

subsequently,110 demonstrate the continuously success of the growing global trend 

for the transition into green energy, it comes from the widespread support in 

ASNEC region through a green agenda in mid-2000. Except for LWM, which still 

remain conservative policies on coal industry. Following the global trend, the 

recently formed Laocan green party confirmed to include the development of 

renewables into their political agenda and was anticipated to hold a majority in 

Laocan Parliament soon.111 At that time, from an economic and political 

perspective, although Respondent had a coal-orient economy, against the global 

development trend that directly make Respondent backward and make the coal 

industry outdated and risky for investment. Furthermore, an unusual high on 

number of natural disasters mostly occurred in Respondent nation, was the direct 

consequence from the development of coal industry and should have been taken 

into account by the investors.112   

                                                
108 Methanex, ¶ 9. 	
109 See supra fn. 80, p. 306.  
110 Record, p. 9, 15, 31. 
111 Record, line 315, p. 15; See also Record, lines 1476 – 1489, p. 58.    
112 Record, line 1470, p. 58; See also Record, p. 31. 
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108. Likewise, in Parkering-Compagniet v. Lithuania, when investing into a country 

which will be in political transition, the investor should have regarded changes in 

the legislative regime as likely.113 By deciding to invest notwithstanding this 

possible instability, the Claimant took the business risk to be faced with changes 

of laws possibly or even likely to be detrimental to its investment. Therefore, in 

this case, Claimant as a sophisticated and experienced investor should have 

collected all information and considered carefully but then still decided to make 

investment in this risky business environment. 

iii. Investor’s expectations must be balanced against legitimate 

regulatory activities of host countries 

109. The interests and rights of both foreign investors and the host state should be 

balanced rather than protection being provided merely to the foreign investor.114 In 

this connection, many Tribunals stated that the interests or expectations of the host 

state must be taken into account and recognized the host state’s right to enact 

public-interest legislation, even if the changes negatively affect a foreign investor’s 

Legitimate Expectation.115   

110. Following this point of view and echoing the tribunal’s view in Saluka, the tribunal 

in EDF added:  

“Legitimate expectations cannot be solely the subjective expectations of the 
investor. They must be examined as the expectations at the time the investment is 
made, as they may be deduced from all the circumstances of the case, due regard 
being paid to the host State’s power to regulate its economic life in the public 
interest.”116 

111. Also, in Vivendi, the tribunal accepted that a newly elected government with a 

policy perspective different from its predecessor was entitled to reverse course. 

However, the tribunal suggested that this change should be accompanied by a 

                                                
113 Parkerings, ¶ 335 – 336.		
114 See supra fn. 80, p. 304. 
115 See supra fn. 68, p. 73, 74. 
116 Saluka; see also EDF, ¶ 219. 
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transparent and non-coercive renegotiation of the contract at issue, and not through 

threats of rescission based on colorable allegations of impropriety.117 

112. In this case, besides creating a stable and equal business environment for foreign 

investors, the Host States still have their responsibility for their citizens. As being 

stipulated under Art. VII and IX of the ASNEC Treaty, the Respondent has its own 

discretion to to adopt or modify according to environment law on the basis of 

protecting human, animal or plant life and health notwithstanding it may affect the 

investments. It is not a conclusion that Respondent may mistreat the investor, 

although the Coal Directive provides explicitly that the ASNEC Member State 

shall pay no compensation to owners and/or operators of the coal-fired plant 

subject to phase-out, Respondent still introduced support schemes to provide 

incentives for the integration of electricity from renewable sources in the electricity 

market.118 This was goodwill for a renegotiation from Respondent to support and 

reduce detriment also it balanced the interests of both parties. Therefore, 

Respondent treated Claimant’s investment fairly and equitably. 

4. The challenged measured is reasonable and non-discrimination 

113. Under Art.II(1) there is a guarantee phrase that: “no Contracting Party shall in any 

way impair by unreasonable or discriminatory measures their management, 

maintenance, use, enjoyment, or disposal...” 

114. The standard of “reasonableness” has no different meaning in this context than in 

the context of the “fair and equitable treatment” standard with which it is 

associated; and the same is true with regard to the standard of “non-

discrimination”. The “reasonableness” standard requires that the State’s conduct 

bears a reasonable relationship to some rational policy, whereas the standard of 

“non-discrimination” requires a rational justification of any differential treatment 

of a foreign investor.119 

                                                
117 Vivendi, ¶ 7.4.31.		
118 Record, lines 1500 – 1505, p.58.  
119 See supra fn. 116, ¶ 460.	
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115. In this case, Law 66/2016 complying with the joint purpose referred in Art. 61 

under ASNEC charter; and other subsequent treaties, legal acts such as the ASNEC 

energy charter; Seoul Agreement; Coal Directive in order to protect the humankind 

and animal, to preserve and improve the quality of the environment for the better 

future. Respondent’s measure is reasonable with the core value of ASNEC's 

policies, whereas there was no factual evidence of discriminatory measures or 

treatments among investors in the same economic sector. 

B. There is no basis for breach of Article II(1) of the Treaty on Full 

Protection and Security (FPS)  

1. FPS requires states to exercise due diligence to protect only the physical 

security and property of foreign nationals 

116. From the traditional approach, many investment arbitration tribunals have 

considered the FPS standard as part of the customary international minimum 

standard of treatment.120 The host state under circumstances may have to exercise 

“due diligence” in order to protect the investors and their investments from the 

physical violence stemming from State Organs or private parties.121 A State will 

only breach its obligations if the State’s measures show such a degree of 

negligence, defective administration of justice or bad faith which falls below the 

standards of international law.122 

117. In this case, there was no evidence for the physical violence from Host State or 

Third Parties and the Claimant did not suffer from any physical damage at that 

time. Therefore, there is no breach of FPS and Respondent shall not have an 

obligation to protect under FPS standard. 

                                                
120 El Paso, ¶ 522 (“The Tribunal considers that the full protection and security standard is no more than the 
traditional obligation to protect aliens under international customary law and that it is a residual obligation 
provided for those cases in which the acts challenged may not in themselves be attributed to the Government, but 
to a third party.”)  
121 Schreuer FPS.  
122 Laura A. Mecham, p. 443.  
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2. FPS does not contain legal protection even if it does, Respondent has not 

breached FPS 

118. As mentioned above, FPS is considered as part of the minimum standard of 

treatment under customary international law which only requires the host state’s 

obligation to provide protection and security from physical interruption. Many 

tribunals favor the view that the FPS obligation only protects the physical integrity 

of foreign investments.123 As a matter of interpretation, it is important to 

distinguish FPS standard from other standards, especially FET standard, because 

it appears unconvincing to assume that two standards listed separately in the same 

document have the same meaning and approach. By maintaining this distinction 

makes FPS standard meaningful and uncomplicated.124 Accordingly, FET requires 

the host State to refrain from behavior that appears unfair and inequitable while 

FPS requires the State actively to protect the investment from adverse 

interference.125 Therefore, the legal protection shall not be considered as part of 

FPS standard. 

119. However, even if Legal Protection appears in FPS standard, Respondent did not 

breach because the investor has the right to expect that Respondent would offer a 

stable legal framework, but it does not mean that the expectation has the effect of 

freezing of the legal system or the disappearance of the regulatory power of the 

State. 126 

  

                                                
123 Enron, ¶ 286; See also PSEG, ¶ 258 – 259.  
124 See supra fn. 80, s.5, in The Relationship of Full Protection and Security to FET.  
125 Ibid. 
126 See supra fn. 80, p. 305.	
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PRAYERS FOR RELIEF 

For the foregoing reasons, Respondent respectfully requests this Arbitral Tribunal 

to render an award in favor of Respondent, as follows:  

1. To sustain Respondent’s proposal of dismissing Mr. Perry Mason.   

2. To find that Claimant has no standing to bring up the claim for arbitration at 

KCAB.   

3. If the Arbitral Tribunal finds it has jurisdiction to hear the dispute: 

a. To declare that the measure concerned is not attributable to Respondent.   

b. To declare that Respondent did not violate the obligations prescribed in Art. 

II(1) of the ASNEC Treaty.   

 

 

Respectfully submitted on September 23, 2020. 

By: Team Cohen  

On behalf of Claimant Goliath Nation Bank JSC   

 


