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STATEMENT OF FACTS 

The parties to this arbitration are Goliath National Bank JSC (hereinafter CLAIMANT) and 

Republic of Laoc (hereinafter RESPONDENT) and the case concerns the alleged actions of 

respondent against claimant’s investment in the coal fired-power plant in Laoc. 

CLAIMANT is a joint-stock company in Mercuria, structured under the laws of Laoc for the 

purpose of investing in Ticadia-1(850 MW coal-fired power plants). Financing Agreement N° 

0940394 (“Financing Agreement”) was concluded between the subsidiary of Mountaintop — 

Ticadia-1 LLC — and MFNB itself. 

RESPONDENT is the Government of the Republic of Laoc. Domestic electricity production in 

Laoc is dominated by coal-fired power plants, which are supplied by locally extracted coal from 

the more inland lying areas. Foreign investors own some of Laocan coal-fired power plants 

maximizing utilization of economic resources in order to promote local development.  

TIMELINE OF EVENTS  

August 2009  Mountaintop started to explore constructing a coal fired power plant 

in Laoc. The governor of Ticadia travelled to Mercuria on several 

occasions and delivered at least 15 (fifteen) presentations. He also met 

with representatives of Mountaintop. 

1 December 2010    MFNB and Ticadia -1 LLC entered into a Financing Agreement 

(MFNB - granted loan - USD 600,000,000). 

15 December 2010  Ticadia-1 LLC, relying on MFNB’s loan, bought a plot of land, 

obtained a construction permit, and began the construction of the 

power plant. 
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3 February 2012 Founding Charter of the Association of Sovereign Nations for 

Economic Cooperation (ASNEC). 

19 May 2012 Enactment of ASNEC Energy Investment Treaty. 

21 June 2012. Treaty Concerning the Encouragement and Reciprocal 

Protection of Energy Investments in the ASNEC Region which was 

ratified by the Republic of Laoc. 

25 September 2014 License for the commercial operation of the 850 MW Ticadia-1 Power 

Plant; operational period of 40 years 

13 December 2015 ASNEC Declaration made upon the ratification of the Seoul 

Agreement. 

11 January 2016 The Seoul Agreement was ratified by the Republic of Laoc. 

1 February 2016 The Seoul Agreement entered into force. 

17 February 2016 Directive (ASNEC) of the Council on the renewable sources of energy 

motive the Coal Directive regulates the phase-out in detail and 

provides explicitly in Article 7(3) that the ASNEC Member States 

shall pay no compensation to owners and/or operators of the coal-fired 

power plants. 
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6 July 2016   Laoc adopted “Law 66/2016” (The phase out of coal energy on the 

territory of Laoc). Under which all coal-fired power plants on the 

territory of Laoc shall be phased out by 31 December 2028. Due to the 

law Ticadia -1 forced to shut down 26 years before from the expected 

lifetime. 

5 Dec 2016  Laoc enacted law 72/2016(on energy transition). Laoc Renewable 

Company (LRC) established by the government. LRC is to be owned 

and funded entirely by Laoc.  

10 January 2017 MFNB’s notice of Ticadia-1’s failure to comply with the Financing 

Agreement and request for additional security from Mountaintop. 

10 February 2017 Mountaintop’s reply to the MFNB’s notice and request under the 

Financing Agreement. 

6 May 2017 MFNB took Mountaintop to ICC arbitration seeking to enforce the 

guarantee under the Financing Agreement. 

1 July 2017 MFNB & GNB signed an Assignment Agreement assigning GNB all 

the rights arising out of and in connection with the Financing of T-1. 

Assignment done at a total amount of USD 150,000,000. 

9 May 2018 Transcript of The Arbitration Station podcast episode featuring an 

interview with Perry Mason on climate change context. 
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31 Jan 2019 GNB sent notice of Arbitration to Respondent, appointing Mr. Perry 

Mason as its Arbitrator. Arbitration got registered under KCAB 

International. 

15 February 2019 Perry Mason’s Statement of Independence and Impartiality in 

accordance with the UNCITRAL Arbitration Rules Article 11. 

5 March 2019 KCAB International letter on the constitution of the Arbitral Tribunal. 

2 June 2019 International Arbitration News article “First tribunal rules on ASNEC 

climate change measures.” 

3 June 2019 Perry Mason’s post on social media for the first Tribunal rules on 

ASNEC Climate Change Measures. 

16 June 2019 Respondent’s Challenge of Mr. Mason. 

16 June 2019 Response to Respondent’s challenge from Mr. Mason and Counsel for 

the Claimant. 

15 July 2019 The Arbitral Tribunal and the Parties held a procedural conference in 

order to discuss the further procedure related to the challenge of Mr. 

Mason. 
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CLAIMANT INVOKES ARBITRATION FOR 

ATTRIBUTION OF CONDUCT AND VIOLATION OF 

FET STANDARD UNDER ASNEC ENERGY 

INVESTMENT TREATY.  

 CLAIMANT 

[Goliath National Bank JSC] 

 

RESPONDENT 

[Republic of Laoc] 

 
CONSTITUTION OF A 3 MEMBER TRIBUNAL 

1. DANIEL CRANE [PRESIDENT] 

2.  PERRY MASON 

 

3. GISELLE GWENAELLE 

 

RESPONDENT CHALLENGES HIS 

IMPARTIALITY AND INDEPENDENCE. 

IT REQUESTS THE UNCITRAL TO 

DECIDE THE CHALLENGE. 

UNDISCLOSED 

APPOINTMENT IN TWO 

PREVIOUS CASES.  

LEGAL AND FACTUAL 

SIMILARITIES WITH 

PREVIOUS APPOINTMENTS.  

PUBLICATION OF ARTICLE 

ON INTERNATIONAL 

ARBITRATION NEWS. 

INTERVIEW AND SOCIAL 

MEDIA POST: AN 

EXPRESSION OF BIASED 

OPINIONS. 

REPUBLIC OF LAOC IMPLEMENTED 

COAL PHASE-OUT (“Law 66/2016”). 

ALSO, ADOPTED (Law 72/2016) LAW 

ON ENERGY TRASITION. 

 

AS THE COAL DIRECTIVE WAS 

BROUGHT UP BY THE ASNEC, 

RESPONDENT SOLELY ATTRIBUTES 

THE ASNEC. 

MARKET VALUE OF THE 

ASSESTS DROPPED 

SIGNIFICANTLY.  

MFNB ASSIGNED GNB THE 

RIGHTS AND CLAIMS TO THE 

FINANCING AGREEMENT. 

GNB APPROACHED ARBITRAL 

TRIBUNAL AND CLAIMED 

VIOLATION OF FET. 
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SUMMARY OF ARGUMENTS 

ISSUE 1: Arbitrator Perry Mason’s disqualification from the arbitral tribunal. 

Mr. Mason should be removed from the tribunal in accordance with Article 12 of the 

UNCITRAL Arbitration Rules as his negligence of obligations and several public expressions on 

Climate Change, are perpetually opposing states, creating justifiable doubts on his Impartiality 

and Independence as an arbitrator for the pursuant proceedings. Non-disclosure of ‘Hewer Plants 

JSC v. Wellfalcon’ and ‘C-Energy LLC v. Wellfalcon’ case creates ‘justifiable doubts’  and 

demonstrates Mr. Mason’s negligence of his obligation of disclosure under Article 11 of 

UNCITRAL Arbitration Rules. Mr. Mason’s Participation in the previous and present 

appointment, on cases ‘arising from the same directive and active contribution in the award 

rendition of the Hewer Plants JSC case, puts the decision making of our case in Jeopardy. Mr. 

Mason’s State of Mind on States and their actions, in Climate Change context, are perpetually 

opposing the State. Mr. Mason’s comments about his prior experiences with environmental 

rights and his approach towards environmental protection in an interview and multiple 

appointments in Climate Change Arbitration by only claimants raises doubts in the eyes of a 

reasonable third person, on the advantage being taken of Mr. Mason’s perception of states in 

climate context.  Multiple circumstances prove Justifiable Doubts on Mr. Mason’s Impartiality 

and Independence.   

 

ISSUE 2: The Jurisdiction of the tribunal and no standing of the claimant in the pursuant 

proceedings.   

The Arbitral Tribunal has no Jurisdiction to hear the dispute submitted by the claimant under the 

ASNEC Energy Investment Treaty as the Assignment Agreement does not have the essential 

requirements for International Treaty claims i.e. Intuitu Personae jurisdiction. The claimant is 

not an Investor under the ASNEC Energy Investment as significant shareholders of the claimant 

are not within the ambit of ‘nationality’ i.e. the members of ASNEC Energy Treaty required 

under Article I(1) of the Treaty and because GNB is not organized in accordance with the law 

applicable in Ticadia-1 LLC. The claimant does not have Investment under the ASNEC Energy 

Treaty as The requirement of ‘control or ownership over assets’ under Article (I) Clause (I) is not 

met by the claimant. The claimant, not being an investor, essentially eliminates the factor of 
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Investment under the ASNEC Energy Treaty. The claimant not being an investor the treaty has 

no access to pre-consented arbitration due to lack of Ratione Voluntatis jurisdiction. 

 

ISSUE 3: The challenged measures are not attributable to the respondent. 

Challenged measure is attributable to ASNEC under ARIO Article 6 because an IO is a subject 

of international law and is bound by its obligations under the agreements to which it is a party. 

The association enforces or implements its legal acts through the organs of its member states. 

Given that an ‘agent’ is ‘someone through whom the organization acts, Laoc can be considered 

as an agent of ASNEC.  Challenged measure is also attributable to ASNEC under ARIO Article 

7. A member state, at the complete disposal of an international organization, cannot be held 

responsible for acts which are under the effective control of the latter entity. ASNEC exercised 

effective control over the conduct of Laoc as member states were not given sufficient discretion 

to implement the directive. Laoc was also bound by its obligations that arose from the Seoul 

Agreement on Climate Change. 

 

ISSUE 4: Respondent provided fair and equitable treatment to the claimant. 

Respondent provided a fair and equitable treatment to the claimant. The  Implementation of  

phase-out law (“Law 66/2016”), on coal fired power plants was in good faith as and in public & 

global  interest. Republic of laoc provided a stable and predictable legal framework to the 

claimant and brought the law which was in due process as the respondent was complying with 

the treaty obligations. Also, the legitimate expectations of the investor were not violated as no 

specific representations were given by the respondent. Moreover, the claimant was not due 

diligent and was not concerned about climate change. 

Arguendo, even if the tribunal thinks that the FET was violated, then the actions taken were in 

necessity and the precautionary principle was invoked due to irreversible character of the 

damages. 
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ARGUMENTS 

ISSUE 1: ARBITRATOR PERRY MASON’S DISQUALIFICATION FROM THE ARBITRAL TRIBUNAL. 

 

A. Mr. Mason should be removed from the tribunal in accordance with Article 12 of the 

UNCITRAL Arbitration Rules.  

“Any arbitrator may be challenged if circumstances exist that give rise to justifiable doubts as to 

the arbitrator’s impartiality or independence.”1 Mr. Mason was appointed as an arbitrator by 

Goliath National Bank JSC i.e. the claimant, on 16th of March, 2018.2 In Alpha Projektholding, 

the tribunal required respondent to establish facts which would give rise to the inference that 

“clearly, the person challenged is not to be relied upon for independent judgment, or that a 

readily apparent and reasonable doubt as to that person’s reliability for independent judgment 

has arisen from the facts established.”3 

However, Mr. Mason’s failure to disclose his previous appointments with similar legal and 

factual backgrounds creates justifiable doubts.4 Therefore, Mr. Mason failed to comply under 

Article 4.2 (d) of IBA rules for International Arbitrators 1987 where the arbitrator is  obliged to 

disclose all the grounds of disqualification, such as if the arbitrator had any prior knowledge of 

any dispute which would give rise to justifiable doubts in the mind of a reasonable party.5 Mr. 

Mason’s non-disclosure when taken together with his biased comments towards state sovereignty 

creates an understandable apprehension of being predisposed.6  

Mr. Mason should be removed from the tribunal because [A.1] Mr. Mason’s non-disclosure 

creates ‘justifiable doubts’, [A.2] as he failed to disclose about his multiple appointments in 

Climate Change Arbitration by Claimants. [A.3] Mr. Mason’s State of Mind on actions of States, 

in Climate Change context, are perpetually opposing the State which [A.4] raise Justifiable 

Doubts on Mr. Mason’s Impartiality and Independence. 

 

                                                             
1   UNCITRAL, Article 12(1). 
2   Compromis, §75. 
3   Alpha Projektholding, ¶37. 
4   Compromis, §45. 
5   IBA Rules of Ethics for International Arbitrators 1987, Clause 4.2 (d). 
6   Compromis, §49. 



9 

[A.1.] Mr. Mason’s non-disclosure creates ‘justifiable doubts’ under Article 11 of 

UNCITRAL Arbitration Rules. 

According to Article 11 of UNCITRAL Arbitration Rules, an arbitrator at the time of 

appointment and throughout the arbitral proceedings is obliged to disclose any circumstances 

which are likely to give rise to justifiable doubt.7 Numerous arbitration rules provide that 

arbitrators must disclose any circumstances that could ‘give rise to justifiable doubts’ regarding 

their ‘impartiality or independence,’ and this obligation begins before they are appointed and 

remains a continuing one throughout the process.8  

Mr. Mason at the time of appointment failed to disclose about his previous appointment in the 

cases arising from ASNEC Directive with various legal and factual similarities.9 In the current 

case, Mr. Mason’s three consecutive appointments as an arbitrator by only claimants pursuing 

arbitration against host states, is a sufficient basis for a reasonable concern as to his questionable 

impartiality and independence.10  

Further, Mr. Mason’s non-disclosure creates justifiable doubts because [A.1.a.] Mr. Mason’s 

appointment in ‘Hewer Plants JSC v. Wellfalcon’ and ‘C-Energy LLC v. Wellfalcon’ case. and , 

[A.1.b.] Mr. Mason’s previous and present appointment, on cases ‘arising from the same 

directive, creates justifiable doubts. 

 

[A.1.a.] Mr. Mason’s appointment in ‘Hewer Plants JSC v. Wellfalcon’ and ‘C-Energy LLC v. 

Wellfalcon’ case. 

Mr. Mason’s appointment as an arbitrator in the case of ‘Hewer Plants JSC v. Wellfalcon’, which 

is the first tribunal to rule on ASNEC’s Climate Change measures, makes it familiar with facts 

and laws resulting in predisposition.11 This case has been publicly objectified as a 

‘groundbreaking’ decision by Mr. Mason on his Social Media profile.12 In the present matter 

similar charges are made that arbitrators may have incentives to decide in favor of claimants in 

order to increase their prospects of reappointment which results in his bias and this is evident 

                                                             
7   UNCITRAL, Article 11. 
8   UNCITRAL,  Article 11. 
9   Compromis, §45. 
10  Compromis, §60; Vivendi  ¶. 
11  Compromis, §51. 
12  ibid. 



10 

from his contribution and remarks in the Wellfalcon case, in favor of allowing claims and 

awarding damages against governments.’13  

In OPIC Karimum, the Tribunal expressly disagreed with the statement in Tidewater that 

multiple appointments are neutral.14 The two members state that “multiple appointments of an 

arbitrator by a party or its counsel constitute a consideration that must be carefully considered in 

the context of a challenge.”15 Further they stated that “multiple appointments of an arbitrator are 

an objective indication of the view of parties and their counsel that the outcome of the dispute is 

more likely to be successful with the multiple appointee as a member of the tribunal than would 

otherwise be the case.”16 

Thus, Mr. Mason’s appointment as an arbitrator in ‘Hewer Plants JSC v. Wellfalcon’ and ‘C-

Energy LLC v. Wellfalcon’, along with the present case being appointed from the claimant’s, 

creates justifiable doubts over the independence and impartiality of the arbitrator. Also, Mr. 

Mason’s consecutive appointments in the Climate Change context from Claimant’s side indicate 

that the outcome of the dispute is more likely to be successful in the favor of claimants.  

Henceforth, it creates justifiable doubts in the eyes of a reasonable person. 

 

[A.1.b.] Mr. Mason’s previous and present appointment, on cases ‘arising from the same 

directive, creates justifiable doubts. 

Respondents were surprised to learn from the published article that Mr. Mason acted as an 

arbitrator in the case of Hewer Plants JSC v. Wellfalcon and C-Energy LLC v. Wellfalcon.17 

Respondents had so far been unaware of Mr. Mason’s appointment in these cases which raises 

justifiable doubts in this case.18 From publicly available information it was discovered that the 

factual and legal background of Hewer Plants JSC v. Wellfalcon is very similar to the present 

case.19 

Both cases have arisen out of a sovereign state’s exercise of its right to regulate by phasing-out a 

coal-fired power plant to address a threat not only to the well-being of its people but of all 

                                                             
13  Gus, ¶¶152–153. 
14  Tidewater,  ¶60. 
15  OPIC, ¶47. 
16  ibid. 
17 Compromis, §50. 
18 Compromis, §47. 
19 Compromis, §50. 
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people.20 Moreover, both cases have ultimately originated from the same measure, namely 

ASNEC’s Directive 2016/86.21 A significant overlap of factual and legal issues between multiple 

cases raises justifiable doubts as to an arbitrator’s ability to be unaffected by previously gained 

information.22 Therefore, the decision made by Mr. Mason would lead the case towards 

jeopardy.  

 

[A.1.c.] Mr. Mason puts the decision of our case in Jeopardy. 

The issue of ‘Fair and Equitable Treatment’ standard is common in both the cases, and the 

tribunal of the Hewer Plants JSC Case, has established an award, where the issue of FET 

standard is provided against the State i.e. in favor of Wellfalcon.23 A similar concern was raised 

by the Claimants in Caratube case, the Unchallenged Arbitrators followed the Claimant’s 

argument according to which Mr. Boesch cannot serve as an arbitrator because his appointment 

in the present arbitration is not based on merits but on the Respondent’s and its Counsel’s view 

“that the outcome of the dispute is more likely to be successful as a member of the tribunal than 

would otherwise be the case”.24  

Henceforth, Mr. Mason’s contribution in the award of the Hewer Plants case cannot be 

neglected. His contribution and exposure of similar arguments arising from the same statute of 

ASNEC’S Directive and parametric factual similarities, will have his persuasion of the context in 

our case with a partial mind and the inability to arbitrate independently due to revision of never-

ending arguments amongst similar cases puts the decision in our case, in jeopardy.  

 

[A.2.] Mr. Mason’s multiple appointments in Climate Change Arbitration by Claimants 

raises doubts in the eyes of a reasonable person. 

Multiple Appointments lead to an arbitrator’s perception of an issue as apparently biased by 

revision of never-ending common arguments within such arbitrations.25 It was essential for Mr. 

Mason that he should have informed the parties in advance and notified the parties of how the 

                                                             
20 Compromis, §45. 
21  ibid. 
22  Caratube, ¶76-91.  
23  Compromis, §50. 
24  Caratube, ¶107. 
25  Caratube, ¶32. 
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questions had been put in order that the parties had the opportunity to evaluate the advice and 

comment.26  

Impartiality refers to the absence of bias or predisposition towards a party.27 Independence is 

characterized by the absence of external control.28 Independence and impartiality both "protect 

parties against arbitrators being influenced by factors other than those related to the merits of the 

case.”29 Since the enactment of ASNEC’s Directive on Renewable Resources of Energy, Mr. 

Mason's appointment in Climate Change arbitrations have only been nominated from the 

claimants, who claimed compensation for violation of investment arbitration due to some climate 

change domestic laws or policies of the respective cases. There was no information publicly 

available containing information concerning Mr. Mason’s nomination in Hewer Plants JSC v. 

Wellfalcon on any platform and at any time prior to 5 March 2019.30  

Mr. Mason has already formed a firm opinion on the matters at issue in the present case is further 

confirmed by his public jubilation at the decision in the Hewer Plants case on social media, 

where he called it a ‘ground-breaking’ decision.31 Therefore, his appointment in this case will 

result in the breach of natural justice.  

 

[A.3.] Mr. Mason’s State of Mind on actions of States, in Climate Change context, are 

perpetually opposing the State. 

Mr. Mason’s perception of a State’s conduct in the Climate Change context appears as being 

taken advantage of by various claimants who are willing to pursue arbitration against their host 

states.32 The article mentioned in Exhibit R-8, revealed that Mr. Mason has had already voiced 

an opinion on issues relevant to this Arbitration in an interview to a prominent podcast called 

‘The Arbitration Station’.33  

Mason’s generalizing reference to state conduct in certain past investment arbitrations and not 

where tribunals held that measures taken for environmental or public health measures were 

                                                             
26  AMEC. 
27  Elitech, ¶44. 
28  ibid. 
29  Abaclat, ¶29. 
30  Compromis,§71.  
31  Compromis,§45.   
32  Compromis, §49. 
33  Compromis, §45. 
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lawful, shows that he does not consider environmental law arguments relevant and at least 

subconsciously distrusts states in the exercise of their regulatory powers.34  

Mr. Mason’s point of view regarding climate change is reflective of his biasness when in an 

interview with The Arbitration Station, he said that “Climate Change treaties, if they can be 

considered treaties at all,”35 such remarks reflect bias and pre-judgment which will impair his 

duty to adjudicate the matter solely on the basis of evidence presented by the parties. 

Mr. Mason’s state of mind can be comprehended by [A.3.a.] Mr. Mason’s comments about his 

prior experiences with environmental rights and [A.3.b.] Mr. Mason's approach towards 

environmental protection in an interview. 

 

[A.3.a.] Mr. Mason’s comments about his prior experiences with environmental rights. 

Mr. Mason’s Interview with Arbitration Station, is witness to his expressions of him sharing 

situations where “States resort to climate change arguments in support of their actions.” Such 

expression of mindset by Mr. Mason demonstrates him as perpetually opposing a State’s 

sovereign practices. 

According to him environmental measures is an excuse given by a government for their profit. 

He opposes state’s action of protecting its people against climate change as it is an uncontested 

fact that between the year 2000 and 2015, ASNEC countries experienced a massive increase in  

the number of natural disasters occurring in their territory, including at least 14 major floods, 6 

of which took place in Laoc.36 Millions of houses were destroyed in Laoc, causing damage to its 

population and rising concerns not only in the Laocan government but worldwide.37  

 

[A.3.b.] Mr. Mason's approach towards environmental protection in an interview. 

Mr. Mason’s questionable remarks towards State and their Sovereign Actions along with the 

Climate Change Treaties in Investment Treaty Arbitrations, showcases his personal bias, which 

raises apprehension of bias on Mr. Mason’s impartiality and independence as an arbitrator, to 

                                                             
34  Compromis, §46.  
35  Compromis, §49. 
36  Compromis, §31.  
37  Compromis, §27. 



14 

neutrally assess the merits of this case without taking Respondent’s Arguments as curtained 

behind Climate Change context.38  

Public statements made outside the context of the arbitration can also raise doubts as to an 

arbitrator’s independence and impartiality. As decided by the tribunal of Perenco Ecuador Ltd. 

the challenge against Honourable Brower as arbitrator, was sustained for the reason that from the 

point of view of a reasonable third person having knowledge of the relevant facts; the comment 

made by judge Brower in an interview constitute circumstances that give rise to justifiable 

doubts.39 In a very similar scenario where Mr. Mason was as well aware of the facts and laws 

discussed in the case of Wellfalcon dispute, which clearly indicates that his public expression 

give rise to justifiable doubts and therefore, showcases his personal bias. 

 

[A.4.] Negligence on obligation of disclosure and perceptive public expressions opposing 

States raise Justifiable Doubts on Mr. Mason’s Impartiality and Independence. 

In accordance with Article 12 of the UNCITRAL Arbitration Rules, Mr. Mason’s Public 

Statements and negative opinions on State’s sovereign conduct and his personal bias provides 

justifiable doubts on his impartiality and independence.40 Appointment by the claimant in C-

Energy LLC v. Wellfalcon and this continuous chain of appointments is notable that since the 

enactment of the ASNEC Directive on Renewable Resources of Energy, Mr. Mason's 

appointment in climate change arbitration has only been nominated from the claimants of the 

respective cases.41 The impartiality of arbitrators is central to the entire arbitral process, whereas, 

partiality is inevitable when considering multiple appointments with parametric legal and factual 

similarities.42 

The Tribunal of Perenco v. Ecuador Case stated that ‘Judge Brower’ is actually biased against 

Ecuador or has actually prejudged the merits of the dispute and his actions are necessarily in 

accordance with the challenge to be sustained under the IBA Guidelines.43 Applying the 

‘appearance of bias test’, Judge Brower would be disqualified if “circumstances have arisen 

since the appointment, that, from a reasonable third person’s point of view having knowledge of 

                                                             
38  Compromis, §49. 
39  Perenco Ecuador, ¶70. 
40  ibid. 
41  Compromis, §60. 
42  CC/Devas, ¶65.  
43 Perenco Ecuador, ¶44. 
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the relevant facts, give rise to justifiable doubts” as to Judge Brower’s impartiality or 

independence.44  

The fact that Mr. Mason believed that cases like the Hewer plants JSC did not require specific 

disclosure, because of his perspective towards States and their actions in the Climate Change 

context.45 His perception of a State’s conduct in the Climate Change context appears as being 

taken advantage of by various Claimants who are willing to pursue arbitration against their host 

states.  Mr. Mason's continuous chain of appointments in arbitrations arising from the same 

statute is no coincidence; in fact this is an objective chain of consequences.  

Each of these circumstances in itself and even more so when taken together i.e. neglect towards 

Obligation of Disclosure on cases that essentially can jeopardize the decision in our case, that is 

also a fueled factor with his Apprehension of Bias in knowledge, which in-turn is also leading to 

Multiple Appointments by Claimants against Host States,  have undermined the respondent's 

trust in its position being given full consideration in this arbitration and have raised justifiable 

doubts about Mr. Mason’s Impartiality and Independence. In such a scenario, an arbitrator’s 

mind is bound to be coloured by the prior treatment of issues which are common between the 

two cases.46 

 

 

 

 

 

 

 

 

                                                             
44  Perenco Ecuador, ¶44.  
45 Compromis, §52. 
46  EnCana, ¶45. 
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ISSUE 2: The Jurisdiction of the tribunal and no standing of the claimant in these 

proceedings. 

 

B. Arbitral Tribunal has no Jurisdiction to hear the dispute submitted by Claimant under 

the ASNEC Energy Investment Treaty. 

Jurisdiction of a tribunal is determined with reference to the dispute settlement clause of the 

ASNEC Energy Investment Treaty. In the present case, under Article X (2) of the Treaty it is 

stated that “the investor party to the dispute may submit the dispute to an arbitral tribunal.”47 

This phrase requires an investor to submit the claims.  

The respondent submits that GNB is not an investor of a contracting party and does not have an 

‘investment’ pursuant to the definition under Article I (1) and (4), in the ASNEC Energy 

Investment Treaty because assignment agreement is invalid under international law. The 

Assignment Agreement does not qualify as a valid investment pursuant to article I (1) of the 

ASNEC Energy Investment Treaty.  

Arbitration Tribunal does not have jurisdiction to hear the present dispute because [B.1.] The 

Claimant is not an Investor Pursuant To Article 1 of the ASNEC Energy Investment Treaty. 

Therefore, [B.2] the Assignment Agreement is not in accordance with the requirements of 

International Treaty Claims and is in violation with the principle of Pacta Sunt Servanda. 

Henceforth, [B.3.] the claimant does not have Investment under the ASNEC Energy Treaty. 

After considering the entire circumstances [B.4.] claimant’s claims are inadmissible, and the 

tribunal should dismiss them at the jurisdictional stage.  

[B.1.] The Claimant is not an Investor Pursuant To Article 1 of the ASNEC Energy 

Investment Treaty. 

The claimant is not an Investor under Article(1) (4) of the Treaty48, which states the requirement 

of “a natural person having the citizenship or nationality of or who is permanently residing in 

that Contracting Party in accordance with its applicable law” and “a company or other 

organisation organised in accordance with the law applicable in that Contracting Party.” 

                                                             
47  Compromis, §65. 
48  Compromis, §62. 
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Claimant is not an investor under this law because [B.1.a] Claimant does not fulfill the 

nationality criteria under the law. [B.1.b] Claimant is not organised in accordance with the law 

applicable in Ticadia-1 LLC. [B.1.c] Claimant does not possess true ownership and control over 

the Ticadia-1 Coal-fired power plant. Notwithstanding under the definition of an Investor 

essentially dismisses the presence of Ratione Personae jurisdiction in the present proceedings. 

[B.1.a.] Significant shareholders of the claimant are not within the ambit of required 

‘nationality’ i.e. the members of ASNEC Energy Treaty. 

The claimant is a joint-stock company and all significant shareholders of GNB are large 

institutional investors from Europe and the United States.49 Neither of them being party to the 

ASNEC Energy Investment Treaty,50 dismisses the fulfillment of the essential requirement of 

Nationality within the ambit of Treaty. Thus, the claimant does not comply with Article I (4) (a) 

of the ASNEC Energy Investment Treaty.51 

 

[B.1.b.] GNB is not organized in accordance with the law applicable in Ticadia-1 LLC. 

The applicable laws in Ticadia-1 LLC are the laws of the Republic of Laoc.52 The claimant, in 

light of an incorporeal Assignment Agreement, which is apparently the only link between the 

claimant and Ticadia-1 Coal-fired Power Plant, is not organized in accordance with the laws 

applicable in Ticadia-1 LLC as per requirement under Article I(4)(b) of ASNEC Energy 

Investment Treaty.53  

 

[B.1.c] GNB does not possess true ownership and control over the Ticadia-1 Coal-fired power 

plant. 

Under the Article 1(1) of the Energy treaty, the term ‘investor’ requires that the investor is the 

owner, possessor or shareholder of an ‘investment’ in the territory of the other contracting state. 

The textual elements present in the Energy treaty suggest the need for some form of active 

participation.54  

                                                             
49  Compromis, §60. 
50  Compromis, §62. 
51  ibid. 
52  Compromis, §12. 
53  Compromis, §63. 
54  Loewen, ¶¶ 225, 237-242; Libananco, ¶ 556. 
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In Standard Chartered Bank v. Tanzania,55 the tribunal regarded treaty references to an 

“investment by” an investor,56 “territory in which the investment is made,”57 and “shall 

encourage companies to invest”58 as suggesting an “active relationship between investor and 

investment.”59 Accordingly, the tribunal found that passive ownership in a company unless this 

company is not controlled by the claimant, is not a sufficient investment.60 

No active relationship between GNB and Ticadia-1 coal-fired power plant during the 

construction or even during its functioning concludes the claimant's transaction as a divestment 

and does not prove them as an investor. 

 

[B.2.] The Assignment Agreement is not in accordance with the requirements of 

International Treaty Claims and is in violation with the principle of Pacta Sunt Servanda. 

A different personality between an assignee and assignor of an agreement imposes restrictions on 

the assignment of rights due to lack of ‘Intuitu Personae’ jurisdiction. The identity of the 

investor is the crucial element for allowing it to make an investment in the host state, rights 

arising pursuant to such investment cannot be transferred. Difference in the personality of the 

original investor i.e. Mercurian First National Bank and the claimant essentially determines the 

lack of Intuitu Personae jurisdiction in the present proceedings and hence, restrictions to 

assignment due to non-conformity with International Treaty Claims. 

The Assignment Agreement is not in accordance with the requirements of International Treaty 

Claims and is in violation with the principle of Pacta Sunt Servanda because [B.2.a.] No 

Commercial Rationale with the assignment by the claimant. [B.2.b.] Motive of Profit-derivation 

via the present proceedings is in Bad Faith. [B.2.c.] Assignment Agreement amounts to 

‘Restructuring Post-Investment’ to take advantage of pre-existing dispute. And, [B.2.d] 

Implementation of Assignment Agreement is in violation of Pacta Sunt Servanda. 

 

[B.2.a.] No Commercial Rationale with the assignment by the claimant. 

                                                             
55  Chartered, ¶¶ 222-225. 
56  Ibid, ¶ 221. 
57  Ibid, ¶ 222. 
58  Ibid, ¶ 229. 
59  Ibid, ¶ 221. 
60  Ibid, ¶ 230. 
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In our case, the personality of the Original Investor i.e. MFNB, was of a Commercial Rationale 

i.e. to invest in Ticadia-1 and receive interest on the provided loan, from the profits of Ticadia-1 

LLC, thus proving mutual benefit in good faith. Whereas, the claimant’s personality is of no 

reasonable Commercial Rationale from the transaction in the Assignment Agreement. 

The claimant fails to meet the high threshold for considering a sales contract as an investment.61 

The claimant did not involve the required contribution and duration within the territory of the 

Host State i.e. The Republic of Laoc. Especially, the transaction by the claimant did not amount 

to a risk different from that of an ordinary sales contract.  

The Tribunal needs to address whether the Assignment Agreement amounted to a mere ‘transfer 

of title in performance of a contract’ or to a contribution in furtherance of claimant’s commercial 

venture in the Republic of Laoc.62 The determinant factor is whether performance of the claimant 

amounts to a contribution greater than is typical for a company engaged in an ordinary sale of 

rights and claims.63 

In Cuba v Italy, the sale of medicine by a pharmaceutical company was found to be insufficient 

to qualify as a protected investment since performance of the sales contract had the immediate 

effect of replacing the goods sold with the agreed price.64 

 

[B.2.b.] Motive of Profit-derivation via the present proceedings is in Bad Faith. 

With no Commercial Rationale, claimant’s interest of transaction lies solely on the motive of 

profit derivation via the present proceedings. Claimant’s transaction in the Assignment 

Agreement is not bonafide as the amount of transaction is not equivalent or challenging to the 

original investment. In the absence of economic growth to the Host State, the Assignment 

Agreement does not feature the necessary requirements of risk and duration.65  The mere risk 

related to the success or failure of the pursuant proceedings is an ordinary risk that any party 

involved in legal proceedings would bear and cannot be equated with an investment risk. 

                                                             
61  Joy Mining, ¶58; Global Trading, ¶56; Romak, ¶205. 
62  Romak, ¶222.   
63  Joy Mining, ¶56; Global Trading, ¶56. 
64  Cuba/Italy, ¶219.  
65  Romak, ¶207; Nova Scotia, ¶100; GEA, ¶162; Abaclat, ¶¶346-351; KT Asia, ¶¶165-167.  
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The tribunal in Phoenix v. Czech Republic,66 in turn, defined four distinct considerations relevant 

to the evaluation of purported treaty shopping i.e. (1) the timing of the investment; (2) the timing 

of the claim; (3) the substance of the investment transaction and (4) the true nature of investment 

operations. 67  

The timing of the investment, with known circumstances that lead to dispute in the near future, is 

positive indicators of the claimant’s true nature of investment operations and malicious intention 

to gain profit from the pursuant arbitration. 

   

Under international investment law, unless the respective treaty provides otherwise,68 an investor 

may initiate a claim in respect of a dispute arising after, but not before the investor has made the 

relevant investment in the host state.69  

As regards to the determination of the true trade on which a dispute giving rise to an investment 

claim commenced, the tribunals often have to investigate whether the dispute already existed 

when the investment was made70 or whether the dispute had crystallized by the time the claim 

was made.71    

[B.2.c.] Assignment Agreement amounts to ‘Restructuring Post-Investment’ to take advantage 

of pre-existing dispute. 

“A change of corporate nationality amounts to abuse of process, if it is done at the moment when 

a future dispute is already foreseeable.”72 In our case, the foreseeable dispute had already been 

observed when the Claimant intended to go forth with the Assignment Agreement, having known 

that the Investment is not operational.  

The facts surrounding the claimant’s acquisition of shares expressly indicate that at the time of 

the transfer a future dispute was within reasonably foreseeable. This, in turn, is crucial in 

determining whether a corporate restructuring or acquisition is an investment amounts to an 

abuse of rights.  

 

[B.2.d] Implementation of Assignment Agreement is in violation of Pacta Sunt Servanda. 

                                                             
66  Phoenix, ¶¶ 135-144. 
67  Ibid. 
68  Loewen ¶ 130. 
69  Tidewater, ¶ 143; Gami, ¶ 93. 
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71  Tokios, ¶¶ 105-107. 
72  Pac Rim,  ¶ 2.23. 
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Article 26 of the Vienna Convention on the Law of Treaties i.e. ‘Pacta Sunt Servanda’73 states 

that “Every treaty in force is binding upon the parties to it and must be performed by them in 

good faith.”  

In the present proceedings, the guidance and reasoning of the ASNEC Energy Investment Treaty 

is present in the ‘preamble’ of the treaty that reads out as “Having regard to the importance of 

sustaining economic growth and development in the ASNEC Region through joint efforts in 

promoting intra-ASNEC investment flows.”74 promotes the idea of mutual benefit with a 

commercial rationale and sustained growth amongst ASNEC member States. It is clearly not the 

intention of the Treaty to expose the host states to unaccountable possibilities of claims against 

them.     

The cited reason for going forth with the Assignment Agreement by the claimant is due MFNB’s 

debt portfolio that led to lack of liquidity and hence, to avoid insolvency; they entered into the 

Assignment Agreement.75 The Ticadia-1 loan was only 10% of the debt portfolio of MFNB.76 

Such percentile discretions cannot amount to lack of liquidity or insolvency for a bank with 

major shareholders being large institutional investors from abroad.77  

The chain of consequences can be traced from ‘Mountaintop’s reply to the MFNB’s notice and 

request under the Financing Agreement’ i.e. Exhibit C-11, where it is stated that “the sooner we 

can sell Ticadia-1 LLC off, the better.”78 For the claimant to go forth with the assignment on 

transfer of rights and claims at 1,50,000 million dollars79 i.e. 25% of the total financed value of 

Ticadia-1 loan essentially proves the rationality of the claimant for buying rights to a dead-end 

project at a nominal purchase value and pleading 4,50,000 million dollars80 i.e. 75% of the 

originally invested amount and 300% of their transaction value for gaining rights to the 

Financing Agreement. 

Such circumstances prove the ingenuity of the Assignment Agreement and it’s necessary 

violation of ‘Pacta Sunt Servanda’ i.e. a general principle of International Law,81 by acting 

                                                             
73  VCLT, Article 26.  
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against the preamble of the Treaty in the pursuit of gaining from the present proceedings in Bad 

Faith. 

 

[B.3.] The claimant does not have Investment under the ASNEC Energy Treaty. 

Lack of Investment deprives the Claimant of Ratione Materiae jurisdiction in these proceedings. 

Notwithstanding the definition of investment under the ASNEC Energy Treaty, the claimant has 

no perusal without Ratione Materiae jurisdiction.  

The claimant does not have Investment under the ASNEC Energy Treaty because [B.3.a.] The 

requirement of ‘control or ownership over assets’ under Article (I) Clause (I) is not met by the 

claimant. and [B.3.b.] The claimant’s failure to make a contribution essentially eliminates the 

factor of Investment under the ASNEC Energy Treaty. 

 

[B.3.a.] The requirement of ‘control or ownership over assets’ under Article (I) Clause (I) is 

not met by the claimant. 

Inappropriate assignment of rights and claims restricts assign ability for international treaty 

claims. The definition of the term ‘investor’ requires that the investor is the owner, possessor or 

shareholder of an ‘investment’ in the territory of the other Contracting State,82 the absence of the 

‘investment’ under the Energy treaty by itself excludes the existence of an ‘investor’. Without a 

legitimate succession of ownership or control, the claimant does meet the aforesaid requirement 

required in the ASNEC Energy Treaty.   

 

[B.3.b.] The claimant’s failure to make a contribution essentially eliminates the factor of 

Investment under the ASNEC Energy Treaty. 

The claimant not being an ‘Investor of a contracting party’ in accordance with the Treaty, 

undisputedly eliminates the prospect of Investment under the ASNEC Energy Treaty.  

Contribution may manifest itself in different ways,83 in the present case there has been no 

contribution whatsoever; in particular, there has been no financial contribution. Although the 

respondent is aware that substantial contribution does not expressly mean financial contribution, 

there should be no doubt that as far as the contribution is financial it should be substantial to be 
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considered as being an investment. This finds support within five main basic characteristics of 

every investment determined by Schreuer,84 since he notes that the commitment shall be 

substantial.85 

 Thus, while GNB’s alleged actions do not comply with the scope and content of the term 

‘investment’ under the Energy treaty, being explicitly demonstrated above, GNB is not an 

‘investor’ under the treaty. 

 

[B.4.] Claimant’s claims are inadmissible, and the tribunal should dismiss them at the 

jurisdictional stage. 

Therefore, it is submitted that claimant's claims are inadmissible, this is so because the way and 

the circumstances under which the corporate restructuring, i.e. the transfer of the shares to GNB, 

amounted to abuse of process. In Pac Rim v. El Salvador, the tribunal made it clear that a change 

of corporate nationality amounts to abuse of process if it is done at the moment when a future 

dispute is already foreseeable.86 Furthermore, Tidewater v. Venezuela,87 emphasised that 

investors “could not have expected to obtain protection for pre-existing disputes.”88 This was 

also supported in Gami v. United Mexican States.89  

Therefore, the Respondent focused on the date of harm or injury in determining the date of the 

commencement of a dispute. In this respect Pac Rim v. El Salvador tribunal developed an 

approach to examine whether a dispute has already been afoot when the protection under the 

Energy treaty is gained. Thus, the tribunal stated: “Dividing-line occurs when the relevant party 

can see an actual dispute or can foresee a specific future dispute as a very high probability and 

not merely as a possible controversy.”90 Thus, if a cause of action has arisen prior to a 

restructuring, then a claim based on that cause of action would clearly have to be ruled as 

inadmissible.91  

                                                             
84  Schreuer (2001), §140. 
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Furthermore, among other factors, considered by previous tribunals as relevant in identifying 

abusive treaty shopping, are transactions by which the claimant acquired the ‘investment’,92 

including the ownership of the alleged investment,93 the true nature of the claimant’s 

operations,94 and whether there was a commercial rationale for the transfer. 95 In the light of the 

above, the present case indicates a mixture of circumstances that make evident an abusive treaty 

shopping. 

On 17 February 2016, ASNEC’s Directive on Renewable Resources of Energy was enforced;  

one year and three months later MFNB transferred the shares to GNB i.e. Assignment 

Agreement. Hence, it is evident that by the time of the transfer the dispute had crystallised. 

In this respect, referring to Schreuer: “the validity of nationality planning is’ primarily dependent 

on the time of the restructuring in relation to the dispute. If the restructuring was undertaken 

early, i.e. before the outbreak of the dispute, the newly acquired nationality will be honoured. 

But a last minute change of nationality in the face of an existing dispute will be rejected.”96 

Thus, the circumstances under which the restructuring was made genuinely prove the 

inadmissibility of the claims on the grounds of an abuse of process. 
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94  Phoenix, ¶ 140; Mobil, ¶¶186-205. 
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ISSUE 3: THE CHALLENGED MEASURES ARE ATTRIBUTABLE TO THE RESPONDENT.  

 

[C] The alleged measure is attributable to ASNEC under the International Law 

Commission’s (“ILC”) Articles on Responsibility of International Organisations 6 and 7. 

A clear reference is made in the ASNEC founding charter article 120 signed by Laoc that the 

issue of attribution of conduct shall be governed by Article 6 and 7 of the Articles on the 

Responsibility of International Organisation.97 [C.1] Challenged measure is attributable to 

ASNEC under ARIO Article 6 because IO is a subject of international law and is bound by its 

obligations under the agreements to which it is a party and Laoc is an ‘agent’ of ASNEC; and 

[C.2] Challenged measure is attributable to ASNEC under ARIO Article 7 as ASNEC exercised 

‘effective control’ over the conduct of Laoc. Moreover, [C.3] Laoc was also bound by its 

obligations that arose from the Seoul Agreement on Climate Change.  

 

[C.1] Challenged measure is attributable to ASNEC under ARIO Article 6. 

ARIO Article 6 establishes that “the conduct of an organ or agent of an international 

organization in the performance of functions of that organ or agent shall be considered an act of 

that organization under international law, whatever position the organ or agent holds in respect 

of the organization.”98 The said draft article deals with the symmetrical question of a State or a 

state organ acting as an organ of an international organisation.99 Challenged measure is 

attributable to ASNEC under ARIO Article 6 because [C.1.a] An IO is a subject of international 

law and is bound by its obligations under the agreements to which it is a party and [C.1.b] Laoc 

is an ‘agent’ of ASNEC. 

 

[C.1.a] An IO is a subject of international law and is bound by its obligations under the 

agreements to which it is a party.100 

Claims cannot be made against an international organization unless its existence is distinct from 

its member states.101 ICJ has affirmed in the Reparation for Injuries case102, the United Nations 

                                                             
97   Compromis,  ¶800. 
98   ARIO, Article 6.  
99   ARIO Commentary, Article 1, ¶9.  
100    ICJ Advisory Opinion, 1980, ¶ 37.  
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is a subject of international law and capable of possessing international rights and duties.103 The 

court has also drawn attention to the responsibility of the United Nations for the conduct of its 

organs or agents.104 The notion of responsibility for wrongful conduct is a basic element in the 

possession of international legal personality.105  

No additional element would be required in the case of international responsibility apart from 

possessing an obligation under international law.106 The obligation may result from a treaty 

binding the international organisation.107 UN is an international organisation similar to 

ASNEC.108 The act is attributable to ASNEC as ASNEC can be held responsible for the conduct 

of its agent or organ i.e. Republic of Laoc. ASNEC is an independent contracting party to the 

Treaty.109 Hence, ASNEC can be sued for breach of its treaty obligations. 

 

[C.1.b] Laoc is an ‘agent’ of ASNEC. 

The conduct of an organ or agent of an international organization is attributable to that 

international organisation.110 Should persons or groups of persons act under the instructions , or 

the direction or control, of an international organisation, they would have to be regarded as 

agents.111 The term ‘agent’ must be understood “in the most liberal sense”.112 Both State consent 

and the exercise of control are preconditions for the establishment of an agency relationship in 

international law. 113Given that an ‘agent’ is ‘someone through whom the organization acts’114, 

the mere existence of some sort of agreement115 between Laoc and the ASNEC should suffice for 

the establishment of the ‘agency link’.116 The association enforces or implements its legal acts 

through the organs of its member states.117  

                                                             
103    ARSIWA Commentary, Article 1, ¶7.  
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112   Advisory Opinion, I.C.J. Reports, 1949, § 177.  
113   Dan Sarooshi,  §56, ¶2.  
114   ARIO, Article 2 (d). 
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116    Malcolm Patterson, §216, §221, §230;  Antonios Tzanakopoulos, ¶14. 
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The ASNEC Council under Article 124 of its Founding Charter retains the ability to supervise 

the implementation of Directives.118 Further, the Council under sub-clause (4) wields the 

authority to punish States who are found to be in breach of the Directive’s obligations.119When 

adopting Law 66/2016,120 Respondents’s parliament merely complied with its obligations under 

the ASNEC Charter121 to implement the mandatory provisions of the coal directive122.  

 

[C.2]Challenged measure is attributable to ASNEC under ARIO Article 7. 

 The conduct of an organ of a State or an organ or agent of an international organization that is 

placed at the disposal of another international organization shall be considered under 

international law an act of the latter organization if the organization exercises effective control 

over that conduct.123 The reference to a “state organ” covers all the individual or collective 

entities which makeup the organisation of the state and act on its behalf.124  

State organs placed at the disposal of an organization do not lose their original character.125The 

conduct is attributable to the international organisation when the organ or agent exercises 

functions that have been given to that organ or agent, and in any event is not attributable when 

the organ or agent acts in a private capacity.126  

An organization undertakes an obligation in circumstances in which compliance depends on the 

conduct of its member States.127 Should member States fail to conduct themselves in the 

expected manner, the obligation would be infringed and the organization would be 

responsible.128 Article 120 of the ASNEC Founding Charter clearly states that the Association 

enforces or implements its legal acts through the organs of its Member States.129  

When the Member States enforce or implement any legal acts of the Association, the attribution 

of conduct, as between the Member States and the Association, shall be governed, in particular, 
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by Articles 6 and 7 of ARIO.130 A member state, at the complete disposal of an international 

organisation, cannot be held responsible for acts which are under the effective control of the 

latter entity.131 Challenged measure is attributable to ASNEC under ARIO Article 7 [C.2.a] 

ASNEC exercised ‘effective control’ over the conduct of Laoc [C.2.b] The directive did not 

provide ‘sufficient discretion’ to member states to implement the directive and [C.2.c] ASNEC 

directive is binding on Laoc.  

 

[C.2.a] ASNEC exercised ‘effective control’ over the conduct of Laoc. 

 A State organ’s conduct is attributable to an IO if it exercises “effective control” over the State 

organ.132 When an organ or agent is placed at the disposal of an international organization, the 

decisive question in relation to attribution of a given conduct appears to be who has “effective 

control” over the conduct in question.133 When applying the criterion of effective control, 

“operational” control would seem more significant than “ultimate” control.134 There is no 

requirement to show that the organization does in fact control effectively each and every instance 

of conduct.135 While acknowledging the “effectiveness” of the operational command of NATO 

concerning KFOR, in the case of Behrami and Behrami v. France136 and Saramati v. France, 

Germany and Norway,137 the court concluded that the KFOR was exercising lawfully delegated 

powers of the UN Security Council so that the impugned action was, in principle,  attributable to 

the UN.138  In Kasumaj v. Greece139 and Gajic v. Germany,140 The ECHR reiterated its view 

concerning the attribution to the UN of conduct taken by national contingents allocated to 

KFOR.141  ASNEC also exercises ‘factual control’ by prescribing specific conduct142 in 

implementing the directive and possessing authority to prevent the damage.143   
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Laoc in the present matter has transferred its competence to ASNEC over certain matters that are 

governed by the IET, including the authority to take decisions binding on them in respect of 

those matters.144 Hence, the Coal Directive was binding in nature145 and a failure to implement it 

could constitute a breach by the Respondent.146 Respondent was outvoted at the ASNEC 

Council’s meeting.147 Thus, there was nothing Respondent could have done to prevent the Coal 

Directive from being adopted.148 

 

[C.2.b] The directive did not provide ‘sufficient discretion’ to member states to implement the 

directive. 

Respondent was not provided broad margin of discretion while implementing the Coal 

Directive.149 In order to reach or exceed the Association target set in Article 2, each Member 

State shall reduce the percentage of its final gross production of energy from coal-fired power 

plants to 0 by 31 December 2028, as clearly stated in the directive issued by ASNEC council.150 

Respondent was forced to act in the way it did. Very limited discretion was provided to the 

government of Laoc.   

Article 115( 3) of the founding charter of ASNEC states that ‘a directive shall be binding on its 

member states, but shall leave to the national authorities the choice of forms and methods’.151 

The purpose of this type of provision in the constituent instrument is to impose on the member 

states an obligation to recognise the organisation’s legal personality under their internal laws.152 

It is established that every internationally wrongful act of an international organisation entails the 

international responsibility of that organisation. 153  

Moreover, the tribunal ruled in the case Hewer Plants JSC v. Wellfalcon154 that international 

responsibility for the coal phase-out should be attributed to ASNEC , not Wellfalcon.155 Hence, 

the conduct must be attributed to ASNEC Council and the claimant’s claim is against the wrong 
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contracting party. As for its limited discretion under the Coal Directive, it exercised the latter to 

the benefit of investors in the coal sector by setting the maximum deadline for the phase-out of 

coal-fired power plants possible under the Coal Directive, thus allowing them to maximise the 

returns from their power plants under the circumstances.156 

 

[C.2.c] ASNEC directive is binding on Laoc. 

ASNEC Founding Charter clearly states that the obligations of the Member State in question 

under the Founding Charter shall in any case continue to be binding on that State.157The 

membership of an IO and the execution of its binding obligations itself does not entail any 

international responsibility.158 In such cases, the principle of equivalent protection protects the 

member States. 159According to the law of ASNEC, coal directive 2016/87160 adopted by 

ASNEC Council directing the phase out of coal power plants, was binding upon its member 

states,161 including Laoc, which had no other option but to implement it.  

The Founding Charter of ASNEC Council clearly establishes in Article 124 that if a member 

state of the ASNEC council fails to enforce or implement a legal act of the association then 

certain rights of the member state derived from the ASNEC charter will get suspended or the 

member state will have to pay a lump sum or penalty payment to the ASNEC Council.162  

 

[C.3] Laoc was also bound by its obligations that arose from the Seoul Agreement on 

Climate Change. 

Article 26 of Vienna Convention states that ‘Every treaty in force is binding upon the parties to it 

and must be performed by them in good faith’ (PACTA SUNT SERVANDA).163 Laoc has given 

its consent to be bound by the treaty by ratifying Seoul Agreement. 164 Article 18 of the 

convention prevents the state to refrain from acts which would defeat the object and purpose of a 

treaty.165 International organizations are governed by the “principle of speciality”, they are 
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invested by the states which create them with powers, the limits of which are a function of the 

“common interests” whose promotion those states entrust to them.166  

Promoting renewable form of energy was one of the goals of the ASNEC energy policy.167 Laoc 

had to comply with its commitment under the 2015 Seoul Agreement on Climate change. The 

Seoul Agreement was ratified by Laoc on 11 January 2016.168The “binding” target169 was to cut 

down greenhouse emission by atleast 50% below 2012 levels by 2030 and 75% share of 

renewable energy in total energy production.170 The aim of the law implemented by Laoc was to 

meet the target set by ASNEC Directive under the 2015 Seoul Agreement on Climate Change.171 
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ISSUE 4: RESPONDENT PROVIDED FAIR AND EQUITABLE TREATMENT. 

[D.] Respondent’s measures provided the fair and equitable treatment standard under 

Article 2(1) of the ASNEC Energy Investment Treaty. 

Most investments treaties provide for fair and equitable treatment (FET)172 of foreign 

investments.173 FET provides foreign investors the expectation that the host state will not act in 

manifestly inconsistent, non-transparent, unreasonable or in discriminatory manner in the light of 

good faith being a broader principle that is one of the foundations of international law in general 

and foreign investment law in particular174. Article 2 (1) of the ASNEC Energy Investment 

Treaty also provides that the host state shall provide the investors from the other Contracting 

Party’s state fair and equitable treatment.175 

Firstly, it has already been proved that GNB is not an investor. Secondly, the acts can’t be 

attributed to Laoc. Arguendo, even if it is, the Respondent acted in accordance with the ASNEC 

directive. Hence, the obligation to provide fair and equitable treatment comprises several 

elements, including an obligation to act transparently and with due process and to refrain from 

taking arbitrary or discriminatory measures or from frustrating the investor’s legitimate 

expectations with respect to the legal framework adversely affecting its investment176, was not 

violated because [D.1]. The Republic of Laoc didn’t violate any legitimate expectation [D.2.] 

Measures taken by the Respondent were in due process [D.3.] Actions taken by the respondent 

were taken in good faith. [D.4.] Measures were taken as the precautionary principle. 

[D.5.]Measures were taken in  the state of necessity. 

[D.1] The government of Laoc did not violate the legitimate expectation of the claimant. 

Legitimate expectation is generally accepted as the dominant elements of the FET standard.177 In 

relation to the legitimate expectations of the investor, Respondent provided and maintained a 

stable and predictable legal framework and environment to the foreign investments.178 
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“Investor’s expectations, in order for them to be protected, must rise to the level of legitimacy 

and reasonableness in light of the circumstances.179 No investor may reasonably expect that the 

circumstances prevailing at the time the investment is made remain totally unchanged.”180    

The respondent hereby submits that it has not violated claimant’s legitimate expectation because 

[D.1.a.] Respondents provided a stable and predictable legal framework. [D.1.b.] No specific 

representation was made by the respondent. [D.1.c.] Claimant was not due-diligent. 

 

[D.1.a] Respondents provided a stable and predictable legal framework. 

As stated in the Impregilo case, “The legitimate expectations of foreign investors cannot be that 

the State will never modify the legal framework, especially in times of crisis.181 MFNB had 

every right to expect that Respondent would offer it a stable legal framework, but as an investor, 

it should have known that States change their laws to react to various situations and to best 

protect their nationals.182 The respondent provided a stable and predictable legal framework by   

(i) Claimant is not concerned about climate change. (ii) Investor’s expectations were balanced 

with the legitimate regulatory activities of host countries. 

 

(i) Claimants are not concerned about climate change. 

Investors can no longer ignore the impact that the world’s changing climate will have on their 

portfolios, according to a report led by Mercer and supported by IFC.183 Claimants should be 

aware of the climate changes taking place all around the world. The ASNEC countries were 

experiencing in total 14 major floods,184 enacting the coal directive was a global need. All 

ASNEC Member States have enacted measures to implement the Coal Directive.185 Climate 

change is an environmental, social and economic risk, expected to have its greatest impact in the 

long term.186 Investors cannot therefore assume that economic growth will continue to be heavily 

reliant on an energy sector powered predominantly by fossil fuels.187  
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On 6 July 2016, the Laocan Parliament implemented the Coal Directive by enacting Law 

66/2016 “on the Phase-out of Coal Energy on the Territory of the Republic of Laoc.” And On 1 

July 2017, MFNB and GNB concluded an Assignment Agreement by which GNB became a 

successor to MFNB.188 Claimant was already aware of the directive proposed by the ASNEC, as 

it was a national of Mercuria, a member state to ASNEC189 Hence, there arises no point of 

predictability and stability of the legal framework.  

(ii) Investor’s expectations were balanced with the legitimate regulatory activities of 

host countries. 

The prominent question here arises regarding the right balance between the stability and 

legitimate expectations on the one hand, and the host State’s right to amend the regulatory 

framework on the other.190 In the present case, Investor’s legitimate expectations were balanced 

as respondents not only looked into the benefit of the state but also provided a sense of 

cooperation towards MFNB. 

Laoc decided to set the maximum possible (i.e., 12 years) deadline for phase out191 So that 

MFNB could earn maximum profit. Also, Laoc provided MFNB an opportunity to invest in LRC 

i.e. renewable energy sector192. Following Article 3 of the ASNEC directive,193 respondent 

asserted that if the owners of the coal-fired power plants decide to invest in the construction of 

plants generating electricity from renewable sources or, in the alternative, to convert existing 

plants into plants utilizing renewable sources, such new installations would technically be able to 

benefit from the feed-in tariff.194 Also, the claimant was already aware of the respondent’s 

commitments under the international treaty i.e. the Seoul Agreement, which aims to strengthen 

the global response to the threat of climate change.195  

 

[D.1.b.] No specific representation was made by the respondent.  

The Governor of Ticadia, Mr Ji-Yeong, made no specific representations to Mountaintop or 

MFNB. If any such specific promise had been made, it would have been reflected in the 
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documents issued by the government authorities of Respondent.196 To be able to give rise to such 

legitimate expectations, such promise or representation – addressed to the individual investor – 

must be sufficiently specific, i.e. it must be precise as to its content and clear as to its form.197 In 

Continental Casualty v. Argentina, the tribunal said that it would be unconscionable for a 

country to promise not to change its legislation as time and needs change.198  

The Governor also promised to ensure that all relevant government officials will, within the 

scope of the competence conferred on them by the Laocan law, is instructed to cooperate with 

the claimant.199 but the Republic of Laoc had not given any explicit or implicit promise that the 

legal framework of the investment would remain unchanged.200 It is each State’s undeniable right 

and privilege to exercise its sovereign legislative power201 and that an investor must anticipate a 

possible change of circumstances. 202  Also, no specific representation was made by the 

respondent which promised that no laws to protect the nation from climate will be enacted. 

 

[D.1.c.] Claimant was not due-diligent. 

In Stadtwerke Munchen and others v. Spain (2019), the tribunal held that for an investor’s 

expectation to be reasonable, it ‘must also arise from a rigorous due diligence process carried out 

by the investor.’203 It was clearly mentioned in the IEO Article, published in 2008, about the 

growing trend for the transition into green energy.204 Investor should have been aware of the 

changes being occurred in its surroundings and take into account the level of the country’s 

development and administrative practices. 

Construction works began on 15 December 2010, before that the task force observed that there 

was a direct correlation between the growth of coal emissions and the intensity of floods over the 

past years.205 It was the duty of the investor to be aware of the environmental issues. In 

Methanex v. United States, the tribunal stressed the need for the investor to have a general 
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awareness of the regulatory environment in which it was operating as a condition for the 

application of the legitimate expectations doctrine.206 This shows the lack of due diligence on the 

part of Claimant. Hence, In Antaris v. Czech Republic (2018), the tribunal denied the investor’s 

claim for the protection of legitimate expectations, as there was ‘no evidence of any real due 

diligence.’207  

                           

[D.2.] Measures taken by the Respondent were in due process. 

The expectations of foreign investors certainly include the observation by the host State of such 

well-established fundamental standards as good faith, due process, and nondiscrimination208 

because [D.2.a.]  Actions taken by the respondent are reasonable. [D.2.b.] Measures taken by the 

respondent are transparent in nature. 

 

[D.2.a.] Actions taken by the respondent are reasonable. 

Ignorantia juris non excusat i.e. ignorance of the law is no excuse; Ignorance is no defence 

against criminal or other proceedings arising from its breach.209 On 6 July 2016, the Laocan 

Parliament implemented the Coal Directive by enacting Law 66/2016 “on the Phase-out of Coal 

Energy on the Territory of the Republic of Laoc”. On 1 July 2017, MFNB and GNB concluded 

an Assignment Agreement by which GNB became a successor to MFNB.210 This clearly shows 

that even after knowing about the Law 66/2016, the respondent ignored it by paying no heed to 

it. 

The tribunal in LG&E v. Argentina, held that “Even though the measures adopted by Argentina 

may not have been the best, they were not taken lightly, without due consideration”.211 The 

Laocan delegate in the ASNEC Council voted against the adoption of the Coal Directive but was 

outvoted.212 This clearly shows that the government couldn’t do better rather than accepting the 

directions given by ASNEC council.  
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The measures adopted might have been good or bad, a matter which is not for the Tribunal to 

judge, but they were not arbitrary in that they were what the Government believed and 

understood was the best response to the unfolding crisis.213 Although the measures taken were 

clearly not arbitrary but at any point if we consider it as arbitrary, it is clear that the prohibition 

of arbitrary conduct does not prevent States from regulating in public interest.214 

 

[D.2.b.] Measures taken by the respondent are transparent in nature. 

Several tribunals have considered transparency and participation as part of an investor’s 

legitimate expectations.215 The Respondent has maintained transparency as Republic of Mercuria 

is one of the member states to the ASNEC Council. It had due knowledge about the coal 

directive proposed by the council.  

In Metalclad Corporation v. The United Mexican States, The Tribunal defined the concept of 

“transparency” (stated in Article 1802) as the idea that “all relevant legal requirements for the 

purpose of investing should be capable of being readily known to all investors”.216 The fact that 

the Law 66/2016 of 6 July 2016 “On the Phase-out of Coal Energy on the Territory of the 

Republic of Laoc”217 was introduced by the Laocan parliament and was passed by it without 

hiding anything from the claimant, also The Republic of Laoc did consult relevant stakeholders 

in the energy industry as well as its internal advisors prior to enacting Law 66/2016 and Law 

72/2016.218 This shows that the respondent didn’t violate transparency provision, the claimant 

already knew about it. 

 

[D.3] Actions taken by the government are taken in good faith. 

“It is indisputable, and this Arbitral Tribunal can do no more than confirm it, that the 

safeguarding of good faith is one of the fundamental principles of international law and the law 

of investments.”219 Respondents took measures in good faith as the total share of the coal sector 
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in the Laocan economy is estimated to be as large as 20% of its total GDP.220 There was no point 

to bring any such law which will affect the state’s economy but due to unavoidable 

circumstances respondents had to implement the “phase-out law.”  

As a sense of cooperation towards MFNB, Laoc decided to set the maximum possible (i.e., 12 

years) deadline for phase out221 which was set out by the coal directive.222  In this respect good 

faith is a framework concept based on cooperation as its philosophical foundation.223 The 

respondent hereby submits that were taken in good faith [D.3.a.] The actions are taken in 

national and global public interest. 

 

[D.3.a.] The actions are taken in national and global public interest. 

In order to reflect good-faith cooperation in an investment contract the standards of treatment for 

foreign investors may have to be weighed against the state party’s competing public interests, 

such as the protection of the environment, the promotion and protection of human rights.224  Even 

if a BIT does not involve a public interest exception clause, some assert that arbitral tribunals 

may consider public interest review through their reliance on past arbitral decisions rather than 

interpreting the relevant expression in a BIT.225 Thus the actions are taken in national and global 

public interest because (i) Environmental degradation caused by coal-fired power plants.  (ii) 

Loss of life caused. 

 

 (i) Environmental degradation caused by coal-fired power plants. 

The number of floods in the ASNEC countries and their magnitude was unusually high, with the 

ASNEC countries experiencing in total 14 major floods, 6 of which occurred in Laoc.226 In their 

recently published report, the government task force which included the environmental scientists 

concluded that the floods occur because of 725 greenhouse emissions made by numerous coal 
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plants operated in Laoc.227 It also observed a direct correlation between the growth of coal 

emissions and the intensity of floods over the past years.228  

It is the right of the respondent to take action in public interest. The tribunal recognized the host 

State’s right to enact public-interest legislation, even if the changes negatively affect a foreign 

investor.229 Such conduct will not be considered as defeating the investors’ legitimate 

expectations and violating the FET standard, as long it is implemented by the government in a 

bona fide manner.230  

(ii) Loss of life caused. 

Over 15 years, the floods led to the death of 85 thousand people, destroyed more than 50,000 

houses in various regions of Laoc 231  In order to determine whether frustration of the foreign 

investor’s expectations was justified and reasonable, the host State’s legitimate right 

subsequently to regulate domestic matters in the public interest must be taken into consideration 

as well.232 This clearly shows that the actions were good faith to safeguard the life of people and 

did not include any ill-intent. 

 

[D.4.] Measures were taken as a precautionary principle. 

The precautionary principle has become a part of customary international law.233 The classic 

articulation of the precautionary principle is that adopted at the 1992 Rio Earth Summit in 

Principle 15 of the Rio Declaration234: In order to protect the environment, the precautionary 

principle shall be widely applied by States according to their capabilities. Where there are threats 

of serious or irreversible damage, lack of full scientific certainty shall not be used as a reason for 

postponing cost-effective measures to prevent environmental degradation. 

Most significantly, the I.L.C. stated that "new norms" have developed,235 and that "in the field of 

environmental protection, vigilance and prevention are required on account of the often 

irreversible character of damage to the environment and of the limitations inherent in the very 
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mechanism of reparation of this type of damage. 236 The significant damages which were being 

caused due to the occurrence of floods and the death of people237 were of irreversible character, 

especially damage to life of people, which can’t be recovered in any circumstances. 

This discourse arguably constitutes an implicit endorsement of the precautionary principle238 and 

is further supported by Judge Weeramantry's endorsement of the "larger principle of caution.239 

While the judgment may have delivered a disappointing result according to 1989 facts, it 

nevertheless provides a promising possibility that ecological necessity may today include the 

precautionary principle."240 

 

[D.5.]  Measures are covered by the exception of necessity under ASNEC energy charter.    

Arguendo, even though the tribunal thinks that the change in laws were brought by Laoc not the 

ASNEC, fair and equitable treatment was not violated as the actions taken were in a state of 

necessity because [D.5.a] Measures are in accordance with the exception of necessity under 

ASNEC Energy Charter [D.5.b] Measures fall within the exception of necessity under customary 

international law. 

 

[D.5.a] Measures are in accordance with the exception of necessity under ASNEC Energy 

Charter. 

Article IX of the ASNEC treaty states that the treaty shall not preclude any Contracting Party 

from adopting or enforcing any measure necessary to protect human, animal or plant life or 

health.241Since the measures taken by the respondent were to protect the environment and the 

human life. They were in regulatory compliance to the treaty and its objective which was being 

satisfied to invoke necessity.  
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[D.5.b] Measures fall within the exception of necessity under customary international law. 242 

Article 25(1) (a) situated necessity, as a defense to State responsibility. Article 33(now Article 

25) was accepted by the I.C.J. in the Danube Dam Case as a reflection of customary 

international law, 7 and constituted the basis of the I.L.C.'s formulation of the defense of 

ecological necessity.243 Actions taken were in necessity because there was (i) Grave and 

imminent peril (ii) The only means to safeguard the interest of the state (iii) Seriously impair an 

essential interest. 

 

(i) Grave and imminent peril. 

A peril is a danger that "evokes the idea of risk" rather than "material damage."244 According to 

the Danube Dam Case, imminence is "synonymous with 'immediacy or 'proximity' and goes far 

beyond the concept of 'possibility."' 245 

Despite the continued efforts to build dams, levees and other types of protective 720 

constructions by the federal government of Laoc, the floods still take thousands of lives and 

cause millions of dollars in property damage every year.246  

Bringing up the “phase out” law was a necessity as the environment as well as the life of the 

people was a grave and imminent peril which was to be kept as utmost important for any 

country, like, The Republic of Laoc that could have not been ignored at any cost.  

 

(ii) The only means to safeguard the interest of the state. 

A State cannot establish necessity unless its act was, in the terms of Article 25(1)(a) of the ASR, 

‘the only way to safeguard an essential interest against a grave and imminent peril’247 LEU 

focused on environmental measures such as promotion of electric cars, prohibition of diesel fuel 

or recycling and a country-wide ban on plastic straws.248 But these measures didn’t do much for 

safeguarding the environment.  In the Neptune arbitration, Commissioner Pinkney explained that 
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the act in question could not be taken ‘until all other means of relief consistent with the necessity 

have been tried and found inadequate.’249  

Also, the ‘only way’ should be interpreted as the ‘only lawful way’. The adoption by a State of 

conduct not in conformity with an international obligation towards another State must be 

impossible for the peril to be averted by any other means, even one which is much more onerous 

but which can be adopted without a breach of international obligations’.250 The Article 7 of 

ASNEC directive which states that each member state shall reduce the percentage of its final 

gross production of energy from coal fired power plants to 0 by 31 December 2028.251 Thus, this 

was the only lawful way, since the given target was achievable only if the coal phase-out law 

would have been adopted.  

(iii)  Seriously impair an essential interest. 

Roberto Ago explained that necessity could apply not just where there was a danger ‘to the 

existence of the State itself’, but also the preservation of the environment of its territory or a part 

thereof.’252 Ago foresaw, environmental and economic interests have emerged as two of the most 

important examples in practice.253 

The ICJ, in the Gabčikovo case, explained that it had ‘no difficulty in acknowledging that the 

concerns expressed by Hungary for its natural environment in the region affected by the 

Gabčikovo-Nagymaros Project related to an "essential interest" of that State.’254 Same was the 

case with the Republic of Laoc, as the natural environment was being affected due to the coal 

emission which was causing the greenhouse effect.255 The I.L.C. emphasized the importance of 

the environment, that it is "not an abstraction but represents the living space, the quality of life 

and the very health of human beings, ''256 

Indeed the I.L.C. Commentary, in harmony with Ago's observations,257 further states that 

"safeguarding the ecological balance has come to be considered an 'essential interest' of all 
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States.258 Thus in the Danube Dam Case, Hungary cited the I.L.C. Commentary,259 along with its 

endorsement in the Convention on Biodiversity260 and the UN Economic Commission for Europe 

Charter on Groundwater Management261 to successfully argue that a state's ecology constitutes 

an essential interest.262 

 

 

 

 

 

 

 

 

 

 

 

 

 

        

        

 

                                                             
258  James Crawford, §39. 
259  Letter from James Crawford. 
260  Letter from Philippe Sands, § 380, FORDHAM. 
261  UNEC/Groundwater Management. 
262  Yearbook, § 39, ¶ 14; Gabcikovo, ¶53. 



44 

PRAYER FOR RELIEF  

 
 
 

a. In light of the above, Respondent respectfully requests the Arbitral Tribunal to 

find that:  

 

i. It has no jurisdiction to hear the dispute submitted by Claimant under the 

ASNEC Energy 690 Investment Treaty;  

ii.  If the Arbitral Tribunal finds it has jurisdiction to hear the dispute: a. 

That the phase-out of coal-fired power generation implemented through 

Law 66/2016 is not attributable to Respondent under international law;  

 

b. That Respondent's actions did not, in any event, violate the fair and equitable 

treatment standard as provided for in Article II of the ASNEC Energy Investment 

Treaty.  

 

 

 

 

 


