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PRELIMINARY STATEMENT 

1. Goliath National Bank, Claimant, is just a party-crasher trying to barge in with someone 

else’s invitation. This Tribunal is in the unenviable position of having to tell Claimant 

that it is not welcome at this arbitral party because, on the facts here, it has no right to 

assert someone else’s claims.  

2. It is no secret that the world is facing an environmental crisis of monumental scope and 

that all States must take measures to help remedy it. This is not the time for States to 

remain passive, frozen in a regulatory past that refuses to yield to dire current needs.  

3. ASNEC is a regional organization that took the overdue decision to direct its members 

to close coal-fired power-plants by no later than the end of 2028, as these were 

exacerbating carbon emissions blamed for catastrophic floods. Laoc, an ASNEC 

Member-State, had no choice but to follow suit to protect its population and the 

environment from some of the most devastating floods in the region. Aware of the 

economic impact of such closures, Laoc acted prudently by delaying the closure period 

through the end of 2028 (the latest allowed by ASNEC), and even offered investors 

generous tariffs to invest profitably in the renewable energy industry. 

4. However, faced with this closure, MFNB (the lender to the power-plant at issue here) 

opted to bail out and promptly to transfer at a fire-sale price the claim it believed it had 

against Laoc to GNB. This was, however, ineffective to transfer to Claimant the rights 

and potential claims from MFNB, which claims the Claimant now seeks to assert here 

despite having arrived on the scene well after all relevant facts and events of which it 

complains had long since passed. 

5. In short, throughout these proceedings GNB professes to be the victim of unfair 

treatment. But in its submission, it artfully masks that it received no treatment at all, 

much less unfair treatment, as the events of which it complains did not involve GNB but 

MFNB, the original (and only) lending bank.  

6. Adding insult to jurisdictional injustice, GNB seeks damages quadruple the amount it 

paid to join the arbitration to which it is not legitimately invited. And to top this all off, 

GNB’s appointed arbitrator raises justifiable doubts as to his impartiality in this case 

and must therefore be replaced. 
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STATEMENT OF FACTS 

Parties to the Dispute 

7. Respondent, the Republic of Laoc, is a small State
1
 and a member of the ASNEC.

2
 Laoc 

is party to the ASNEC-Treaty
3
 that protects investments associated with an Economic 

Activity in the Energy Sector and provides the arbitral dispute settlement mechanism 

invoked here.
4
 

8. Claimant is GNB, a bank incorporated under the laws of Mercuria.
5
  

Relevant actors in the Dispute 

9. The ASNEC is a regional economic integration organization in which internationally 

binding decisions are taken by a majority vote of the ASNEC-Council, whose members 

are appointed by ASNEC-Members.
6
 It enforces certain of its legal acts through the 

organs of its Member-States,
7
 as for example its decision to ban coal-fired power-plants 

at the latest by 2028.
8
 

10. MFNB, is another Mercurian bank which lent US$600 million for the construction of 

T1, the coal-fired power-plant in Laoc at issue here.
9
 

Laoc suffered devastating floods in the last decades 

11. Between 2000 and 2015, all ASNEC-Members suffered a calamitous increase in natural 

disasters. Laoc was one of the most affected because out of at least 14 major floods in 

the region, almost half of them took place there.
10

 In those major floods, 85,000 

Laocans died, more than 50,000 homes were destroyed, and the local infrastructure 

                                                 
1
  SUF, p.56. 

2
  Ibid. 

3
  Ibid. 

4
  ASNEC-Treaty, Art. X. 

5
  Notice, p.5. 

6
  SUF, p.56. 

7
  ASNEC-Charter, Arts.115,120. 

8
  Directive, Arts.7,18. 

9
  Agreement-I, Clause-2.1. 

10  
SUF, p.58.
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suffered massive damage.
11

 The impact was so extensive it raised concerns not only in 

Laoc but worldwide.
12

 

12. In response, Laoc created a task-force of environmental experts to find the cause of the 

floods. The report it produced pointed to greenhouse emissions as the most probable 

culprit for the intensity of the natural disasters in light of the very close correlation 

between the increase in emissions and the increase in floods, and despite the current 

absence of proof of a causal link between floods and coal emissions in particular.
13

 

Laoc and other ASNEC-Members sought to tackle the environmental disasters 

13. The policies of Laoc gradually but firmly incorporated environmental concerns so as to 

protect the lives and livelihoods of its citizens. As early as 1997, Laoc had already 

ratified the UNFCCC.
14

 Internally, many environmental measures were enacted with 

virtually no opposition in the Laocan Parliament, ranging from a ban on plastic straws 

and the promotion of electric cars to the banning of diesel fuel.
15

 

14. In 2012, Laoc joined with other States of the region to create the ASNEC, among whose 

main goals is the protection and preservation of the environment.
16

 Later that year, 

ASNEC-Members entered into the ASNEC-Treaty,
17

 which explicitly recognized 

environmental protection as a core objective of regional policy.
18

 

15. Early in 2016, Laoc and other ASNEC-Members joined the Seoul-Agreement on 

Climate Change,
19

 which confirmed expressly the need for an effective and progressive 

response to the immediate threat of climate change and its effects on human lives.
20

 

                                                 
11 

 Ibid. 

12
  Response, p.27. 

13
  Ex.R-2, p.31. 

14  
PO4, Clarification-9. 

15
  PO3, Clarification-12. 

16
  ASNEC-Charter, Arts.61,62. 

17  
SUF, p.56. 

18
  ASNEC-Treaty, Art. VII.  

19
  SUF, p.58. 

20
  Seoul-Agreement, Preamble. 
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MFNB financed the construction of a coal-fired power-plant in a Laocan 

Municipality 

16. The Governor of the Laocan Municipality of Ticadia sought during his tenure further 

investments in the Ticadian Energy Sector, as officials usually do to foster local 

economies.
21

 Mountaintop, a long-term investor in power generation,
22

 decided to build 

a coal-fired power-plant in Ticadia called T1.
23

 

17. To finance the construction of T1, Mountaintop approached MFNB, a bank with which 

it had a long-standing relationship.
24

 

18. Eventually, MFNB agreed to provide a loan to Mountaintop’s operating subsidiary in 

Laoc, T1-LLC, for the construction of T1.
25

 At the bank this was a contentious decision, 

with many of MFNB’s board members voting against it, aware of the increasing 

regulatory supervision being placed on coal-related generation.
26

 On 1 December 2010, 

MFNB, Mountaintop, and T1-LLC signed the US$600 million loan agreement, 

Agreement-I.
27

 Laoc was neither a party to this contract nor a participant in the 

negotiation of its terms. 

19. The loan in Agreement-I was secured by a pledge of shares in T1-LLC and of the T1 

plant and related assets to be built or acquired.
28

 Mountaintop provided a guarantee for 

the repayment of the loan,
29

 but that guarantee eventually became uncollectible after an 

arbitration tribunal held Mountaintop not liable thereunder.
30

 

20. Two weeks after Agreement-I was concluded and the funds disbursed, T1-LLC began 

construction of T1.
31

 On 25 September 2014, T1-LLC was commercially licensed and 

                                                 
21

  PO3, Clarification-1. 

22
  SUF, p.57. 

23
  PO3, Clarification-1. 

24
  SUF, p.57. 

25  
Ibid. 

26
  Ex.C-3, p.11. 

27  
SUF, p.57.

 

28  
Agreement-I, Clause-5.1.

 

29  
Agreement-I, Clause-5.2.

 

30  
SUF, p.59. 

31
  SUF, p.57. 



TEAM DAXNER 

 

5 

 

became fully operational.
32

 Accordingly, under the terms of Agreement-I the MFNB 

loan would have been fully repaid by 2034, i.e., 20 years into the operation of T1.
33

 The 

license was conditioned on continued compliance with Laocan operational and 

environmental laws.
34

 

ASNEC adopted the Directive which Laoc was bound to implement 

21. To carry out the Seoul-Agreement, in February 2016, the ASNEC-Council adopted the 

Directive on renewable sources of energy. The Laocan delegate voted against its 

adoption, but she was outvoted.
35

 The Directive required the phase-out of coal-fired 

power-plants in all ASNEC Member-States by 2028 at the latest, and therefore 

compelled the phase-out of coal-fired power-plants in all ASNEC Member-States by no 

later than the end of 2028.
36

 This was a generous deadline, possibly up to 12 years 

hence, to avoid or minimize disruption to existing facilities, as most coal-fired power-

plants in the ASNEC region were nearing the end of their life cycles.
37

 

22. Laoc was legally bound to comply with the Directive,
38

 and did so by enacting Law-66 

phasing out coal fired plants by the end of 2028.
39

 Nevertheless, it likewise acted to 

minimize the burdens of Law-66 by allowing coal-fired plants to continue operating for 

the full 12 years until the end of 2028 allowed in the Directive.
40

  

23. It also created a lucrative and environmentally safe framework to channel investments 

into the renewable energy sector, which the investors in T1 elected to ignore.
41

 Laoc 

implemented an “Energy Transition Plan” supported with massive public sector 

contributions that offered participants in the energy sector, including those who might 

                                                 
32 

 SUF, p.58.
 

33  
Agreement-I, Clause-3.1. 

34
  Ex.R-1, p.30. 

35 
 SUF, 58.
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Directive, Art. 7. 

37
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38
  ASNEC-Charter, Art. 115(2). 

39
  Law-66, Preamble. 

40
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41
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be affected by the coal phase-out, the opportunity to invest in renewable energy and to 

enter into 20-year supply contracts at prices substantially above market.
42

  

MFNB sold its rights and claims to Claimant 

24.  From Claimant’s allegations it appears that MFNB thereafter began to endure financial 

difficulties, supposedly caused by the effects of the phase-out required by the Directive 

and implemented through Law-66.
43

 On 1 July 2017, MFNB entered into Agreement-II 

with Claimant under Mercurian law in which it sold its rights and potential claims under 

Agreement-I in exchange for US$150 million (i.e., 25% of the original loan to 

T1-LLC).
44

 

Claimant brought arbitration against Laoc 

25. On 31 January 2019, Claimant started this proceeding supposedly under the ASNEC-

Treaty.
45

 Remarkably, GNB seeks damages of US$450 million,
46

 having paid US$150 

million for Agreement-II
47

 and never having been remotely connected to the events that 

led to the MFNB’s investment in T1. Claimant professes somehow to be entitled to 

collect damages for Respondent’s alleged breach of its obligations under the ASNEC-

Treaty stemming from the adoption of Law-66 (which had been enacted well before 

Agreement-II was concluded and Claimant appeared on the scene).
48

 

Respondent challenged Claimant’s appointed arbitrator 

26. In the Notice, Claimant appointed Mr. Mason as its arbitrator.
49

 On 15 February 2019, 

he said in his Statement that there was “no reason why [he] should not serve on the 

[present] Arbitral Tribunal”.
50

 He remained silent about his involvement in cases 

triggered by the same coal phase-out at issue here. 

                                                 
42

  Law-72, Art. 3. 
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27. Mr. Mason had freely offered his unguarded opinion on climate change and investment 

treaties in the Arbitration Station Podcast on 9 May 2018, long before this arbitration.
51

 

He openly dismissed climate change playing any role in investment arbitration. He is 

quoted as having said “it is not hard to imagine scenarios where states will resort to 

climate change arguments in support of their actions. I have seen this kind of situation: 

projects are approved and executed; the public opinion shifts and environmental 

measures are taken”. He further openly questioned if climate change treaties, “if they 

can be considered treaties at all”, can “come into play as a part of applicable law in 

investment treaty arbitrations…”. He said, “I do not see how climate change adds 

anything new to the debate in investment law [that would make it worthwhile rehearsing 

the police powers argument again]”. He concluded that in order to find “a right solution 

for a case” it helps to “[understand] a project from the financial side”.
52

 

28. On 2 June 2019, the article “First Investment Arbitration Award concerning Climate 

Change Measures”, published by IAN, revealed that Mr. Mason has participated as an 

arbitrator in Wellfalcon-I, an arbitration against another ASNEC-Member arising from 

the very coal phase-out at issue here.
53

 That case dealt with an investment in a lignite-

fired power-plant made in 2005. In the wake of the 2016 Directive, Wellfalcon phased 

out all lignite-fired power-plants by 2028, precisely as did Laoc in Law-66.
54

 This and 

that case therefore share the same background. 

29. The day after the IAN article had been published, Mr. Mason’s extolled in his personal 

social media account being “proud to have served as arbitrator” in Wellfalcon-I, which 

he termed a “ground-breaking case on #ClimateChange!”.
55

 But Mr. Mason had 

remained remarkably silent about Wellfalcon-I in his Statement. 

30. On 16 June 2019, Respondent challenged Mr. Mason arguing that any reasonable 

observer would harbour justifiable doubts about his impartiality on the foregoing 

Record.
56
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31. A further damning fact came to light after Respondent’s Challenge. On 23 June 2019, 

Mr. Mason responded to the Challenge,
57

 in which he first conceded his current role as 

arbitrator in a yet another case against Wellfalcon, Wellfalcon-II, likewise triggered by 

the Directive at issue here and in Wellfalcon-I.
58
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58
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THE CHALLENGE OF MR. MASON 

32. Mr. Mason should be disqualified from this Tribunal because (I) the applicable rule (II) 

applied to the facts here compel that result, and (III) the Challenge was timely 

presented.  

I. THE APPLICABLE RULE  

33. The governing rule is well-established and set out in Art. 12(1) UNCITRAL-Rules, 

applicable here pursuant to Art. X(2) ASNEC-Treaty,
59

 which states: “any arbitrator 

may be challenged if circumstances exist that give rise to justifiable doubts as to the 

arbitrator’s impartiality or independence”.
60

 “Impartiality” requires an arbitrator to be 

free from preconceived notions or any other reason that may be regarded as favouring 

one party over the other.
61

 Arbitrators must remain “impartial” throughout the 

process.
62

 

34. In turn, Art. 12(1) UNCITRAL-Rules provides that such “justifiable doubts” are tested 

against what a reasonable third person may conclude. It is not a subjective standard 

tethered to the views of the claimant, the respondent, or even the arbitrator himself.
63

 

This standard is thus objective
64

 and has been universally applied.
65

 

35. To be sure, challenges are also subject to a 15-day prescription period set out in Art. 

13(1) UNCITRAL-Rules, triggered when the circumstances that give rise to justifiable 

doubts “became known to that party”.
66

 In other words, “use it, or lose it”. The purpose 

of this limitation is to prevent procedural game playing and the bringing of challenges 

when they become most disruptive, after the process has significantly matured.
67

  

                                                 
59
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60
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61
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36. In Devas Ltd.,
 
Judge Tomka understood that 1976 UNCITRAL-Rules’ expired text is 

clear enough when it speaks of “the circumstances [...] became known to the party”.
68

 

He held that actual knowledge of the relevant facts triggered the 15-day prescription.
69

 

Here, as discussed below, the challenge to Mr. Mason is timely as it was filed 14 days 

after relevant facts were actually known to Respondent.
70

 

II. THE FACTS OF THIS CASE COMPEL MR. MASON’S DISQUALIFICATION 

37. Underlying the Challenge are (A) Mr. Mason’s statements in an interview given to the 

Arbitration Station Podcast, and (B) Mr. Mason (undisclosed) role as a repeat 

claimant’s appointee in at least two cases effectively identical to this one.  

 Mr. Mason’s statements in the Arbitration Station Podcast raise justifiable A.

doubts about his impartiality 

38. In May of 2018, in the Arbitration Station Podcast, Mr. Mason said: 

“(…) it is not hard to imagine scenarios where states will resort to 

climate change arguments in support of their actions. I have seen this 

kind of situation: projects are approved and executed; the public opinion 

shifts, and environmental measures are taken”.
71

  

39. This alone is disqualifying. It is no strain reasonably to read the foregoing as expressing 

his subjective familiarity with States enacting environmental measures as they succumb 

to shifts in public opinion. In turn, these measures harm previously approved and 

executed projects, and then states “resort to climate change arguments”,
72

 i.e., hide 

behind environmental excuses when the owners/victims call States to account.  

40. And the date of this statement is very telling, as it was uttered in May of 2018, well 

before this arbitration began. It is thus unguarded and unaffected by any concern with 

being challenged here.  

                                                 
68
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69
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70
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41. It can genuinely be credited as his honest opinion undistorted by any ulterior interest 

related to this case. Indeed, the Record reflects that by May 2018, when the Podcast 

interview was given, both proceedings against Wellfalcon (in which Mr. Mason is also 

acting or acted as claimant-appointed arbitrator) had already commenced.
73

 It is 

therefore entirely possible that Mr. Mason acquired that openly anti-respondent opinion 

in these two similar cases that he carefully failed to disclose.
74

 Even if we charitably 

assume that it is his genuinely held personal view unaffected by his undisclosed service 

in the two Wellfalcon cases, such views disqualify him from acting in this case in any 

event. Indeed, his anti-respondent bias is cemented in the observation, made in a 

discussion about climate change arbitration, that to find “a right solution for a case” it 

helps to “[understand] a project from the financial side”.
75

 It is no strain of logic to read 

this as concluding that the right solution for the situation in which projects are harmed 

by states’ environmental measures is to understand the “financial side”, money. And 

only respondents have money to offer to reach the “right solution”. That is not the kind 

of mind set that this case requires or that the governing rules tolerate. 

42. Equally damning are Mr. Mason’s dismissive views towards climate change treaties that 

are at the heart of this case. The Seoul-Agreement, the Directive, and Law-66 were all 

responses to the threat of climate change.
76

 He questioned whether climate change 

treaties, “if they can be considered treaties at all”, can “come into play as a part of 

applicable law in investment treaty arbitrations…”. He redoubled by saying, “I do not 

see how climate change adds anything new to the debate in investment law…”. 

Respondent is entitled to an open-mind, not a closed one, concerning the legal regime 

pursuant to which Respondent took the challenged measures. Mr. Mason is certainly 

equally entitled to his legal opinions or academic views on these matters, but they have 

“the overall effect of painting an unfavorable view” of climate change issues “in such a 

way as to give a reasonable and informed third party justifiable doubts as to his 

impartiality”.
77
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43. Challenges have been sustained on lesser facts. In Perenco, Judge Brower (an 

unquestioned luminary in international arbitration) was removed for no more than an 

interview. The appointing-authority, Mr. Kröner, concluded that when Judge Brower 

talked about “recalcitrant host countries…” he was referring to Ecuador, respondent in 

that case. Although Judge Brower demurred that he had not used the word “Ecuador” or 

any names of parties to that case in the same line as the term “recalcitrant”, his answer 

to the question made it reasonable to associate the term “recalcitrant” with Ecuador.
78

 

Mr. Kröner concluded that a reasonable third-person would regard Brower’s comments 

as raising justifiable doubts about his impartiality.
79

 Although Perenco is an ICSID 

case, the parties agreed that the IBA-Guidelines, which have the same standard as 

UNCITRAL-Rules, were applicable to the challenge.
80

 Perenco compels Mr. Mason’s 

disqualification here for his prejudice (i.e., prejudgment) about how host countries 

behave in response to political pressure in environmental matters. He may not have used 

the word “recalcitrant”, but the comments discussed above are no less damning to his 

continued participation in this case than was Judge Brower’s utterance in Perenco. 

44. Likewise, in Devas Ltd., dealing with the removal of Prof. Orrego Vicuña (another star 

in international arbitration), Judge Tomka also relied on an academic article written by 

the challenged arbitrator where he stated: 

“(…) one may respectfully wonder whether the error of law might not lie 

with the approach suggesting that a rather vague clause of a treaty might 

be able to simply do away with the obligations established under the same 

treaty”.
81

 

45. Judge Tomka noted that Prof. Orrego Vicuña “has assumed a consistent position in 

three decisions. On a fourth occasion, he further affirmed that position”
82

 suggesting 

that his view remained unchanged.
83

 In particular, he concluded that the 

challenged-arbitrator: 
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 “(…) is certainly entitled to his views, including to his academic 

freedom. But equally the Respondent is entitled to have its arguments 

heard and ruled upon by arbitrators with an open mind. Here, the right of 

the latter has to prevail. For this reason, I agree with the Respondent that 

Professor Orrego Vicuña should withdraw from this arbitration”.
84

 

46. The requirement of an “open mind” that ejected Prof. Orrego Vicuña is as relevant here 

as it was in Devas Ltd. Here too, Respondent is entitled to an arbitrator with an 

open-mind concerning climate change legal regimes, as discussed above. As we and 

Judge Tomka noted, the challenged arbitrator’s entitlement to his legal views and his 

freedom of expression are not the issue. However, equally so, Respondent is entitled to 

have its arguments heard with an open-mind regarding climate change treaties and their 

relevance, which no reasonable third-party would conclude Mr. Mason brings to these 

proceedings.
85

  

 This is the third case in which Mr. Mason was appointed by a claimant and B.

this alone requires his disqualification 

47. Mr. Mason is a “repeat arbitrator”
86

 for claimants in at least two other virtually 

identical cases and on that ground alone brings less than an open-mind to these 

proceedings, entirely aside from the remarkable (and itself disqualifying) fact that he 

remained silent about these two other cases until after he had been challenged. 

48. To be sure, there must be a sufficient connection between the prior cases and the one in 

which he is being challenged to raise justifiable doubts.
87

 Here, in fact, the connection is 

not just “sufficient”, it is overwhelming. Indeed, in Murphy Exploration, Prof. Brigitte 

Stern resigned after being challenged on the basis of her remarkable regularity of 

appointments by States.
88

 Prof. Stern understood the “issue conflict”, and thus 

resigned.
89

 Mr. Mason should do likewise. 

49. This is not a novel problem. In Caratube-II, the claimant challenged Mr. Boesch, who 

had been appointed by the same respondent in two simultaneous cases, amongst them 

                                                 
84
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Caratube-I.
90

 Both cases were related to the same treaty, the same factual allegations, as 

well as legal grounds.  

50. The untainted members of the panel deciding the issue agreed that Mr. Boesch could not 

be asked to seclude himself behind a mental “Chinese wall” as his understanding may 

be affected by the information he had acquired in the prior arbitration.
91

 They 

understood that Mr. Boesch was privy to information that might affect his judgment 

based on matters that were not in the Record of that arbitration. There was an “evident 

or obvious appearance of lack of impartiality”.
92

 The unchallenged arbitrators 

understood that a reasonable and informed third-party would regard the influence of 

such external knowledge as improper and as impugning impartiality.
93

 Thus, his 

objectivity and open-mindedness were tainted.
94

 Disqualification was therefore 

required. 

51. In Devas Ltd., as discussed above, Prof. Orrego Vicuña was removed from the tribunal, 

among other reasons, because he had been repeatedly confronted previously with the 

issues controverted in Devas Ltd. 

52. Here, Mr. Mason has been appointed by another claimant in Wellfalcon-I, a case also 

related to the implementation of the Directive enacted by ASNEC and seeking to 

vindicate rights arising from ASNEC-Treaty. Wellfalcon-I and this case are both against 

ASNEC-Members. The material facts here and in Wellfalcon-I are virtually identical. 

Wellfalcon-I dealt with an investment in a lignite-fired power-plant ordered to be closed 

by Wellfalcon by 2028 at the latest.
95

 There and here, the power-plants were opened in 

2012 and 2014, respectively.
96

 It is also uncontested that the tribunal in Wellfalcon-I 

addressed the supposed violation by respondent of claimant’s legitimate expectations or 

regulatory stability, and the respondent’s compliance with ASNEC’s mandatory 

Directive regarding the phase-out of coal-fired power-plants, all issues that appear 

identically here. At issue in Wellfalcon-I and here is whether compensation for the 
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closures should be sought from respondents or from ASNEC.
97

 In every relevant 

dimension, this case and Wellfalcon-I are effectively identical.  

53. Mr. Mason disclosed his role as claimant-appointed arbitrator in Wellfalcon-II, another 

pending case against Wellfalcon arising from the closure mandated in the Directive, 

only after he was challenged here. The Wellfalcon-II claimant’s website discloses that it 

owns only lignite-fired power-plants (and connected open-cast mines) in Wellfalcon.
98

 

Therefore, “the dispute is expected to relate to a similar constellation as in 

[Wellfalcon-I]”.
99

 And all the same disabilities that we discussed above in connection 

with Wellfalcon-I resurface and multiply in respect to Mr. Mason’s role in 

Wellfalcon-II. 

54. In short, this is the third case in which Mr. Mason, always appointed by claimants, faces 

identical issues concerning ASNEC-Treaty claims arising from the implementation of 

the same Directive.  

55. Simply put, Mr. Mason may well be influenced here by arguments, evidence, and 

witnesses to which he has been exposed to in Wellfalcon-I and Wellfalcon-II, none of 

which Respondent could contradict, cross-examine, or objet to. Mr. Mason’s objectivity 

and open-mindedness with regard to the facts and issues to be decided in the present 

arbitration may well be irremediably tainted. In any event, no proof of actual partiality 

is required for disqualification to follow. All that is required is the appearance of 

impropriety to the eyes of a reasonable third party, as Caratube-II and many other cases 

confirm. That standard has been amply met here. 

56. Like Mr. Boesch in Caratube-II, Mr. Mason cannot be asked to wall off his mind and 

mentally quarantine the information, views, and perceptions he has acquired in 

Wellfalcon-I and Wellfalcon-II, many (or most) of which will be absent from the Record 

in this case.
100 

Any reasonable third-party would be compelled to conclude that there is 

a possibility on these facts of an “evident or obvious appearance of lack of 

impartiality”.
101 

Even unwittingly, his objectivity and open-mindedness concerning the 

                                                 
97

  PO3, Clarification-16. 

98
  PO4, Clarification-8. 

99
  Ibid.  

100
  Caratube-II, ¶89. 

101
  Ibid. 



TEAM DAXNER 

 

16 

 

facts and issues here may be tainted. Mr. Mason comes with a mix of information 

acquired in Wellfalcon-I and Wellfalcon-II that foists an intolerable imbalance against 

the two other unchallenged arbitrators who lack the same information. 

57. As we discussed above, his pernicious views regarding situations “I have seen 

before”
102

 may well have been acquired in either or both cases against Wellfalcon. 

Indeed, the Wellfalcon-I tribunal unanimously decided,
103

 that in ordering the coal 

phase-out, Wellfalcon had violated the claimant’s rights. The inference is therefore 

almost irresistible that some of what Mr. Mason has “seen before” may well stem from 

the evidence and arguments to which he was privy in Wellfalcon-I.
104

 He cannot be 

asked now mentally to shed those impressions in this case. Even if he were able 

subjectively to do so, that does not cure the vice. As noted, the test under which he must 

be disqualified is an objective one, amply met here, namely, that these facts raise doubts 

in a reasonable third-party about Mr. Mason’s impartiality. That Mr. Mason failed even 

to mention Wellfalcon-I and Wellfalcon-II until after he was challenged is itself an 

aggravating fact that renders disqualification more compelling. Surely, neither case 

could have slipped his memory, particularly as he had termed Wellfalcon-I a 

“ground-breaking case” whose disclosure should therefore have been a matter of the 

elemental common sense.
105

 

III. UNTIMELINESS IS NOT AN ISSUE HERE  

58. It is beyond debate that the Challenge to Mr. Mason met the 15-day prescription period 

to the extent it turns on his participation in Wellfalcon-I and Wellfalcon-II. As the 

Record confirms, the Challenge was lodged on 16 June 2019,
106

 14 days after the 2 June 

2019 publication of the article in IAN that brought Mr. Mason’s participation in 

Wellfalcon-I to light.
107

 And it was Mr. Mason who surfaced Wellfalcon-II in his 
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Response to the Challenge of 23 June 2019.
108

 There can be no suggestion that Laoc 

“slept” and delayed for strategic or improper purposes. 

59. In its Response to the Challenge, Claimant has pointed out, however, that the evidence 

contained in Mr. Mason’s Podcast interview of 9 May 2018 should be discarded as 

untimely.
109

 That argument should not prevail. For starters, there was no reason for 

Laoc even to be interested in Mr. Mason until he was selected as Claimant’s arbitrator 

in the Notice filed on 31 January 2019.
110

 To be sure, by then the Podcast had been 

publicly available, yet its contents did not inform the Challenge until 16 June 2019. This 

is excusable, even if instead of the “actual knowledge” standard endorsed in Devas 

Ltd.
111 

the Tribunal believes that “constructive knowledge” (i.e., knew or should have 

known) is applicable, and thus imputes to Laoc knowledge of the Podcast as of around 

31 January 2019, when Mr. Mason’s name first surfaced.  

60. Any experienced practitioner appreciates that challenges are rarely embarked upon 

lightly. Absent a critical mass of information to render the challenge almost inevitable, 

respectful and prudent arbitration participants like Laoc are reluctant to seek to overturn 

a claimant’s choice and to request publicly the removal of a prestigious arbitrator. That 

critical mass of information was not assembled here until 2 June 2019, when Mr. 

Mason’s participation in Wellfalcon-I had come to light.
112

 And Laoc then moved 

promptly, meeting the 15-day limitation, with all the available information to assist the 

Tribunal in rendering a decision that is fair both to Laoc and to Mr. Mason. No 

available evidence should be excluded here once the Challenge is timely, particularly so 

in view of the practical arrangements made by the Tribunal to join Respondent’s 

Challenge to the jurisdictional and liability stage. Thus, no argument could be made that 

concerns for procedural economy or expedition justify the exclusion of any evidence 

bearing on Mr. Mason’s partiality. A challenge will be heard in any event, and it is only 

fair and proper that all available evidence be put before the Tribunal for it to arrive at a 

just decision. Any argument to the contrary, if Claimant chose to make it, would be 

procedural caprice which itself would render Mr. Mason’s appointment suspect.   
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JURISDICTIONAL ISSUES 

61. Standing to claim against Laoc under the ASNEC-Treaty does not extend to Claimant. 

It may arguably be the successor of MFNB in commercial matters under Agreement-I, 

but did not retrospectively become pursuant to that Agreement the investor that funded 

the construction of T1. Accordingly, Claimant does not own or control any investment 

protected by the ASNEC-Treaty, nor in fact has it ever made one, whatever other 

commercial rights it may have. Although Claimant professes to be entitled to bring this 

claim under the ASNEC-Treaty as the legal successor of MFNB,
113

 its jurisdictional 

argument is fatally flawed. 

I. CLAIMANT NEITHER OWNS NOR CONTROLS A PROTECTED INVESTMENT 

ASSOCIATED WITH AN ECONOMIC ACTIVITY IN LAOC’S ENERGY SECTOR 

62. Respondent gave its consent, in Art. X ASNEC-Treaty to the settlement through 

UNCITRAL-arbitration of any dispute under the ASNEC-Treaty related to 

“Investments”
114

 which must be “associated with an Economic Activity in the Energy 

Sector”.
115

 

63. ASNEC-Treaty provides in Art. I that “Investment” means: 

“[E]very kind of asset owned or controlled by Investors of a Contracting 

Party, either directly or indirectly, outside that Contracting Party’s Area 

but within the [ASNEC-Area]. 

In particular, ‘Investment’ includes: (…)  

(c) claims to money and claims to performance pursuant to contract 

having an economic value and associated with an Investment; (…).  

‘Investment’ refers to any investment associated with an Economic 

Activity in the Energy Sector”.
116

 

64.  “Economic Activity in the Energy Sector” means: “an economic activity concerning 

(…) financing (…) of any energy resource (including natural resources), materials, 
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installations and products”.
117

 It particularly does not include, directly or by 

implication, assets represented by a supposed right to claim against Laoc. 

65. In sum, the terms of the ASNEC-Treaty are clear: this Tribunal has jurisdiction only 

over disputes related to “Investments” associated with an “Economic Activity in the 

Energy Sector”, which must be “owned or controlled” by “Investors of a Contracting 

Party” made outside that Contracting-Party’s Area but within the ASNEC-Area.
118

 The 

claim against Laoc, allegedly acquired by purchase, is not such protected investment. 

66. This issue has come up before in investment arbitration and has already been decided 

against Claimant. In Energorynok, Ukrainian and Moldovan Ministries signed an 

agreement that was held to be an investment.
119

 This agreement contemplated energy 

transmission and distribution
120

 in Moldova, adding economic value to Moldova.
121

 The 

agreement conferred to the parties a right to undertake economic activity concerning the 

transit of electricity in the host State. That activity, in the tribunal’s view, constituted an 

investment under the governing ECT
122

 that defines “investments” identically to Art. I 

ASNEC-Treaty.
123

 In 1998, three years into the operation of the agreement, there was an 

overflow of electricity from Ukraine to Moldova, triggering under the agreement 

compensation in the millions due from a Moldovan State-owned enterprise to a State-

owned enterprise from Ukraine (Ukrenergo).
124

 The tribunal also found that the 

overflow was a protected investment because it was located in Moldova and had arisen 

out of the agreement signed between the Ukrainian and the Moldovan Ministries.
125

 

67. In 2000, Ukraine created Energorynok, another State-owned enterprise, and the 

overflow debt due from the Moldavian party to Ukrenergo was assigned to Energorynok 

through other instruments.
126

 Eventually, Energorynok (claimant) claimed against 
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Moldova (respondent) asserting it was the “due legal successor” of Ukrenergo, the 

State-owned enterprise to which money was owed for the overflow.
127

 It argued that it 

had a claim against Moldova conferred by contract, the very position Claimant asserts 

here against Laoc.
128

 The claimant relied on several arbitral decisions that a claim to 

money is a protected investment under ECT Art. 1(6)(c), notably the decisions in 

Electrabel and Petrobart.
129

 The tribunal disagreed, and concluded that it lacked 

jurisdiction. It analyzed the foregoing cases in detail. 

68. From these cases it drew a conclusion it then applied to its own case to reject 

jurisdiction. The conclusion is that a claim for money may constitute a protected 

“Investment” under the ECT (which is identical to the ASNEC-Treaty for these 

purposes) depending on its factual nexus with the activity defined as “Investment”. 

Moreover, although a “claim to money” may literally meet one or more of the 

illustrations set out in the treaty under the relevant definition of Investment, this is 

insufficient to conclude that it is in fact protected Investment. As applied here, both 

conclusions compel dismissal of Claimant’s claim against Laoc, as more fully discussed 

below. 

69. Petrobart involved a contract for the sale of gas, a court judgment (for money owed for 

the sale of gas), and a claim to money (for the sale of gas). Claimant there argued that 

all were investments under the ECT.
130

 The tribunal concluded that the contract and the 

judgment were not in themselves assets but legal documents or instruments that were 

bearers of legal rights, and those legal rights in turn, depending on their character, could 

or could not be considered assets.
131

 The relevant question was whether the rights 

provided for in the contract and confirmed in the judgment constituted assets and were 

therefore an investment within the meaning of the treaty.
132

 The tribunal further 

concluded that “a right conferred by contract to undertake an economic activity 

concerning the sale of gas (…) is an investment according to the [t]reaty”.
133

 In the 
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tribunal’s view, this must also include the right to be paid for such a sale.
134

 The 

Petrobart tribunal ultimately concluded that under Art. 1(6)(f) the gas which Petrobart 

sold was an investment under the ECT for which Petrobart had the right to be paid.
135

  

70. The tribunal in Energorynok also noted that in Electrabel the tribunal had likewise 

posed the question whether separate components of the overall investment constituted 

protected investments. As in Petrobart, the Electrabel tribunal also concluded that “this 

is dependent on the overall investment”.
136

 

71. Comparing Electrabel, Petrobart, and its own case, the Energorynok tribunal found that 

unlike in Electrabel, claimant in its own case was not a shareholder in an entity directly 

or indirectly engaged in the underlying economic activities which the Electrabel 

tribunal found constituted investments.
137

 In Petrobart, although like the claimant in 

Energorynok, Petrobart had obtained a court decision in its favor for payment, unlike in 

Energorynok, Petrobart actually delivered the gas for which payment was due.
138

  

72. Moreover, the Energorynok tribunal noted that Petrobart had full control over its own 

sales and deliveries and was a full party to the sale and delivery contract at all times 

during the period of the underlying contract.
139

 Indeed, Petrobart owned and controlled 

its claim to payment for the gas that it, and not another party, supplied. Petrobart itself 

had made the investment in the area of Kyrgyz.
140

 The Energorynok tribunal noted 

further that in Petrobart, claimant operated the transmission lines and selected the 

management operating the investment.
141

 The tribunal concluded that in the words of 

Prof. Douglas, Petrobart committed “resources to the economy of the host State 

entailing the assumption of risk in expectation of commercial return”.
142
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73. The Energorynok tribunal accepted that the claimant (the assignee of the Moldavian 

debt) had a financial interest in recovering the debt.
143

 Nevertheless, the tribunal 

concluded that the claimant had no substantive interest in the economic activity that had 

given rise to its so-called “investment”.
144

 Indeed, claimant in Energorynok could not 

explain which role it played in the transmission of electricity to Moldova.
145

 The 

tribunal found that the asset that the claimant asserted was its investment, namely a 

claim to money, was not even in the territory of Moldova.
146

 The Claimant here is in 

precisely the same position as the claimant in Energorynok. 

74. The tribunal finally concluded that the claimant was not and never had been engaged in 

the transmission of electricity in Moldova; indeed, the claimant had neither a right nor 

an obligation to be so engaged.
147

 The tribunal pointed out that the claimant did not 

exist at the time of the overflow and, therefore, it concluded that its investment could 

not be in the overflow.
148

 In sum, the agreement between the Ministries continued to 

operate but without the claimant having any role, control or activity in it.
149

 

75. The reasoning and result in Energorynok is persuasive here. The ASNEC-Treaty 

establishes that a protected investment must necessarily be associated to the “Economic 

Activity in the Energy Sector”.
150

 Thus, the claim to money owned by Claimant does not 

fall within the scope of the ASNEC-Treaty as Claimant is not and was not associated 

with an Economic Activity in Laoc’s Energy Sector in this connection. 

76. Agreement-I concluded by MFNB and T1-LLC indeed provided a loan to finance the 

construction of T1.
151

 The loan financed some 60 percent of the total cost of the 

construction of T1.
152

 T1 became fully operational, not least because of that loan.
153
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There are no more financing obligations arising from Agreement-I as the loan had been 

funded and T1 is already constructed and fully operational since 2014.
154

 

77. It is specious to argue, as Claimant in effect does, that the issue of jurisdiction is 

resolved by the clause in Agreement-II that requires that all references to MFNB in 

Agreement-I be read as referring to Claimant,
155

 such as: “[T]he lender shall grant 

financing (…) for the construction of the 850 MW coal-fired power plant Ticadia-1 

Power Plant in Ticadia, Laoc”.
156

 This simply states the conclusion to which Claimant 

wishes to arrive, as if by agreement private parties could expand the ASNEC-Treaty’s 

jurisdictional consent. It is impossible to read this reference with Claimant’s name 

instead of that of the original lender (MFNB) because the financing for the construction 

in the Energy Sector was already provided by MFNB, long before Claimant appeared 

on the scene. Claimant had no role in the financing of any part of this Energy Sector 

related project.
157

 Effectively, Claimant here “did not even exist” at the time MFNB 

made its investment in the Laocan Energy Sector, just as Energorynok did not exist 

when the overflow (constituting an “investment” there) took place in the Energorynok 

case. 

78. In short, by the time the Claimant appeared its purchase of certain “rights” for US$150 

million entailed no contribution at all to the Respondent’s Economic Energy Sector. It is 

no surprise therefore that Claimant’s case is built entirely on facts that took place well 

before it even showed up, all of which happened to MFNB, not to Claimant, who did 

“not exist” for purposes of this case at the time of the challenged events. 

79. As in the case Energorynok, Claimant’s rights are not related to Economic Activity in 

Laoc’s Energy Sector. Moreover, as in Energorynok, the Record here is silent as to 

what, if any, role Claimant plays in regard to the operation of T1 as the company 

running T1 is T1-LLC.
158

 The Record shows no such role. 

80. As in Energorynok, that Claimant here does not manage or operate T1, and never has; it 

is, after all, a bank. MFNB was a bank too, but it actually financed the construction of 
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T1 and actually affected the operation of T1 because T1 was constructed relying on 

MFNB’s loan.
159

 

81. In the same vein, Claimant’s US$150 million does not meet the territorial requirement 

of Art. I(6)(b) ASNEC-Treaty, i.e., that the investment be made within the territory of 

Laoc.
160

 Claimant’s claim to money was located in the territory of Mercuria, where 

Agreement-II was entered into under Mercurian law, between two Mercurian banks, and 

where the US$150 million were paid.
161

  

82. As in Energorynok, Claimant here is not and never has been engaged in any Economic 

Activity in Laoc’s Energy Sector. As in Energorynok where the claimant did not exist at 

the time of the overflow, Claimant here did “not exist” at the time of the financing or 

building of T1. Therefore, as the tribunal held in Energorynok, the financing or 

construction of T1 cannot be Claimant’s “Investment”, and whatever right it holds 

pursuant to Agreement-II is not a protected investment under the ASNEC-Treaty. 

83. In short, Claimant’s purchase does not constitute an Economic Activity concerning 

“financing”, “production”, “trade” nor “distribution” of any energy resources. Like the 

claimant in Energorynok, Claimant has no claim under the ASNEC-Treaty in respect of 

events that long preceded its arrival on the scene, which is all Claimant adduces here. 

The past does not belong to the Claimant, and neither do the ASNEC-Treaty grievances 

it seeks to vindicate here. 

84. Claimant has no protected “Investment” within the scope of ASNEC-Treaty. Claimant is 

precisely in the position of the claimant in Energorynok, an assignee with economic 

rights, but holding no protected investment. Jurisdiction under the ASNEC-Treaty is 

thus entirely absent here.  

II. SEPARATELY, CLAIMANT’S ECONOMIC RIGHTS ARE NOT AN INVESTMENT AT ALL 

85. Aside from not meeting the ASNEC-Treaty definition of “Investment”, 

Claimant’s rights do not meet the requirements necessary to constitute an investment at 

all, much less a protected one. 
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86. In Romak the applicable BIT illustrated the term “Investment” through a list of 

illustrations, as does the ASNEC-Treaty. The tribunal opined that a mechanical 

application of those illustrations would produce “a result which is manifestly absurd or 

unreasonable”.
162

 The tribunal held that such an outcome was contrary to 

Art. 32(b) VCLT
163

 because this interpretation would render meaningless the distinction 

between “investments”, on the one hand, and “purely commercial transactions”, on the 

other.
164

 These principles have been recognized elsewhere as well.
165

 

87. In that case, Romak (claimant) was a Swiss company engaged in grain trading.
166

 

It concluded several contracts with Uzbek companies, including a supply contract with 

an Uzbek State company for the importation of grain to Uzbekistan.
167

 Romak was not 

paid under the supply contract and commenced GAFTA arbitration against the Uzbek 

purchaser.
168

 The GAFTA arbitration tribunal issued an award in Romak’s favour, but 

Romak’s attempt to enforce it in the Uzbek courts was unsuccessful.
169

 The courts held 

that the awards could not be enforced pursuant to the NY-Convention.
170

 Romak 

commenced arbitration at the PCA pursuant to the BIT applicable to the case, alleging 

breaches of the BIT arising from the refusal to enforce the GAFTA award and by reason 

of the Uzbek purchaser’s conduct.
171

 Uzbekistan argued that the tribunal lacked 

jurisdiction under the BIT.
172

 Romak argued that if it could bring itself within one of the 

illustrative categories associated with “investment”, that would provide jurisdiction.
173

 

A “claim to money”, Romak argued, was expressly listed and therefore constitutes an 

“investment” sufficient for jurisdiction.
174

 The tribunal disagreed. It established that the 
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term “investment” has an inherent meaning entailing a “contribution” that “extends over 

a certain period of time” and that involves some “risk”, regardless of whether it is 

UNCITRAL or ICSID arbitration.
175

 Moreover, some tribunals have held another 

characteristic of a protected investment must be the “contribution to the economic 

development” of the host State.
176

 None of these requisites, as discussed below, is 

present with respect to the Claimant here. 

88. Pertaining to “contribution”, the tribunal interpreted the term broadly, including any 

resources that have economic value, whether in the form of financial obligations, 

services or technical assistance.
177

 In respect to the “duration”, the tribunal decided that 

duration is to be analysed in light of all of the circumstances, and of the investor’s 

overall commitment.
178

 Concerning the “assumption of a risk”, the tribunal understood 

that all economic activity entails a certain degree of risk, but an “investment risk” is 

unique.
179

 The return and expenses in that case are uncertain, even if all relevant 

counterparties discharge their contractual obligations.
180

  

89. The Romak tribunal concluded that if an asset does not comport with those 

requirements, it is not a protected investment even if it literally falls within one of the 

illustrative categories listed in the applicable treaty.
181

 The tribunal held that it had no 

jurisdiction because there was no “investment”, and in the absence of any investment 

underlying the dispute, Uzbekistan had not consented to arbitrate the dispute under the 

BIT.
182

 

90. As Romak clearly held, a mechanical application of the illustrative categories in the 

ASNEC-Treaty does not meet the requirement of showing the existence of a protected 

investment in the hands of Claimant. Claimant’s claim to money constitutes the 

purchase of commercial rights, to be precise the right to the repayment of a loan. As in 
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Romak, there is no jurisdiction here to hear the claims of an assignee of commercial 

rights. 

91. In this case, the Contracting-Parties to the ASNEC-Treaty were especially concerned 

with “contribution”. As echoed in Romak, “contribution development to the host State”, 

which notion is expressly included by ASNEC in the definition of “Investment” when 

the Treaty links “investment” to the Economic Activity of the Energy Sector of the host 

State. The ASNEC-Treaty evidently requires activities to develop the Energy Sector of 

the host States for them to be an “Investment”.
183

 Indeed, ASNEC-Treaty provides also 

in its Preamble that an investment must, amongst other things, contribute to the 

development of the host State.
184

 

92. The US$150 million
185

 that Claimant paid MFNB did not entail a “contribution” to 

Respondent’s Energy Sector that “extends over a certain period of time” and that 

involved some “risk”. Agreement-II was entered into long after T1 was financed and 

built.  

93. Claimant’s transaction not only does not fulfill the requirements of contribution to the 

economic development host State but fails also in the requirements of “duration of 

time” and “assumption of risk”.  

94. As to “duration”, there is little in the Record to show Claimant’s permanence in Laoc. 

The sole Claimant’s activities reflected in the Record as triggered by Agreement-II are 

its attempt to resolve the present dispute amicably
186

 and the filing of these proceedings. 

Surely these do not meet the “duration” requisite, much less constitute an operation in 

Laoc’s Energy Sector. Finally, as to the requirement of the “assumption of risk”, 

Claimant assumed no risk related to an “Investment” in Agreement-II as T1 was by then 

already constructed and presumably generating tariff income. There is not even the 

“risk” that T1 be closed “early” for regulatory reasons. That risk had already 

materialized under the Directive before Claimant appeared. All these risks had already 

been borne by MFNB, not Claimant.  
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95. In sum, Claimant has never made an “investment”, much less an “Investment” that is 

protected under the ASNEC-Treaty. For that separate reason, this tribunal lacks 

jurisdiction to hear Claimant’s grievances.  
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SUBSTANTIVE ISSUES 

96. Laoc is not responsible for the enactment of Law-66, for it exercised no control over the 

measure and therefore (I) Laoc is exempt from liability for any purported breach the 

measure may have caused under the ASNEC-Treaty. In any event, (II) Law-66 does not 

violate Art. II(1) of the ASNEC-Treaty.
187

  

I. LAOC IS EXEMPTED FROM LIABILITY 

97. Claimant argues the responsibility for the alleged harm done by Law-66 lies with Laoc. 

This claim is without merits. Laoc enacted Law-66 to comply with an inescapable 

international obligation imposed by ASNEC in the Directive. 

98. Art. 26 of VCLT expressly states that “[e]very treaty in force is binding upon the 

parties to it and must be performed by them (…)”.
188

 It addresses the binding force of 

treaties on legal relationships among States.
189

 Art. 26 cannot be applied in isolation but 

has to be supplemented by the rules of interpretation of the VCLT.
190

 

99. On 3 February 2012 Laoc, Mercuria and other States in the region created the ASNEC, 

by signing the ASNEC-Charter.
191

  

100. Art. 120 of the ASNEC-Charter states that:  

 “[t]he Association enforces or implements its legal acts through the 

organs of its [Member-States]. When the [Member-States] enforce or 

implement any legal acts of the Association, the attribution of conduct, as 

between the [Member-States] and the Association, shall be governed, (…) 

by (…) the [ARIO] (…)”.
192

 

101. Thus, when Member-States are required by ASNEC to implement any legal act, the 

responsibility of that act, “(…) as between the [Member-States] and [ASNEC], shall be 

governed (…) by (…) the [ARIO] (…)”.
193

 

                                                 
187

  ASNEC-Treaty, Art.II.  

188
  VCLT, Art. 26. 

189
  DÖRR/SCHMALENBACH, p.428. 

190
  Ibid. 

191
  Ex.R-3, pp.32-34. 

192
  ASNEC-Charter, Art.120.  

193
  Ibid. 



TEAM DAXNER 

 

30 

 

102. In 17 February 2016, the ASNEC-Council, following the ASNEC commitments to the 

Seoul-Agreement,
194

 adopted the Directive
195

 addressed to all Member-States. The 

Directive states in its Art. 7 that: 

“(…) each [Member-State] shall reduce the percentage of its final gross 

production of energy from coal-fired power plants to 0 by 31 December 

2028 (…)”.
196

 

103. The ASNEC-Charter is a treaty in force since 2012 and Laoc is party to it. The 

Directive is, in turn, a legal act of ASNEC and binding as a consequence of the 

provisions of Art. 115 of the ASNEC-Charter. Thus, in enacting Law-66, Laoc 

complied with a binding international obligation under the ASNEC-Charter.  

104. It follows that having acted to implement a legal act of ASNEC (i.e., the Directive) by 

enacting Law-66, the specific limitation of responsibility in Art. 120 of the 

ASNEC-Charter exempts Laoc from liability for the alleged consequences of 

Law-66.
197

  

105. Claimant may argue that the ASNEC-Charter or the Directive are alien to it, and that it 

is proceeding only under the ASNEC-Treaty. But that is incorrect because (A) the 

VCLT requires the ASNEC-Treaty be interpreted together with the ASNEC-Charter, 

and (B) Laoc was required to enact Law-66 and is thus properly protected from liability 

under the ASNEC-Charter.  

 The ASNEC-Treaty must be interpreted together with the ASNEC-Charter  A.

106. The ASNEC-Treaty must be interpreted in the context in which it was concluded. In 

particular, that interpretation must include due regard for the obligations under the 

ASNEC-Charter, which limit here the scope of protections in the ASNEC-Treaty.
198

 

107. Art. X of the ASNEC-Treaty states that tribunals called upon to decide the issues in 

dispute have to do so in accordance with “(…) applicable rules and principles of 

international law (…)”.
199
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108. Arts. 31 and 32 of the VCLT, both of which reflect customary international law,
200

 are 

relevant to the question of treaty interpretation in this case. This is an almost banal 

conclusion, illustrated for example in the Myers ruling which, faced with a multilateral 

investment treaty provision similar to that of Art. X,
201

 felt required also to “(…) review 

the other international agreements to which the Parties adhere (…)”.
202

 It did so, as 

many other tribunals had,
203

 guided by the international law rules of treaty interpretation 

set out in the VCLT,
204

 which we invite this Tribunal to follow. 

109. Art. 31(1) of the VCLT states that “(…) [a] treaty shall be interpreted (…) in the 

context and in the light of its object and purpose (…)”.
205

 The requirement of contextual 

interpretation is echoed in Art. 31(3)(c), according to which together with the context 

“(…) any relevant rules of international law applicable in the relations between the 

parties (…)”
206

 shall be taken into account. Other international norms binding on the 

parties will also bear on the interpretation of a treaty’s obligation.
207

 Those norms will, 

additionally, condition the performance of the specific rights and obligations stipulated 

in the treaty under examination.
208

 

110. Additionally, Art. 32 of the VCLT provides that when interpreting a treaty 

“(…) [r]ecourse may be had to (…) the circumstances of its conclusion (…)”.
209

 These 

circumstances include the political and social factors surrounding the treaty’s 

conclusion and shed light on the intentions of the parties and their understanding of the 

extent of a treaty obligation.
210

 As further stated in the AAPL case, investment treaties 

are not self-contained and closed legal systems.
211

 They must be regarded in a wider 
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context which integrates rules from other sources.
212

 Here, the ASNEC-Treaty cannot 

be viewed in isolation, as Claimant demands. The Treaty must be integrated with the 

ASNEC-Charter. 

111. With regards to the context and purpose requirements in Art. 31(1) of the VCLT, 

Mercuria and Laoc, as Member-States of ASNEC,
213

 have both expressed in the 

preamble of the ASNEC-Charter their desire to “(…) strengthen the unity of their 

economies, to promote cross-border investment (…)”.
214

 Measures pertaining to the 

promotion of investments were, thus, at the forefront of the ASNEC-Charter’s aims. 

One such measure was the signing of the ASNEC-Treaty. This is recognized in the 

Preamble of the ASNEC-Treaty, in which the importance of “(…) promoting 

intra-ASNEC investment (…)” is acknowledged.
215

 

112. Therefore, the signing of the ASNEC-Treaty on May 2012 followed directly from the 

creation of ASNEC. It reflected the realization of the purposes in the 

ASNEC-Charter.
216

 Had the ASNEC not existed, the ASNEC-Treaty would not have 

existed either. The Charter and the Treaty are not separable. Thus, the ASNEC-Charter 

permeates and limits the obligations that the ASNEC-Treaty imposes on 

ASNEC-Members and has to be taken into account when interpreting the scope of that 

Treaty. 

113. Furthermore, the ASNEC-Charter is one of the “relevant rules of international law 

applicable in the relations between the parties” provided by Art. 31(c) of the VCLT.
217

 

For that reason, quite aside from the related context in which both were created, the 

ASNEC-Charter should therefore be taken into account when interpreting the 

ASNEC-Treaty. That is, the Treaty should be interpreted under international law as part 

of a harmonious constellation of treaty obligations that both Laoc and Mercuria have 

entered into, including those set out in ASNEC-Charter. 
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114. To be sure, the ASNEC-Treaty has no rule about shielding States from responsibility. 

But such rule is provided by the ASNEC-Charter in Art. 120,
218

 which conditions the 

performance of the ASNEC-Treaty, as it binds both Mercuria and Laoc to norms of 

responsibility each expected the other would comply with.
219

 Claims grounded on the 

ASNEC-Treaty must therefore be resolved taking into account Art. 120 of the Charter. 

115. The ASNEC-Treaty itself reflects this inclusion. Art. I(5) defines ASNEC as an 

organization to which Member-States have transferred “(…) competence over certain 

matters, a number of which are governed by this Treaty, including the authority to take 

decisions binding on them in respect of those matters (…)”.
220

 Put simply, the 

ASNEC-Treaty explicitly recognizes the powers of ASNEC to impose legal acts on its 

Member-States in accordance with Art. 115 of its Charter,
221

 and thus recognizes the 

need to define its own scope of protection with due regard to Art. 120 of the Charter.
222

 

116. Lastly, both ASNEC-Charter and the later ASNEC-Treaty specifically and centrally 

refer to environmental law.
223

 The ASNEC-Treaty provides that: 

 “(…) Contracting Parties reaffirm their commitments under the 

international environmental agreements, (…) [and] shall strive to ensure 

that such commitments are fully recognized and implemented by their 

domestic laws (…)”.
224

  

117. The ASNEC-Treaty, therefore, plainly foresees the domestic law implementation of 

environmental regulation drawn from commitments in other relevant treaties.
225

 In other 

words, the ASNEC-Treaty allows for the interpretation and limitation of its own 

obligations in light of other environmental norms. Surely, these must include the 

ASNEC-Charter and the Directive, as they both relate to environmental matters in the 

dispute at hand.  
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118. In conclusion, the rights granted foreign investors in the ASNEC-Treaty cannot be 

divorced from the limitations of those rights under the ASNEC-Charter. Claimant may 

not have it both ways: it cannot claim jurisdiction and seek damages under the 

ASNEC-Treaty and disavow the shield from liability for certain alleged ASNEC-Treaty 

violations set out in the earlier ASNEC-Charter, which conditions the very 

ASNEC-Treaty on which Claimant relies. Claimant takes the full set of relevant treaties 

binding on Laoc as it finds them, it cannot “cherry pick” by reading the ASNEC-Treaty 

in isolation from the ASNEC-Charter, both of which were concluded well before the 

Claimant even appeared on the scene here. Claimant is bound by the legal regime that 

the ASNEC-Treaty and the ASNEC-Charter together define. 

 Laoc was required to enact Law-66 and is thus protected from liability under B.

the ASNEC-Charter 

119. The enactment of Law-66 to implement the Directive was compulsory for Laoc under 

the ASNEC-Charter. Thus, Laoc is not liable for the possible consequences of Law-66 

as likewise provided in the ASNEC-Charter. 

120. Art. 115 of the ASNEC-Charter provides that directives are “(…) binding, as to the 

result to be achieved, upon each [Member-State] to which it is addressed (…)”.
226

 

(Regulations, by contrast, are self-executing and do not require a local legal act to 

become positive law in ASNEC-Members).
227

 

121. As explained above, ASNEC implements its legal acts through the organs of its 

Member-States.
228

 Art. 120 of the ASNEC-Charter further provides that when States 

implement legal acts of ASNEC, responsibility is governed by the ARIO, including its 

Arts. 6 and 7.
229

 And as provided in Art. 2 of ARIO, Laoc is here an agent of an IO 

when it is charged by ASNEC to carry out one of its functions and “(…) through whom 

the organization acts (…)”.
230

 

                                                 
226

  ASNEC-Charter, Art.115(3). 

227
  ASNEC-Charter, Art.115(2). 

228
  ASNEC-Charter, Art.120.  

229
  Ibid. 

230
  ARIO, p.49. 



TEAM DAXNER 

 

35 

 

122. Art. 7 of ARIO provides that the act of Laoc in implementing the Directive (i.e., the 

enactment of Law-66)
231

 must be regarded under international law as an act of 

ASNEC.
232

 In other words, Laoc is not responsible for the consequences of the 

enactment of Law-66 if, as here, that enactment was compelled by ASNEC.
233

 This is 

not a novel proposition: many tribunals have concluded that States are not responsible 

for the consequences of acts compelled by an IO.
234

 Indeed, Art. 15 ARIO ads that if 

Laoc commits an internationally wrongful act under the direction and control of 

ASNEC, Laoc is not responsible.
235

  

123. This situation has arisen repeatedly in the EU, a regional economic integration 

organization with similar characteristics as ASNEC. The EU, through its institutions, 

can make decisions that leave no discretion to the EU States.
236

 These decisions, such as 

directives, require Member-States to implement them.
237

 

124. The Electrabel case is instructive. There, the tribunal held that a State cannot be held 

responsible when complying with a legally binding decision of the EU. It said that 

States can only be responsible for their own wrongful acts, and that it would be 

untenable for a State to be liable when it is required to act in compliance with a legally 

binding decision of an IO, particularly so when the investment treaty is part of that IO’s 

legal framework.
238

  

125. Here, as provided by Art. 120 ASNEC-Charter,
239

 ASNEC implements its legal acts 

through its Member-States, which are thus agents for whose conduct ASNEC is 

responsible. 

126. The enactment of Law-66 is the direct result of an obligation imposed on Laoc by the 

Directive,
240

 to reduce to zero coal driven electricity generation by the end of 2028.
241
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127. Claimant may seek to belabour the differences between “directives” and 

“regulations”,
242

 as if in this context the Directive were “discretional” rendering 

Law-66 a voluntary act by Laoc. In this case, this would be a distinction without 

difference. To be sure, directives under the ASNEC-Charter are binding only as to the 

result sought,
243

 leaving the method with the State discretion. The result compelled by 

the Directive was the complete phase-out of coal-fired plants by the end of 2028.
244

 The 

discretion left in that Directive was the choice by States of the phase-out deadline, so 

long as it was not later than 2028, a discretion that Laoc exercised fully in favour of 

keeping coal-fired plants open as long as possible.
245

 There was nothing voluntary in the 

ultimate phase-out itself, which result the Directive compelled Laoc to implement 

through Law-66.
246

 

128. In sum, in enacting Law-66 Laoc acted as an agent of ASNEC, which retained control 

of the phase-out of coal-fired power-plants. Therefore, under the ASNEC-Charter and 

the ARIO, Laoc is exempted from liability for the possible liability for the enactment of 

Law-66. 

II. LAOC HONOURED ART. II(1) OF THE ASNEC-TREATY 

129. In any event, Respondent complied with its international obligations and provided 

MFNB with the standard of treatment expected of States, as provided in Art. II(1) 

ASNEC-Treaty.
247

  

130. The Art. II of the ASNEC-Treaty provides that: 

 “[e]ach Contracting Party shall accord at all times to Investments of 

Investors of other Contracting Parties fair and equitable treatment. (…) 
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In no case shall such Investments be accorded treatment less favourable 

than that required by international law (…)”.
248

 

131. The FET standard is more rigorous than the MST.
249

 If, as here, Laoc complied with 

ASNEC-Treaty FET standards, it therefore necessarily also complied with the MST.
250

 

FET represents a norm with specific content, to wit: the protection of investors’ 

legitimate expectations balanced against the host State’s right to regulate in the public 

interest, and the avoidance of manifestly arbitrary and discriminatory decisions.
251

  

132. In other words, legitimate expectations must be balanced against the State’s right to 

regulate domestic matters in the common good.
252

 Sovereignty allows a State freedom 

to pursue objectives it chooses within broad limitations,
253

 and relevant interests should 

be weighed in determining the proportionality of the action against the objective 

pursued.
254

 

133. Contrary to Claimant's argument,
255

 (A) MFNB could not have had any legitimate 

expectations that Laoc’s legal framework for coal-energy production would remain 

unchanged; and the phase-out in Law-66 was (B) transparently enacted, (C) neither 

arbitrary nor unreasonable, and (D) proportionate. 

 MFNB could not have had any legitimate expectations that Laoc’s legal A.

framework would remain unchanged 

134. Claimant argues that MFNB was induced to invest in Laoc because of certain 

commitments made by the Governor and as a result of the overall stability of the legal 

framework,
256

 and it speaks throughout about MFNB, not itself, thus underscoring the 
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absence of jurisdiction discussed above. But even MFNB could not have had any 

legitimate expectation regarding the stability of the legal framework when it decided to 

invest, much less Claimant, which made its purchase when Law-66 was already in 

force.
257

 

135. For a representation to be supportive of legitimate expectations it must be sufficiently 

specific and be given by an administrative authority entitled to do so.
258

 The threshold 

is, in this sense, very high.
259

 Specificity, in this context, means that a representation 

should be precise in its content and clear in its form.
260

 Encouragement to invest, even 

repeated such encouragements, which is all the Governor ever expressed here, do not 

constitute a sufficiently specific promise to support the development of legitimate 

expectations of regulatory stability.
261

 This has been the conclusion of numerous 

tribunals. 

136. For example, in Continental, the claimant asserted it had formed “legitimate 

expectations” because of comments by the Argentine Minister of Economy about the 

stability of the economic regime.
262

 But the tribunal concluded that political 

representations are not sufficiently specific as to create legitimate expectations.
263

 Even 

more so, “(…) political statements have the least legal value (…)”.
264

 All the Record 

reflects in this case are such political statements from the Governor. 

137. Furthermore, no investor can legitimately expect that the State’s legal framework will 

remain unchanged, much less in the environmental sphere.
265

 A State’s right to regulate 

cannot reasonably be considered frozen or restricted.
266

 Thus, for an investor to argue as 

having legitimate expectations about the stability of the regulatory framework, 
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additional assurances are needed, such as an express contractual commitment
267

 or other 

specific and express arrangements protecting investors from legislative or regulatory 

changes.
268

 Particularly MFNB, given the doubts some of its own board members 

nursed concerning regulatory impositions, could well have asked for some form of 

written regulatory stability agreement, but it did not. 

138. In Continental, the tribunal further held that it would be unconscionable (and 

implausible) for a country to promise not to change its legislation, more so as time and 

needs change.
269

 In that case, as here, a preambular provision called for the maintenance 

of a stable framework. The tribunal concluded that in a crisis of any type or origin, the 

implication of stability derived from a preambular clause would be “(…) contrary to an 

effective interpretation of the Treaty (…)”.
270

 

139. Indeed, it has almost universally been concluded that language referring to a stable 

framework in a preamble is insufficient to burden a host State with a duty of regulatory 

stability sufficiently robust to support a FET claim on the basis of such preambular 

language.
271

 Moreover, the Preamble of the ASNEC-Treaty also foresees the desire of 

the contracting States to act in a manner “(…) consistent with the protection of health, 

safety and the environment (…)”.
272

 

140. Here, contrary to Claimant’s arguments,
273

 no legally binding promise was ever made to 

the investor. The Governor mentioned he would “cooperate” with the investors, but 

only “(…) within the scope of the competence conferred on them by the Laocan law 

(…)”.
274

 Additionally, his comments regarding the benefits of investing in Laoc were 
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political statements of limited value and thus insufficient as a basis to create legitimate 

and actionable expectations.
275

 

141. Moreover, the comments of the Governor, included in a local Ticadian newspaper,
276

 

dated after the investment was made,
277

 are wholly unspecific and insufficient. In 

contacts with MFNB, the Governor said only that “(…) from an economic perspective, 

Ticadia would be the best place in Laoc to build a power plant (…)”.
278

 This could not 

have created legitimate expectations that Laoc would leave its regulatory regime 

unchanged. Actively looking for investments is no assurance either. And the Governor’s 

presentations were not addressed specifically to MFNB, as he gave at least fifteen 

different political presentations in diverse venues.
279

 

142. The Record shows, to the contrary, a steady, progressive, and decisive turn towards 

environmentally minded legislation, and should therefore have been considered by 

MFNB in the mix of information available to it.
280

 Indeed, as noted, several MFNB 

board members voted against the T1 loan precisely because of the regulatory exposure 

involved.
281

 

143. MFNB could not have been alien to Laocan intentions to regulate environmental issues 

at the time of its investment on 1 December 2010.
282

 By that time, it is undisputed that 

the Laocan government had acted to reduce the impact of the floods by building dams, 

levees and other types of protective constructions.
283

 It was also already drafting a law 

to cap the amount of greenhouse emissions by coal plants in Laoc.
284

  

144. Moreover, many environmental measures were enacted between 2010 and 2015 by the 

Laocan Parliament, which focused in the consumer sector such as promotion of electric 
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cars, the total prohibition of diesel fuel or recycling and a country-wide ban on plastic 

straws.
285

  

145. In the international context, in 1997, Laoc became a party to the UNFCCC.
286

 Years 

later, Laoc became part of ASNEC with the goal of preserving, protecting and 

improving the quality of the environment.
287

 The ASNEC-Treaty, likewise, establishes 

the protection of the environment as one of its fundamental objectives.
288

 

146. In 2016, Laoc became a party to the Seoul-Agreement,
289

 which recognized the need for 

an effective and progressive response to the threat of climate change and its effects on 

human lives.
290

 The Laocan legal framework had not remained immutable; it had been 

in constant flux and development throughout decades.
291

 

147. MFNB, and much less Claimant, could thus not have entertained “legitimate 

expectations” that Respondent’s legal framework would remain immutable. Respondent 

made no specific promises to that effect and gave no express contractual commitments 

or even assurances. Respondent never acted in a manner that would, by implication, 

legitimately suggest stasis in its regulatory environment. Any claim based on the alleged 

frustration of such (non-existent) expectations of regulatory stability should be rejected. 

 Laoc acted transparently in its dealings with MFNB B.

148. Laoc never failed to act transparently in its relationship with MFNB. It always made 

relevant information regarding the conditions of investments readily apparent,
292

 thus 

honouring Art. II of the ASNEC-Treaty.
293

  

149. The requirement of transparency, as a feature of FET,
294

 only requires that binding rules 

on foreign investors be easily available and understandable. In other words, investors 
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should be informed about such decisions before they are imposed.
295

 Here there is no 

suggestion that the requirement of transparency was violated.  

150. More than four months elapsed between the adoption of the Directive by the 

ASNEC-Council and the enactment of the challenged measure, Law-66.
296

 During that 

period, Laoc reached out to stakeholders in the energy industry to discuss the terms 

imposed by ASNEC.
297

 Although no agreement was (or could be) reached given the 

binding nature of the Directive,
298

 there was a manifest intention by Laoc to inform and 

make investors part of the decision. 

151. Additionally, as discussed above, Laoc’s duty to comply with ASNEC’s directives,
299

 

including the Directive, was always a datum publicly known since ASNEC was founded 

in 2012.
300

 Claimant cannot argue that it was ignorant about the binding nature of the 

Directive.
301

 

152. In sum, the Laoc acted transparently in the process of enacting Law-66. Laoc at no time 

disguised its duty to enact Law-66 or exclude investors from the process. The FET duty 

of transparency was honoured throughout. 

 Law-66 was neither arbitrary nor unreasonable C.

153. Claimant alleges that the enactment of Law-66 was an arbitrary measure. Claimant is 

wrong here too. 

154. No relevant distinction between an arbitrary and an unreasonable measure can be drawn 

under the current state of FET jurisprudence.
302

 In any case, the threshold for a violation 

to the protection against arbitrary or unreasonable treatment stands higher than that of 
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any other FET elements.
303

 For example, Enron concluded that for a measure to be 

arbitrary a manifest impropriety and unexpected action was required.
304

 

155. An arbitrary measure is grounded on prejudice or preference rather than on reason or 

fact.
305

 It inflicts damage on investors without serving any legitimate purpose and 

without a rational explanation.
306

 By contrast, measures taken, as Laoc did here, with 

due consideration that serves a purpose, are reasonable and not arbitrary.
307

 

156. In fact, Law-66,
308

 reflecting the requirements of the Directive,
309

 served to comply with 

the specific purpose of the Seoul-Agreement to “(…) limit the temperature increase to 

1.5°C above preindustrial levels (…)”,
310

 thus helping to “(…) reduce the risks and 

impacts of climate change (…)”.
311

 

157. These risks include changes in the lengths of growing seasons, the availability of water, 

and extreme high temperature events: floods, droughts, fires and pest outbreaks.
312

 

158. In this vein, since 2010 the Laocan government sought advice from a commission of,
313

 

before the construction of T1 started.
314

 It concluded that the most likely cause for 

floods were greenhouse emissions,
315

 to which coal-fired power-plants contributed 

significantly.
316

 To be sure, that commission admitted that no causality had yet been 

established,
317

 but the correlation between emissions and floods was too high to be 

disregarded in the calculus of the reasons for the devastating floods affecting Laoc and 

the region.  
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159. Indeed, the 2028 date offered a generous 12-year grace period from the enactment of the 

Directive for closure to become final.
318

 

160. Moreover, between the adoption of the Directive and the enactment of Law-66 five 

months passed,
319

 during which the Laoc listened the voices of affected investors.
320

 No 

doubt these discussions led to Law-66 reflecting the longest phase-out period allowed 

by the Directive.
321

 That date was not arrived at by caprice or grounded in prejudice 

against coal. Nothing in the Record shows that Law-66 was arbitrary or unreasonable 

under the circumstances.  

 Law-66 was a proportionate measure D.

161. The challenged measure was proportionate to Respondent’s goal of complying with its 

international obligations
322

 and protecting its population and resources from death and 

from an environmental crisis.
323

 

162. A measure is proportional when,
324

 first, the goal pursued by the State is grounded in 

legitimate motivations,
325

 not in pretence or excuse. Second, the measure adopted by the 

State is suitable to achieve the objective.
326

 Third, the measure is necessary to achieve 

the intended goal.
327

 Additionally, when assessing the proportionality of a given 

measure, any favourable transitional measure to lessen the burdens on affected parties 

should also be taken into account.
328

 A FET violation on grounds of lack of 

proportionality could only follow from a change to the general regulatory framework 
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bearing no relationship between means and goals.
329

 No such argument could be made 

here. 

163. The motivations for Law-66 were hardly an “excuse” or a “pretence”, as discussed 

above. It was a well-grounded measure, also as discussed above. It was a plausible and 

suitable option to address the grave problems besetting Laoc. Greenhouse gases were 

regarded as the main cause of floods.
330

 Coal-fired power-plants were reasonably 

regarded as the main contributors to such gases.
331

 Thus, the phase-out is a suitable 

measure to achieve the well-grounded objective to reduce emissions and the consequent 

floods that had already claimed thousands of victims and enormous damages to housing 

and property.
332

  

164. Law-66 was intended to comply with the strict provisions of the ASNEC Directive. Far 

from excessive, it provides investors in the energy sector with the most generous term 

available to continue profiting from their investments.  

165. Additionally, to mitigate the effects of the challenged law, Laoc implemented the 

“Energy Transition Plan”
333

 which envisages massive investments into the renewables 

sector from the Laocan budget.
334

 The Energy Transition Plan offered investors the 

possibility to mitigate any harm from the phase out in Law-66 by investing on very 

favourable above-market terms in the renewable energy sector for 20 years,
335

 together 

with priority of access to the electricity grid.
336

 And Law-66, as amply discussed above, 

mitigated the transition by making it as long as the Directive allowed.
337
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CONCLUDING REMARKS 

166. Although Claimant makes much about the 2028 deadline in the Directive and Law-

66,
338

 it curtailed less than one third of the time span required fully to pay back the 

US$600 million loan – i.e., 20 years pursuant to the express terms of Agreement-I.
339

 

That is, T1 began to operate in 2014 and thus full repayment of the MFNB loan would 

occur in 2034 under the terms of Agreement-I.
340

 Therefore, the 2028 mandated closure 

in Law-66 pruned no more than six years of that 20-year span required for full loan 

repayment to MFNB.
341

 

167. To be sure, the Record does not offer information sufficient to know how the repayment 

was structured over time – i.e., whether it was self-amortizing, balloon payment with 

interest only, sinking fund, etc. But it is still essential not to be trapped in the rhetoric 

that compares the 40 year useful life of T1 (through 2054) and contrasts this figure with 

2028, as if that 26 year difference had any bearing on the loan that is at issue in this 

case, had it remained in the hands of MFNB.  

168. Indeed, what is most galling here is that if, as the Record shows, GNB paid US$150 

million for Agreement-II, then in the ordinary course of business T1 would be able 

comfortably to repay that full amount much before 2028.
342

 If T1 it could repay US$600 

million in 20 years under Agreement-I, surely it will easily be able to repay (with a 

commercially reasonable profit) one quarter of that amount in the almost 12 years of 

operation that remained under the Directive. T1 still had available more than half of the 

20 years of operation contemplated for repayment in Agreement-I after MFNB removed 

itself from the scene and Claimant showed up on July of 2017. At the US$150 million 

price, the 2028 phase-out imposed no financial burden at all on Claimant if it aimed 

only to make a commercial profit from an investment or loan, as a bank should, instead 

of betting on the purchase of an “arbitration lottery” ticket to sue Laoc for an 

extraordinary windfall. 
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PRAYER FOR RELIEF 

169. For the foregoing reasons, Respondent respectfully requests this Tribunal to:  

a) ORDER that Mr. Mason not continue as member of the Tribunal;  

b) DECLARE that this Tribunal does not have jurisdiction over the present dispute;  

c) DECLARE that The Republic of Laoc did not breach its obligation to accord FET by 

enacting Law-66;  

d) DECLARE that The Republic of Laoc is not liable for any violation of FET that the 

Enactment of Law-66 may have caused;  

e) ORDER Claimants to pay all costs of these proceedings, including the Tribunal’s fees 

and expenses, Respondent’s costs, fees, and expenses (including counsel and expert 

fees and expenses), and the fees and expenses of KCAB; and 

f) ORDER any other relief that the Tribunal deems just and proper. 

 

Respectfully submitted on September 23, 2020 

by 

TEAM DAXNER 

On behalf of the Republic of Laoc. 


