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TEAM FABELA 

 

STATEMENT OF FACTS 

Claimant is a joint-stock company incorporated under the laws of the Republic of Mercuria. 
Respondent is the Republic of Laoc. Both Mercuria and Laoc are parties of the Treaty 
concerning the Encouragement and Reciprocal Protection of Energy Investments in the 
ASNEC Region (ASNEC Energy Investment Treaty).  

In 2010, Claimant’s predecessor, MFNB, entered into the Financing Agreement with 
Mountaintop’s Laocan subsidiary and proceeded with the construction of the coal-fired 
power plant in Laoc. Mr Ji-Yeong made no specific representations to Mountaintop or 
MFNB. The license of Ticadia-1 issued later clearly suggests that natural alteration could 
happen in the domestic laws. In 2012, Due to an environmental crisis and international 
repercussions, Respondent has to fulfill its obligation to human being, which Mercuria, 
Claimant’s country of origin, fully aware. Against this background, as a sophisticated 
investor, MFNB should have expected changes in laws of Laoc. 

Later in 2015, because of the drastic spike in the number of natural catastrophes and 
following ASNEC’s environmental commitment, Laoc came under the ever‑increasing 
pressure of the other ASNEC Member States and ASNEC itself to sign the Seoul 
Agreement on Climate Change. One year later, the ASNEC Council adopted Directive 640 
2016/87 on the renewable sources of energy (“Coal Directive”), which Laoc voted against. 
This directive establishes that all coal‑fired power plants used on the ASNEC Member 
States should be phased out by 31 December 2028. In 5 December 2016, Law 72/2016 
enacted by Respondent offering Claimant the chance to invest into the renewable energy 
sector, which enabled Claimant to enter into a 20-year energy supply contract at prices 
substantially above market value. 

Consequently, Laos has to change its approached to domestic regulation and have no 
choice but to force the power plant to shut down.  

After the dispute arose, Claimant signed the Assignment Agreement and alleges that the 
Agreement assigns Claimant all rights arising out of and in connection with the financing 
of the power plant. Shortly after, Claimant initiated the arbitration against Respondent.  
Also, after initiating the arbitration, Claimant nominated Mr Manson as the arbitrator, 
whose previous appointments and interviews indicate that he has pre-determined views. 
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STATEMENT OF ARGUMENTS 

I. Claimant has no standing in this proceeding since proprietary rights are not qualified 
as assignable investment, and even if they are, this Tribunal still lacks adjudicatory 
power as jurisdictional requirements are not met. 

II. The challenged measures are attributed to ASNEC instead of Respondent since 
ASNEC retains effective control over the challenged measures, and Respondent 
performed the functions of ASNEC. 

III. Respondent did not violate Art.II(1) of ASNEC Treaty because the phase-out scheme 
and correspondent support scheme is fair and equitable. 

IV. Mr. Mason shall be replaced as an arbitrator because his appointments in previous 
arbitration and his pre-determined views confirm him partiality 
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ARGUMENTS 

 CLAIMANT HAS NO STANDING IN THIS PROCEEDING 

A. According to international law, proprietary rights as well as claims arising under 
ASNEC Energy Investment Treaty are not qualified as assignable investment.  

1. International law governs assignability of investment and claims deriving 
therefrom. 

1 The application of rules of international law, including both ASNEC Energy Investment 
Treaty and general international law is not merely a result followed from Claimant’s 
request of international state responsibility. Pertaining to general choice of law rule for 
proprietary rights, governing law shall refer to lex situs, viz., laws where the investment 
was located at the time of transaction.1 Situs of investment has remained in the Republic 
of Laoc under the regulation of international legal framework, either when created by 
MFNB’s financing or later allegedly transferred by the assignment. 

2 Such result of choice of law is also consistent with the overriding opinion upon obligation 
assignment, contending that law governing the relationship between assignor and debtor 
may be the only sensible choice to apply to property matters over a debt. “Debt” herein 
contains two meanings: the form which the investment at dispute takes, and the derivative 
claim of damages which Claimant seeks to invoke. Both “debts” in original legal 
relationship between MFNB, a private entity, and Respondent, a state as a competent 
subject of public international law, are subject to the Treaty and applicable rules and 
principles of international law. 

2. Subject matter of assignment is not capable of contractual assignment. 

3 Relying on its private contractual assignment, Claimant submits that it has acquired all 
rights and claims arising out of the Financing Agreement and, therefore, should be 
considered MFNB’s legal successor in this regard. For such a contract involving 
transaction on investment rights to take effect, the central issue for determination is one of 
property2: the assignability of contract’s subject matter, especially derivative claims to 
damages. It is submitted that proprietary proper law has responded negatively regarding 
this assignment. 

4 Whereas both general international law and the Treaty do not explicitly address the 
transferability of rights arising under them, an interpretation in accordance with the 
principles embodied in Articles 31 and 32 of the VCLT will typically reveal that the 
governing law has implied its denial by not containing any express subrogation provisions. 
Investment treaty regime does grant certain subjective rights upon investors3. However, 

 
1Collier’s Conflict of Laws, p.389 
2 Ibid, p.378 
3 Douglas, p.32, ¶65 
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there can be equally no doubt that not every subjective right can be freely assigned.4 Two 
considerations seem worth highlighting in this regard. 

(a) Nature of investment at dispute being intuitu personae imposes limits on its 

assignability 

5 Financing Agreement provides that primary right consisting of the assigned obligation is 
the monetary debt against a legal entity incorporated in Laoc. Same in essence with its 
origin, it is submitted that claim arising therefrom for damages also pertains to right in 
personam, viz. a right binding only on specific individuals5. Compared with right in rem 
which emphasizes on the ability of the right holder to exclude all others from use of the 
thing over which the right is asserted, the value of investment rights and claims in this case 
is directly linked to the personality of the binding parties6, presenting an obstacle upon its 
transferability.7 

(b) Assignability shall be restricted as sovereignty is involved. 

6 Assignment Agreement deposits not only underlying asset rights attained within the 
jurisprudence of Laoc, but also subjective rights to claim damages and accept a host State’s 
jurisdictional offer. It would be surprising to interpret Treaty’s silence in the manner that 
investors are allowed to freely transfer these rights in the area that is still being perceived 
as particularly sensitive and closely linked to issues of sovereignty. This is still the case 
even if assignment was limited to an investor’s co-national, as Claimant might have argued. 
Respondent would still lose control over who could assert treaty breaches and bring arbitral 
proceedings against it.  

7 Considering the specific link with assignor’s individuality and State’s sovereignty, it is 
provided as a better position that either claims or jurisdictional offers is readily assignable 
without the explicit consent of the host State8. 

3. Subject matter of assignment is not qualified as a treaty-protected investment 

8 Existence of a qualified investment pertaining to the Treaty is a prerequisite for 
establishing this Tribunal’s jurisdiction, because it is the notion of quid pro quo that 
constitutes the cornerstone for the system of investment treaty: investor’s contribution to 
the flow of capital into the economy of the host State in exchange for the protection of 

 
4 Wehland, p.573 
5 Douglas, p.203, ¶412 
6 Ibid, p.205, ¶417 
7 Brownlie’s, p.704 
8 Mihaly, ¶16; Rumeli, ¶267; Wintershall, ¶¶51, 53  
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investment treaty regime. 9  Therefore, it is essential the investment must have both 
economic and legal characteristics. 10 

(a) Assigned rights do not possess economic materialization of an investment. 

9 Salini test clarifies legal certainty about the proper scope of the term “investment”, which 
contains elements typically characterizing an investment: (a) a contribution of money or 
other assets of economic value; (b) a certain duration; (c) an expectation of profit; (d) an 
element of risk; and, (e) a contribution to the host state’s development.11 None of them can 
be found in the subject matter of assignment. 

i. Duration of the contract 

10 To distinguish investments from ordinary commercial transactions, it is typically required 
that the investor’s commitment to the host State’s economy be of “a certain duration”.  
This is recognized at least in the context of the definition of investments for purposes of 
Art.25 of ICSID12, but outside of ICSID proceedings such an element is also deemed as a 
hallmark of investment. 13 

11 From the date Assignment Agreement entering into effect to Claimant prosecuting this 
arbitral proceeding, one and a half years have barely passed in between. Duration of 
commitment in the present case fails to comply with the minimum length of time of two 
to five years in Salini14.  Doubt may be raised in the justification for a tribunal to legislate 
for a specific minimum duration for an investment in such a manner that would have 
preclusive effect in subsequent cases. However, lasting time of ownership upon an 
investment for narrowly over a year is in any case too short observed from an ordinary 
people’s eyes. Admittedly, it is also true that this failure does not, by itself, mean that the 
project was not an investment, since a holistic assessment of all the hallmarks still needs 
to be made. 15 

ii. Commitment of resources to the economy of the host State 

12 Elements related to contributions in Salini test have two sides, requiring both the material 
input and its substantial result. It is obvious that subject matter of assignment lives up to 
neither of the criteria set forth.  

13 Assignment, at its heart in the present case, is the purchase of credit portfolio in order to 
boost the liquidity therefore avoiding insolvency for Claimant’s predecessor, MFNB.16 

 
9 Douglas, p.161, ¶335 
10 Malaysian, ¶ 70 
11 Salini, ¶52; Bayindir, ¶¶ 104-38; Saipem ¶99 
12 Ibid 
13 Romak, ¶207 
14 Malaysian, ¶110 
15 Ibid, ¶111 
16 PO2, p.60, ¶29 
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Capital flow therefore took place between Mercurian nationals via private agreement, such 
arrangement did not cause any funds to be moved or transferred from GNB to the Republic 
of Laoc17; Besides, as primary right consisting of the alleged investment is monetary debt, 
its expected commitment has been realized since the power plant became fully operational, 
far before the contracting of assignment. It naturally follows that this subsequent 
transaction could not lead to significant contributions to the Respondent’s economy. 

iii. assumption of risk in expectation of a commercial return 

14 Risk and return, as appear themselves always in pair and largely contingent upon the 
existence of commitment to economy, arguably do not feature as part of the test in isolation. 
However, situation in the present case is different from the normal and would not render a 
separate assessment devoid of utility.  

15 Timing of the assignment is at the central of determination. After the implementation of 
Coal Directive, viz., the alleged breach of the Treaty, and Law 72/2016 “on Energy 
Transition”, it is apparent that Respondent is resolved at changing its approach to domestic 
regulation of electricity market: taking a turn to introduce renewable sources by 
completely phasing out on coal sector. Against such a regulatory background, assignee of 
a coal-fired power plant was fully aware returns generated by the assigned investment 
would be temporally and quantitively restricted, in the face of a perfectly-realized 
commercial risk, which is no longer a risk the instance it was realized: shut down by 2028. 
Hence it is submitted that neither risk nor return is of Claimant’s concern.  

(b) Assigned rights do not possess legal materialization of an investment. 

16 Admittedly as Claimant might have proposed, the subject matter of assignment pertains to 
the definition set forth in Art.1 of the Treaty, which provides a non-exhaustive examples 
of an “asset”. The considerations outlined earlier have ascertained that assets under tsuch 
loose criterion are waiting for the further filtration by economic requirements. But 
precedent to this is assessment of legal characteristic other than explicit definition in the 
Treaty. 

17 Preamble of the Treaty has clearly prescribed that among its objectives and purposes there 
is the protection of health, safety, and the environment. In addition, as is established above, 
the overriding political reform currently in Laoc is the transition to the renewable energy. 
Therefore, pursuant to Art.31 of VCLT, the alleged investment would not serve the Laocan 
public interest and benefit its economy of the same quality or quantity envisaged in the 
Treaty regime18. The corollary must be that no protection can be extended thereto. 

 
17 CSOB, ¶78 
18 Malaysian, ¶ ¶131-2 
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B. Even if the existence of a covered investment is recognized, this Tribunal still 
lacks adjudicatory power as jurisdictional requirements are not met. 

18 Aside with the establishment of a treaty-protected investment, consent of Respondent the 
host State to arbitration is also fundamental for vesting of adjudicative power in tribunal. 
According to Art.10(3) of the Treaty, it is undeniable that Respondent’s consent to the 
submission of a dispute to international arbitration has been recorded and is valid till the 
filing of the proceedings. However, scope of this Tribunal’s jurisdiction conferred by 
Respondent’s consent is circumscribed pursuant to the notion quid pro quo: whether 
Claimant itself is an investor eligible for protection, and if so, whether it is fair and just to 
impose responsibility on the side of Respondent to provide such protection. Personal as 
well as temporal requirements of jurisdiction shall hence be looked at. 

1. This Tribunal does not have jurisdiction ratione personae over the parties. 

19 The protection afforded by the investment treaty regime following an assignment depends 
exclusively on whether the assignee-Claimant itself qualifies as an investor under the 
Treaty.19 It is submitted that identity of an investor is largely correlated with investment, 
in a manner prescribed as “ownership or control”, according to Art.1(1) of the Treaty. In 
order to constitute a consideration for Claimant’s reliance as such, the ownership or control 
must have taken place at the time of the alleged breach.20 Obvious is the fact that the Coal 
Directive was implemented over a year before the assignment. Claimant did not possess 
the prerequisite nexus with investment at that time.  

20 It may be contended by Claimant that its control over the disputed assets has a lasting 
character ever since their assignment till the filing of the arbitration. However, for one 
thing, there is simply no rule of continuous ownership for gaining protection,21 in avoiding 
simultaneously depriving the investor in an expropriation case of its right under relevant 
treaty regime.22 Moreover, such lasting character cannot be used as a cure to an existing 
jurisdictional defect.  

2. This Tribunal does not have jurisdiction ratione temporis over the claim. 

21 Pursuant to the intertemporal principle, a juridical fact must be appreciated in the light of 
the law contemporary with it, and not of the law in force at the time when a dispute in 
regard to it arises or falls to be settled. The principle later found its expression in Article 
13 of ILC Draft Articles23. Therefore, this Tribunal’s jurisdiction ratione temporis only 
extends to claims which are founded upon obligations binding upon Respondent at the 

 
19 Fedax, ¶40; Dominican, ¶44; Soba, ¶135  
20 Waste, ¶382; African Holding ¶¶85-6 
21 El Paso, ¶135) 
22 Douglas, p.298, ¶551 
23 ILC’s Draft Articles, Article 13: An act of a State does not constitute a breach of an international obligation unless the State is 
bound by the obligation in question at the time the act occurs. See also Art.28 of VCLT 



 8 

time of the alleged breach, and correspondingly, investors can only claim protection with 
regard to breaches taking place after they become protected under the Treaty. 

22 As established above, it goes without denial that at the occurrence of the alleged breach, 
viz. the implementation of Coal Directive, Respondent is bound upon treaty obligations to 
accord fair and equitable treatment to MFNB, the qualified investor at that time whose 
interest might be negatively affected, rather than GNB-assignee involved afterwards.   

23 However, as to the duration of such alleged breach, argument may be made that Coal 
Directive is enforced in a continuous manner, diminishing the value of investment even 
after Claimant has taken control. It is thus essential to notice that the said enforcement is 
a one-time act intended to shut down the entire coal sector in Laocan energy market. That 
phase-out over abrupt prohibition is chosen as the way to implement does not mean its 
economic effect also happens gradually. Rather, as the deadline for shutoff is clearly set 
forth in Coal Directive, to what extend financing is recoverable can be approximately 
deduced from the remaining operational years. Claimant, as a reasonable commercial 
entity, must be fully aware of regulation of host Sate and the value consisting in the 
investment. The post-transfer actions of enforcement are mere extensions of earlier 
measures without significance of their own. Hence there can hardly be found any damages 
to Claimant’s property rights. 

C. Investment assigned in an abusive manner has rendered this case inadmissible. 

24 For this Tribunal to proceed to adjudge the merits of this case, two conditions must be 
simultaneously satisfied: established jurisdiction over the parties and the claims, and the 
claims submitted to the Tribunal being admissible.24 Should the Tribunal rule on itself as 
having adjudicatory power (jurisdiction) to hear this dispute, it is submitted that such bad 
faith assignment in itself constitutes one of the exceptional grounds upon which Tribunal 
shall decide to refuse exercise its competence. It is the application of international principle 
of good faith which dictates that only investments that are made in compliance with its 
requirements and do not attempt to misuse the system are protected. 

25 Timing of the assignment is the first factor to be taken into account25 to establish whether 
or not the Claimant’s engaged in an abusive attempt to get access to the Treaty protection. 
The considerations outlined on temporal scope of Tribunal’s jurisdiction have made it clear 
that Claimant bought an “investment” that was already burdened with claims as well as 
problems with continuous operation. In other words, all the damages claimed by GNB had 
already occurred and were inflicted upon its predecessor, when the assignment was made. 

26 True nature of the operation raises also doubts.26 There are strong indicia that no economic 
activity in the market place was either performed or even intended by Claimant. As the 
Republic of Laoc is on the transition to renewable energy, Claimant has not made any 

 
24 Douglas, p.135 
25 Phoenix, ¶136 
26 Ibid, ¶140 
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effort in this regard, e.g., the construction of renewable energy generating installations. On 
the contrary, its investment was simply made to assert a claim under the Treaty, as at time 
of transaction it can foresee this specific dispute against Respondent at a very high 
probability27, and in fact it has initiated arbitral proceeding after merely one year and a 
half. It is therefore submitted that such assignment solely for the purpose of getting 
involved with international legal activity28 has constituted the ground of inadmissibility. 

 THE CHALLENGED MEASURE IS NOT ATTRIBUTABLE TO RESPONDENT 
UNDER ASNEC CHARTER ART.120. 

A. Respondent performed the functions of ASNEC under ARIO Art.6 

27 First, by implementing the Directive through its legislative authority, Respondent 
performed as an organ of ASNEC. “Organ of an international organization” means any 
person or entity which has that status in accordance with the rules of the organization.29 
The essence of the matter lies not in their administrative position but in the nature of their 
mission, even if this was not pursuant to the rules of the organization.30 

28 As prescribed in ASNEC Charter Art.120, ASNEC implements its Directive through the 
organs of its Member States. According to ASNECT Charter Art.115(3), the aimed result 
set in Art.7 of the Directive shall be a binding requirement of its Member States, which 
asks to reduce production of energy from coal-fired power plants to 0 by 31 December 
2028 without paying compensation to the plant owners. Since the Directive is executed 
through recourse to the authority of Respondent, then Respondent act de facto as organs 
of ASNEC, which renders the actions attributable to ASNEC.31 

29 Second, carrying out ASNEC’s environment policy, Respondent helped realize ASNEC’s 
competence as its organ. The ECJ confirmed that administration of customs matters 
included in a common commercial policy established by the EC Treaty fall within the 
exclusive competence of the European Communities. 32  Title.VI of ASNEC Charter 
prescribes ASNEC’s environmental policy. Parties confer the power of deciding relevant 
actions to the Council of the association and recognize the duty to finance and implement 
the environment policy.33 

30 A directive is a method of exercising ASNEC’s competences.34 ASNEC creates uniform 
obligations binding on Member States to adopt laws, regulations and administrative 
provisions to comply with the Directive.35  Therefore, the disputed implementation is 

 
27 Pac Rim Cayman, ¶2.99 
28 Phoenix, ¶142; Vanessa ¶¶121, 125; ConocoPhillips, ¶¶279, 280 
29 ARIO Art.2(c). 
30 ICJ Report 1989 ¶ 47; ILC Report Art.6 ¶ 11. 
31 US, WT/DS174/R ¶ 7.98. 
32 Local Cost Standard. 
33 ASNEC Charter Art.62. 
34 ASNEC Charter Art.115(1). 
35 Directive Art.18. 
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included in the common environmental policy, which is thus an exercise of ASNEC’s 
competence. When the legislative authority of Respondent “take actions pursuant to” 
ASNCE Charter, it was acting as organs of the association.36 

31 Third, when ASNEC transfers its competence, it has the instruments to discipline 
Respondent through infringement procedures. In such a case where Respondent fails to 
implement the Directive, it would face a suspension of rights under ASNEC Charter along 
with a lump sum or penalty payment.37 As a small state, the voting right is crucial at the 
regional stage to strive for some edged policies, and the payment would put heavy fiscal 
pressure on Respondent.38  

32 Fourth, within its capability and discretion under ASNEC rules, Respondent has made 
bona fide efforts. At the initial formative stage of the Directive, Respondent exercised its 
voting right to impede the adoption.39 Further, in the Directive, ASNEC set the target of 
cleaning out coal-fired power plant without paying compensation to owners and/or 
operators.40 Meanwhile, the choice of form and methods to reach the binding result is left 
to the national authorities.41 To balance the goal and interests of investors, Respondent 
designed ASNEC’s non-binding proposal of support scheme through which Claimant may 
recover its loss in future investment.42 The preferential premium functions de facto as a 
compensation to Claimant. 

B. The conduct in question is attributed to ASNEC under Art.7 

1. ASNEC exercised effective factual control under Art.7 

33 Article 7 applies to cases where a seconded entity still acts ‘to a certain extent’ as an organ 
or agent of the sending state or organization, 43 compared with Article 6 which deals with 
situations where an entity is fully seconded to an organization. Article 7 stipulates that the 
international organization at which disposal an organ or an agent has been placed is only 
responsible for their conduct if they have ‘effective control’ over the conduct. 

34 The test of effective control is addressed in the commentaries to Article 8 of ARSIWA 
referencing the Nicaragua case. 44 The ICJ only resorts to it as a subsidiary test when the 
requirements of the 'strict control' test for the determination of an agency relationship 
cannot be proved. In other words, the 'effective control' test applies in cases where there is 
evidence of 'partial dependency' of the secessionist entity on the outside power. Therefore, 
it is permitted for some states with certain discretion to suffice “effective control” test. 

 
36 Panel, WT/DS315/R-01 ¶ 7.553. 
37 ASNEC Charter Art.124. 
38 PO2 §A. 
39 Response ¶ 11. 
40 Directive Art.7. 
41 ASNEC Charter Art.115. 
42 Directive Art.3; Law 72 Art.3. 
43 Draft articles on Responsibility of States for Internationally Wrongful Acts, with commentaries 2001, ILC, fifty-third session, 
in 2001, (A/56/10) YILC, 2001, vol. II, Part Two, as corrected., at 19, ¶ 1. 
44 Military And Paramilitary Activities In And Against Nicaragua, Merits, Judgment, I.C.J. Reports 1986, ¶ 115. 
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That is to say, “the choice of form and methods left to the national authorities” (Art.115(3)) 
cannot preclude the possibility of the establishment of “effective control” test. 

35 With regard to the content of “effective control” test, it goes beyond mere financing, 
planning, logistic support etc. and requires specific instructions to be given by the 
intervening state to the non-state actor45. Instructions 'in respect of each operation in which 
the alleged violations occurred’ is the primary need to fulfill the test46. While according to 
Directive (ASNEC) 2016/87, it is ASNEC that required all its member states to fulfill the 
tasks which may have impaired the claimant’s interests. And according to the preamble of 
Law 66/2016 and Law 72/2016, Laoc made these two laws following the enactment of 
ASNEC Directive 2016/87, which means that Laoc’s actions that caused dispute were 
taken under the ASNEC’s instructions. What’s more, there is no way for Laoc not to obey 
the directive as it is binding referring to Article 115 of Founding Charter and Laoc cannot 
afford the dire consequence of breach due to the strict regulation of Article 124 of the 
Founding Charter of ASNEC. Therefore, the “effective control” test can be fulfilled. 

2. ASNEC retained ultimate authority and overall control 

36 Although  ASNEC had no direct command on 66/2016 and Law 72/2016, ASNEC retained 
ultimate authority in the coal energy phase-out decision through ASNEC Charter and 
ASNEC Directive 2016/87, and thus the impugned action be attributed to ASNEC.47 

37 ASNEC retained such ultimate authority and control, in delegating its powers by ASNEC 
Directive 2016/87, is borne out by the following factors. First, according to Art.115 of 
ASNEC Charter, a directive shall be binding as to the result to be achieved. Under Article 
75(1) of ASNEC Charter, promoting renewable forms of energy is one of the goals of the 
ASNEC energy policy.48  

38 Second, the Directive put sufficiently defined limits on the phase-out acts by fixing the 
mandate with adequate precision as it set out the objectives to be attained, the roles and 
responsibilities accorded as well as the means to be employed. The broad nature of certain 
provisions in ASNEC Charter could not be eliminated altogether given the constituent 
nature of such an instrument whose role was to fix broad objectives and goals and not to 
describe or interfere with the detail of operational implementation and choices.49 

39 ASNEC Directive imposed restrictions on the phase-out scheme. According to Art.7 of the 
Directive, each Member State shall reduce  the percentage of its final gross production of 
energy from coal-fired power plants to 0 by  31 December 2028. Besides, member States 
shall pay no compensation subject to the phase-out measures.50  Hence, Law 66/2016 

 
45 Ibid., ¶  115. 
46 Case Concerning the Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and 
Herzegovina v. Serbia and Montenegro) (Merits) [2007] ICJ Rep 43, ¶ 400. 
47 Behrami/Saramati, ¶ 133. 
48 Ex. Re.3, Preamble. 
49 Ibid, ¶ 134. 
50 Ex. Cl. 8, ¶¶ 345-350. 
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which allows operators to phase out by  31 December 2028 and offers no compensation, 
is required by the Directive. The support scheme offered in 72/2016 is not substantially 
unfair and offers discounts in the transition period according to Art.3.51 

40 Third, the leadership of ASNEC was required by the ASNEC Charter as to allow the 
UNSC to exercise its overall authority and control through enacting punitive actions on 
member States which commits a breach through ASNEC Art.124.52 

  RESPONDENT COMPLIED WITH ART II(1) OF ASNEC TREATY 

A. Respondent conformed to FET standard 

41 Fair and equitable treatment is an autonomous standard that comprises various elements. 
Respondent did not frustrate Claimant’s legitimate expectations because (a) there was no 
outright and unjustified repudiation of government regulations;53 and (b) Laoc’s regulatory 
measures are justifiable by providing additional remedies.54 Besides, the regulatory change 
is reasonable and proportionate. Lastly, Laoc acted without violating due process and 
complied with its own procedures should be examine.55 

1. The legislation did not frustrate Claimant’s legitimate expectations  

42 Respondent did not violate Claimant’s legitimate expectations by adopting new legislation. 
The breach of legitimate expectations requires an outright and unjustified repudiation of 
government regulations, whilst the regulatory change in Laoc is simply an evolution of 
law that should be foreseen and tolerated by Claimant. 

(a) No outright and unjustified repudiation of government regulations 

43 The legal framework of the host state can influence the decision of the investors, and thus 
may create legitimate expectations. That said, the principle is not absolute and should not 
be interpreted as “a requirement for the host state to freeze its legal system for the investors’ 
benefit”.  The legitimate expectations of investors do not amount to a general stabilization 
requirement. An investor should tolerate a reasonable evolution of the host state’s law 
framework.   

44 In El Paso, Tribunal holds that investors should foresee that changes in circumstances 
might entail changes in law. So, changes in the legal framework of the host state does not 
necessarily constitute frustration of investors’ legitimate expectations. Actually, the 
tribunal noted that each state has an undeniable right and privilege to exercise its sovereign 
legislative power and investors should understand that law evolve over time.   

 
51 Ex. Cl. 9, ¶¶ 410. 
52 Ex. Re. 4, 810-835. 
53 WMI, ¶¶115-116. 
54 Ibid. 
55 Genin. 
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45 The tribunal of the “Inc v United Mexican States” case pointed out that failure in a number 
of respects to fulfil its contractual obligations to the Claimant did not necessarily mean the 
Respondent breached the fair and equitable rule, especially if part of it could be explained 
by the situation where the Respondent faced with genuine difficulty. According to the 
tribunal, an outright and unjustified repudiation of the transaction is the fundamental 
element of FET.56 

46 In this case, confronted with serious environmental catastrophes which currently happened 
and foreseeable environmental degradation, the Laocan government has to adjust its 
regulatory measures in coal sector.57 This situation is genuinely tough for Respondent to 
persist in previous regulations on energy resources. Therefore, any adjustment made by 
Laoc cannot be called as an outright and unjustified repudiation of the transaction. 

(b) Measure taken by Respondent is a natural evolution of law, and should be foreseen 

and tolerated by Claimant 

47 The decision of the Laoc government to phase out coal energy did not happen overnight. 
Since 2000, there have been a significant rise in the number of severe natural disasters in 
the ASNEC countries. Laoc, in particular, suffered greatly.  Political parties that pursue a 
green agenda have been steadily gaining widespread support in the ASNEC region since 
the mid-2000s.  Additionally, at the time of the investment, the government of Laoc is 
considering capping coal emissions in order to reduce the number of floods.  It shows that 
the measure to phase out coal-fired plants by the Laoc government is foreseeable and also 
a natural evolution of law to combat natural disasters. 

(c) Regulatory measures are justifiable by providing additional remedies 

48 In Waste Management Inc v United Mexican States, the tribunal provided another factor 
which justified the conduct of the Respondent, providing additional remedies.58 In this case, 
Law 72/2016 establishes a feed-in tariff scheme which is designed to make remedies to 
coal-industry investors by bolstering private investments into the renewables sector.59 

2. The regulatory change is reasonable and proportionate 

49 Fair and equitable treatment is a standard entailing reasonableness and proportionality.60 
Under FET, regulatory administrative actions’ proportionality to the public interest 
protected and to the protection granted to investments had to be considered. 61 

 
56 WMI, ¶¶115-116. 
57 Ex. Cl. 5. 
58 WMI, ¶¶115-116. 
59 PO 2, ¶25. 
60 EPEIC, ¶373; MTD, ¶109; Occidental, ¶404 
61 Tecmed, ¶122. 
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Proportionality of a measure depends on the objective of a measure, its effect and the 
resultant benefits, and the relationship between measure and result.62  

(a) Regulatory changes are reasonable and aimed at a clear and legitimate public 

purpose 

50 For the aim of a measure, the tribunal in Alex Genin v Estonia held that regulatory changes 
can be justified in achieving at a clear and legitimate public purpose.63 Measures are 
reasonable if they are rationally connected to a public policy goal and proportional to that 
same public policy goal. 64  “Unreasonable”  means lacking in justification or not 
grounded in reason, or not enacted in pursuit of legitimate objectives.65 In AES, Tribunals 
hold that two elements need to be analyzed to evaluate the reasonableness of a challenged 
measure: the existence of a rational policy; and the reasonableness of the act of the state 
in relation to the policy.66  

51 Respondent, in this case, made the regulatory change for public interest. With natural 
catastrophes happening frequently in Laoc, the well-being of people in Laoc is under 
serious threat.67 Environmental scientists have concluded that the green house emissions 
made by coal-fired power plants is the most probable cause.68 The regulatory change in the 
present case is an effort of Respondent to protect its people from natural disasters, and it 
is not based on other arbitrary or discriminatory reasons. Therefore, the change in law 
framework is based on good reason. Respondent adopted new laws in a clear and legitimate 
purpose and should not be held guilty of arbitrariness. 

(b) There is a reasonable relationship between the means employed and the aim sought to 

be realized 

52 Proportionality demands that there must be a reasonable relationship between the means 
employed and the aim sought to be realized, and no investors bear “an individual and 
excessive burden”.  In Genin v Estonia, the tribunal decided for Respondent for the reason 
that there were ample grounds for the action taken by the Estonian authorities.  So as long 
as the measure taken is supported by sound reasons and by appropriate means, the host 
state should not be found guilty of lack of proportionality.  

53 Respondent complied with the principle of proportionality by adopting appropriate 
measures and providing additional remedies. According to the science report published by 

 
62 Tecmed, ¶122. 
63 Genin. 
64 Saluka, ¶460. 
65 Micula, ¶525. 
66 AES, ¶¶10-17. 
67 Facts ¶17. 
68 Re. Ex. 2. 
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the environmental professionals, coal-fired plants are the most probable cause of natural 
catastrophes in Laoc. 69  Phasing out coal-fired power plants and transforming to the 
renewables sector is clearly the most reasonable way to safeguard the public interest. The 
government of Laoc set the maximum possible deadline for phase-out for the benefit of 
the operators of coal power plants.70 Laoc also put forward preferential policies to bolster 
investors to transform into the renewables sector and get greater return.71 Respondent 
made the regulatory change on ample grounds and took action to minimize the possible 
loss of investors. Therefore, there is no breach of the principle of proportionality. 

3. Acting without violating due process and complying with its own procedures  

54 The fair and equitable treatment standard requires the host state to follow due process so 
as to protect investors from any denial of justice.72 To constitute a violation of due process 
standard and thus a FET breach, investors have to prove a manifest injustice of the host 
state.73 Tribunals hold that a denial of justice can be categorized into four types, namely 
refusal to entertain a suit, undue delay during lawsuit, seriously inadequate administration 
of justice and the clear and malicious misapplication of the law.74 

55 In present case, Respondent complied with due process and did nothing that can amount 
to a denial of justice. Before the enactment of Law 66/2016 and Law 72/2016, the 
government of Laoc complied with due process. The government of Laoc formed a task 
force of environmental scientists to investigate into the explanations of frequent natural 
catastrophes in Laoc, and got the conclusion that green-house emission is the most 
probable cause.75 And it is after parliamentary debates and the normal legislative process 
that the new regulations are implemented.76 Additionally, Claimant did not file any lawsuit, 
and thus Laoc did not do anything that should amount to a denial of justice. Consequently, 
there exists no lack of procedure propriety during the measure taken by Respondent. 

B. Respondent fulfilled the obligation of protection and security 

56 As far as the content of the full protection and security standard is concerned, it applies as 
least in situation where actions of third parties involving either physical violence or the 
disregard of legal rights occur, and requires that the State exercise due diligence to prevent 
harm to the investor.  

57 What should be noted is that the full protection and security standard does not grant the 
investor an “insurance against all and every risk”.77 The state’s obligation of ‘vigilance’ or 

 
69 Re. Ex. 2 
70 Facts ¶23 
71 Facts ¶26 
72 WMI, ¶98. 
73 Loewen, ¶132. 
74 Azinian, ¶¶102-103; Mondev, ¶126. 
75 Re. Ex. 2 
76 Facts ¶23 
77 VVL, ¶223. 
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‘due diligence’ under this standard depends on the circumstances of the case and—
according to some—the state’s available resources under the circumstances;78 it does not 
create an absolute obligation, or an obligation or result or strict liability.79  

58 There is no physical violence involved in this case. The possible threat for Claimant is the 
disregard of legal rights arises from the international conference on protecting the 
environment.80 Taking into account the totality of the circumstances, including tremendous 
domestic pressure and pressure from the international community, Laoc has voted against 
the Coal Directive which is the most possible action for it to take on defending the interest 
of Claimant.81 Considering that there is no warranty that the interest of Claimant shall not 
be invaded in any situation, Respondent has fulfilled its duty of protection and security. 

C. Respondent’s regulatory measures are reasonable 

59 There are several elements of reasonableness, including (1) whether measures are 
unpredictable and incoherent;82 and (2) whether they shock a sense of judicial propriety;83 
and (3) whether because of arbitrary measures, Claimant suffered impairment.84 In this 
case, measures regulating coal sector taken by Laocan government are (1) predictable, (2) 
conform to a sense of judicial propriety; and (3) protect Claimant from facing unbearable 
economic loss. 

1. Regulatory measures taken by Respondent in coal sector are predictable  

60 Before the amendments of Laws in coal sector within the territory of Laoc, there have been 
lots of relevant reports issued by well-known domestic media, which call for stop of 
exploitation of coal and recommend environmental-friendly resources in order to prevent 
disasters such as flood in Laoc.85 Foreign investors should have noticed the transition in 
attitude of Laocan community.  

61 Additionally, what should not be ignored is that the party favoring protecting environment 
has seized more and more power in the parliament of Laoc.86 Without carelessly neglection 
of this political change, Claimant should have predicted that there would be adjustment in 
regulatory measures in coal industry.  

 
78 Ampal-American, ¶244. 
79 Frontier, ¶269. 
80 Ex. Re. 5. 
81 Response, ¶11. 
82 Eli, ¶651. 
83 ELSI, at 128. 
84 Occidental, ¶161; Saluka, ¶289. 
85 Ex. Re. 2. 
86 Ex. Cl. 6. 
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2. Measures taken by Respondent conforms to a sense of judicial propriety 

62 In ELSI v. Italy,87 the ICJ defined “arbitrariness” as “willful disregard of due process of 
law, an act which shocks, or at least surprises, a sense of juridical propriety”.88 This means 
that the threshold for establishing arbitrary state action is relatively high.89 The investor 
must show that the state conduct “moves beyond a merely inconsistent or questionable 
application of administrative or legal policy or procedure to the point where the action (1) 
constitutes an unexpected and shocking repudiation of a policy’s very purpose and goals, 
or (2) grossly subverts a domestic law or policy for an ulterior motive”. 90  Errors in 
application of the law91 or an unfriendly attitude towards the foreign investor92 do not 
constitute arbitrary conduct. 

(a) Actions taken by Respondent do not constitute an unexpected and shocking 

repudiation 

63 Laocan government has not made an unexpected and shocking repudiation of policy’s very 
purpose. Although Laoc has long relied on its substantial domestic coal mining and 
generation capacities,93  the domestic and international circumstances cannot be easily 
ignored. On the one hand, there are lots of factors which enable foreign investors to expect 
some changes in coal-industry regulations, including the common concern due to the 
catastrophes frequently occur, and more power gained by the party which stands for 
renewable resources.94 On the other hand, there are also some influences exercised from 
the international community, such as the growing global trend for the transition into green 
energy actively supported by some countries neighboring Laoc,95 directives for reducing 
even eliminating coal-powered plants issued by international conferences.96 

64 Against this background, as a sophisticated investor, it should have known that States 
change their laws to react to various situations and to best protect their nationals. Due to 
an environmental crisis, with international repercussions, Respondent had to act diligently 
and responsibly towards its international obligation to human well-being.97 No reasonable 
investor could expect Laoc not to reform its legal framework when faced with such a threat 
to its population and its territory;98 particularly since the very Treaty on which Claimant 

 
87 ELSI. 
88 ELSI, ¶128. 
89 Andrew, at 302, 303. 
90 Cargill, ¶293. 
91 GAMI, ¶97. 
92 MCI, ¶371. 
93 Ex. Cl. 1. 
94 Ex. Re. 3. 
95 Ex. Cl. 1. 
96 Ex. Cl. 7. 
97 Response, ¶17. 
98 Ex. Re. 2. 
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bases its claim states that Respondent “shall strive to continue to improve those laws”.99 
Therefore, the actions taken by Respondent are not unpredictable. 

(b) Actions taken by Respondent do not grossly subverts a domestic law or policy for an 

ulterior motive 

65 As floods and many other catastrophes resulted by too many coal-powered plants more 
and more frequently and seriously happened in Laoc and even around the world, it is very 
urgent to take immediate actions to change the domestic laws and policies of Laoc.100 The 
reason for making those amendments in the previous coal-sector laws is common welfare. 
Thus, actions taken by Respondent do not tremendously subverts a domestic law for an 
ulterior motive. 

3. Respondent protects Claimant from facing unbearable economic loss 

66 The prohibition against arbitrary conduct is a central feature in a number of investment 
treaties, which provides: “Neither Party shall in any way impair by arbitrary or 
discriminatory measures the management, operation, maintenance, use, enjoyment, 
acquisition, expansion, or disposal of investments.” By its term, establishing a breach of 
an arbitrary impairment provision not only requires proof of arbitrariness, but also 
impairment.101 The ordinary meaning of the term ‘impair’ requires showing a negative 
impact or effect caused by a wrongful act.102 

67 Indeed, Respondent changed this approach to domestic regulation of the coal sector by 
adopting the Law 66/2016.103 Nevertheless, there are many policies providing remedies for 
foreign investors. For example, on 5 December 2016, Respondent enacted Law 72/2016 
offering investors the opportunity to invest further into the renewable energy sector an 
option entering into a 20-year energy supply contract at prices substantially above market 
value.104  

D. Respondent afforded no less favorable treatment 

68 Tribunals in national treatment standard cases appear to have developed a common three-
step analytical approach: (1) the first step involves identifying a group of national investors 
to be compared with the Claimant, foreign investor; (2) the second step is to compare the 
relative treatment the two groups have received and evaluate whether the treatment of the 
Claimant is less favorable than the treatment of national investor; (3) the final step is to 
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100 Ex. Re. 2. 
101 CMS, ¶649. 
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103 Law 66/2016, Ex. Cl. 8. 
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determine whether national investors and foreign investors are in “like circumstances” or 
whether factors justifying differential treatment exist.105 

1. LRC cannot be compared with Claimant and they are in different 
circumstances 

69 The treatment accorded a foreign owned investment should be compared with that 
accorded domestic investments in the same business or economic sector.106 The group of 
national investors to be compared with Claimant is domestic investors in coal sector of 
Laoc. However, since the Ministry of Energy is LRC’s sole shareholder and the LRC (The 
Laocan Renewables Company PLC) is responsible for government investment in 
Renewable Energy Sources including constructing large-scale installations generating 
electricity from Renewable Energy Sources.107 The position of LRC is greatly different 
from the ones of other domestic investors and foreign investors. Therefore, LRC should 
not be compared with Claimant.  

70 The tribunal in Pope & Talbot pointed out “differences in treatment will presumptively 
violate unless they have a reasonable nexus to national policies that (1) do not distinguish, 
on their face or de facto, between foreign-owned and domestic companies and (2) do not 
otherwise unduly undermine the investment liberalizing objectives.108 

71 Indeed, Law 72/2016 distinguish national companies and foreign-owned companies by 
creating LRC and providing it with more favorable policies,109 supporting LRC with more 
sufficient financing and other domestic resources.110 However, in light of the concerns for 
possible energy shortage, LRC is tasked with headlining the development of the Laocan 
renewables sector and building a number of large-scale renewable facilities in all regions 
of Laoc.111 Therefore, as the reasons of establishment of LRC is for the public interest, it 
is actually helpful for stabilizing the order of economic activities in resources industry. 
Additionally, although LRC is to be owned and funded entirely by Laoc, it is soon to be 
privatized by 31 December 2028.112 To sum up, the distinction between Claimant and LRC 
is not obstacle for liberalizing investment. 

2. Even if Claimant and LRC are comparable, the treatments they received 
respectively are sensible.  

72 In SD Meyers v Canada, the tribunal pointed to two factors that need to be evaluated in 
determining whether there are differential treatments: (1) whether the practical effect is to 
create a disproportionate benefit for nationals over non-nationals; (2) whether on its face 
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the contested measure appears to favor the host country’s nationals over non-nationals 
protected by the treaty.113 

73 Although, Article 4 of Law 72/2016 established a feed-in tariff scheme for the renewables 
sector, and clearly demonstrated that all installations generating electricity from 
Renewable Energy Sources constructed by LRC shall benefit from the support scheme in 
Article 3, and Law 72/2016 envisaged the creation of the Laocan Renewables Company 
(“LRC”), 114  owned and funded by the government and tasked with headlining the 
development of the Laocan renewables sector and building a number of large-scale 
renewable facilities in all regions of Laoc, 115  with sufficient financing from Laocan 
government,116 the favorable policies are not disproportionate, those actions are all made 
mainly for ensuring the stable supply of energy. Thus, the distinguish between them is not 
disproportionate.  

 MR. MASON SHALL BE REPLACED AS AN ARBITRATOR IN THIS PROCEEDING 

A. Any arbitrator may be challenged if circumstances exist giving rise to justifiable 
doubts. 

74 Under Article 12(1) of the UNCRITICAL Arbitration Rules, any arbitrator may be 
challenged if circumstances exist that give rise to justifiable doubts as to the arbitrator’s 
independence or impartiality. We Respondent finds that there do exist justifiable doubts 
especially concerning the impartiality of Mr. Mason. 

75 As for the requirement of “impartiality”, the arbitrator must not have “impermissible bias 
toward a party or toward the subject-matter of the dispute”.117 In relation to UNCITRAL 
Rules, actual bias is not necessary, but only reasonable apprehension.118 As long as a a 
reasonable and informed third person concludes that there was likelihood that an arbitrator 
may be influenced by factors other than the merits of the case, the arbitrator could be 
challenged.119 

76 On the basis of the above legal position, the Respondent submits hereinbelow that Mr. 
Mason is not capable of and would not exercise impartial judgment in the present cases, 
taken both his involvement in previous arbitration and pre-determined views in former 
interview into consideration. 
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B. Mr. Mason’s appointments in previous arbitration confirm him partiality. 

1. Mr. Mason failed to disclose his appointments in previous cases. 

77 Facts or circumstances shall be disclosed, when, in the eyes of the parties, giving rise to 
doubts as to the arbitrator’s impartiality. Given the factual and legal similarity, Mr Mason 
was clearly obliged to disclose his appointments, especially in the case of Hewer Plants 
JSC v. Well falcon. 

78 The IBA Guidelines on Conflicts of Interest in International Arbitration is a useful tool to 
decide whether circumstances arise to give rise to any justified doubts to impartiality and 
widely accepted by the community, as from the outset, its Working Group aimed to 
consider the usefulness of the existing standards by which the impartiality and 
independence of arbitrators were assessed, and also to formulate new standards for 
situations that had not previously been addressed, trying to set forth standards that could 
be accepted by different legal cultures.120 

79 It provides for three non-exhaustive lists that mention the required disclosures and the 
extent to which parties can waive them.121 The Green List, as opposed to the Orange List 
and the Red List refers to innocuous situations that do not require disclosure by the 
arbitrator, while the other two Lists however, make disclosure mandatory.122 

80 As far as this case is concerned, there is no specific provision on the Green List which 
expressly exempts Mr. Mason from his disclosure obligation, and under such circumstance, 
any doubt as to whether an arbitrator should disclose certain facts or circumstances should 
be resolved in favor of disclosure.123 

81 In addition, there is evidence showing Mr. Mason has already taken a position on the issues 
to be decided, in the instance, the company’s legitimate expectations and government’s 
right to regulate as well as the potential impact of the Seoul Agreement on the legal 
relationship between the parties124 , creating a conflict of interest warranting recusal, 
according to the Orange List of the IBA Guidelines on Conflicts in International 
Arbitration.125 

2. Mr. Mason has already formed a firm opinion on the matters in the present 
cases. 

82 With respect to the objective circumstances demonstrating that the cases are related in a 
manner that the arbitrator's determination in one case would manifestly affect his reliability 
to exercise independent judgment in the other126, Respondent would like to advanced two 
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arguments to validate the disqualification: (a) Mr. Mason has exposed to similar facts and 
had prejudged issues based on special knowledge gained through prior services; (b) Mr 
Mason had prejudged issues impacted by prior opinion deciding similar legal issues, 
indicated by his post on social media. 

(c) Mr. Mason had prejudged issues based on special knowledge gained through prior 

services. 

83 In light of the significant overlap in the underlying facts between the prior cases and the 
present arbitration, as well as the relevance of these facts for the determination of legal 
issues in the present arbitration, a reasonable and informed third party would find it highly 
likely that, due to his prior serving as arbitrator his exposure to the facts and legal 
arguments in those case, Mr. Mason’s objectivity and open-mindedness with regard to the 
facts and issues to be decided in the present arbitration are tainted. 

84 The claimant may argue that the challenge citing an arbitrator’s exposure to relevant facts 
in a prior case shall be rejected since sufficient differences between those situations127. We 
Respondent admits such position but find it unconvincing to be applied herein, for 
although the awards in Hewer Plants JSC v. Wellfalcon and C-Energy LLC v. Wellfalcon 
remain unpublished, solely based on the limited disclosures, it is still arguable that 
substantial similarities existing among the cases. 

85 As far as Hewer Plants JSC v. Wellfalcon is concerned, first of all, it shares similar factual 
and legal background with the current case. As both of them have arisen out of a sovereign 
state’s exercise of its right to regulate by phasing-out a coal fired power plant to address a 
threat not only to the well-being of its people but of all people, moreover, they have 
ultimately originated from even the same measure, namely ASNEC’s Directive 
2016/86.128 

86 Besides, the defendants faced similar situation in the two cases. As a consequence of the 
coal phase-out, Hewer Plants JSC was also prohibited from operating its fully licensed 
lignite power plant and suffered great losses.129 

87 Since both the cases have their origin in government decision in the context of 
environmental movement, occurred in the same time and in the same political context and 
address similar legal issue. Because of his involvement in the former arbitration, Mr. 
Mason was able to acquire knowledge of matters of fact ans law that other members of the 
Tribunal do not have, a situation contrary to the principle of due process and equality of 
the parties. 
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88 We respondent truly believe that it is improper that to say Mr. Mason would form every 
opinion based upon external knowledge gained before or he intend to do so. Nevertheless, 
it remains that Mr. Mason is privy to information that would possibly permit a judgment 
based on elements not in the record in the present arbitration. It is impossible and 
unreasonable be asked to maintain a ‘Chinese wall’ in his own mind since his 
understanding of the situation may well be affected by information acquired in the prior 
arbitration.130 Hence, there is an evident or obvious appearance of lack of impartiality as 
this concept is understood without any moral appraisal: a reasonable and informed third 
party observer would hold that Mr. Mason, even unwittingly, may make a determination 
in favor of one or as a matter of fact the other party that could be based on such external 
knowledge.131 

(d) Mr. Mason had prejudged issues impacted by prior opinion deciding similar legal 

issues. 

89 In light of the particular facts of the case, Mr Mason’s commitment to a particular legal 
position adopted in his prior cases was so deep as to cross the threshold of “inappropriate 
predisposition.”132 

90 As revealed by the article of International Arbitration News, published on 5 June 2020, 
inquires with the parties of that case have confirmed that the tribunal’s award intensively 
discussed the relationship between Hewer Plants’ legitimate expectations and 
Wellfalcon’s right to regulate as well as the potential impact of the Seoul Agreement on 
the legal relationship between the parties.133 Obviously, similar question appears in the 
current case. 

91 After the former tribunal concluded that the coal phase-out violated Hewer Plants JSC’s 
legitimate expectations134, Mr. Mason expressed his pride to have served as the arbitrator 
and call it a ground-breaking case publicly. This post not only conveyed Mr. Mason’s 
satisfaction of the final results but also indicated his position, which was favor of Hewer 
Plants JSC and correspondingly, against the government’s right. 

92 Considering the highly similarities of the merits between the two cases as well as the short 
time interval, would a reasonable observer believe that the Respondent has a chance to 
convince him to change? Of course, Mr. Mason is certainly entitled to his views, including 
to his academic freedom. But equally the Respondent is entitled to have its arguments 
heard and ruled upon by arbitrators with an open mind. Here, the right of the latter has to 
prevail.135 
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C. Mr. Mason’s pre-determined views in the interview confirm him partiality. 

1. The challenge has not exceeded the time limitation. 

93 A party that intends to challenge an arbitrator shall send notice of its challenge within 15 
days after it has been notified of the appointment of the challenged arbitrator, or within 15 
days after the circumstances mentioned in articles 11 and 12 became known to that 
party.136The time limit for challenging an arbitrator starts running only from the point in 
time at which the challenging party acquired actual knowledge of the ground for challenge. 
Mere negligent ignorance of the ground for challenge, even to such a degree as to constitute 
constructive knowledge, has not been found sufficient to trigger the time limit,137 which 
means that the judgment standard of time limit here is subjective rather than objective. In 
other words, to judge the time point at which the challenging party obtains the relevant 
knowledge of the ground for challenge in a specific case, rather than the time point at 
which the third reasonable person obtains the relevant knowledge. In real life, the 
challenging party is at the disadvantage of information, and its ability to collect 
information varies from person to person. If we only use the standard of the third 
reasonable person to identify, it is not conducive to the protection of the party's right to 
challenge in the case. In addition, the other party needs to prove by strong evidence that 
the challenge party did not raise a challenge on within 15 days after obtaining the relevant 
information. Such allocation of burden of proof is also to better protect the challenging 
party’s right to challenge. 

94 In the present case, the Respondents challenged Mr. Mason’s impartiality as an arbitrator 
on 16 June 2019. According to the time limit of the challenge mentioned above, it should 
be presumed that the Respondents acquired actual knowledge of the ground for challenge 
about Mr. Mason's impartiality as an arbitrator within 15 days before 16 June 2019, that is, 
after 11 June 2019. The burden of proof to prove that the Respondents exceeded the time 
limitation should be attributed to the Claimants. Therefore, the Claimants need to prove by 
strong evidence that the Respondents did not raise a challenge on Mr. Mason's impartiality 
as an arbitrator within 15 days after obtaining the relevant information. In other words, the 
Claimants need to clearly prove that the Respondents had obtained the relevant information 
before June 11. However, in this case, the Claimants did not provide any evidence that the 
Respondents had obtained the relevant information before June 11. Therefore, the 
Claimants’ plea that the Respondents has exceeded the time limitation cannot be accepted. 

2. Expression of Mr. Mason on the legal issue relevant to this case evidences 
partiality.  

95 First of all, it needs to be recognized that an arbitrator enjoys a certain degree of freedom 
to express legal opinions related to the case, which will not lead to his or her 
disqualification for an arbitrator. IBA Guidelines on Conflicts of Interest makes the 
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following clarification on the dispute of whether an arbitrator bears any obligation to 
disclose previously expressed legal opinions, The arbitrator has previously expressed a 
legal opinion (such as in a law review article or public lecture) concerning an issue that 
also arises in the arbitration (but this opinion is not focused on the case).138 There are 
relevant cases to support this view, the mere showing of an opinion, even if relevant in a 
particular arbitration, is not sufficient to sustain a challenge for lack of independence or 
impartiality of an arbitrator.139 An arbitrator’s doctrinal opinions that do not contain any 
reference to any particular case do not affect an arbitrator’s impartiality.140 

96 Nevertheless, the freedom of arbitrators to express legal opinions is limited to a certain 
extent. If it is only a general view of a legal issue, of course, it is in line with the provisions 
of the Green List 4.1.1; but if it is specific to the case itself, or the arbitrator shows a strong 
attitude towards the legal issue, the Green List 4.1.1 cannot be applied. This conclusion 
can be drawn from the restrictive provisions in the Green List 4.1.1, i.e. but this opinion is 
not focused on the case. The reason for restricting the freedom of speech of arbitrators in 
expressing legal opinions is that if an arbitrator has already expressed his or her specific 
views on a case or clearly shows his or her strong attitude towards a certain legal issue, it 
is difficult to believe that such an arbitrator is willing to consider alternative positions in 
the judgment of specific cases. If a reasonable and informed third party would find that the 
arbitrator will rely on such opinions without giving proper consideration to the facts, 
circumstances, and arguments presented by the Parties in this proceeding through the legal 
opinions expressed by the arbitrator,141  then the arbitrator can be considered lacking 
impartiality. In short words, a strong academic position, publicly expressed and prejudging 
the legal issue in dispute will have such an effect.142  

97 In the present case, expression of Mr. Mason on the legal issue shows his strong attitude 
towards the issue about the relationship between the economic development and the 
environmental law. Between the two competing values, he is very clearly inclined to the 
former, which can be clearly observed from the following examples:“ It is not hard to 
imagine scenarios where states will resort to climate change arguments in support of their 
actions,” 143  “I do not see how climate change adds anything new to the debate in 
investment law that would make it worthwhile for the next generation to rehearse the 
police powers arguments again.”144  His attitude of attaching importance to economic 
development and neglecting environmental protection law is obvious and strong. In the 
eyes of a reasonable and informed third party, he has lost his impartiality as an arbitrator.  
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