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Parties to the Dispute 

1. Goliath National Bank JSC (“Claimant”) is a joint-stock company incorporated 

under the laws of the Republic of Mercuria. All significant shareholders of Claimant 

are large institutional investors from Europe and the United States. 

2. The Republic of Laoc (“Laoc” or “Respondent”) is a small developed state 

which has an extensive coal deposits. Domestic electricity production in Laoc is 

dominated by coal-fired power plants. However, many of the Laocan coal-fired power 

plants were constructed at the end of the 1980s and are nearing the end of their life 

cycles. Foreign investors own some of Laocan coal-fired power plants.  

3. Laoc is a member of a regional economic integration organisation called the 

Association of Sovereign Nations for Economic Cooperation (“ASNEC”), created on 

3 February 2012. Individual decisions in ASNEC are taken by a majority vote of the 

ASNEC Council, whose members are appointed by the ASNEC Member States.  

4. Like most of the ASNEC Member States, Laoc is a party to numerous bilateral 

and multilateral investment treaties and, in particular, the Treaty Concerning the 

Encouragement and Reciprocal Protection of Energy Investments in the ASNEC 

Region (“ASNEC Energy Investment Treaty”), which was ratified by the Republic 

of Laoc on 21 June 2012.  

Investors Entered in Respondent’s Market  

5. In August 2009, Mountaintop Investments LLC (“Mountaintop”) engaged in 

protracted negotiations with several local authorities of Respondent and got an approval 

for the construction of a high-efficiency 850 MW coal-fired power plant from Ticadia, 

a municipality of Respondent. As the first power plant constructed in Ticadia, the plant 

received the name “Ticadia-1” (“T1”).  

6. In late 2010, Mercurian First National Bank JSC (“MFNB”), a joint-stock 

company with a generally high-quality business loans, which had a long-standing 

relationship with Mountaintop, agreed on providing a significant share of funds — USD 

600 million (around 60% of the total cost of construction of T1) for the construction of 

T1. 
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7. On 1 December 2010, Financing Agreement No 0940394 (“Financing 

Agreement”) was concluded between the subsidiary of Mountaintop — Ticadia-1 LLC 

— and MFNB itself. 

8. On 15 December 2010, Ticadia-1 LLC bought a plot of land, obtained a 

construction permit, and began building the power plant. 

9. Ticadia-1 was commissioned and became fully operational on 25 September 

2014. The wording of the operating license of T1 clearly suggests that MFNB could 

have expected some natural alteration in the domestic laws. 

Mr. Ji-Yeong Just Made Encouraging Political Statements to Mountaintop and 

MFNB 

10. In 2010, when Ticadia-1 LLC obtained the loan for construction of T1 under the 

Financing Agreement, Mr. Ji-Yeong, as the Governor of Ticadia, made some 

encouraging political statements to Mountaintop or MFNB.  

The Population of ASNEC and Laoc Has Been Suffering from Increasing Floods 

Disasters 

11. Between 2000 and 2015, the number of floods in the ASNEC countries and their 

magnitude was unusually high, with the ASNEC countries experiencing in total 14 

major floods, 6 of which occurred in Laoc. Over these 15 years, those floods led to the 

death of 85 thousand people, destroyed more than 50,000 houses in various regions of 

Laoc and caused significant damage to the local infrastructure. 

12. For the past 10 years, the population of Laoc has been suffering from annual 

floods of increasing magnitude. Despite the continued efforts to build dams, levees and 

other types of protective constructions by the federal government of Laoc, the floods 

still take thousands of lives and cause millions of dollars in property damage every year.  

13. In December 2010, the task force which was formed by Laoc to find the reasons 

behind the floods observed that there was a direct correlation between the growth of 

coal emissions and the intensity of floods over the past years. 

ASNEC Decided to Phase Out All Coal-fired Power Plants  
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14. In December 2015, to strengthen the global response to the threat of climate 

change, ASNEC signed the Seoul Agreement on Climate Change (“Seoul Agreement”), 

and was allocated a determined emission level to fulfill.  

15. Moved by the Seoul Agreement, on 17 February 2016, the ASNEC Council 

adopted, by majority, Directive 2016/87 on the renewable sources of energy (“Coal 

Directive”). The Coal Directive stipulated that all coal-fired power plants in the 

ASNEC Member States shall be phased out by 31 December 2028, i.e. in the following 

12 years. The Laocan delegate in the ASNEC Council voted against the adoption of the 

Coal Directive but was outvoted. 

16. The Coal Directive also provides explicitly that the ASNEC Member States shall 

pay no compensation to owners and/or operators of the coal-fired power plants subject 

to phase-out. 

Respondent Has to Take Some Reactions as the Member State of ASNEC 

17. According to the law of ASNEC, the Coal Directive is binding upon any of its 

members States, including Laoc, which would have no other option but to implement 

it. Failure of implementation may lead to penalty on the Member State. 

18. Consequently, the Laocan Parliament implemented the Coal Directive by 

enacting Law 66/2016 “on the Phase-out of Coal Energy on the Territory of the 

Republic of Laoc” (“Law 66/2016”) prohibiting coal-fired power plants by 31 

December 2028. Laoc decided to set the maximum possible (i.e., 12 years) deadline for 

phase-out. 

19. Following Law 66/2016, the Laocan Parliament issued Law 72/2016 on Energy 

Transition (“Law 72/2016”), which establishes a feed-in tariff scheme and the Laocan 

Renewables Company (“LRC”) to guarantee abundant electricity supply and bolster 

private investments into the renewables sector.  

20. Law 72/2016 also offers the investors that would be affected by the coal phase-

out but decide to invest further into the renewable energy sector an option of entering 

into a 20-year energy supply contract at prices substantially above market value.  

MFNB and Claimant Concluded an Assignment Agreement 
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21. On 1 July 2017, MFBN and Claimant concluded an Assignment Agreement 

according to which the rights under the Financing Agreement with Ticadia-1 LLC were 

assigned to Claimant. Claimant served the notice of assignment on the Republic of Laoc 

the day after the Assignment Agreement was executed. 

This UNCITRAL Arbitration is Launched 

22. Although it is not an investor, Claimant filed a request for arbitration with Laoc 

under the UNCITRAL Arbitration Rules on 31 January 2019.  

Respondent Raised a Challenge against Mr. Perry Mason. 

23. In August 2016, Mr. Mason was appointed by Hewer Plants JSC as arbitrator in 

Hewer concerning phasing-out coal-fired power plants under Coal Directive. On 16 

March 2018, Mr. Mason was appointed by C-Energy LLC as arbitrator in C-Energy 

concerning similar issues under the same directive. 

24. On 9 May 2018, Mr. Mason attended an interview on “The Arbitration Station” 

podcast where he expressed his personal view on “Climate Change Arbitration” and 

how he imagined the states would react to it. 

25. On 31 January 2019, Mr. Mason was nominated by Claimant. On 15 February 

2019, Mr. Mason confirmed his appointment in Statement of Independence and 

Impartiality without disclosing any of his previous appointments and speeches. 

26. On 2 June 2019, International Arbitration News published an article about the 

case brief of Hewer and Mr. Mason’s appointment along with his previous opinion in 

his interview. On 3 June 2019, Mr. Mason forwarded and commented the article, from 

which Respondent became known of Mr. Mason’s appointment in Hewer and 

attendance in interview. 

27. On 16 June 2019, Respondent submitted the challenge against Mr. Mason’s 

impartiality and independence based on the facts above. 
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28. PROCEDURES: CHALLENGE AGAINST THE ARBITRATOR. Mr. 

Mason shall be removed from the Tribunal because (a) there is justifiable doubts about 

Mr. Mason’s impartiality and independence with regards to his previous appointments, 

social media posts, interviews and disclosure obligations, and (b) Respondent 

challenged him in a timely manner.  

29. PROCEDURES: JURISDICTION. Claimant is not an investor under ASNEC 

Energy Investment Treaty, for it in actuality does not assume any risk or made any 

contribution in T-1. The lack of risk assumption disqualifies it as an investor in the 

context of international investment arbitration. Neither shall Claimant bring up a treaty 

claim in the shoes of MFNB. As the assignment of treaty claim is strictly intuitu 

personae, and Claimant is not an insurer so that the rule of subrogation shall not apply. 

Thus, The Arbitral Tribunal shall have no jurisdiction to hear the case. 

30. ATTRIBUTION: The phase-out of coal-fired power generation implemented 

through Law 66/2016 should be solely attributed to ASNEC, not Respondent. In Law 

66/2016, Respondent is simply executing ASNEC’s decision to phase out all coal-fired 

power plants. Additionally, Respondent is placed at the disposal of ASNEC, which has 

the power to decide the legality of Law 66/2016 and enjoys external competence over 

legislation on environmental-protection related issues. 

31. MERITS FET: Respondent’s measures were fair and equitable because the 

promulgation of Law 66/2016 did not frustrate alleged legitimate expectations of 

Claimant since Claimant cannot expect Laoc’s domestic law to remain unchanged and 

respondent made no specific assurances of the of law regime stability in coal industry. 

Furthermore, there are no contractual commitment generating the alleged legitimate 

expectation. Moreover, Respondent’s measure to phase out the coal-fired coal plants is 

reasonable and indiscriminatory, since the phase-out of coal fired plants are rationally 

connected to a public policy goal of environment protection and strengthening of the 

global response to the threat of climate change. Alternatively, Respondent’s measure is 

in line with Article 9(1)(a) which precludes the violation of Article 2 of the ASNEC 

Energy Investment Treaty. 
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 I. MR MASON SHOULD BE REPLACED AS ARBITRATOR IN THIS 

PROCEEDING. 

32. The Parties agreed that instead of the appointing authority referred to in Article 13(4) of 

the UNCITRAL Arbitration Rules, the unchallenged members of the Arbitral Tribunal shall 

have the authority to decide on the challenge against an arbitrator..1 Therefore, the Tribunal has 

the jurisdiction to rule on the challenge against Mr. Mason. 

33. According to Article 12 of the UNCITRAL Arbitration Rules, an arbitrator should be 

challenged when doubts exist as to the arbitrator’s impartiality or independence. (A) There are 

justifiable doubts as to Mr. Mason’s impartiality and independence, and (B) Respondent does 

not waive its right to challenge him. Therefore Mr. Mason must be removed from the Tribunal. 

A. There are justifiable doubts as to Mr. Mason’s impartiality and independence. 

34. The term “Independence” in Article 12 of the UNCITRAL Rules refers to the absence 

of identifiable relationships between the parties or its affiliates and the arbitrator, and 

“Impartiality” refers to the absence of bias about subjective-matters.2  These standards can 

address both the appearance and presence of bias,3 and give the subjective doubts of one of the 

parties more weight than would otherwise be the case when the proceedings are private in 

Arbitration Tribunals.4 Therefore, Respondent has the right to raise the challenge as long as 

there are appearance of doubts assessed through its eyes. Contrary to Mr. Mason’s allegations,5 

the IBA Guidelines are not binding unless the parties have agreed to opt into them though they 

can be taken as reference.6 

35. Respondent will demonstrate that there are justifiable doubts as to Mr. Mason’s 

impartiality and independence with regards to (1) his conducts, and (2) his disclosure obligation 

as an arbitrator. 

 
1 PO1, ¶8.  
2 Berlinguer at 346; Donahey at 31; Smith at 323; Redfern, Hunter, ¶4.77. 
3 Joseph; Commonwealth; Suez, ¶44. 
4 UNCITRAL Guide Article 11.8; Working Group II, ¶2. 
5 Mr. Mason’s Response, ¶3. 
6 IBA Guidelines, ¶6; Gary Born at 2211; Saba, ¶23; Tidewater, ¶19. 
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1. Mr. Mason’s conducts give rise to justifiable doubts about his impartiality and 

independence. 

36. Mr. Mason’s previous conducts and expressed opinions show that he lacks impartiality 

and independence, including a) his appointments in previous cases, b) his interview with the 

station, and c) his social media post. Furthermore, d) these circumstances considered in the 

aggregate raise justifiable doubts. 

a. Mr. Mason’s appointments in previous cases suffice to raise doubts about his 

impartiality and independence. 

37. An “issue conflict” refers to actual or an appearance of bias that arises from an 

arbitrator’s relation with the subject matter of the dispute, rather than with any of the parties.7 

Such “issue conflict” is better not measured with mechanical rules but “dependent on context” 

as how it is influencing arbitrator’s state of mind.8 Here, (i) the similarity between Hewer and 

the present case creates an “issue conflict” which will consciously or subconsciously influence 

Mr. Mason’s decision, and (ii) his other previous appointments further give rise to doubts.  

i) The Similarity between Hewer and the present case creates “issue conflict”. 

38. Firstly, the similarity of facts would lead to “issue conflict”. In Blue Bank, the similarity 

of facts in two ongoing cases makes it “highly probable” that the arbitrator would be in a 

position when deciding on the present dispute due to external knowledge.9 Such opinion was 

further supported by other cases.10 The factual background of the Hewer and the present case 

here are virtually identical. Both cases have arisen out of a state’s exercise of its right to regulate, 

by phasing out a coal fired power plant to address a threat not only to the well-being of its 

people but of all people. 

39. Secondly, the similarity of legal background would also lead to “issue conflict”. One 

challenged arbitrator in Telekom was requested to resign from either the current case or another 

ongoing case under similar provision, 11  which draws a comparison with Mr. Mason’s 

appointment here. Both originated from ASNEC’s Directive 2016/87, the issues of the two 

 
7 Joseph at 111. 
8 ICCA Report. 
9 Blue Bank, ¶68.  
10 Ruby Roz Agricol; Caratube, ¶27. 
11 Telekom, ¶43. 



PLEADINGS 

 

-8- 

cases involve whether there is violation of the FET standard and whether the challenged 

measures are attributable to states.  

40. Thirdly, arbitrator’s appointments in two cases involving equal-footing parties would 

lead to “issue conflict”. In Gallo, 12  the arbitrator is instructed to choose between his 

representation of Mexico and his service as arbitrator in another case involving Canada, where 

both states are under NAFTA thus making them equal-footing. While many cases support such 

decision,13 the circumstance here for Mr. Mason is even more flagrant. A lawyer’s view usually 

depends on interests of client, but an arbitrator’s opinions of related issues on equal-footing 

parties are most likely personal. Both states in Hewer and the present case are ASNEC states 

bound by the same treaty, therefore identical as to the core issues, which would also be a 

situation included in the orange list of the IBA Guidelines if taken as reference.14  

ii) Mr. Mason’s other previous appointments further give rise to doubts. 

41. Instead of being “seemingly similar” alleged by Claimant, recent cases involving Mr. 

Mason are highly identical in all aspects. Hewer and C-energy, in particular, were ongoing 

cases under same measure with the current case. Moreover, by demonstrating the record of Mr. 

Mason’s arbitration appointments,15 Claimant deliberately evades the fact that Mr. Mason has 

in total been appointed by investors more than twice as many times as being appointed by state 

or as president. Most notably, in the recent cases concerning climate change, he is only 

appointed by investors against Laoc and Wellfalcon. Mr. Mason’s such experience does not, as 

Claimant alleged, prove his impartiality and independence, but indicates a potential bias 

towards certain issues, or at the very least, a possibility to form a prejudgment on the pending 

case with the previous knowledge. 

b. Mr. Mason’s interview at the Arbitration Station suffices to raise doubts about his 

impartiality and independence. 

42. A prior, public statement by an arbitrator characterizing a measure at issue in an 

investment-treaty arbitration may lead to disqualification. 16  Also, the combination of the 

 
12 Gallo, ¶35. 
13 ICS Inspection, ¶38; Grand River, ¶7; Longreef, ¶19. 
14 General standard 6 of the IBA Guidelines at 19; Article 3.1.5.. 
15 Claimant’s Response at 53. 
16 Canfor, ¶29; Barton at 14. 
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words and their context can have the overall effect of painting an unfavourable view in a way 

to give rise to justifiable doubts.17 

43. In the previous interview, Mr. Mason, by stating that “it is not hard to imagine scenarios 

where states will resort to climate change arguments in support of their actions”, prejudged the 

role of states in such arbitration.18 Further, Mr. Mason asserted that “whether climate change 

treaties, if they can be considered as treaties at all”, clearly indicates his bias that climate 

change treaties can hardly be seen as treaties.  

44. Mr. Mason’s prejudgement was further supported by the award of Hewer which was still 

pending at the time of interview, where the state was considered to have violated the FET 

standard. Also given Mr. Mason’s experience, “it can be assumed that he must have been aware 

of the risks his interview could entail as far as raising justifiable doubts regarding his 

impartiality or independence.”19 

c. Mr. Mason’s social media post on Hewer suffices to raise doubts about his 

impartiality and independence. 

45. The article published by IAN not only introduced Hewer case but also mentioned the 

content of Mr. Mason’s interview.20 Mr. Mason nevertheless forwarded this article, indicating 

that he approves the decision which he is “proud” of and believes to be “ground-breaking”21, 

and that he is consistent with the opinion he expressed in the interview where states is deemed 

as accountable.  

46. In accordance with IBA International Principles on Social Media Conduct, one “must be 

sensitive to postings and use of social media that may reveal a position that is contrary to that 

taken by their clients and may impact on particular matters”.22 As in CC/devas,23 the arbitrator 

is disqualified due to the views expressed in his article which reinforced his opinions from the 

previous awards which is related to similar issues. Here, as a reputable arbitrator, forwarding 

and commenting on one of his particular arbitration by the official social account conveys an 

 
17 Perenco, ¶48. 
18 Exhibit R-8. 
19 Perenco, ¶63. 
20 Exhibit R-9, R-10. 
21 Exhibit R-10. 
22 IBA International Principles on Social Media Conduct, Article 3. 
23 CC/Devas, ¶62. 
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idea to a handful of readers that such decision shall be referenced on similar cases. Therefore, 

this post would have an impact on the ongoing dispute and could raise doubts to Mr. Mason’s 

ability to “approach the question with an open mind”.24 

d. The circumstances considered in the aggregate further raise doubts about his 

impartiality and independence. 

47. While each circumstance articulated above suffices to raise doubts independently, they 

are even relevant to each other. 25  Mr. Mason’s involvement in Hewer confirms his 

prejudgement presented in interview, his media post strengthens his opinion expressed in 

Hewer, and the article he forwarded mentions the interview where Mr. Mason shows no 

objection, on the basis of which any reasonable third party, considering all relevant 

circumstances, would consider that justifiable doubts exist.  

48. Yet knowing all the facts, Mr. Mason remained silence in his declaration.26 Claimant 

had much the same reaction when nominating Mr. Mason regardless of his interview Claimant 

discovered, only because it was in their eyes, allegedly, “irrelevant” to his appointment at that 

time.27 The aforesaid circumstances together, as many cases have suggested, cannot prove Mr. 

Mason's good faith.  

49. In fact, there are more cases where arbitrator willingly resigned with similar case 

appointments in ISDS.28 Respondent thus expects Mr. Mason, as an experienced arbitrator who 

clearly understands the importance of impartiality and independence, to recuse himself to re-

establish the necessary trust in the arbitral process.  

2. There are justifiable doubts about Mr. Mason’s impartiality and independence 

with regards to his disclosure obligations as an arbitrator. 

50. Since Mr. Mason was appointed by Claimant on 12 March 2019, he has not disclosed 

anything purposed by Respondent in the challenge until his response on 23 June 2019,29 which 

(a) breached his obligations of disclosure, and (b) this breach, in itself, gives rise to justifiable 

 
24 ibid., ¶64. 
25 ibid. 
26 Exhibit R-7. 
27 Facts, ¶33. 
28 Glamis, ¶29; Murphy, ¶48. Pey Casado, ¶65; Salini, ¶46;. 
29 Mr. Mason’s Response. 
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doubts about his impartiality and independence. 

a. Mr. Mason breached his obligations of disclosure. 

51. Article 11 of the UNCITRAL Rules required an arbitrator to disclose any circumstances 

that are likely to give rise to justifiable doubts, and this obligation is a continuing one rather 

than merely at the time of appointment.30 Even when involving confidential information with 

regards to “public or private interests”, disclosure that could be conducive to resolving disputes 

more fairly or achieving transparency may prevail over all other warrant release.31  In the 

present case, Mr. Mason’s outlook was already so coloured that Respondent is entitled to know 

about his prior experience. However, there was no evidence of any disclosure from Mr. Mason 

at that time. Furthermore, Mr. Mason’s failure to comply with the disclosure requirements shall 

not be excused by his allegations that he was not aware of any connection between Claimant 

in the present arbitration and the ones in the two other cases.  

b. Non-disclosure in itself gives rise to justifiable doubts about Mr. Mason’s 

impartiality and independence. 

52. In accordance with Article 4.1 of the IBA Rules of Ethics for International Arbitrators, 

even though the non-disclosed facts or circumstances would not of themselves justify 

disqualification, failure to make full disclosure in itself creates an appearance of bias. Case 

laws further support this argument.32 As stated in Alpha,33 the known circumstances above are 

of such a magnitude that failure to disclose them would be sufficient in conjunction with the 

non-disclosed facts to “tip the balance in the direction of that result”. In Azurix, Panama or any 

other cases where non-disclosure did not lead to the replacement of the arbitrator, unlike the 

case at hand, either the information has been informed to Respondent, or the challenged 

arbitrator “immediately investigate and reported all the other related circumstances in detail”.34 

B. Respondent did not waive its right to challenge Mr. Mason. 

53. After Respondent became known to the above facts, (1) it submitted the challenge within 

 
30 UNCITRAL Guidelines; UNCITRAL Commentary at 201-2; AWG, ¶36. 
31 Muhammet Çap, ¶55. 
32 J.-F. Poudret, S. Besson at 362; Craig, Park and Paulsson at 215; Jung, ¶10; Suez, ¶52. 
33 Alpha, ¶64. 
34 Azurix; Panama, ¶57. 
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15 days as required by Article 13 of the UNCITRAL Arbitration Rules, and (2) in any event, 

its challenge should be reviewed by the Tribunal. 

1. Respondent submitted the challenge within 15 days after it knew the related facts 

as required by Article 12 of the UNCITRAL Arbitration Rules. 

54. Article 12 of the UNCITRAL Arbitration Rules provides 15 days after the facts that give 

rise to doubts became known to the party for challenging an arbitrator. The word “became 

known” means that the time limit starts only from when the challenging party acquired actual 

knowledge of the ground, and mere ignorance of it has not been found sufficient to trigger the 

denial.35  

55. Contrary to Claimant’s allegations,36 all relevant circumstances including Mr. Mason’s 

involvement in the interview were only known to Respondent after it saw the article published 

by IAN on 2 June, 2019. In addition, the only previous press of Hewer released on 11 August 

2016 did not contain any information concerning the arbitrators nominated, and C-Energy LLC 

is even under the obligations of confidentiality.37 Since very few UNCITRAL cases have been 

made public from the beginning of the proceedings, contrary to Brulington,38 Respondent is 

unlikely to come across Mr. Mason’s prior appointments in other similar cases without 

disclosure from Claimant and Mr. Mason. Moreover, the promptness of the challenge shall be 

considered by looking at the specific latest fact that motivated the proposal,39  that is, Mr. 

Mason’s post and comment on his social media on June 3, 2019. Therefore Respondent’s 

challenge on 16 June, 2019 is clearly within fifteen days. 

56. Besides, the parties have no duty to investigate arbitrators’ backgrounds.40 In Valeri, 

Claimant voluntarily submitted materials referring to the challenged arbitrator’s repeated 

representation of investors and his previously stated views on related issue.41  If Claimant 

attempts to challenge Respondent’s right to doubts Mr. Mason, it shall bear the burden to prove 

that Respondent knew of relevant facts more than fifteen days prior to bringing the challenge,42 

 
35 Kammergericht, ¶61.  
36 Claimant’s Response, ¶6. 
37 PO3 ¶16,17 
38 Burlington at 12. 
39 Fábrica, ¶44. 
40 Cassciv, ¶38; Tidewater, ¶66; L Weiller. 
41 Valeri, ¶60. 
42 Gallo, ¶32; Curagao ¶58. 
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which it fails to do so. 

2. In any event, Respondent’s challenge should be reviewed by the Tribunal. 

57. An arbitrator must remain impartial and independent “during the entire course of the 

arbitration proceedings”, Respondent nevertheless intimates that because the present 

arbitration is still at a very early stage of proceedings, disqualification would cause minimal 

disruption.43 In fact, courts in many countries even have annulled an award if certain facts were 

not revealed at the time of the arbitration.44 The arbitrators may even be liable for damages 

result from non-disclosure.45 Here, given that trust in the impartiality and independence of the 

arbitrators is a cornerstone of the arbitral process due to its absence of a rule of precedent or of 

appellate mechanisms,46 the Tribunals would deem it prudent to review the substance of the 

challenge against the arbitrators even when they believe that the challenge is not proposed 

promptly.47  

 

 
43 General Standard 3(d) of the IBA Guidelines; Perenco, ¶¶1-66. 
44 Commonwealth, ¶79; Rachel Bendayan. 
45 Raoul, ¶27. 
46 UNCITRAL Guidelines at 157. 
47 Silver, ¶17. 
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II. THE ARBITRAL TRIBUNAL SHALL HAVE NO JURISDICTION TO HEAR THE 

CASE. 

58. (A) Claimant is not an investor under ASNEC Energy Investment Treaty, (B) nor shall 

it bring up a treaty claim in the shoes of MFNB according to the rule of subrogation. Thus, The 

Arbitral Tribunal shall have no jurisdiction to hear the case. 

A. Claimant is not an investor under ASNEC Energy Investment Treaty. 

59.  (1) The definition of investment and investor is circular in nature, making it not 

sufficient to decide the legal status of Claimant. (2) Case law and international practice have 

established that the notion of investment shall include: (i) a contribution, (ii) the receipt of 

returns and (iii) the assumption of risks, collectively as the Salini factor, which can be used as 

definition in our case. (3) Claimant, however, as the assignee of T-1, does not meet the 

abovementioned criterion. Therefore, Claimant is not an investor under ASNEC Energy 

Investment Treaty. 

1. The definition of investor under ASNEC Energy Investment Treaty is not 

sufficient to determine the legal status of Claimant. 

60. The definition of investment and investor in the ASNEC Energy Investment Treaty is 

not sufficient. The list of assets in Article 1(1) of the ASNEC Energy Investment Treaty 

provides examples of investment but does not define the concept. In a circular manner, it is 

indicated that an investment means “every kind of asset, owned or controlled directly or 

indirectly by an Investor”. That is, to be qualified as an investment, the asset has to be owned 

or controlled by an investor. However, the definition of an investor in Article 1 (4) of the 

ASNEC Energy Investment Treaty is only interested in their nationality or residence if it is an 

individual, and in the laws that govern its constitution if it is a legal entity. No element in Article 

1 (4) of the ASNEC Energy Investment Treaty allows the investor to be distinguished from any 

other individual or legal entity. What does distinguish an investor is its possession or control 

of an investment, which confirms the circular nature of the reasoning and makes a further 

definition of the concept of investment necessary.48 

 
48 Isolux, ¶683. 
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2. The “Salini factors” shall be used to in our case to define investment. 

61. In the absence of a subjective definition in the ASNEC Energy Investment Treaty, there 

needs to be a further definition that sets objective criterion for an “investment”49. To find a 

common ground in various treaties and investment arbitration awards, the notion of investment 

shall include: (i) a contribution, (ii) the receipt of returns and (iii) the assumption of risks. 

62. In Fedax, the Tribunal concluded that "the basic features of an investment have been 

described as involving a certain duration, a certain regularity of profit and return, assumption 

of risk, a substantial commitment and a significance of the host State’s development. 50 

Building on this award, the Tribunal in Salini v. Morocco has established the Salini factors, 

which has been cited and accepted in series of arbitrations, indicating that an investment 

“implies contributions, a certain duration of execution of the market and a participation in the 

risks of the operation”51 . It has also added the condition of “contribution to the economic 

development of the State receiving the investment”. In Isolux,52a dispute arising out of the ECT, 

which shares exactly the same wording of the ASNEC Energy Investment Treaty in the 

definition of investment and investors, the Tribunal considered the Salini factors to be 

applicable in ECT cases. It concluded that "With the evolution of arbitral jurisprudence, the 

objective definition of the notion of investment now only includes: (i) a contribution, (ii) the 

receipt of returns and (iii) the assumption of risks." Therefore, this notion of investment shall 

render applicable in our case.  

3. As the assignee of T-1, CLAIMANT does not make any contribution to or assume 

any risk in Laoc. 

63. However, in our case, Claimant does not make any contribution to or assume any risk in 

Laoc, thereby has not made any investment in this sense. The only ground, as Claimant argues, 

for it to be considered an investor under the ASNEC Energy Investment Treaty is the 

Assignment Agreement. The Assignment Agreement between MFNB and Claimant was 

entered into force on 1 July 2017, but all actions of Respondent that was claimed by Claimant 

to have violated its obligations have already been done before the conclusion of the Assignment 

 
49 Isolux ¶683. 
50 Fedax ¶42. 
51 Salini II ¶25.  
52 Salini II ¶25. 



PLEADINGS 

 

-16- 

Agreement.53 Any contributions or risks in relation to the operation of T-1 should be ascribed 

to MFNB, under whose control and possession T-1 has actually been subject to the enforcement 

of Law 66/2016. Therefore, Claimant shall not be considered an investor under the ASNEC 

Energy Investment Treaty. 

B. Claimant shall not bring up a claim in the shoes of MFNB. 

64. (1) The rule of subrogation, which allows a third-party insurer to bring up a claim in the 

shoes of the Party Indemnified, is not among the applicable law in our case. (2) Even if it is 

considered a general principle of international law, Claimant does not fit in the rule of an 

Indemnifying Party that can enjoy the rights of the Party Indemnified. Therefore, Claimant 

shall not bring up a claim in the shoes of MFNB. 

1. The rule of subrogation is not among the applicable law in our case. 

65. Claimant may argue that even if it is not a legitimate investor under the ASNEC Energy 

Investment Treaty, it can bring up a claim pursuant to the rule of subrogation. However, the 

rule of subrogation shall not apply here. According to Article 10 (4) of the ASNEC Energy 

Investment Treaty, the Tribunal shall decide the issues in dispute in accordance with this 

Protocol and applicable rules and principles of international law. There is no explicitly written 

rules or implicitly implied rules of subrogation in the ASNEC Energy Investment Treaty. Nor 

shall the rule of subrogation be considered customary international law or general principles of 

international law. For a rule to be considered customary international law or general principle 

of international law, it needs to be a general and consistent practice of states, while the rule of 

subrogation is not. While some treaties do contain a subrogation clause, such as the ECT, it is 

rarely invoked, and is often disputed to give rise to public policy concerns.54 Thus, the rule of 

subrogation is not applicable in our case. 

2. Even if the rule of subrogation is one of the governing law in the case, the treaty 

claim cannot be assigned to Claimant.  

66. Even if the rule of subrogation is one of the governing law in our case, (a) it only applies 

to circumstance involving investment insurance or guarantee, which is not the case for 

 
53 Exhibit C-12. 
54 Commentary on the Energy Charter Treaty, Article 17. 
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Claimant. Also, (b) a treaty claim is intuitu personae, so that its transmission cannot be 

presumed. Therefore, the treaty claim cannot be assigned to Claimant. 

a. The rule of subrogation applies only to the circumstance involving investment 

insurance or guarantee. 

67. The rule of subrogation, with its origin in insurance law, is designated to protect the 

rights of insurers. According to Article 15 of the ECT, the rule of subrogation applies only "If 

a Contracting Party or its designated agency (hereinafter referred to as the “Indemnifying 

Party”) makes a payment under an indemnity or guarantee given in respect of an Investment of 

an Investor (“Party Indemnified”) in the Area of another Contracting Party. It provides for the 

transfer of rights that foreign investors might have vis-à-vis the host country if they receive 

compensation from their home country under an investment insurance or guarantee. The 

Assignment Agreement, however, is not insurance or guarantee in nature. Claimant has not 

made the payment of USD 150,000 under an indemnity or guarantee of T-1. Unlike the legal 

relationship between an insurer and the insured party, which is always made before the 

investment, the relationship between MFNB and Claimant is made after MFNB has suffered 

all the risk in relation to the operation of T-1. Likewise, Claimant has not shared or assumed 

any risk of the investment made by MFNB, thus having no ground to claim any right of an 

investor. 

b. The assignment of treaty claims is strictly intuitu personae, therefore MFNB’s 

right to bring up a claim cannot be transferred. 

68. It is recognized that BIT claims are essentially claims intuitu personae under 

international law, and this imposes limits on their assignability.55 Likewise, the right to bring 

up a claim under the ASNEC Energy Investment Treaty is procedural in nature and is not 

encompassed within the “rights and actions” that can be transferred via subrogation. Therefore, 

its transmission cannot be presumed. Without an explicit agreement between the parties, the 

right to bring up a claim under the ASNEC Energy Investment Treaty shall not be assigned to 

Claimant. As a fact, Respondent has not expressed any consent that Claimant shall be 

recognized as the successor of MFNB’s rights arising out of the treaty. Even though the notice 

of assignment was given56, it does not constitute a mutual consent, thereby not a ground for 

 
55 André, at 1. 
56 Facts at 67 ¶5. 
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arbitration.
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III. THE PHASE-OUT OF COAL-FIRED POWER GENERATION ( “THE PHASE-

OUT” ) IMPLEMENTED THROUGH LAW 66/2016 IS NOT ATTRIBUTABLE TO 

RESPONDENT UNDER INTERNATIONAL LAW.  

69. On 17 February 2016, ASNEC adopted the Coal Directive, requiring Respondent to 

bring into force the laws, regulations and administrative provisions necessary to comply with 

the articles therein. 57  Consequently, the Parliament of Respondent issued Law 66/2016. 

Pursuant to Article 120 of Founding Charter of ASNEC, when the Member States enforce or 

implement any legal acts of the Association, and in this case the Coal Directive, the attribution 

of conduct shall be governed by Articles 6 and 7 of the Article on the Responsibility of 

International Organizations (ARIO), mutatis mutandis.58  

70. The phase-out implemented through Law 66/2016 is solely attributable to ASNEC, not 

Respondent, since (A) Respondent acts as a de facto organ of ASNEC in its transposition of 

the Coal Directive into Law 66/2016 under Article 6 of ARIO and (B) alternatively, Respondent 

is placed at the disposal of ASNEC to enact Law 66/2016 under Article 7 of ARIO. 

A. Respondent acts as a de facto organ of ASNEC in its transposition of the Coal 

Directive into Law 66/2016 under Article 6 of ARIO. 

71. According to Article 6 of ARIO, the conduct of an organ or agent of an international 

organization in the performance of functions of that organ or agent shall be considered an act 

of that organization under international law, whatever position the organ or agent holds in 

respect of the organization.59  In this case, Respondent is a de facto organ of ASNEC by 

executing its binding directive. 

1. State authorities executing the Law of an international organization shall be 

considered as a de facto organ of that organization. 

72.  EU law and practice shall be taken for reference in this case. First, ARIO is based on 

the practice of international organizations, including multiple references to practice involving 

the EU.60 Second, ASNEC, by its definition in the Energy Investment Treaty, is a Regional 

 
57 Exhibit C-7 Article 18. 
58 Exhibit R-3 Article 120. 
59 ILC, DARIO; ARIO.  
60 Jed Odermatt at 504. 
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Economic Integration Organization (REIO) just as the EU.61 Third, the Founding Charter of 

ASNEC has the same wording as Article 189 of the Treaty establishing the European Economic 

Community (EEC) and Article 7 of Treaty on European Union (TEU), and should thus be 

construed accordingly as is required by Article 31 of VCLT. 

73. It is nowadays accepted that the EU can affect an investor not only through regulation 

or decision addressed to the investor, but also through directive or decision addressed to the 

Member State which then acted accordingly.62  

74. In the case of Geographical Indications, the panel held that in the presence of a European 

Community act binding a member State, State authorities would be considered as acting as 

organs of the Community,63 given that community laws are generally not executed through 

authorities at Community level but rather through recourse to the authorities of its member 

States.64 Further, in the case of Electrabel S.A. v. Hungary, the arbitral tribunal also concludes 

that the conduct of a State that is required to act in compliance with a legally binding decision 

of an REIO shall be considered an act of that organization under international law.65 Therefore, 

State authorities executing the Law of an international organization shall be considered as a de 

facto organ of that organization. 

2. The Parliament of Respondent enacts Law 66/2016 to execute the Coal Directive 

issued by ASNEC. 

75. In this case, the Coal Directive released by ASNEC is binding upon each member state66 

including Laoc. Law 66/2016 is a transposition of the Coal Directive into Laoc domestic law67 

to execute the former. By stipulating that “all coal-fired power plants on the territory of Laoc 

shall be phased out by 31 December 2028”, Law 66/2016 strictly complies with the Coal 

Directive Article 7(1) and puts into practice the will of the Union legislature. In that regard, 

Parliament of Respondent acts as a de facto organ of ASNEC to execute Union Law. The 

conduct shall thus be attributed to ASNEC under Article 6 of ARIO. 

 
61 ECT Article 1 (2) and (3). 
62 Happ. 
63 ILC, DARIO at 93–95 ¶5-7. 
64 Geographical Indications ¶7.725; Declaration (No. 19) at 95. 
65 Electrabel S.A., Decision on Jurisdiction ¶3.20; Electrabel S.A., Award ¶6.75. 
66 Exhibit R-3 Article 115. 
67 Exhibit C-7 Article 18. 
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3. As a de facto organ of ASNEC, Respondent has exercised its limited discretion 

under the Coal Directive to the benefit of investors as much as possible.  

76. Admittedly, Respondent enjoys limited discretion under the Coal Directive. However, 

as a de facto organ of ASNEC, Respondent manages to stay strictly within the given scope of 

discretion while exercising discretion to the maximum benefit of former investors.  

77. Firstly, Article 18 of the Coal Directive states that Member States can implement the 

directive any time before 1 June 2019. By releasing Law 66/2016 on July 201668 and setting 

the phase-out deadline on 31 December 2028, Respondent has granted the phase-out process 

as much time as possible to maximize the investors’ returns from their power plants, draft out 

plans for the phase-out, and prepare for probable new investments in the renewable energy 

sector. 

78. Secondly, pursuant to Article 7(2) of the Coal Directive, Member States are encouraged 

to consider their specific circumstances and gradually reduce their final gross production of 

energy from coal-fired power plants. The clause is permissive rather than compulsory. Even if 

it is compulsory, Respondent has managed to fulfill its obligations. It has considered its specific 

circumstances by holding several parliamentary debates,69 consulting relevant stakeholders in 

the energy industry and internal advisors,70 and carefully assessing the economic conditions of 

the operation of coal-fired power plants in the Republic of Laoc.71 It has acquiesced the gradual 

phase-out of coal-fired power plants by providing them with constant access to the grid as well 

as incentives to switch into the renewable energy sector with a feed-in tariff.72 

79. Lastly, Claimant may allege that Respondent desires to financially profit from the phase-

out of coal installations on its territory and take over the market by issuing Law 72/2016.73 

However, such statement does not stand. Law 72/2016 is not included in Claimant’s final 

pleadings and thus should not be admitted into the hearing. Even if it is admitted, the support 

scheme provided in Law 72/2016 merely intends to meet the goal set by the Coal Directive in 

time by 2030, while guaranteeing an abundant supply of electricity during the transition 

 
68 Exhibit C-8. 
69 Facts at 59 ¶23. 
70 PO3 ¶10. 
71 Exhibit C-8 Article 1. 
72 Facts at 59 ¶24. 
73 Respondent’s Response to the Notice of Arbitration ¶24. 
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period74 (especially given the low popularity rate of renewable energy in Laoc at present75). In 

fact, under Law 72/2016, Laocan National Treasury not only has to pay USD 1,000,000,000.00 

to construct the installations,76  but these installations and other assets owned by LRC will 

eventually be privatised by 2028.77  

B. Alternatively, Respondent is placed at the disposal of ASNEC to enact Law 

66/2016 under Article 7 of ARIO. 

80. Pursuant to Article 7 of ARIO, the conduct of an organ of a State or an organ or agent of 

an international organization that is placed at the disposal of another international organization 

shall be considered under international law an act of the latter organization. In this case, 

Respondent is placed at the disposal of ASNEC since (1) ASNEC has normative control over 

it and (2) ASNEC enjoys external competence. 

1. Respondent is placed at the disposal of ASNEC because ASNEC has normative 

control over it. 

a. The conduct of a State organ under the normative control of an organization shall 

be attributed to that organization. 

81. The criterion for attribution of conduct is based on the control that is exercised over the 

specific conduct taken by the organ or agent placed at the receiving organization’s disposal.78 

Account needs to be taken of the “full factual circumstances and particular context”.79 Recent 

developments in investment arbitration case law recognize “normative control” as a rule of 

attribution of responsibility.80 

82. The conduct of a State that acts under the normative control of an REIO may be 

considered an act of that organisation under international law,81 and should thus be attributed 

to the organization.82 When it is established that an REIO governs both the substantive legality 

 
74 Facts at 59 ¶24. 
75 Facts at 59 ¶24. 
76 Exhibit C-9 Article 7. 
77 Exhibit C-9 Article 8. 
78 DARIO ¶4. 
79 UK Official Records ¶23. 
80 Andrés Delgado Casteleiro at 195. 
81 Electrabel S.A., Award ¶6.75. 
82 Andrés Delgado Casteleiro at 43. 
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of and the available remedies for a measure, then the organization exercises normative control 

over it.83 

b. ASNEC has exercised normative control over Respondent. 

83. In this case, firstly, according to Article 124 of the Founding Charter of ASNEC, the 

ASNEC Council may determine a clear risk of a serious breach by a Member State of the 

ASNEC Charter, including the failure to enforce or implement a legal act of the Association. 

As a result, the accused state may be deprived of certain rights and imposed with a penalty 

payment, while the obligation shall continue to be binding on the state. 84  Therefore, the 

measure’s legality taken by the Member State is ultimately governed by Union law, with both 

its substantive legality and final judicial authority lying with the Union.85 

84. Secondly, the adoption of the Coal Directive is beyond the control of Respondent. 

Noticing the considerable role that the coal-mining industry and coal-fired energy generation 

sectors have played in its national economy,86 Respondent is reluctant to see the Coal Directive 

coming into force. However, the Coal Directive is adopted through a majority decision rather 

than a unanimous one. 87  Therefore, although the delegate of Respondent in the ASNEC 

Council voted against the adoption of the Coal Directive, it was outvoted.88 Respondent simply 

cannot control the result of the vote or pursue any remedies.  

85. In conclusion, ASNEC has exercised normative control over the enactment of Law 

66/2016 by the Parliament of Laoc.  

2. Respondent is placed at the disposal of ASNEC because ASNEC enjoys external 

competence over the issue. 

a. ASNEC enjoys exclusive competence over the issue. 

86. Another approach to decide whether an act shall be attributed to organization requires 

consideration of the power division between the organization and its Member States,89 as it is 

 
83 Frank Hoffmeister ¶742. 
84 Exhibit R-3 Article 124. 
85 Frank Hoffmeister ¶742. 
86 Facts at 56 ¶3. 
87 Exhibit C-7. 
88 Facts at 58 ¶21. 
89 Steven Blockmans and Ramses A. Wessel (eds.) at 109. 
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a foundational principle that the breach must be attributed to the responsible actor.90 

87. The international organization bears sole responsibility for Member States’ action when 

implementing regulations in areas of its exclusive competence.91  In practice, the European 

Commission considers that the division of external competences under EU law is decisive for 

the purpose of attributing conduct.92 In EC – Computer Equipment, the Commission posits that 

acts by the authorities of member states when implementing EU law in a field of EU exclusive 

competence should be attributed to the Union itself,93 as only the Union has the legal power to 

act in the field.94  

88. In the present case, Article 20 of the Seoul Agreement stipulates that the organization 

and its Member States shall decide on their respective responsibilities for the performance of 

their obligations. Upon ratification of the Seoul Agreement, the ASNEC Member States 

declared that they exercise their rights and obligations therein through ASNEC.95 As a result, 

Respondent does not have a separate Nationally Determined Contribution (NDC) to fulfill; 

rather, it works towards the NDC for ASNEC as a whole. 96  Therefore, ASNEC enjoys 

exclusive competence over the regional environmental policy to combat climate change. 

89. The Coal Directive explicitly recognizes that the directive’s promotion of renewable 

energy constitutes an important part of the package of measures needed to reduce greenhouse 

gas emissions and to comply with the Seoul Agreement.97 Hence, the Coal Directive is in fact 

one of the regional environmental policies to combat climate change, over which ASNEC 

enjoys exclusive competence and should thus be solely attributed. 

b. In any event, ASNEC has exercised its shared competence over the issue. 

90. Shared competence means that both the REIO and its Member States may regulate and 

adopt legally binding acts in a policy area.98 Under such circumstances, Member States shall 

 
90 DARIO Article 4. 
91 Frank Hoffmeister ¶734. 
92 Gracia Marín Durán ¶706. 
93 ARIO Comments at 29 ¶3.  
94 TFEU Article 2(1), 3(1). 
95 PO 4 ¶10. 
96 PO 4 ¶10. 
97 Exhibit C-7. 
98 Helen Oosterom-Staples, at 431-461. 



PLEADINGS 

 

-25- 

exercise their competence only to the extent that the Union has not exercised its competence.99  

91. In this case, even if ASNEC and Respondent enjoy shared competence in the field of 

combatting climate change, the phase-out is still not attributable to Respondent. Respondent 

has transferred its shared competence to ASNEC. Member States may transfer shared 

competence by allowing authority to take decisions binding on them over certain matters,100 

and here, the Coal Directive. By issuing the Coal Directive, ASNEC is in fact exercising its 

shared competence. 

IV. RESPONDENT’S MEASURES DID NOT, IN ANY EVENT, VIOLATE THE FAIR 

AND EQUITABLE TREATMENT STANDARD UNDER ARTICLE 2 OF THE ASNEC 

ENERGY INVESTMENT TREATY. 

92. Respondent’s measures were fair and equitable because (A) the promulgation of Law 

66/2016 did not frustrate alleged legitimate expectations of Claimant; and (B) Respondent’s 

measure to phase out the coal-fired coal plants is reasonable and indiscriminatory. (C) 

Moreover, Respondent’s measure is in line with Article 15(1)(a) which precludes the violation 

of Article 2 of the ASNEC Energy Investment Treaty.  

A. The promulgation of Law 66/2016 did not frustrate alleged legitimate expectations 

of Claimant. 

93. The enactment of Law 66/2016 did not frustrate Claimant’s domestic law, (1) since 

Claimant cannot expect Respondent’s domestic law to remain unchanged. (2) Meanwhile, 

Respondent made no specific assurance of the law regime stability related to coal industry. 

1. Claimant cannot expect Laoc’s domestic law to remain unchanged. 

94. Admittedly, the inherent guarantee in the FET standard to ensure transparency in a legal 

framework compels the respect for investors’ legitimate expectations.101 However, iinvestors’ 

expectations of regulatory stability must be reasonable in light of a host state’s socio-political 

 
99 TFEU Article 2(2). 
100 Energy Investment Treaty Article 1(5). 
101 Fulvio at 86; Salini ¶291; Tecnicas ¶154; Electrabel Decision ¶7.75; Dolzer at 96; CMS ¶¶274-

280; Occidental Petroleum ¶¶183-186; Total II ¶374; Parkerings ¶337. 
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and economic circumstances.102 

95. As held by the Parkerings tribunal, investors cannot expect domestic laws to remain 

stagnant over time.103 Since domestic laws are by nature subject to change and evolve with the 

needs of a state, no state can be deprived of the sovereign right to amend its laws unless it has 

given specific assurances to that end. Therefore, FET, or its “legitimate expectations” 

component, does not imply that the legal order of a host state will remain unchanged. 

2. Meanwhile, Respondent made no specific assurances of the of law regime stability 

in coal industry. 

96. Respondent made no specific assurances of the of law regime stability in coal industry, 

because (a) the remarks of Mr. Ji-Yeong are just encouraging political statements, and (b) no 

specific promises to Claimant can be found. 

a. The remarks of Mr. Ji-Yeong are just encouraging political statements. 

97. As mentioned above, legitimate expectations only arise from specific assurances or 

representations made by a state, which the investor takes into account to make its investment.104 

These refer to explicit promises to potential investors,105 intended to confer legal rights.106 

However, policy statements, for instances from a political representative of the host state, to 

promote and encourage investment do not constitute “specific assurances” 107  Here, as the 

governor of Ticadia, Mr. Ji-Yeong has a mandate to facilitate and assist the development of the 

economy and business on the territory of his or her municipality.108 In this regard, the remarks 

of Mr. Ji-Yeong are just encouraging statements to promote investments in Ticadia.109 Thus, 

the political statements of Mr. Ji-Yeong do not create legitimate expectations. 

b. Moreover, no specific promises to Claimant can be found. 

98. Further, assurances must be addressed directly to an investor and promise something 

 
102 Potestà at 119; Duke ¶340. 
103 Parkerings ¶332. 
104 Glamis ¶¶621-622; Parkerings ¶331; Methanex ¶10. 
105 Parkerings ¶331. 
106 Frontier Petroleum ¶468. 
107 PSEG ¶241; Continental ¶395; El Paso ¶392. 
108 PO-3, ¶¶1776-1778. 
109 PO-3, ¶¶1783-1785. 
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specific.110  

99. If any specific promise to Claimant had been made, it would have been reflected in the 

documents issued by the government authorities. 111  However, there are no documents in 

written form reflecting the presence of any specific assurances or representations.112 And the 

remarks of Mr. Ji-Yeong aimed to promote investments in Ticadia and are ambiguous and 

general to all investors.113 Even the wording of the operating license of Ticadia-1 issued by Mr. 

Ji-Yeong clearly suggests that MFNB could have expected some natural alteration in the 

domestic laws.114  

100. Although the preamble of ASNEC records that the need to encourage and create stable, 

equitable, favourable and transparent conditions for investors of other Contracting Parties to 

make investments in the ASNEC Region is recognized, 115  it cannot entail any specific 

commitment. 

101. Consequently, Respondent never made any specific assurances giving rise to any 

expectations of stagnation in its legal framework. 

B. Meanwhile, Respondent exercised its right to regulate its internal affairs in a 

reasonable and non-discriminatory manner. 

102. Although the Article 2(1) prevents Laoc from “impairing by unreasonable or 

discriminatory measures” an investment’s “management, maintenance, use enjoyment or 

disposal”116, the promulgation of Law 66/2016 and Law 72/2016 didn’t violate this article, 

since the enactments of these laws are (1) reasonable and (2) non-discriminatory. 

1. The enactments of Law 66/2016 and Law 72/2016 are reasonable.  

103. Measures are reasonable when they are rationally connected to a public policy goal and 

proportional to that same public policy goal.117 In many cases, such as EDF and Azurix, the 

 
110 Koch ¶8.47; El Paso ¶¶375-377; Marvin ¶148; ADF ¶189; Blusun ¶380. 
111 Masdar ¶¶506-507; El Paso ¶393. 
112 Exhibit C-2; Exhibit C-3. 
113 PO-3, ¶¶1783-1787. 
114 Exhibit R-1. 
115 ASNEC ENERGY INVESTMENT TREATY, Preamble. 
116 ASNEC ENERGY INVESTMENT TREATY, Article II(1). 
117 AES ¶10.3.7; Antaris ¶361; Saluka ¶¶309,460. 
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FET standard requires “a reasonable relationship of proportionality between the means 

employed and the aim sought to be realized” and that such proportionality would be lacking if 

the investor “bears an individual and excessive burden.” 118  Reasonable measures are 

“appropriately tailored to the pursuit of …[a] rational policy with due regard for the 

consequences imposed on investors.”119 

104. In casu, an environment agenda was shared by the parliamentary majority in Laoc,120 

and environment protection and the strengthening of the global response to the threat of climate 

change has become the public goal pursuit by the Laoc government. In this regard, the 

promulgation of “Law 66/2016” of phase-out of coal fired plants is necessary to reduce 

greenhouse gas emissions 121 , as well as reaching the goal of environment protection. 

Additionally, Law 72/2016 offers Claimant the opportunity to invest further into the renewable 

energy sector as well as to benefit from the “Feed-in Tariff”,122 showing the due regard for the 

consequence imposed on investors. 

105. Therefore, there is a reasonable relationship of proportionality between the enactments 

of these laws and the aim of environment protection and strengthening of the global response 

to the threat of climate change, and no individual and excessive burden was posed onto 

Claimant. 

2. The enactments of Law 66/2016 and Law 72/2016 are non-discriminatory. 

106. In pope, the tribunal having analyzed the previous case law discerned elements of 

discriminative behavior of the host state as follows: i) intentional treatment; ii) in favor of a 

national; iii) against a foreign investor; and iv) that is not taken under the similar 

circumstances against another national.123 Here, the above-mentioned factors are not 

satisfied, thus the enactments of Law 66/2016 and Law 72/2016 are not discriminatory.  

 
118 EDF ¶293; Azurix ¶311. 
119 Ioan ¶525. 
120 Facts, ¶19. 
121 Exhibit C-4, Seoul Agreement on Climate Change, Article 4. 
122 Exhibit C-9, Law 72/2016 of 5 December 2016 “on Energy Transition”, Article 3. 
123 Pope,¶75. 
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a. The enactments of Law 66/2016 and Law 72/2016 were based on objective ground 

rather than subjective ground, and thus did not constitute intentional treatment. 

107. To establish discrimination, the investor must prove that it was subjected to a different 

treatment in comparable circumstances without reasonable justification, typically based on its 

nationality or similar characteristics. 124 Analogous to Lauder, where the turbinal denied the 

discrimination of measures,125 the enactment of Law 66/2016 were based on objective ground, 

i.e. the efforts to create a clear legal situation in compliance with the Directive 2016/87 and 

Seoul Agreement on Climate Change (“Seoul Agreement”)126. As a result, it cannot constitute 

intentional treatment. 

b. There is no sufficient evidence that Law 66/2016 and Law 72/2016 were 

intentionally targeted against foreign investments. 

108. Considering that foreign investors just own some of Laocan coal-fired power plants,127 

the enactment of Law 66/2016 phased out “all coal-fired power plants on the territory of Laoc” 

and Law 72/2016 provided “Feed-in Tariff” for all “installations generating electricity from the 

renewable energy sources”, 128  which did not differentiate between domestic and foreign 

investments. Thus, there is no sufficient evidence that Law 66/2016 and Law 72/2016 were 

specifically targeted against foreign investments.  

c. Ticadia-1 LLC and LRC are not in a directly competing relationship. 

109. Most importantly, differential treatment must be assessed between “directly competing” 

investors, even if they broadly operate in the same markets.129 In casu, the creation of Laocan 

Renewables Company (“LRC”) by Law 72/2016 will not be discriminatory, since LRC is 

tasked with building a number of large-scale renewable facilities in all regions of Laoc,130 

while Ticadia-1 LLC is incorporated as investment fund to construct coal fired power plant. 

Obviously, the large-scale renewable facilities constructed by LRC are not in the same sector 

 
124 Crystallex ¶715; Pope ¶75. 
125 Lauder, ¶¶222, 230, 270. 
126 Exhibit R-4; Exhibit C-7. 
127 Facts, ¶5. 
128 Exhibit C-8; Exhibit C-9. 
129 ADF ¶¶155-156; Loewen ¶139. 
130 Facts, ¶25. 
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with Ticadia-1,131 thus will not arouse any direct competitions towards Ticadia-1 LLC. As a 

result, the establishment of LRC under law 72/2016 won’t constitute discriminative behavior. 

110. Consequently, the enactments of Law 66/2016 and Law 72/2016 are reasonable and non-

discriminatory, and Respondent didn’t violate Article 2 (1) of ASNEC Energy Investment 

Treaty.  

C. Respondent’s measure is in line with the Article 9(1)(a) which precludes the 

violation of Article 2 of ASNEC Energy Investment Treaty. 

111. Respondent did not violate the Article 2 of ASNEC Energy Investment Treaty, because 

(1) The application of Article 9(1)(a) will preclude the violation of Article 2 under ASNEC 

Energy Investment Treaty; and (2) Respondent’s measure is in line with the Article 9(1)(a). 

1. The application of Article 9(1)(a) will preclude the violation of Article II under 

ASNEC Energy Investment Treaty. 

112. Alternatively, Respondent’s measure is in line with Article 9(1)(a) and therefore 

precludes the violation of Article 2 of the ASNEC Energy Investment Treaty.132 In Morris, the 

tribunal refers to Article 31(3)(c) of VCLT to prove that the application of exception clause of 

an investment treaty will preclude the violation of general provision.133  Analogous to the 

Morris case, Article 9 stipulates that the host state’s measures in compliance with Article 9 will 

not be found in violation of any article of the treaty by virtue of Article 9 under ASNEC Energy 

Investment Treaty.134 Thus, by applying the Article 9, Respondent could preclude any alleged 

obligation under Article 2(1) of ASNEC Energy Investment Treaty. 

2. The provision of “public health concern” can be applicable here. 

113. By virtue of Article 9(1)(a) of the ASNEC Energy Investment Treaty, the party state’s 

measures necessary to protect human, animal or plant life or health will not violate the 

obligations under the treaty.135 As mentioned above, there was a direct correlation between the 

 
131 Facts, ¶25. 
132 ASNEC Energy Investment Treaty, Article 10(1)(a). 
133 Philip ¶36. 
134 ASNEC Energy Investment Treaty, Article 10(1)(a).  
135 ASNEC Energy Investment Treaty, Article 10(1)(a).  
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growth of coal emissions and the intensity of lethal floods between 2000 and 2015. 136 

Consequently, Respondent enjoys the legal right exceptionally permitting it to regulate in 

derogation of international commitments it has undertaken under Article 2(1).137

 
136 Exhibit R-2. 
137 Titi at 33. 
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114. Respondent respectfully requests the Tribunal to adjudicate and declare 

that: 

I. Mr. Mason should be replaced as arbitrator in this proceeding; 

II. The Tribunal has no jurisdiction to hear the dispute submitted by Claimant under 

the ASNEC Energy Investment Treaty; 

III. The phase-out of coal-fired power generation implemented through Law 

66/2016 is not attributable to Respondent under international law; 

IV. Respondent’s actions did not, in any event, violate the fair and equitable 

treatment standard as provided for in Article 2 of the ASNEC Energy Investment 

Treaty. 

 

On behalf of Respondent 

Team Fortier G 

23 September 2020 
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