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STATEMENT OF FACTS 

Parties to dispute 

1. The Republic of  Laoc (“Laoc”) is a traditionally coal-oriented electricity country 1who joined 

a regional economic integration organization called the Association of  Sovereign Nations for 

Economic Cooperation (“ASNEC”) on 3 February 2012.2 Mountaintop is incorporated in 

Mercuria, which became a member of  ASNEC on 28 June 2012. 

2. Goliath National Bank JSC (“GNB”) is a joint-stock company incorporated under the laws of  

the Republic of  Mercuria (“Mercuria”)3 and the alleged legal successor of  all the rights and 

claims assigned from Mercurian First National Bank JSC (“MFNB”). 4  Mountaintop 

Investments LLC (“Mountaintop”) is an investor that specializes in long-term investments 

into conventional power generation installations.5 

The Investment of  Ticadia-1 between the parties 

3. Laocan government sighed a license for the commercial operation of  the 850 MW Ticadia-1 

Power Plant on 25 September 2014, but added a special condition that T1 should keep 

conformant with environmental regulations in effect of  the Republic of  Laoc.6 

4. Almost the same time as MFNB invested in Laoc, the task force found that that floods occur 

because of  greenhouse emissions made by numerous coal plants operated in Laoc, and there 

exists a direct correlation between the growth of  coal emissions and the intensity of  floods.7 

The task force of  environmental scientists observed that there was a direct correlation between 

 

1 Uncontested Facts, ¶¶1-5. 
2 Uncontested Facts, ¶¶7-8. 
3 Uncontested Facts, ¶¶9-10. 
4 NoA, ¶15; Exhibit C-12, Clause 1.2.   
5 Ibid., ¶¶9-10; Response to NoA, ¶17. 
6 Exhibit R-1, special condition. 
7 Exhibit R-2, ¶2. 
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the growth of  coal emissions and the intensity of  floods over the past years.8 

The national conditions of  Laoc 

5. The economy of  Laoc has been steadily growing, to which the coal-mining industry and coal-

fired energy generation sectors have made significant contribution. 9  Domestic electricity 

production in Laoc is dominated by coal-fired power plants, but many of  them were 

constructed at the end of  the 1980s and are nearing the end of  their life cycles.10 

6. Contrary to its neighbouring states, wherein renewable energy sources gradually emerged, 

Laoc remained stimulating coal-fired power generation and remains the only ASNEC state 

where renewables have stayed in a nascent state.11 Meanwhile, however, since 2008, a small 

group of  members of  the Parliament submitted draft laws in support of  the transition into 

green energy,12 and the Government of  Laoc was also considering capping coal emissions to 

combat floods in 2010.13 At present, the government in power is the party, Laocan Workers 

Movement (“LWM”). 

7. And the trend gradually developed as the Laocan Environmental Union (LEU), which is the 

nascent formed Laocan green party, is rapidly gaining popularity amongst Laocans. Although 

the LEU currently holds only 3 seats in the Laocan Parliament, experts say that it has a 

significant chance to improve its position in the 2015 elections if  it manages to keep its ratings 

high. LEU representatives have already confirmed that they will include the development of  

renewables into their political agenda.14 Indeed, LEU held a majority in the Laocan Parliament 

in 2015.15 

 

8 Exhibit R-2, ¶2. 
9 Exhibit C-1, ¶3. 
10 Uncontested Facts, ¶5. 
11 Uncontested Facts, ¶6. 
12 Exhibit C-12. 
13 Exhibit R-2, ¶2. 
14 Exhibit C-6, ¶3. 
15 Uncontested Facts, ¶19. 
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8. After LEU hold in power, considering the unusually high frequency and the number of  floods 

occurred in Laoc between 2000 and 2015 which caused the death of  85 thousand people and 

significant damage to the local infrastructure,16 and giving in to the pressure from other 

Member States of  ASNEC and signed the Seoul Agreement on Climate Change (“Seoul 

Agreement”).  

ASNEC’s treaty and Laoc’s energy transition policy 

9. In December 2015, Seoul Agreement was agreed by the majority members of  ASNEC, and 

finally ratified by Laoc on 11 January 2016.17 

10. Moved by Seoul Agreement, Coal Directive, adopted by ASNEC Council, requires that all 

coal-fired power plants among member states shall be phased out by 31 December 2028, i.e. 

in the following 12 years. Laoc voted against it, but was outvoted.18 

11. On 6 July 2016, Laocan Parliament implemented the Coal Directive by enacting Law 66/2016 

“on the Phase-out of  Coal Energy on the Territory of  the Republic of  Laoc” (“Law 66/2016”) 

prohibiting coal-fired power plants by 31 December 202819 after some parliamentary debates 

and despite a wave of  country-wide protests from workers in the coal industry and LWM 

members. Laoc decided to set the maximum possible (i.e., 12 years) deadline for phase-out. 

12. Considering that the adoption of  Law 66/2016 would leave Laoc under the risk of  economy 

hurts even electricity shortage, LEU adopted Law 72/2016 “on Energy Transition” (“Law 

72/2016”) on 5 December 2016, offering the investors that would be affected by the coal 

phase-out but decide to invest further into the renewable energy sector an option of  entering 

into a 20-year energy supply contract at prices substantially above market value.20 

 

16 Uncontested Facts, ¶17. 
17 Exhibit R-4, ¶1. 
18 Uncontested Facts, ¶¶20-21. 
19 Exhibit C-8, Art. 1. 
20 Uncontested Facts, ¶26. 
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The Transaction between the parties   

13. After the enactment of  Directive 2016/87 on the renewable sources of  energy (“Coal 

Directive”), the market value of  the assets dropped significantly.21 Assuming that Ticadia-1 

would never generate adequate cash flows to repay the loan granted by Mountaintop over its 

lifetime, Mountaintop decided to instruct the management of  Ticadia-1 LLC to file for 

bankruptcy.22 

14. Failing to seek additional securities and enforce the guarantee in this regard, MFNB decided 

to sell a part of  its credit portfolio to other banks since it was stuck in a difficult situation.23  

15. Later, MFNB and Goliath National Bank JSC (“GNB”) concluded an Assignment Agreement 

allegedly to assign all the rights and claims related to Financing Agreement, to Claimant in 

exchange for a 25% payment of  the original amount of  the loan.24  

16. Noticeably, most major shareholders of  both foreign legal entities, MFNB and GNB, with 

their registered office located in Juno, Mercuria, are all large institutional investors from 

Europe and the United States.25  

17. GNB served the notice of  assignment on Laoc shortly after the Assignment Agreement was 

executed on 1 July 2017.26 One year after the assignment, GNB notified its claims to Laoc 

and commenced the current proceedings.27 

Challenge of  Arbitrator 

18. After the acknowledgement of  the article “First Investment Arbitration Award concerning Climate 

Change Measures”, published by International Arbitration News on 2 June 2019 and Mr Mason’s 

 

21 Uncontested Facts, ¶27; Exhibit C-10; Exhibit C-11. 
22 Exhibit C-11; Uncontested Facts, ¶¶28, 29. 
23 Uncontested Facts, ¶¶28, 29. 
24 Exhibit C-12, Clauses 1, 2. 
25 Uncontested Facts, ¶¶13, 30. 
26 PO3, ¶4. 
27 Uncontested Facts, ¶¶17-19. 
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related social media post,28 Respondent learned Mr Mason’s appointment as an arbitrator in 

Hewer Plants case and alleged that its similar factual and legal background to the present case.29 

However, Mr Mason did not disclose relevant facts in his statement date 15 February 2019.30 

19. Which was also revealed from the article is Mr Mason’s interview in “The Arbitration Station”,31 

where he has voiced several opinions towards “Climate Change Arbitration” that was alleged to 

be “career advice” by Mr Mason.32 

20. Shortly after its awareness of  these objective circumstances, Respondent raise its challenge on 

16 June 2019.33 In Mr Mason’s response, Mr Mason further disclosed his appointment in C-

Energy case concerning the same measures as in Hewer Plants case. 

 

 

  

 

28 Challenge of  Mr Mason, ¶1; Exhibit R-9; Exhibit R-10. 
29 Challenge of  Mr Mason, ¶¶2-5. 
30 Exhibit R-7. 
31 Challenge of  Mr Mason, ¶6; Exhibit R-8. 
32 Exhibit R-8; Response to Challenge of  Mr Mason. 
33 Challenge of  Mr Mason, ¶8. 
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SUMMARY OF ARGUMENT 

PART ONE: CLAIMANT DOES HAVE STANDING IN THE PROCEEDINGS. 

Article X of  the ASNEC Treaty provides that “the Investor party to the dispute” may submit the 

dispute to an arbitral tribunal. Claimant is not the Investor party to the dispute and thus does not 

have standing in these proceedings. Specifically, Claimant has not owned or controlled any 

protected investment in Laoc. Even if  the Tribunal were to recognize Claimant’s status as an 

investor party, Claimant still has no standing in these proceedings because the present claim does 

not belong to Claimant.  

PART TWO: MR MASON SHOULD BE REMOVED FROM THE TRIBUNAL. 

From his prior appointments, Mr Mason was privy to knowledge of  facts and legal issues of  the 

present arbitration. Besides, he has formed a firm opinion towards one of  the legal issues which is 

decisive in the present case. Additionally, Mr Mason Each of  these grounds on its own gives rise 

to justifiable doubts as to Mr Prasad’s impartiality and independence. In any case, all circumstances 

taken together do. Therefore, Mr Prasad should be removed from the Tribunal. 

PART THREE: THE CHALLENGED MEASURE IS NOT ATTRIBUTABLE TO 

RESPONDENT. 

According to Article 6 of  DARIO, the actions in performance of  the function of  the international 

organization should be attributed to the organization. And in this case, Laocan government’s 

legislation constitute the agent’s function of  ASNEC. And ASNEC exercised effective control over 

Laoc where Laoc had responsibility to transform Coal Directive into domestic law. So according 

to Article 6 and Article 7 of  DARIO, the challenged measure should be attributed to ASNEC. 

Meanwhile, according to the convention, the member state should be exempted from being 

attributed when member state enacts domestic law in conformant to the treaty of  organization. So 

the challenged measure shouldn’t be attributed to Respondent.  

PART FOUR: THE CHALLENGED MEASURE DOES NOT VIOLATE ARTICLE II(1) 
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OF THE ASNEC TREATY. 

Respondent agrees that the protection of  investors’ expectation is a key factor of  Article II(1) of  

ASNEC Treaty. However, Respondent argues that Law 66/2016 did not violate the requirement 

of  Article II(1); In response to Claimant, first, the challenged measure did not destroy stable 

conditions for investment as there is no such requirements; second, the challenged measure did 

not did not frustrate Claimant’s legitimate expectation. Third, Laoc has right to exercise its 

sovereign authority to protect environment and public health. 
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PART ONE: CLAIMANT DOES NOT HAVE STANDING IN THESE 

PROCEEDINGS. 

1. The Treaty Concerning the Encouragement and Reciprocal Protection of  Investments in the 

ASNEC Region (“ASNEC Treaty”) constitutes the governing law for the present proceedings 

that have been instituted for the alleged violation of  Article II of  the treaty, which obliges the 

contracting parties to accord to investments fair and equitable treatment (“FET” or “fair and 

equitable treatment”).34 Article X of  the ASNEC Treaty provides only “the Investor party 

to the dispute” right to submit the “disputes related to Investments” to an arbitral tribunal.35 

2. Respondent will submit that Claimant is not the Investor party to the dispute because Claimant 

has not owned nor controlled any protected investment in the territory of  Respondent [I.]; 

even if  the tribunal were to consider that Claimant has owned or controlled investments in 

Laoc, Claimant still has no standing in these proceedings because Claimant does not have the 

right to bring the FET claim in the present case [II.]. 

I. CLAIMANT HAS NOT OWNED NOR CONTROLLED ANY PROTECTED 

INVESTMENT IN LAOC. 

3. The Assignment of  a protected investment does not automatically entitle the assignee 

protection under the Treaty.36 The reference of  an investment in the relevant investment 

treaty should be used to assess whether the assignment deserves the protection of  the relevant 

treaty.37 Accordingly, Article I (1) of  the ASNEC Treaty should be invoked.38 Respondent 

submits that the assignment does not constitute an investment under Article I(1) [A.]. Also, 

the assignment fails to meet the Salini Test for investment [B.]. 

 

34 ASNEC Treaty, Art. II. 
35 ASNEC Treaty Art. X. 
36 Mauro, ¶5. 
37 Ibid., ¶6. 
38 ASNEC Treaty, Art. I(1). 
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A. The assignment does not constitute an investment under Article I(1) of the 

ASNEC Treaty. 

4. Article I(1) of  the ASNEC Treaty provides that: “‘investment refers to any investment 

associated with an Economic Activity in the Energy Sector.”39 And “Economic Activity in 

the Energy Sector” means, under Article I(3), an economic activity concerning the exploration, 

financing, marketing, etc. of any energy resources and installations, etc.40 

5. Respondent submits that the assignment is not associated with any Economic Activity in the 

Energy Sector. 

6. “Economic”, when applied to define an activity, means producing enough profit to continue.41 

The enumeration of  activities contained in Article I(3) embodies the same meaning for 

activities like producing, financing, sale, etc. all serve to make profits. 42  However, the 

assignment has nothing to do with such kind of  activity. In exchange for the rights under the 

Financing Agreement, Claimant was obliged to pay USD 150 million to MFNB. 43  This 

amount was transferred to MFNB’s account, instead of  Respondent’s or a difficult situation 

caused by the lack of  liquidity.44 Thus, it is farfetched to define the assignment to associate 

with an activity to produce enough profit to continue. There is no possibility that this amount 

can be used in the energy sector. Since MFNB’s Loan Amount was transferred in the account 

of  Ticadia-1 LLC immediately after the execution of  the Financing Agreement on 1 December 

2010,45 the amount transferred by Claimant would not be used by MFNB as an investment. 

Moreover, on 10 February 2017, MFNB was noticed that Mountaintop decided to instruct the 

management of  Ticadia-1, the company running the Ticadia-1 power plant, to file for 

bankruptcy because Ticaida-1 would never generate adequate cash flows to repay the loan 

 

39 ASNEC Treaty, Art. I(1). 
40 ASNEC Treaty, Art. I(3). 
41 Oxford Dictionary, p. 635.  
42 ASNEC Treaty, Art. I(3). 
43 Exhibit C-12, ¶2.1. 
44 Uncontested Facts, ¶29. 
45 Exhibit C-4; PO3, ¶6. 
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granted by MFNB.46 This indicates that Claimant did not intend to invest to maintain the 

production of  the Ticadia-1 power plant, which could no longer serve to make profits. 

B. The assignment fails to meet the Salini test for investment. 

7. Respondent submits that the Tribunal should apply the Salini test since it is consistent with the 

ASNEC Treaty [i.] and under the test, the assignment is not qualified as an investment [ii.]. 

i. The Salini test should be applied. 

8. The Salini test has been frequently applied to determine whether an investment qualifies for 

ICSID Convention’s protection.47 It has also been applied in non-ICSID Convention tribunals 

because they considered that the word “investment” has its inherent meaning.48 In Romak SA 

v. Uzbekistan and Alps v. Slovak, the UNCITRAL tribunals applied the elements of  the Salini 

test as the “objective characteristics of  an investment”, declining jurisdiction on both 

occasions.49 

9. Besides, the ASNEC Treaty and the ICSID Convention share the same objective and purpose, 

namely to encourage private investment and sustain economic growth and development.50 

The purpose and objective of  a treaty is a key element in defining an investment because of  

the reciprocal nature of  an investor-state relationship.51 The reciprocal nature requires a quid 

pro quo for an investor or an investment to be protected by the treaty.52 This explains why the 

concept of a quid pro quo is the cornerstone for the system of  investment treaty arbitration: In 

exchange for contributing to the flow of  capital into the economy of  the host contracting 

state, the investors are given the right to initiate international arbitration proceedings against 

 

46 Exhibit C-11, ¶4. 
47 Ibid. 
48 Romak SA v. Uzbekistan, ¶¶205-207; White Industries v. India, ¶¶7.4.10-7.4.19; Alps v. Slovak, ¶¶240-
241. 
49 Romak SA v. Uzbekistan, ¶¶205-207; Alps v. Slovak, ¶¶240-241. 
50 ICSID Convention, preamble; ASNEC Treaty, preamble. 
51 Standard Chartered Bank v. Tanzania, ¶¶267-270. 
52 Douglas, p. 136. 
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the host state.53 

10. Based on the reasons above, the Salini test should be applied in the present case. 

ii. The assignment fails the Salini test. 

11. The Salini test provides that an investment is a contribution of  assets having a certain duration 

and an element of  risk in the relevant territory. 54  Furthermore, the contribution to the 

economic growth to the target area is required.55 Accordingly, Respondent submits that the 

assignment is not a contribution of  assets in Laoc [a.], has no duration [b.], bears no risk [c.], 

and contributes nothing to the economic growth in ASNEC area [d.] and thus fails the Salini 

test. 

a. The assignment is not a contribution of  assets in Laoc. 

12. Claimant made no contribution of  assets in Laoc. Under the Assignment Agreement, Claimant 

should pay 150 million USD in exchange for all the rights on the Financing Agreement.56 In 

other words, the only substantial commitment of  the assets made by Claimant was a payment 

to MFNB, a Mercurian company, which is manifestly not a substantial contribution to Laoc.  

13. Furthermore, Claimant does not have the intent to make any commitment beyond the one-

off  transaction. The assignment is executed under the background that the Ticadia-1 power 

plant’s market dropped and the Ticadia-1 LLC was planned to file an insolvency application,57 

and it is clear that Claimant does not aim to make profits through the production of  power by 

the Ticadia-1 power plant. So, it is of  little possibility that Claimant would latter contribute 

assets in Laoc. 

b. The assignment does not have the characteristic of  duration. 

 

53 Ibid., p. 161. 
54 Salini Morocco, ¶52. 
55 Ibid. 
56 Exhibit, C-12. 
57 Uncontested Facts, ¶27; Exhibit C-11. 
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14. The duration criterion generally requires that the investment project be carried out over a 

certain duration.58 However, Claimant has no investment project per se, let alone the duration 

of  an investment. 

c. The assignment bears no risk. 

15. An “investment risk” entails a situation in which the investor simply cannot predict the 

outcome of  the transaction.59 This risk is different from the commercial risk, which exists in 

any transaction and should not be the kind of  risk that is exposed to any buyer.60 

16. In the present case, Claimant only risked of  non-performance of  the Assignment Agreement 

or Financing Agreement, this is a kind of  commercial risk faced by all kinds of  investors. 

Therefore, the requirement of  existence of  risks is not satisfied. 

d. The assignment contributes nothing to the economic growth in Laoc. 

17. The contribution to the economic development of  the host state has been considered an 

essential characteristic of  an investment. 61 It is also emphasized in the preamble of  the 

ASNEC Treaty.62 However, as a result of  the non-existence of  an economic activity in the 

energy sector, there is no contribution by Claimant to the economic development of  Laoc. 

18. In conclusion, Claimant has not owned or controlled any investment under the ASNEC treaty. 

Claimant’s purported investment was merely a commercial transaction and could not amount 

to an investment. 

II. CLAIMANT IS NOT ENTITLED TO BRING THE FET CLAIM AGAINST 

RESPONDENT. 

19. Even if  the Tribunal were to consider that Claimant has owned or controlled investments in 

 

58 Phoenix v. Czech, ¶¶83, 124. 
59 Ibid., ¶¶230, 231. 
60 Nova Scotia v. Venezuela, ¶¶106, 107. 
61 Ibid., ¶104. 
62 ASNEC Treaty, preamble. 
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Laoc, Claimant still is not entitled to bring the FET claim because it is the original investor 

MFNB who owns the FET claim [A.] and Respondent did not consent on the assignment [B.]. 

A. Claimant obtained the investment after the FET claim had formed and MFNB is 

the investor who owns the FET claim. 

20. A claimant must have had control over the investment in the host contracting state party at 

the time of  the alleged breach of  the obligation forming the basis of  its claim.63 This is 

consistent with the jurisprudence of  the investment treaty arbitration practice.64 The rationale 

behind is that the investment treaty is at the same time the instrument that creates the 

substantive obligations forming the basis of  the claim and the instrument that confers 

jurisdiction upon the Tribunal; only if  at the time of  the breach an entity has already controlled 

the investment can the entity be regarded as protected by the investment treaty and entitled to 

bring the claims based on the breach.65 

21. Accordingly, the assignor MFNB, instead of  the assignee Claimant is entitled to bring the FET 

claims into the proceedings. The alleged breach leading to the present claim occurs when Law 

66/2016 was enforced, i.e. 6 July 2016.66 The claim was formed at the same point.67 The 

acquisition of  investment by Claimant was on the day that the Assignment Agreement was 

executed, which was 1 July 2017.68 It is undisputedly that it was MFNB that owned the 

investment on 6 July 2016. Therefore, it is MFNB that owns the FET claim. 

B. Respondent’s consent to the assignment of the FET claim is required. 

22. Respondent’s consent to the assignment is required.69 It cannot be assumed lightly that a treaty 

claim under a treaty designed with a systematical structure can be transferred to other parties 

 

63 Wehland, p. 528; Douglas, p. 297; Nelson Goh, p.33; Burgstaller & Zarowna, p. 235. 
64 Philip Morris v. Australia, ¶529.  
65 Renée Rose Levy v. Peru, ¶147. 
66 Exhibit C-8. 
67 EnCana v. Ecuador, ¶131. 
68 Uncontested Facts, ¶30. 
69 Mihaly v. Sri Lanka, ¶24. 
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without the approval of  the party to the original consent agreement.70 Indeed, in cases where 

the tribunals recognized their jurisdiction on the assignees, they emphasized the facts that the 

relevant host states had given their consent on the assignment;71 if  the Tribunal considered 

that the consent is not required, at least, for Claimant to become a qualified investor, the host 

state must foresee the possibility of  an assignment of  the investment to Claimant.72 For 

example, in Nobel Energy v. Ecuador, the tribunal confirmed its jurisdiction and stated that:  

“When a parent absorbs its subsidiary and thus becomes formally the investor in the latter’s place, 

there is no real change in the ‘investor; from the State’s perspective. No previously unknown entity has 

entered into the contractual relationship.”73 

Another example is Fedax v. Venezuela, in which the tribunal noted that the promissory notes 

are negotiable instruments and have a legal standing of  their own because the respondent can 

foresee the possibility of  the transfer of  such kind of  investment.74 

23. It would be surprising if  no such consent or possibility of  expectation is required since the 

states signing the reciprocal investment treaties would not intend to allow investors to freely 

transfer rights in an area.75 

24. In the present case, Respondent has never given its consent on the assignment andRespondent 

is unable to foresee the participation of  Claimant in the investment relationship. The only 

parties disclosed to Respondent during the negotiation of  the Ticadia-1 power plant project 

are MFNB, Mountaintop, and Ticadia-1.76 And none of  the parties have any relationships like 

subordinate with Claimant.77 Therefore, Claimant never owns the FET claim and does not 

 

70 Mihaly v. Sri Lanka, ¶24; Schreuer 2009, ¶303. 
71 Autopista v. Venezuela, ¶129; SPP v. Egypt, ¶¶138-144. 
72 Fedax v. Venezuela, ¶81;  
73 Nobel Energy v. Ecuador, ¶107. 
74 Fedax v. Venezueable, ¶39. 
75 Wehland, p. 575. 
76 Uncontested Facts, ¶13. 
77 Ibid., ¶¶29, 30. 
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have standing in these proceedings.  

25. To conclude Respondent’s submission, Claimant does not have standing in these proceedings 

because Claimant is not the investor party to the present dispute. In detail, Claimant never 

owns or controls the investment that is alleged to be treated unfairly and inequitably. Even if  

the Tribunal were to confirm that Claimant has owned or controlled on the investment, 

Claimant still does not have standing because the FET claim does not belong to Claimant. 
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PART TWO: MR MASON SHOULD BE REPLACED FROM THIS 

TRIBUNAL. 

26. Respondent launched its challenge towards Perry Mason, who is the arbitrator appointed by 

Claimant, on 16 June 2019.78 Such challenge should be upheld according to Article 12(1) of  

UNCITRAL Rules. 

27. Article 12(1) of  UNCITRAL Rules stipulates that: “Any arbitrator may be challenged if  

circumstances exist that give rise to justifiable doubts as to the arbitrator’s impartiality or 

independence”.79 Here the rule only requires that “doubts” as to an arbitrator’s impartiality or 

independence be proven to be justifiable. Therefore, proof  of  actual partiality or dependence 

is not required.80 

28. In the case at hand, Mr Mason’s appointment in other climate-change arbitrations and his 

interview at the podcast called “Arbitration Station” collectively give rise to justifiable doubts 

of  Mr Mason’s impartiality and independence. Complied with Article 13(1) of  UNCITRAL 

Rules, Respondent sent its notice of  challenge in a timely manner [I.]. To pursue its challenge, 

Respondent submits that: firstly, Mr Mason has issue conflict in the present arbitration, due to 

his prior appointment and his interview [II.]; besides, Mr Mason has been repeatedly 

appointed by claimant-side in similar cases [III.]; additionally, Mr Mason’s initial failure to 

disclose his potential issue conflict gives rise to justifiable doubts of  his impartiality [IV.]. 

Either of  these grounds respectively or, in any case, combined together as a whole, should be 

sufficient to justify his removal [V.]. 

I. Respondent sent its notice of  challenge in a timely manner. 

29. According to Article 13(1) of  UNCITRAL Rules, an arbitrator must be challenged within 15 

 

78 Challenge of  Mr Mason. 
79 UNCITRAL Rules, Article 12(1). 
80 CARON/CAPLAN, p. 214; BORN, p. 1932. 
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days after the circumstances justifying the challenge became known to the challenging party.81 

30. Primarily, the 15-day limit should start from figuring out when the challenging party gains 

actual knowledge of  the objective circumstances, which further forms the basis of  its challenge. 

This argument is approved primarily by the text of  Article 13(1). The rule could have, but 

notably does not include, the phrase “should have known” or “ought to have known”.82 

Moreover, the Appointing Authority who decided the challenge to Mr Thomas in Gallo v. 

Canada also applied such actual knowledge test.83 

31. In the present case, Respondent’s challenge was submitted on 16 June 2019.84 Respondent 

relies on two objective circumstances: one is Mr Mason’s appointment in Hewer Plants case and 

C-Energy case; the other is Mr Mason’s interview at the podcast called “Arbitration Station”.85 

With regard to the prior appointment, Respondent became aware of  Mr Mason’s appointment 

in Hewer Plants case through an article published by International Arbitration News on 2 June 

2019,86 and the appointment in C-Energy case was known from Mr Mason’s Response on 16 

June 2019.87 Therefore, the challenge based on the first circumstance was raised before the 

expiration of  15-day limit. 

32. Likewise, the challenge based on the second circumstance was also filed within the time limit. 

Claimant may allege that Mr Mason’s interview was taken on 9 May 2018, 88 which was 

available at the time when Respondent received the notice of  arbitration.89 Since Respondent 

made no objection to Mr Mason’s appointment within 15 days after receiving claimant’s 

nomination, it should be deemed having already waived its right to challenge Mr Mason in 

terms of  its interview. However, contrary to Claimant’s allegation, Respondent did not know 

 

81 UNCITRAL Rules, Article 13(1). 
82 CARON/CAPLAN, p. 245. 
83 Gallo v. Canada, ¶7.23. 
84 Challenge of  Mr Mason. 
85 Ibid., ¶1, 6. 
86 Ibid., ¶1; Exhibit R-9, ¶4. 
87 Mr Mason’s Response, ¶4. 
88 Exhibit R-8. 
89 NoA, ¶16. 
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the existence of  this interview until later learning from the article of  International Arbitration 

News.90 Hence it was well after 2 June 2019 that Respondent gained the actual knowledge of  

Mr Mason’s interview.91 

33. Alternatively, if  new facts become known to a party which would cast a new light on previously 

known facts,92 the new facts must be interpreted in light of  the entire factual setting. In such 

cases, the time limit starts running only after the party gained knowledge of  the new facts. In 

the present case, the knowledge of  Mr Mason’s appointment in Hewer Plants case is exactly that 

kind of  new fact which could change the entire picture. His description of  scenario frequently 

occurred in climate-change arbitration was alleged to be “general”, but actually identical to the 

factual background of  Hewer Plants case.93 Similarly, his disregard towards state’s “common” 

invocation of  environmental argument to justify the regulatory measure creates doubts to his 

open-mindedness in the present arbitration.94 As a result, the time limit should start no earlier 

than 2 June 2019. 

34. Therefore, Respondent’s challenge was raised in line with Article 13(1) of  UNCITRAL Rules. 

II. Mr Mason has issue conflict due to his prior appointment and his interview. 

35. Issue conflict is a term without settled definition. As summarized by UNCITRAL Draft Code 

of  Conduct, issue conflict may exist when an arbitrator has taken a position on a legal matter 

relevant to the case, or when he or she has prior factual knowledge relevant to the dispute at 

hand.95 In this case, issue conflict is created by Mr Mason’s involvement in similar cases and 

his opinions expressed through the interview. Precisely, due to his appointment in another 

similar case, Mr Mason gained special knowledge of  facts relevant to the dispute at hand [A.]. 

In addition, in the light of  his interview, Mr Mason has taken a position on the legal issues 

 

90 Challenge of  Mr Mason, ¶1. 
91 Exhibit R-9. 
92 BORN, p. 1944. 
93 Exhibit R-9; PO3, ¶15. 
94 Exhibit R-9; Challenge of  Mr Mason, ¶6. 
95 UNCITRAL Draft Code of  Conduct, ¶59. 
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relevant to the case [B.] Accordingly, Mr Mason should be removed because of  his impropriate 

predisposition. 

A. Mr Mason gained special knowledge of facts relevant to the dispute at hand. 

36. As observed by the unchallenged members in Tidewater v. Venezuela, a problem can arise where 

an arbitrator has obtained documents or information in one arbitration that are relevant to the 

dispute to be determined in another arbitration.96 Similarly, the decision maker in EnCana v. 

Ecuador affirmed that in this situation, the arbitrator “cannot reasonably be asked to maintain 

a ‘Chinese wall’ in his own mind: his understanding of  the situation may well be affected by 

information acquired in the other arbitration”.97 According to the decision in Caratube v. 

Kazakhstan, the arbitrator may predetermine the case basing on the knowledge gained from 

another case if: there is sufficient overlap in the underlying facts between the prior case and 

the present arbitration; and such similar facts are relevant for the determination of  legal issues 

in the present arbitration.98 

37. In the eyes of  a reasonable and informed third party, Mr Mason cannot maintain a “Chinese 

wall”99 in his mind, thus his objectivity and open-mindedness with regard to the facts in the 

present arbitration are tainted. Mr Mason’s exposure in Hewer Plants case would potentially 

enable him to make judgements basing on elements not in the record because: there is 

sufficient overlap in the underlying facts between the prior case and the present arbitration [i.]; 

alternatively, should there be slight differences existed in the facts of  the two cases, those 

different facts are irrelevant to the determination of  legal issues in the present case. [ii.]. 

i. There is sufficient overlap between the prior case and the present arbitration. 

38. Above all, the most significant similarity could be found in terms of  the challenged measure. 

In Hewer Plants case and the present case, the challenged measures are similar with regard to the 

 

96 Tidewater v. Venezuela, ¶¶65-72. 
97 EnCana v. Ecuador, ¶45. 
98 Caratube v. Kazakhstan, ¶89. 
99 EnCana v. Ecuador, ¶45. 
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following aspects: firstly, both of  them concern the phase-out of  coal-fired power plant;100 

secondly, both of  the measures originate from the Coal Directive;101 thirdly, both of  the 

measures are issued for the motion to implement ASNEC’s decision to ban coal-fired power 

generation; 102  lastly, they are both taken in the context of  “climate change”. 103  These 

similarities are also confirmed by Mr Mason himself  in his Response to Respondent’s challenge 

dated 16 June 2019.104 

39. Besides, the factual background in Hewer Plants case and the present case are significantly the 

same:105 the protected investments were both made in coal-fired power plant industry; the 

projects were respectively granted full concession at the beginning; the constructions kicked 

off  as scheduled; then the power plants commenced commercial operations; suddenly, the 

energy policy in two countries reversed under the name of  performing international 

obligations; as a result, the power plants were both forced to shut down by 2028 at the latest.  

40. In addition, both of  the two respondent states are member states of  ASNEC106 and ratified 

the Seoul Agreement on Climate Change.107 The treaties invoked by claimants against the 

states are also identical, which is ASNEC Treaty.108 

ii. Should there be slight difference existed in the facts of  the two cases, those 

different facts are irrelevant to the determination of  legal issues in the present 

case. 

41. Claimant alleges that the parties in Hewer Plants case and the present case are completely 

different entities, therefore there is significant factual difference between the two cases. 

 

100 PO1, ¶10; Exhibit R-9, ¶3. 
101 Exhibit R-9, ¶1. 
102 Ibid., ¶3; Mr Mason’s Response, ¶4. 
103 Mr Mason’s Response, ¶5. 
104 Response to NoA.  
105 PO3, ¶15. 
106 Exhibit R-3. 
107 Exhibit R-4. 
108 NoA, ¶17. 



Team GOITEIN  Memorial For RESPONDENT 

 

21 

 

However, the identity of  party is of  little relevance to the determination of  legal issues in the 

present case. 

42. In Caratube v. Kazakhstan, the unchallenged members did not deny the similarity between the 

two cases, although the claimants were two different companies.109 In that case, Kazakhstan, 

appointed an arbitrator in Ruby Roz Agricol LLP v. Kazakhstan, in which the claimant alleged 

significant misconduct by the State against a company owned by a relative of  the Hourani 

family, which were the subject of  a “campaign of  persecution” by the government. hen 

Kazakhstan appointed the same arbitrator in this case, involving a different economic sector, 

but similar allegations of  government misconduct directed against the Hourani family’s 

interests.110 From the decision of  Caratube v. Kazakhstan, it could be concluded that: it is the 

interest deprived by the government’s conduct, rather than the identity of  the victim, that 

would influence the legal determination of  the merits. 

43. Furthermore, according to the international criminal tribunal’s decisions of  challenge on the 

ground of  potential issue conflict, the underlying fact patterns may be similar across different 

cases involving different defendants.111 This is mainly because “the cases ultimately related to 

the same period of  conflict”112. 

44. Therefore, in the present case, it should be the interest secured by the ASNEC Treaty but now 

put in danger by the coal phase-out that matters in determining the merits of  the challenged 

measure. Since GNB and Hewer Plants JSC have the same interest granted by ASNEC Treaty, 

the determination of  the merits with regard to the abrupt reversed energy policy cannot be 

trembled by mere differences in victim’s name. Besides, since both Hewer Plants case and the 

present case concern the member state’s common implementation of  ASNEC Directive 

2016/87, different respondent state does not alter the determination of  the merits of  the 

 

109 Caratube v. Kazakhstan, ¶84. 
110 Ibid., ¶85. 
111 ASIL-ICCA Report, p. 57.  
112 Prosecutor v. Issa Hassan Sesay, ¶15. 
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challenged measure. 

45. To conclude, the factual difference alleged by Claimant is immaterial. Mr Mason’s prior 

exposure to similar facts which are also relevant to the determination of  legal issues in the 

present case creates issue conflict, thus justifies his removal. 

B. Mr Mason has taken a position on the legal issues relevant to the case. 

46. Publicly issuing opinions is considered particularly problematic if  such issuance constitutes a 

pre-judgement in regard to an issue that is fundamental for the decision in a subsequent 

arbitration proceeding.113 Judge Peter Tomka, then-President of  the International Court of  

Justice, once observed that “issue conflict is based a concern that an arbitrator will not 

approach an issue impartially, but rather with a desire to conform to his or her own view”.114 

Such predisposition is improper since the parties have a reasonable expectation of  an open 

mind regarding the crucial legal issues of  the case.115 

47. As indicated by the tribunal in Canfor v. United States, arbitrators may put themselves at risk with 

public comments that move from generalities to the specifics of  a case.116 In the view of  a 

well-informed observer, “a prior, public statement by an arbitrator characterizing a measure at 

issue in an investment-treaty arbitration can disqualify the arbitrator from serving in that 

capacity.”117 

48. Moreover, according to IBA Guidelines, Practical Application 3.5.2, if  the arbitrator has 

publicly advocated a position on the case, whether in a published paper, or speech, or otherwise, 

such circumstance may, in the eyes of  the parties, give rise to doubts as to the arbitrator’s 

impartiality or independence.118 

 

113 CC/Devas v. India, ¶53. 
114 Ibid., ¶58. 
115 GRIMMER, p. 109. 
116 Canfor v. United States. 
117 BARTON, p. 241. 
118 IBA Guidelines, Practical Application 3.5.2. 
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49. In the present case, Mr Mason voiced an opinion on issues relevant to the present arbitration 

through his interview to “Arbitration Station” taken on 9 May 2018. Combined with other 

available information about Hewer Plants case, this interview must be taken at the same time 

when Mr Mason was serving as arbitrator in Hewer Plants case.119 During this interview, Mr 

Mason was required to answer “would you consider ‘Climate Change Arbitration’ a prospective 

area for the young practitioners to focus on specifically?”120 In his following answer, Mr 

Mason firstly referred to a kind of  state conduct, where climate change arguments are invoked 

by a state in order to support its action. Then Mr Mason described a situation as example of  

such state conduct: “projects are approved and executed, the public opinion shifts and 

environmental measures are taken.”121 Then Mr Mason expressed his opinion towards the 

significance of  environmental arguments in the debate of  investment law, especially towards 

the police power arguments: Mr Mason does not consider state’s regulatory power regarding 

environment aspects could in any occasion be invoked as strong argument, let alone to justify 

the challenged measure. 

50. In the light of  Mr Mason’s interview, his description of  state conduct mirrors the general 

factual background of  Hewer Plants case, as well as the present dispute. Judging from the 

expression and context of  Mr Mason’ words, his description has an overall effect of  painting 

an unfavorable view of  the state which implements environment measures. 

51. Furthermore, since fair and equitable treatment is the same legal issue occurred in Hewer Plants 

case and the present case,122 the invocation of  regulatory power to protect environment is 

certainly one of  the legal arguments of  Respondent. Besides, the tribunal in Hewer Plants case 

has indeed discussed the relationship between Hewer Plants’ legitimate expectations and 

Wellfalcon’s right to regulate.123 However, Mr Mason expressed his distrustful attitude towards 

 

119 PO3, ¶15; Exhibit R-9. 
120 Exhibit R-8. 
121 Exhibit R-8. 
122 PO1, ¶10; PO3, ¶16. 
123 PO3, ¶16. 
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state’s exercise of  the regulatory powers, especially in the context of  climate change.124 Such 

attitude would contribute to a reasonable person forming a justifiable doubt towards Mr 

Mason’s impartiality. 

52. What is more, like the arbitrator being challenged in Perenco v. Ecuador, even if  such opinion 

was not subjectively intended to convey partiality, but to answer a general question, the 

circumstance is nonetheless sufficient to disqualify Mr Mason.125 

53. To conclude, Mr Mason’s firm opinion towards the significance of  environment law argument 

in determining whether the state’s conduct has violated fair and equitable treatment, could give 

rise to substantial doubts on his impartiality. 

III. Mr Mason has been repeatedly appointed by claimant-side in similar cases. 

54. According to UNCITRAL Draft Code of  Conduct, concern over repeat appointment exists 

when an arbitrator is appointed numerous times by the same “side”; moreover, the general 

concern raised by repeat appointment in Investor-State Dispute Settlement is the existence of  

possible bias in favor of  the nominating party, more specifically, that the adjudicator may 

develop a financial dependence on a party and decide in a certain way to secure future 

appointments; besides, in the practice of  investment tribunals, what appears to be 

determinative is not the number of  cases on which an adjudicator has sat or the “side” 

selecting the adjudicator, but rather how close the cases are in terms of  both facts and legal 

use.126 

55. In this case, Mr Mason has been appointed as an arbitrator twice respectively in Hewer Plants 

case and C-Energy case.127 Above all, Mr Mason may develop a financial reliance towards the 

group of  claimants through his multiple appointments. According to the public record of  Mr 

Mason, he has been appointed by claimant-side in over one half  of  his total appointments in 

 

124 Challenge of  Mr Mason, ¶6. 
125 Perenco v. Ecuador. 
126 UNCITRAL Draft Code of  Conduct, ¶53. 
127 Mr Mason’s Response, ¶4. 
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investment arbitrations.128 Therefore, Mr Mason may have the incentive to decide in favor of  

claimant-side in order to secure his future appointments. Furthermore, As analyzed above, 

there is significant overlap of  factual and legal issues between Hewer Plants case and the present 

arbitration. 

56. Therefore, Mr Mason’s multiple appointments give rise to justifiable doubt towards his 

independence and impartiality in this case. 

IV. Mr Mason failed to disclosure his potential issue conflict. 

57. Mr Mason’s non-disclosure of  his appointment in Hewer Plants case and C-Energy case to the 

Parties and his Co-Arbitrators in his statement would give rise to the justifiable doubts of  his 

impartiality. 

58. As the Committee stated in Vattenfall v. Germany, the question of  whether Judge Brower’s 

opinion constitute an issue conflict bears on his disclosure obligations and on whether any 

failure of  disclosure suffices to establish a manifest lack of  the qualities required of  an 

arbitrator.129 Therefore, as the facts or circumstances surrounding such disclosure are to call 

into question the ability of  the arbitrator to exercise independent and impartial judgment, non-

disclosure would per se indicate manifest lack of  impartiality.130 

59. The disclosure must be approached from the point of  view of  a party, which means if  facts 

or circumstances exist that may,131 in the eyes of  the parties, give rise to doubts as to the 

arbitrator’s impartiality or independence, the arbitrator shall disclose such facts or 

circumstances. 132  Moreover, lack of  disclosure in that matter would create a manifest 

appearance of  bias which gives rise to the justifiable doubts to arbitrator’s impartiality.133 

 

128 Claimant’s Response, ¶8. 
129 Vattenfall v. Germany, ¶97. 
130 Ibid., ¶111. 
131 Eiser v. Spain, ¶¶222-223.  
132 IBA Guidelines, Part I(3). 
133 Vattenfall v. Germany, ¶¶103, 111; Eiser v. Spain, ¶¶222-223. 
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60. In this regard, Mr Mason’s appointment in Hewer Plants case and C-Energy case which are of  high 

similarities on both legal and factual issues with the present case, obviously constituted a 

situation of  issue conflict. Also, it is obvious to Mr Mason that such circumstances would have 

raised the Respondent’s grave concerns towards his impartiality and independence, while he 

chose to conceal such crucial relevant facts from the Respondent and the Co-Arbitrators in 

his statement.134 

61. It could be concluded that Mr Mason’s failure to disclose such circumstances that might cause 

independent and impartial judgment to be questioned would suffice to establish a manifest 

lack of  the qualities required of  an arbitrator. 

V. In any case, all the grounds should be considered together thus justify Mr Mason’s 

removal. 

62. When assessing an arbitrator’s impartiality and independence, all circumstances must be 

considered.135 Accordingly, an arbitrator’s removal can be based on several circumstances 

which, individually considered, may not be sufficient grounds for his or her removal, but are 

sufficient if  taken together. 

63. While either circumstance on their own justifies Mr Mason’s removal, in any case, all 

circumstances taken together should justify his removal. The circumstances are by nature 

intertwined. Mr Mason’s issue conflict and repeat appointment derived from his prior 

appointment, together with his interview taken while serving as arbitrator in one of  the prior 

cases. The opinion expressed by Mr Mason through the interview concerns the facts and legal 

issues of  the prior case. The facts relevant to legal determination between the prior case and 

the present arbitration, are of  such a significant similarity, that Mr Mason is likely to 

predetermine the case at hand because of  his prior exposure. Moreover, the prior case and the 

present arbitration both involve the discussion of  whether state can invoke environment law 

 

134 Exhibit R-7. 
135 Ghana v. Telekom Malaysia; BORN, p. 1944. 
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arguments to justify the challenged measure, while Mr Mason has firmly disposed himself  

against the application of  such argument in the interview, which makes his decision on merits 

of  the case at hand hardly implicit to the public. 

64. All these circumstances taken together formed an alarming picture. Confronted with this an 

objective third person would have serious doubts as to Mr Mason’s impartiality and 

independence. This is supported by the fact that Mr Mason attempted to conceal his 

appointment in Hewer Plants case by violating his disclosure obligation, in order to prevent this 

worrying picture from coming to light. 

65. Therefore, Mr Mason should be removed from the Tribunal because all circumstances taken 

together inevitably give rise to justifiable doubts as to his impartiality and independence. 
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PART THREE: THE CHALLENGED MEASURE IS NOT 

ATTRIBUTABLE TO RESPONDENT. 

66. Article 120 of  Founding Charter of  the ASNEC explicitly rules that the attribution of  conduct 

shall be governed by Article 6 and 7 of  DARIO. These Articles deal with the attribution of  

conduct between the international organization and the state. Respondent submits that the 

challenged measure is attributable to ASNEC according to both Article 6 [I.] and Article 7 

[II.] of  DARIO, and meanwhile, the conduct cannot be attributed to Laoc [III.]. 

I. The challenged measure is attributable to ASNEC according to Article 6 of  DARIO. 

67. It has been commonly agreed that “an act of  an organ or agent of  an international 

organization in the performance of  its functions shall be regarded as an act of  the international 

organization in accordance with international law, regardless of  the status of  the organ or 

agent with respect to the organization.” The crux is how to explain the range of  “organ” and 

“agent”. 

68. ICJ uses the term “agent” and considers that it does not matter whether a person has a formal 

status. In its advisory opinion on “compensation for damage suffered in the performance of  

the official duties of  the United Nations",ICJ pointed out that the issue before the general 

assembly was related to the ability of  the United Nations to make a claim in the event of  

damage to its agents, and said that "the court understands the term “agent” very broadly. That 

is to say, the person is anyone entrusted by an organ of  the organization to perform or assist 

in the performance of  one of  its functions, whether paid or not, and whether or not it is 

employed on a permanent basis - in short, any person through whom the organization 

functions.136 

69. This means that the term “agent” refers not only to officials of  international organizations, 

 

136 ICJ reports, 1949, p. 177 
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but also to persons acting for international organizations in accordance with the functions 

entrusted to them by their organs. Therefore, the key to becoming an “agent” is not the 

position possessed within administrative department, but the nature of  the task. The agent of  

an international organization represents an international organization, and its behavior should 

be regarded as an act of  an international organization. 

70. In the case, Laocan government has no choice but to achieve the goal of  ASNEC’s Coal 

Directive. It is absolutely not Laocan government’s desire that phrasing out all the coal-fired 

power plant by December, 2028, as they have to face an economic challenge and voted against 

the adoption of  the Coal Directive. 

71. Thereupon, the Laocan legislative department merely acted as an organ which assisted to 

realize ASNEC’s goal. So even if  Laocan legislative department is never officially regarded as 

subsidiary of  ASNEC, its challenged measure is under the will of  ASNEC and therefore it 

should be attributed to ASNEC.改 

II. The challenged measure is attributable to ASNEC pursuant to Article 7 of  DARIO. 

72. Article 7 of  DARIO specifies that the conduct in question can be attributed to an international 

organization “if  the organization exercises effective control over that conduct”.137 To this end, 

Respondent submits that ASNEC can exercise effective control over the legislation conduct 

of  Laoc [A.], and such control need not be exclusive or direct to constitute effective control 

[B.]. 

A. ASNEC can exercise effective control over the legislation conduct of  Laoc. 

i. “Effective control” assesses on whose behalf  the conduct is committed. 

73. Article 7 of DARIO deals with the attribution of conduct of a state organ who is “loaned” or 

“transferred” to an international organization. The “effective control” test can be incurred and 

satisfied when the conduct is genuinely performed in the name and on behalf of the beneficiary 

 

137 DARIO, Art. 7. 
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and in accordance with orders issued by the beneficiary, 138  therefore, it is necessary to 

ascertain in whose interests the organ has been requested to act.139 

74. In the present case, the Parliament of Laoc explicitly pointed out in the preamble of the Law 

66/2016 and the Law 72/2016 that the legislation is performed to fulfill the obligations under 

ASNEC,140 and to achieve the target of energy transformation issued in the Coal Directive.141 

In addition, Laoc persistently objected the alleged legislation and even voted against the 

Directive,142 meaning that Laoc enacted the law merely for the interests of ASNEC. 

ii. “Effective control” focuses on the ultimate control retained by the 

organization. 

75. The ECtHR referred to the criterion of  “effective control” in Behrami Case,143 in which the 

Court explicitly pointed out that the decisive factor was whether the organization “retained 

ultimate authority and control”.144 In assessing such ultimate authority, the Court considered 

that the delegation was prior and explicit, and put sufficiently defined limits on the relevant 

conduct.145 

76. In the present case, Laoc was required by Coal Directive, which set specific requirements on 

the relevant legislation, to enact the challenged measure, even though Laoc voted against the 

policy, and Laoc had no option but to implement it. 146  Therefore, ASNEC retained the 

ultimate authority. 

B. “Effective control” need not be exclusive or direct. 

77. As regard to “effective control”, ILC has confirmed that what matters is not exclusiveness of  

 

138 Third report on State responsibility, pp. 273-274. 
139 Third report on State responsibility, p. 269. 
140 Exhibit C-8. 
141 Exhibit C-7. 
142 Respondent’s Response, ¶11. 
143 Behrami Case, ¶30-32. 
144 Grand Chamber decision, ¶133. 
145 Grand Chamber decision, ¶134. 
146 PO2, ¶22. 
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control, but the extent of  effective control,147 which is also generally accepted by tribunals. In 

Behrami case, the Court indicated that the essential question was whether the command was 

“effective” rather than “exclusive”.148 Similarly, the Hague Court of  Appeal ruled specifically 

that the decisive criterion for attribution is not who exercised “command and control”, but 

who actually was in possession of  “effective control”.149 Even though the State still retains 

some authority and powers such as disciplinary powers and criminal jurisdiction,150 as long as 

such residual control does not interfere with the control of  the receiving organization, it is of  

no relevance for the purpose of  attribution.151 Furthermore, the court confirmed in Behrami 

Case that the criterion of  “effective control” could be fulfilled via a chain of  command,152 

which means that direct order or command was not of  necessity. 

78. In this case, even though ASNEC cannot directly order the Parliament of  Laoc to enact the 

law, and the legislative power was fully retained by Laoc, the attribution of  conduct to ASNEC 

would not, therefore, be frustrated. 

III. The challenged measure cannot be attributed to Respondent. 

79. According to the general practice, under the situation that a state’s legislation is under the will 

of  international organization and having to reflect the international treaty in domestic law, the 

legislation should be attributed to the organization while the state should be exempted from 

being attributed. 

80. According to the European Union, “the special circumstances of  the European Community 

and other possibly similar organizations may include in the Draft Articles Special Rules on 

Attribution of  Exploitable Acts, which attribute the conduct of  institutions of  Member States 

to that organization, and may use the special rules of  responsibility to attribute responsibility 

 

147 Second Report on Responsibility of  International Organizations, p. 23. 
148 Grand Chamber decision, ¶138. 
149 Nuhanovic v. The Netherlands, ¶5.7. 
150 Commentary DARIO, Art. 7, ¶1. 
151 Responsibility of  International Organizations, p. 150. 
152 Grand Chamber decision, ¶135. 
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to that organization, Even if  the institutions of  member states are the main actors in breach 

of  an obligation undertaken by the organization, special exceptions or provisos may be made 

for organizations such as the European community.” This view has been recognized by the 

world trade organization. Council Regulation No. 2081/92 on the Commission on the Register 

of  Geographical Indications and Appellations of  Origin  affirms that it accepts the 

interpretation of  the European Community for its unique domestic constitutional system153, 

that is, the law of  the community is generally not enforced by the authority of  the community, 

but by the authority of  its Member States, the authorities of  the member states act as actual 

community institutions for which the community is responsible under WTO Law and general 

international law. From this same point of  view, the conduct of  Member States is bound to be 

attributed to the community.154 

81. In the case, ASNEC’s goal of  reducing the constitution of  coal-fired power plant cannot 

achieve if  the member states don’t transit the international treaty into domestic law with 

legislative effect. So legislative department’s implementation of  the Law 66/2016 reflects 

nothing about the national desire but ASNEC’s compulsory goal. The challenge measure is 

carried out for nothing but to comply with the responsibility of  transiting the international 

organization’s treaty into implementable domestic law. Now that the challenged measure is 

under the will of  ASNEC, and it corresponds to the situation of  the European Union which 

was formerly explained, the challenged measure should be attributed to ASNEC while 

Respondent can be exempted from being attributed. 

  

 

153 (EC) No. 2081|92. 
154 Giorgio Gaja, p. 7, ¶16. 
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PART FOUR: THE CHALLENGED MEASURE DOES NOT VIOLATE 

ARTICLE II(1) OF THE ASNEC TREATY. 

82. By analyzing the wording of  Article II(1), here are two components to this article: first, fair 

and equitable treatment and full protection and security and second, residual component 

which relates to other standards of  treatment required by international law. 

83. Given that the phrase “fair and equitable treatment” is not defined in the ASNEC Treaty, 

according to VCLT, it must be interpreted in good faith in accordance with its ordinary 

meaning in its context and in the light of  its object and purpose. 155 While the ordinary 

meaning of  the wording in Article II(1) is easy to understand and pursuant to Article 31(3) 

and Article 32 of  VCLT cannot work, the international practice should be referred to in order 

to ascertain the requirements of  Article II(1). 

84. Based on famous cases like Philip Morris v. Uruguay and in response to Claimant, Respondent 

submits that: first, the challenged measure does not destroy the stable conditions for 

investment [I.]; second, the challenged measure does not violate the requirement of  fair and 

equitable treatment [II.]; third, Laoc has right to exercise its sovereign authority to protect 

environment and public health [III.]. 

I. The challenged measure does not destroyed the stable conditions for investment. 

85. According to EDF v. Romania, the idea that legitimate expectations, and therefore FET, imply 

the stability of  the legal and business framework, may not be correct if  stated in an overly-

broad and unqualified formulation.156 Claimant submits that Article II(1) of  the ASNEC 

Treaty does not require stable conditions for investment[A.]. Even if  Article II(1) of  the 

ASNEC Treaty requires stable conditions for investment, the challenged measure does not 

destroy stable conditions for investment[B.]. 

 

155 VCLT, Art. 31(1). 
156 EDF v. Romania. 
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A. Article II(1) of the ASNEC Treaty does not require stable conditions for 

investment. 

86. The Claimant’s approach is unjustified, as it would potentially prevent the host State from 

introducing any legitimate regulatory change, let alone from undertaking a regulatory reform 

that may be called for. It ignores the fact that investors should legitimately expect regulations 

to change over time as an aspect of  the normal operation of  legal and policy processes of  the 

economy they operate in. Considerations of  this kind have led some tribunals to require 

further qualifying elements to the notion of  investors’ legitimate expectations. 

87. According to Article 31(1) of  VCLT, a treaty shall be interpreted in good faith in accordance 

with the ordinary meaning to be given to the terms of  the treaty in their context and in the 

light of  its object and purpose. In light of  such an approach, the preamble and Article VII(1) 

of  the ASNEC Treaty must be taken into consideration when deciding whether there is a 

stability requirement in Article II(1). The preamble provides that the objectives of  the treaty 

should be achieved in a manner consistent with the protection of  health and safety. According 

to Article VII(1), Laoc has the right to establish its own levels of  domestic environmental 

protection. Obviously, the requirement of  stability of  legal framework is contradictory to the 

rules formulated in the preamble and VII(1) of  the ASNEC Treaty. 

88. Therefore, it can be concluded that Article II(1) does not contain the requirement of  stability 

of  legal framework, especially in terms of  environmental protection. 

B. Even if Article II(1) of the ASNEC Treaty requires stable conditions for investment, 

the challenged measure does not destroy stable conditions for investment. 

89. Even if  Article II(1) of  the ASNEC Treaty requires stable conditions for investment, as a 

sophisticated investor, MFNB should have known that States might change their laws to react 

to various situations and to better protect their nationals. 

90. In EDF v. Romania, the FET does not mean the virtual freezing of  the legal regulation of  

economic activities, in contrast with the State’s normal regulatory power and the evolutionary 
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character of  economic life. Except where specific promises or representations are made by the 

host State to the investor, the latter may not rely on a BIT as a kind of  insurance policy against 

the risk of  any changes in the host State’s legal and economic framework. Such expectation 

would be neither legitimate nor reasonable. 

91. The question lies in what is the boundary between the stability of  legal framework and the 

State’s normal regulatory power. According to Parkerings v. Lithuania, any businessman or 

investor knows that law will evolve over time. What is prohibited however is for a host State 

to act unfairly, unreasonably or inequitably in the exercise of  its legislative power. In the present 

case, the wording of  the operating license of  Ticadia-1 clearly suggests that MFNB could have 

expected some natural alteration in the domestic law. This is precisely what happened.157 

92. Besides, the expected useful economic lifetime of  Ticadia-1 at the time of  the construction 

was 40 operational years.158 It is reasonable in such a long period that the environment policy 

of  Laoc may change and even reverse. 

93. In Vivendi v. Argentina II, the tribunal accepted that a newly elected government with a policy 

perspective different from its predecessor was entitled to reverse course.159 In the present case, 

the LEU, together with other parliamentary minorities sharing its environmental agenda, was 

able to form an environmentalist coalition, which has since then held a majority in the Laocan 

Parliament. This change of  Laocan Parliament is a significant change of  Laoc which has the 

similar effect to the election of  new government. Accordingly, the new Laocan Parliament was 

entitled to reverse the coal policy and implement the Law 66/2016. 

94. To conclude, there is still doubt where the requirement of  stability of  legal framework exist 

independently. Even if  such requirement constitutes an independent standard of  Article II(1), 

this requirement is not satisfied. 

 

157 Exhibit R-1. 
158 NoA, ¶11. 
159 Vivendi v. Argentina II, ¶¶7-31. 
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II. The challenged measure does not violate the requirement of  “fair and equitable 

treatment” in Article II(1) of  the ASNEC Treaty. 

95. The challenged measures did not frustrate Claimant’s legitimate expectation [A.], was non-

discriminatory [B.], and the respondent acted in good faith [C.] and due process [D.]. 

A. The challenged measure does not frustrate Claimant’s legitimate expectation. 

96. “Fair and equitable treatment” requires the protection of  a foreign investor’s legitimate 

expectations,160 which is well established in investment arbitration.161 The violation of  the 

protection of  legitimate expectations means a situation where a Contracting Party’s conduct 

creates reasonable and justifiable expectations on the part of  an investor (or investment) to 

act in reliance on said conduct, such that a failure by the Contracting Party to honor those 

expectations could cause the investor to suffer damages.162 

i. The conduct of  respondent does not create reasonable and justifiable 

expectations. 

97. In the present case, none of  the circumstances in Laoc, the license in 2014 or the minutes of  

meeting in 19 August 2009 create reasonable and justifiable expectations that Laoc would not 

change its energy policy. 

a. The circumstances in Laoc do not create reasonable and justifiable 

expectations. 

98. Investors acquire legitimate expectations at the time of  investment based on the host state 

assurances and the state’s regulatory regime.163 When considering whether an expectation is 

reasonable and justifiable, all circumstances, including not only the facts surrounding the 

 

160 Electrabel S.A. v. Hungary, ¶7.75. 
161 Tecmed, S.A. v. Mexico, ¶154; Southern Pacific Properties v. Egypt, ¶83; Enron Corp. and others v. 
Argentina, ¶262-264; MTD v. Chile, ¶114. 
162 Thunderbird v. Mexico, ¶407. 
163 Antin v. Spain, ¶537. 
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investment, but also the socioeconomic, political, cultural and historical conditions prevailing 

in the host State.164  

99. As for the socioeconomic conditions, between 2000 and 2015, the increasing floods led to the 

death of  85 thousand people, destroyed more than 50,000 houses in various regions of  Laoc 

and caused significant damage to the local infrastructure.165 Almost the same time as MFNB 

invested in Laoc, the task force found that that floods occur because of  greenhouse emissions 

made by numerous coal plants operated in Laoc, and there exists a direct correlation between 

the growth of  coal emissions and the intensity of  floods.166 

100. As for the political conditions, since 2008, a small group of  members of  the Parliament 

submitted draft laws in support of  the transition into green energy.167 Political parties pursuing 

a green agenda have been steadily gaining widespread support in the ASNEC region since the 

mid-2000s. 168 The Government of  Laoc was also considering capping coal emissions to 

combat floods in 2010.169  

101. Hence, it is unreasonable for the claimant to expect the policy concerning coal would not 

change in a long period. 

b. The license in 2014 did not create reasonable and justifiable expectations. 

102. The claimant may argue that the license provides an expectation for Ticadia-1 LLC working 

for 40 years. However, firstly, the license was signed in 2014,170 while the claimant invested 

Ticadia-1 in 2010,171 which means that the license could not create expectations for claimant 

 

164 Duke v. Ecuador, ¶340. 
165 PO2, ¶17. 
166 Exhibit R-2. 
167 Exhibit C-1. 
168 Exhibit C-6. 
169 Exhibit R-2. 
170 Exhibit R-1. 
171 Exhibit C-4. 
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when the investment happened. Secondly, it has been specially raised in the license that it can 

be withdrawn or amended if  Ticadia-1 LLC fails to comply with the legislation and 

environmental regulations of  Laoc. 172  Thus, the claimant should also realize the risk of  

environmental regulations change. 

c. The minutes of  meeting in 19 August 2009 did not create reasonable and 

justifiable expectations. 

103. Assurances must be addressed directly to an investor and promise something specific. 173 

General political statements made to induce foreign investment do not create legitimate 

expectations.174 For an administrative promise to be binding, it must be sufficiently specific 

and given by the administrative authority which is entitled to do so.175 On the meeting in 19 

August 2009, the Governor of  Ticadia only promised to cooperate with Mountaintop within 

the scope of  the competence conferred on them by the Laocan law.176 However, the Governor 

of  Ticadia neither specifically promised to ensure the operation of  Ticadia in the following 40 

years, nor had the administrative authority to promise the relative would not change in the 

following 40 years. Thus, the minutes of  meeting in 19 August 2009 did not create reasonable 

and justifiable expectations. 

104. Thus, the conduct of  Respondent did not create reasonable and justifiable expectations. 

ii. The failure of  Respondent did not cause the investor to suffer damages. 

105. Ticadia-1 LLC is expected to pay off  the entire amount of  funds loaned for the construction 

after circa 20 years of  successful operation.177 Although the projected lifetime of  Ticadia-1 is 

40 years, Ticadia-1 could operate for more than 20 years till 2028. Thus, Respondent did not 

 

172 Exhibit R-1. 
173 El Paso v. Argentina, ¶¶375-377; Feldman v. Mexico, ¶148. 
174 Casualty v. Argentina, ¶261. 
175 Bilcon of  Delaware et al. v. Canada, ¶603. 
176 Exhibit R-2. 
177 PO2, ¶12. 
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cause the investor (MFNB) to suffer damages. Claimant just could not get so much profit as 

expected. 

B. The challenged measure was non-discriminatory. 

106. Concerning discrimination, the tribunal should consider whether the state measure, prima facie, 

differentiated between nationals and non-nationals.178 The Law 66/2016 was against “all coal-

fired power plants on the territory of  Laoc”,179 without any distinction between national 

plants and foreign plants. Hence, the challenged measure was non-discriminatory. 

C. Respondent acted in good faith. 

107. A state’s measure must be a good faith regulation, not a disguised action taken to frustrate an 

investment, 180  or abused particular right for improper ends. 181  In the present case, the 

respondent adopted the Law 66/2016 as implementing the ASNEC Directive 2016/87,182 and 

was against “all coal-fired power plants on the territory of  Laoc”.183 Thus, the Law 66/2016 

was not a disguised action towards Ticadia-1, and the respondent acted in good faith. 

D. Respondent acted in due process. 

108. Affording an investor due process requires a host State to inform the investor of  legislative 

changes affecting their investment and to allow the investor a chance to present their 

grievances to the government.184 In the present case, Laoc did consult relevant stakeholders 

in the energy industry as well as its internal advisors prior to enacting the Law 66/2016 and 

the 72/2016.185 Thus, Respondent acted in due process. 

 

178 S.D. Myers Inc v. Canada, ¶252; CMS v. Argentina, ¶290; Saluka v. Czech, ¶313. 
179 Exhibit C-8. 
180 Quasar de Valores v. Russia, ¶177. 
181 RDC v. Guatemala, ¶¶220-235. 
182 Exhibit C-8. 
183 Exhibit C-8. 
184 Metalclad v. Mexico, ¶91; Tecmed, S.A. v. Mexico, ¶162; Thunderbird v. Mexico, ¶¶197-200. 
185 PO3, ¶10. 
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III. The challenged measure is the exercise of  Laoc’s regulatory powers. 

109. It is each State’s undeniable right and privilege to exercise its sovereign legislative power.186 

Respondent submits that the challenged measure is the exercise of  Laoc’s regulatory powers 

and therefore does not violate Article II(1) of  the ASNEC Treaty. According to Saluka v. Czech 

Republic, in order to determine whether frustration of  the foreign investor’s expectations was 

justified and reasonable, the host State’s legitimate right subsequently to regulate domestic 

matters in the public interest must be taken into consideration as well.187According to the 

preamble of  the case, the relevant “public interests” to the present case are health, safety and 

the environment. 

110. The determination of  a breach of  Article II(1) requires a weighing of  legitimate rights of  Laoc 

and reasonable expectations of  MFNB. In the present case, the coal phase-out is implemented 

in order to protect the environment [A.], public health and safety [B.]. As a result, Laoc’s 

obligation under Article II(1) does not prevent host States from acting in public interest even 

if  such acts adversely affect investments. 

A. The challenged measure helps protect the environment. 

111. Except for the preamble of  the ASNEC Treaty, Article VII and other documents also 

emphasize the importance of  environment protection. According to Article 31(1) of  VCLT, 

Article VII of  the ASNEC Treaty, Founding Charter of  ASNEC and Seoul Agreement can 

help understand meaning of  the Article II(1) of  the ASNEC Treaty. Article VII of  the ASNEC 

Treaty rules that Laoc can establish and improve its own environmental protection laws and 

affirm its commitments under the international environmental protection. Seoul Agreement 

and the Founding Charter of  ASNEC also emphasize the duty of  contracting parties to 

protect the environment. Therefore, it can be concluded that Laoc’s obligation under Article 

II(1) does not prevent host States from protecting environment even if  such acts adversely 

 

186 Parkerings v. Lithuania, ¶322. 
187 Saluka v. Czech Republic, ¶¶304-308. 
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affect investments. 

112. Besides, in the license for Ticadia-1 issued by the Governor of  Ticadia, there is a special 

condition that the license shall remain valid provided Ticadia-1 keeping conformant with 

environmental regulations in effect of  the Republic of  Laoc. 

113. In the present case, it can be well established that one important purpose of  the challenged 

measure is environmental protection. The task force of  environmental scientists observed that 

there was a direct correlation between the growth of  coal emissions and the intensity of  floods 

over the past years.188 

B. The challenged measure helps protect the public health and safety. 

114. Like the analysis in Part A above, in light of  the preamble and Article II(1) of  the ASNEC 

Treaty, the host State can act in public health interest without breaching Article II(1). This is 

also affirmed by cases like Philip Morris v. Uruguay and Chemtura v. Canada, which holds that 

measures should be taken to address a public health problem.189 

115. Accordingly, Laoc enjoys unquestionable and inalienable rights to protect the health of  its 

citizens. And it is in this framework of  the essential duty to protect public health that the State 

has the authority to prevent, limit or condition the commercialization of  a product or service, 

and this will consequently prevent further loss of  Laocan people’s life. 

116. In fact, the public health concerns are severe in Laoc which is the root of  the enactment of  

the Law 66/2016. Between 2000 and 2015, the number of  floods in the ASNEC countries 

and their magnitude was unusually high, with the ASNEC countries experiencing in total 14 

major floods, 6 of  which occurred in Laoc. Over these 15 years, those floods led to the death 

of  85 thousand people, destroyed more than 50,000 houses in various regions of  Laoc and 

caused significant damages to the local infrastructure.190 It is the coal-fired power plant that 
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lead to such a miserable tragedy.191 

117. To conclude, it is common ground in the decisions of  more recent investment tribunals that 

the requirements of  legitimate expectations and legal stability as manifestations of  the FET 

standard do not affect the State’s rights to exercise its sovereign authority to legislate and to 

adapt its legal system to changing circumstances.192 In the present case, it is obvious that the 

only purpose of  Law 66/2016 is to protect the environment and public health in response to 

the frequent floods. It would be extremely unreasonable to say that the such measure violates 

Article II of  the ASNEC Treaty. 
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 REQUEST FOR RELIEF 

Counsels for Respondent respectfully request that the Tribunal to find that:  

I. It has no jurisdiction to hear the dispute submitted by Claimant under the ASNEC Energy 

Investment Treaty;  

II. Mr Perry Mason should be removed. 

III. If  the Arbitral Tribunal finds it has jurisdiction to hear the dispute:  

A. That the phase-out of  coal-fired power generation implemented through Law 66/2016 is 

not attributable to Respondent under international law;  

B. That Respondent's actions did not, in any event, violate the fair and equitable treatment 

standard as provided for in Article II of  the ASNEC Energy Investment Treaty. 

 

Respectfully submitted on 16 September 2020 

by 

TEAM GOITEIN 

On behalf  of  the Republic of  Laoc 
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