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STATEMENT OF FACTS 

At the beginning, there was a friendly promise to support the local economy. Now, only a bitter 

aftertaste of Claimant’s greediness and opportunity remains. 

 

The Republic of Laoc is small developed state with a large coastal area and many rivers. The economy 

of Laoc is based around industrial and agricultural sectors. Also, the coal-mining industry and coal-

fired energy generation sectors play a considerable role in the economy of the Respondent. Current 

domestic electricity production is dominated by coal-fired power plants, however all of them are 

nearing the end of their life cycles. Laoc, as well as the Republic of Mercuria, is a member of a regional 

economic integration organization called ASNEC, created on 3rd February 2012. Individual decisions 

in ASNEC are taken by a majority vote of the ASNEC Council, whose members are appointed by the 

ASNEC Member States. Like most of the ASNEC Member States, the Respondent is a party to 

numerous bilateral and multilateral investment treaties and, in particular, the ASNEC Energy 

Investment Treaty, which was ratified by the Respondent on 21st June 2012.  

 

In August 2009, the Mercuria-incorporated company Mountaintop became interested in the 

possibilities of constructing the highly efficient coal-fired power plant in the state of Laoc.  As the 

construction of the power plant required capital expenditure, Mountaintop approached the banking 

company MFNB, Claimant’s predecessor in the Financing Agreement. MFNB entered into the 

Financing Agreement with Ticadia-1 LLC on 1 December 2010. Under the Financing Agreement, 

MFNB granted a loan for the construction of T1 to Ticadia-1 LLC. After many protracted negotiations 

between Mountaintop, MFNB and local authorities, the Mountaintop obtained the construction 

permit for the power plant in the municipality named Ticadia, as the very first power plant construed 

in this municipality. The construction of the power plant began on 15th December 2010.  

It is known that historically many natural disasters, such as floods, occurred in the ASNEC Member 

States. However, between the years 2000 and 2015, the ASNEC countries experienced a massive 

increase in the number of natural disasters occurring in their territory. The most affected state by these 

disasters in the region of ASNEC was the Republic of Laoc, which faced 6 of the 14 major floods. 

Millions of houses were destroyed in Laoc, many lives taken, these catastrophes caused damage to the 

Laocan population and raised concerns not only in the Laocan government but worldwide. 

As these disasters were most likely triggered by high production of greenhouse gases produced by 

power plants, pro-environmental political parties began to grow in the region. Since that time, the 

influence of environmental, political movements has been steadily growing in all ASNEC Member 
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States, including Laoc, and pro-environmental political parties won a considerable number of elections 

in virtually all of the ASNEC Member States. 

In 2015, because of the drastic spike in the number of natural catastrophes and following ASNEC’s 

environmental commitment, Laoc came under the ever-increasing pressure of the other ASNEC 

Member States and ASNEC itself to sign the Seoul Agreement on Climate Change. Moved by this 

treaty, on 17 February 2016, the ASNEC Council adopted, by majority the Directive on the renewable 

sources of energy. Under this so-called Coal Directive, all coal-fired power plants in the ASNEC 

Member States shall be phased out by 31 December 2028. It is essential to highlight that although the 

Laocan delegates in the ASNEC Council in conformity with long-term state energy policy sought to 

prevent the adoption of this Directive and unanimously voted against, they were outvoted. Thus, there 

was nothing Respondent could have done to prevent the Coal Directive from being adopted. 

According to the law of ASNEC, the Coal Directive is binding upon any of its Member States, 

including the Respondent, which would have no other option but to implement it. Thus, on the 6 July 

2016, the Laocan Parliament had to fulfil its duty and implement the Coal Directive into national law 

by enacting Law 66/2016 prohibiting coal-fired power plants by 31 December 2028. It is important to 

note that Laoc decided to set the maximum possible (i.e., 12 years) deadline for phase-out. 

After the introduction of the Coal Directive, Laoc finds itself in a very difficult situation as its domestic 

electricity generation is dominated by coal-fired power plants. The adoption of Law 66/2016 raised 

concerns about the stability of the state economy and about possible an electricity shortage prevailed 

in the country.  

On 5th of December 2016, Laoc adopted Law 72/2016 that launched the “Energy Transition Plan”, 

which envisaged massive investments into the renewable sector from the Laocan budget. Law 72/2016 

establishes a feed-in tariff scheme designed to bolster private investments into the renewables sector. 

It also envisages the creation of Laocan Renewables Company (“LRC”). In light of the concerns for 

possible energy shortage, LRC is tasked with headlining the development of the Laocan renewables 

sector and building a number of large-scale renewable 1490 facilities in all regions of Laoc. 

In fact, Law 72/2016 was designed as the compensation and support scheme to owners and/or 

operators of the coal-fired power plants who suffered a loss as a result of Coal Directive. The law 

offers the investors that would be affected by the coal phase-out but decide to invest further into the 

renewable energy sector an option of entering into a 20-year energy supply contract at prices 

substantially above market value. 
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After MFNB started experiencing financial difficulties as inability to enforce its claims against 

Mountaintop, allegedly caused by Law 66/2016 enacted by Respondent, Claimant, to avoid a risk of 

insolvency, sold off its rights under the Financing Agreement to GNB, banking company also 

registered in the State of Mercuria. majeure clause. 

On 1 July 2017, MFBN and Claimant executed the Assignment Agreement assigning Claimant 

allegedly all rights arising out of and in connection with the financing of Ticadia-1 LLC. Claimant feels 

to be considered the legal successor to MFNB in all matters covered by the Assignment Agreement.  

Roughly one year later, Claimant notified its claims to the Respondent and commenced the present 

arbitral proceeding under the ASNEC Energy Investment Treaty against the Respondent.  

On 31 January 2019, in its Notice of Arbitration, Claimant appointed Mr. Perry Mason as its arbitrator.  

Several months before the hearing, an award in Hewer Plants JSC v. Wellfalcon dealing with factual 

circumstances similar to the present case, was issued against another ASNEC Member State. There, as 

well as in another case, an investor nominated the Claimant-appointed arbitrator, Mr. Mason. 

Prior to his appointment as an arbitrator in the present case, Mr. Mason made some general comments 

about his prior experiences with environmental rights and his general attitude towards environmental 

protection in an interview to the podcast “The Arbitration Station”. Because of this comment, the 

Respondent decided to file a challenge against Mr. Mason. 
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PART ONE: JURISDICTION 

I. CHALLENGE 

1. This submission proposes a disqualification of Perry Mason for partiality in an arbitration 

between Goliath National Bank JSC and the Republic of Laoc initiated under the Arbitration 

Rules of the United Nations Commission on International Trade Law, as revised in 2010, 

arbitral proceedings n. 15503/IS pursuant to the Treaty for the Concerning the 

Encouragement and Reciprocal Protection of Investments in the ASNEC Region, signed on 

May 19, 2012. 

2. The Parties agreed to arbitrate this dispute to the administration of Korean Commercial 

Arbitration Board. By a Notice for Arbitration, dated January 31, 2019 the Claimant 

commenced arbitral proceedings against the Respondent pursuant to Article 3 of the 

UNCITRAL Rules. 

3. The Claimant in its Notice for Arbitration appointed Mr. Mason. 

4. By the letter dated February 15, 2019 Mr. Mason stated that „there is no reason why he should 

not serve on the Arbitral Tribunal”. 

5. By the Respondent’s Response to the Notice of Arbitration, dated February 28, 2019, the 

Respondent appointed Gisèle Gweanelle in accordance with Article 9 (1) of the UNCITRAL 

Rules. 

6. By letter dated March 5, 2019 the Secretariat of KCAB International notified the Parties of 

constitution the Arbitral Tribunal in these proceedings as follows; Third Arbitrator: Daniel 

Crane; Co-Arbitrator: Gisèle Gweanelle; Co-Arbitrator: Perry Mason 

7. By letter dated June 16, 2016 the Respondent submitted the Challenge of Perry Mason. By 

letter dated June 23, 2019 the Perry Mason sent Response to Respondent’s Challenge, where 

he stated: “he complied with the disclosure obligation under Article 11 of the UNCITRAL Rules and also 

under the International Bar Association Guidelines on Conflict of Interest in International Arbitration.”  By 

the letter dated July 1, 2019 the Claimant submitted “the Respondent’s challenge has no merit and 

must be rejected”. 

8. The Respondent challenges Perry Manson’s impartiality on 2 grounds: (i) his non-disclosure 

of certain facts; (ii) his previously stated views on the “climate change arbitration”. The 

Respondent submits that the “totality of the facts” gives rise to justifiable doubts as to Perry 

Manson impartiality. 
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9. The UNCITRAL Rules are applicable with the respect to the Clause 8 of Procedural Order 1.1 

10. The Respondent asserts that arbitrators must not only be impartial, but also appear to be 

impartial, as the applicable test under Article 12(1) of the UNCITRAL Rules is an “objective one, 

pursuant to which it has to be determined whether a reasonable, fair-minded and informed person has justifiable 

doubts as to the arbitrator’s impartiality.”2 

11. The Respondent was deeply concerned after finding out that Mr. Mason has omitted to 

disclose his appointment in factually and legally similar case Hewer Plants JSC v Wellfalcon. 

Respondent has learnt about Mr. Mason’s participation from the International Arbitration 

News (IAN)3, which has referred about the case. Then, after a deeper research the Respondent 

has discovered a podcast with disturbing comments of Mr. Mason4. 

12. Shortly after the Article published by IAN Mr. Mason confirmed the doubts of Respondent 

by his Tweet dates from 3rd June 20195 

[a] Justifiable doubts as to the Arbitrator’s Impartiality 

 

13. The Respondent agrees the Appointment of an arbitrator in another case, where is not perhaps 

connection between the parties, is not itself sign of impartiality. However, Perry Mason non-

disclosure taken together with other things together lay grounds for the challenge. 

14. The case Hewer Plants JSC v Wellfalcon is related to the same provision of the law, i.e. ASNEC’s 

Directive 2016/86. The Tribunal had to deal with the same question, whether the state is 

entitled to order a phase-out due to incorporation of the directive, which aims to increase the 

use of energy from renewable sources, thus the coal-fired energy needs to be reduced. Mr. 

Mason took a stand already in this case6, where he upheld the position of Hewer Plants JSC. 

15. After that he raised the prevalence of business over environments on his twitter account, where 

he described the decision as „ground-breaking “.7 

16. The decision issued in the case Hewer Plants JSC v Wellfalcon was anything but surprising to the 

Respondent with respect to the recent comments made by Mr. Mason in the radio podcast. 

 
1 Problem, page 42. 
2 National Grid v. Argentina , ¶ 80. 
3 Problem, page 50. 
4 Problem, page 48. 
5 Problem, page 51. 
6 Problem, page 75. 
7 Problem, page 51. 
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Hence the appointment of Mr. Mason in current proceedings arise justifiable doubts as to his 

impartiality. 

17. Mr. Mason express his attitudes towards environmental arbitration, doubting about climate 

change treaties, stating they can be hardly considered as treaties in actual fact. Eventually he 

stated that „understanding a project from the financial side is what helps to find a right solution 

for a case. That is exactly the partial approach of Mr. Mason, which arise concerns in the eyes 

of the Respondent, especially in the present dispute is important to understand not only the 

financial part of the case, however to comprehensibly perceive the whole complexity of the 

situation in Laoc, which led to the incorporation of the ASNEC’s Directive 2016/86. 

Respondent has justifiable doubts about the Mr. Mason ability to assess it impartially. 

18. Although the non-disclosure is not sufficient ground for disqualification, which Tribunals, IBA 

Guidelines and Commentary on UNCITRAL emphasize8, nevertheless they all agree it is 

always crucial to approach to the Challenges on the case-by-case basis. According to 

UNCITRAL Commentary 2006, “a failure to disclose may give rise to justifiable doubts but does not, per 

se, establish such justifiable doubts.”9 According to S. Baker, M Davis, The UNCITRAL arbitration 

rules in practice: the experience of the Iran United States Claims Tribunal (1992) 50 „failure to 

disclose may nonetheless give rise to doubts as to an arbitrator’s impartiality  

19. Hence the Respondent emphasizes the importance of all circumstances taken together, which 

give rise to justifiable doubts in accordance with the Article 12 of the UNCITRAL Rules. 

20. In the AWG Group Limited v. The Argentine Republic the Tribunal submitted: „The words 

“justifiable doubt” clearly indicate that Articles 11 and 12 establish an objective standard for 

determining the existence of a circumstance that creates justifiable doubts as to an arbitrator’s 

impartiality and independence. “ 

21. The UNCITRAL Rules are not sufficient tool to assess the current situation, which is of very 

specific nature, therefore the Respondent relies on the more elaborate IBA Guidelines, which 

serves as a great interpretation tool of the term “justifiable doubts” along with various 

examples of situations, when the Arbitrator is actually obliged to disclose. 

 

22. Although the IBA Guidelines on Conflicts of Interest in International Arbitration are not 

binding status in the present UNCITRAL proceeding, they provide international best practices 

 
8 See for example Serafín García Armas and Karina García Gruber v. Bolivarian Republic of Venezuela. 
9 CARON, CAPLAN, PELLONPAA, p. 226. 
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and offer examples of situations that may give rise to objectively justifiable doubts as to an 

arbitrator’s impartiality or independence.10  

23. With respect to the seat of the Arbitration procedure, which is Soul it is worth noting that the 

IBA Guidelines were widely used in local arbitral practice in most jurisdictions in the South 

Korea, the IBA Guidelines were referenced in 95 per cent of reported cases that involved 

conflicts of interest. Most of the respondents (89 per cent) consulted or relied on the IBA 

Guidelines when selecting arbitrators for international tribunals when acting as counsel. 

Considering the environment and the frequency of referencing to IBA Guidelines along with 

specific nature of the dispute the Respondent claims that, the IBA Guidelines should be 

applicable also in the current proceedings. 

24. In Additional to that the practice established in the IBA Guidelines were adopted from the 

Article 12 of the UNCITRAL Rules,11 which is relevant for the current dispute, therefore the 

Respondent submits the application of the IBA Guidelines due to the already abovementioned 

thorough elaboration on the issue of the conflicts of interest. 

25. IBA Guidelines set forth in General Standard 3 (a) subjective test for the disclosure of the 

arbitrator:” If facts or circumstances exist that may, in the eyes of the parties, give rise to doubts 

as to the arbitrator’s impartiality or independence, the arbitrator shall disclose such facts or 

circumstances to the parties, the arbitration institution or other appointing authority (if any, 

and if so required by the applicable institutional rules) and the co-arbitrators, if any, prior to 

accepting his or her appointment 7 or, if thereafter, as soon as he or she learns of them.”  

26. Respondent has serious doubts that Mr. Mason is partial considering the statements he made 

in the podcast. Mr. Mason doubted about the abidingness of the climate change treaties saying 

that: “if they can be considered as treaties at all“, which caused exactly those doubts in the eyes 

of the Respondent since all its actions, which led to the eventually to the Arbitration dispute, 

were all influenced especially by the Climate Change Treaty (Soul Agreement on Climate 

Change12), by which was the Respondent legally bound. 

 
10 ICS Inspection v. Argentina  ¶ 2. 
11 The explanation to General Standard 2: (a) If the arbitrator has doubts as to his or her ability to be impartial and independent, 
the arbitrator must decline the appointment. ….The wording ‘impartiality or independence’ derives from the widely adopted Article 12 of 
the United Nations Commission on International Trade Law (UNCITRAL) Model Law, and the use of an appearance test based on 
justifiable doubts as to the impartiality or independence of the arbitrator, as provided in Article 12(2) of the UNCITRAL Model Law, 
is to be applied objectively (a ‘reasonable third person test’). Again, as described in the Explanation to General Standard 3(e), this standard 
applies regardless of the stage of the proceedings. 
12 Problem, p. 35. 
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27. According to the Commentary on IBA Guidelines Impartiality relates to a state of mind, 

sometimes evidenced through conduct demonstrating that state of mind. An arbitrator is 

partial towards one party if he displays preference for, or partiality towards one party or against 

another, or whether a third person reasonably apprehends such partiality.13 

28. Respondent submits that third reasonable person would conclude that Mr. Mason is partial 

too. Respondent points out to the Author‘s comments in the Article referring about the Hewer 

Plants JSC vs Wellfalcon14. In the eyes of the Author statements made by Mr. Mason in the 

podcast arise doubts likewise by the Respondent. 

29. “The test applicable to impartiality is subjective in the sense that it goes to the actual state of 

mind and where applicable, ensuing conduct of the arbitrator. However, it is objective in the 

need to determine by some external measure whether a reasonable person would consider that 

state of mind as constituting partiality or would have a reasonable apprehension of it being 

so.” 15 

30. The Author of the IAN Article is the external measure, which determines that a reasonable 

person has considered that state of mind as constituting partiality. 

31. The Respondent believes that the Mr. Mason will favor the Claimant over him for his personal 

opinions and not for the reasons relevant for the current case.   

32. Despite that the IBA Guidelines set forth in 4.1.1 of the Green list that if the arbitrator has 

previously expressed a legal opinion (such as in a law review article or public lecture) 

concerning an issue that also arises in the arbitration (but this opinion is not focused on the 

case), it is not reason for disclosure or doubts as to his or her impartiality. However, it is 

important to distinguish between expressing opinions on legal issues and expressing own 

preferences how Mr. Mason did in the podcast, where he totally questioned the whole purpose 

of the climate change treaties. Moreover, it is important to note that, this is not a legal issue, 

which would not be essential for the case. Conversely, it is crucial to respect validity of the 

climate change treaties for the current case. 

33. Further the other comments Mr. Mason made in the Arbitration Station on 9 May 2019, where 

he recommended: “understanding a project from the financial side is what helps to find a right solution for 

a case”. This is again something, what rises serious concerns by the Respondent, whether Mr. 

 
13TRAKMAN, p.  7. 
14 Problem, page 50, line 1263-1264. 
15TRAKMAN, p. 7. 
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Mason will be willing to assess all circumstances and arguments, which are relevant for the case 

and not only the financial side, which is especially related to the Claimant. 

34. Taken that together with the decision he issued in the Hewer JSC v. Wellfalcon and then his 

later celebration of prevailing financial approach above the environmental in that case16, those 

circumstances all in all give rise to the justifiable doubts, not only in the eyes of the Respondent, 

but in the eyes of the third reasonable person. 

35. Lastly, Respondent asserts that in this case it raised doubts as to impartiality of Mr. Mason and 

invokes on the Yves Derains and Eric Schwartz, who noted that17 whatever the actual merits of the 

challenge, it would be best ultimately for the arbitrator to be replaced, “in order to permit the arbitration to 

proceed in a better climate of confidence and trust and to minimize the likelihood of recourse against the arbitral 

award.”18 

36. This approach is no wise unusual practice in the recent arbitrations. For instance, in Pey Casado 

v. Chile, an arbitrator believed a challenge to be unfounded but considered resignation was “the 

proper approach to allow these proceedings to continue without the distraction posed by [his] 

involvement.”19  

37. In another dispute a challenge submitted to the Permanent Court of Arbitration (PCA) 

Secretary-General, the arbitrator resigned. Despite believing the challenge unfounded, he 

thought the “very tone and groundless allegations created a situation of such hostility” that he 

could not serve effectively but regretted that a party could “poison the atmosphere through its 

own conduct” to “obtain the outcome it seeks.” 20 

38. As the investment arbitration nowadays faces to lot of pressure, as well political as public a 

current trend shifted the question of impartiality and independence of the Arbitrators along 

with threshold for the grounds for resignation, when there is maximal effort to prevent the 

controversy towards the issued awards and therefore the Arbitrators strive for smooth 

proceedings. Hence the Respondent asserts that Mr. Mason should resign notwithstanding the 

decision of the Tribunal.  

 
16 Problem, page 49. 
17 LEVINE. 
18 DERAINS, SCHWARTZ, supra note 2, p. 195. 
19 Victor Pey Casado v. Chile. 
20 See also SolEs v. Spain , ROSS. 
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II. THE TRIBUNAL HAS NO JURISDICTION TO HEAR THE 

DISPUTE 

Claims raised by the Claimant 

39. Claimant submits that GNB has acquired all rights of MFNB arising out of the Financing 

Agreement and, therefore, should be considered MFNB’s legal successor in all matters 

pertaining the Financing Agreement. 

40. Furthermore, the Claimant submits an assignment of claim under domestic law has the same 

effect as assignment done under international law, and thus the claims under ASNEC Energy 

Investment Treaty were assign in this manner. 

41. Moreover, Claimant submitted the dispute to arbitration against the wrong Contracting Party, 

Claimant should have filed the arbitration against ASNEC. 

Access issues 

 
42. GNB is not entitled to bring claims under the ASNEC Energy Investment Treaty. This 

Tribunal does not have jurisdiction to hear Claimant’s case due to the fact that GNB does not 

own nor has it ever made any investment under the Treaty concerning the Encouragement and 

Reciprocal Protection of Energy Investments in the ASNEC Region, so that none of 

jurisdictional requirements have been met. The only person that could have the potential 

standing to bring an action in the dispute could be MFNB, who is, as the Claimant explicitly 

acknowledges the true investor. Thus, ratione personae condition is not met. 

43. It is uncontroversial in Public International Law that treaty claims are necessarily intuitu personae, 

i.e. have a close link to the personality of the original investor, which imposes limits on their 

assignability.21 The Claims are unique and cannot be openly transferrable as financial 

instruments are.22 Furthermore, both general international law and the ASNEC Energy 

Investment Treaty do not contain any legal framework for the assignment of claims. 

44. The cornerstone for the system of investment treaty arbitration is the notion of a quid pro quo 

between a foreign investor and the host state.23 This principle gives the investor the right to 

bring international arbitration proceedings against the host contracting state in exchange for 

 
21 GOH, p. 14. 
22 GOH, p. 2. 
23 DOUGLAS, p. 161. 
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contributing to the flow of capital into the economy of the host Contracting State.24 This 

contractual reduction of the state sovereignty imposes certain requirements on the investor, 

that must be met in order to submits the dispute. At this point, the respondent deems it 

necessary to address these requirements of investment arbitration. 

45. In other words, in order to have jurisdiction over the dispute, generally four well know 

conditions must be met, according to art. 25 ISCID but also settled case law25:  

a. A condition ratione personae: the dispute must oppose a Contracting State and a national 

of another Contracting State; 

b. A condition ratione materiae: the dispute must be a legal dispute arising directly out of 

an investment; 

c. A condition ratione voluntaris: The Contracting State and the investor must consent in 

writing that the dispute be settled through arbitration; 

d. A condition ratione temporis: reflecting a relevant time. 

Ratione materiae 

46. The argument that the Claimant is not an investor confirms the fact that the he did not make 

any investment as it is required by the Investment definition under Article 1 of the ASNEC 

Energy Investment Treaty. 

Article (1) - Definitions 

“Investment” means every kind of asset owned or controlled by Investor of a Contracting 

Party…26 

47. The rights covered by the Financing Agreement which were to be transferred cannot be 

regarded as investments and therefore cannot be protected by the Investment Agreement. 

What is and what is not an investment has been already solved by case law. Even in this 

particular case, it is necessary to be let by previous case law in respect to the international 

standard rules and use the test formulated in 2001 by the case of Salini et al v. Morocco.27 The 

Salini test defines an investment as having four elements: (1) a contribution of money or assets; 

 
24 Ibid. 
25 Phoenix Action, Ltd. v. The Czech Republic. 
26 Problem, p. 61. 
27 Salini et al v. Morocco. 
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(2) a certain duration; (3) an element of risk; and (4) a contribution to the economic 

development of the host state.28 

48. It is undoubtable that in the case of Claimant, the criteria needed to obtain an investment are 

not met. The Salini test would easily be fulfilled by a real investor, MFNB. MFNB financed 

the construction of the power plant Ticadia-1 in December 2010 with estimated lifetime of 40 

operational years, undertook the risk of its investment relying on the provisions of ASNEC 

Energy Investment Treaty and through the establishment of a new energy source in the country 

has contributed to further growth of the domestic economy29. By contrast, trying to confirm 

the fulfilment of these criteria by GNB, we encounter a problem with more than one of them. 

Even if we were to accept that GNB contributed its money in some way, it would certainly not 

be a contribution in the sense of an investment, but merely a repurchase of claims or rights 

under national law between two legal entities as in everyday business. Therefore, this non-

investment could never have any duration because it was not actually made. Moreover, 

domestic trade under national law, which is prevalent in the ordinary course of trade, does not 

constitute a substantial contribution to the economy of the contracting State concerned. 

49. The only person who actually meets the criteria of the investment, as Claimant does not 

oppose, is MFNB, who provided significant funding for the construction of Ticadia-1 power 

plant. The legal dispute must be reasonably closely connected to the underlying investment 

transaction.30 To consider GNB as a true investor who has made an investment would incline 

to overturning Salini settled standards and create uncertainty around investments arbitration 

claims. As a result, ratione materiae requirement is not met. 

Ratione temporis 

50. In case of temporal requirement, the question is whether the Investment has been protected 

by an operative treaty at the time of the breach.31 

51. The ASNEC Energy Investment Treaty in its Article 13 states: “The Treaty shall also apply to 

Investments made prior to its entry into force by Investors of a Contracting Party in the 

territory of another Contracting Party consistent with the latter’s legislation.”32 Provision of 

this Article expects to cover also the investments made prior to the Treaty enter into force. 

The sentence borrows the definition of investment and investor as described in Article 1 of 

 
28 GRABOWSKI. 
29 Problem, p.14, line 290. 
30 DISPUTE SETTLEMENT. 
31 DOUGLAS, p. 290–92, 328–29. 
32 Problem, p.64. 
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the Treaty. However, as it has been already argued, GNB (with regard, inter alia, to the 

investment criteria) made no investment under ASNEC Energy Investment Treaty, nor he is 

an investor under the same contract. On that basis, the requirement ratione temporis cannot be 

objectively fulfilled in relation to GNB. 

Ratione personae 

52. In order for a transaction to be regarded as an international investment, the requirement of 

directness must be applied, which in other words means that the dispute must be closely linked 

to the investment made by the investor itself.33 Thus, an investment treaty claim can be 

properly characterized as a ‘direct claim’ and not a ‘derivate one’.34 The purpose of direct claim 

is to enable a direct action brought by the true complainant to face the true defendant.35 This 

is the basic principle on the basis of which the conditions for international arbitration have 

long been created. Directness establishes certitude in the person of the investor on the one 

hand and in the person of the state on the other and constitutes a doctrine which prevents the 

maintenance or champerty - support of litigation by a stranger without just cause.36 

53. ASNEC as well as the Republic of Laoc are contracting parties of the ASNEC Energy 

Investment Treaty. Among other provisions this Treaty also include the definition who is and 

who is not to be deemed as the investor. To reach this definition the case law requirements 

also need to be accomplished. These demands were known to all potential investors and also 

to the MFNB when it decided to make the investment covered by this Treaty. Thus, no other 

person, let alone the Claimant, can become an investor without the consent of the contracting 

state. Only the consent of the contracting state can lead to the transfer of the claim to a third 

party, who will then be endowed with benefits from the particular BIT. General international 

legal standards, on the other hand, do not know the method of claims’ transmission, which 

would in itself implicitly include the effect of state consent. Based on the tenuous link between 

the investor and the contracting state the host state files the objection to the ratione personae 

jurisdiction.37 

[a] Assignment with no effect of subrogation 

54. Respondent considers it important to first address the issue of assignability of a claim. 

Generally speaking, by virtue of an assignment, the “assignor” transfers the international legal 

 
33 DISPUTE SETTLEMENT. 
34 GOH, p.5. 
35 PAULSSON. 
36 NIEUWVELD. 
37 DOUGLAS, p. 324. 
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and beneficial rights arising from an Investment to the “assignee”, who steps into the assignor’s 

shoes. The assignment allows for a substitution of the old creditor (assignor) with a new 

creditor (assignee) vis-à-vis the original debtor with respect to the same credit, whose underlying 

binding relationship remains unchanged38(subrogation).  In other words, the act of assignment 

is eligible to transfer an investment claim from one person to another. Accordingly, the new 

creditor enjoys the same rights as the old one, including ancillary rights, which may consist of 

the right to arbitrate in case of default by the debtor of its obligations under the treaty. 

Conversely, the debtor may raise the same objections against the assignee as it could have done 

against the assignor.39 

55. It has been a long period of time when the Investment tribunals are challenging whether there 

should be a general prohibition against the assignment of investment treaty claim.  Nowadays 

approach agrees that it is not possible to assign an international contract when the contract 

expressly states otherwise or was entered into because of the unique characteristics of either 

of the contracting parties (i.e. instuitu personae).40 The later reason is also our case. Just as 

Claimant states in its submission of the dispute, MFNB was present at all relevant meetings 

with the Laocan government and personally negotiated the conditions of construction with the 

Ticadian Municipality officials41, the Laocan organ42, that had chosen this particular investor, 

who had had the potential to develop the region, as well as the MFNB had chosen the Ticadia 

from an economic perspective. 

56. The investment treaty rights need to be deemed as sacrosanct and unique. As the tribunal in 

Mihaly v Sri Lanka opined “…the sanctity of the privity of international agreement is not intended to create 

rights and obligations for non-parties”43. This statement uncontestably proofs that a treaty claim is a 

unique entitlement which cannot be assigned like a stock or simple chose-in-action.44  

57. Moreover, one of the most challenging issues concerning the assignment is to accomplish the 

requirement of temporal jurisdiction, otherwise the tribunal does not approve that the claimant 

has standing, and jurisdictional requirements will not be met. Generally, in contradistinction to 

 
38 Spanish Supreme Court, STS 6222/2002. 
39 RUGGERO DI BELLA. 
40 Ibid. 
41 Problem, p. 5, line 67. 
42 ARS, art. 4. 
43 Mihaly v. Sri Lanka. 
44 GOH, p. 13 
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assignment after the initiation of the claim, the assignment made before the arbitration is 

instituted, as in this case, will more likely be declined.45 

[b] Subrogation in the present case is not compatible with ASNEC Energy Investment 

Treaty 

58. The ASNEC Energy Investment Treaty establishes a legal framework in order to encourage 

the economic growth and development as well as to promote long-term cooperation in the 

energy field in the ASNEC Region. 

59. The assignment of the existing claim under this Treaty from the guaranteed investor to a third 

party must be made under the subrogation clause. Otherwise the assignment of the investors 

rights and claims to the third person might not be accepted under applicable international law.46 

Subrogation could be defined as a product of equity, which prevents unjust enrichment.47 The 

term has its origin in insurance law, where the insurer steps into the insured’s shoes, thereby 

allowing an insurer to recover the amount it has paid for a loss by suing the party that caused 

the lost.48The subrogation entitles the party to receive the same treatment in respect of the 

rights and claims acquired by virtue of the assignment, and the same payments due pursuant 

to those rights and claims as the investor was entitled to receive. 

60. Subrogation as such must first be recognized by the other party by its given consent.49 

Although, on 1 July 2017, MFNB and GNB concluded as Assignment Agreement according 

to which the rights under the Financing Agreement, all claims against Mountaintop as well as 

the rights to claim compensation from Laoc under the ASNEC Energy Investment Treaty 

should have been assigned to GNB, the Assignment Agreement did not and could not transfer 

the Treaty claims. MFNB had only right to assign the claims of Financial Agreement under the 

national law because the relevant consent was not obtained and thus the claims have not been 

transferred in a recognizable manner under international law. 

61. This assertion stated in previous paragraph is based on the fact that, GNB did not notify its 

claims to Laoc until roughly one year later and simultaneously commenced the present arbitral 

proceeding. However, mere notification is not sufficient for an effective assignment of a claim 

under international law, but the explicit consent is requisite. Due to the lack of concrete explicit 

 
45 Ceskoslovenska Obchodni Banka, A.S. v. The Slovak Republic. 
46 ECT. 
47 TRIPATHI. 
48 ECT. 
49 Ibid. 
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consent of the other party, the republic of Laoc, there is no valid assignment. Failure to comply 

with these established international standards would lead to abuse of foreign direct investment 

rules consisting in the absolute loss of control over the identity of the other party and failure 

to meet the definition50 of an investor. 

62. In conclusion, in the case of ASNEC Energy Investment Treaty the only permitted solution 

to successfully transfer rights under international law is through initial subrogation, by which 

the other party acknowledges the substitution in the person of the investor by written consent.  

However, since the investor did not obtain explicit written consent to subrogation in the 

present case, it cannot be claimed that the assignment of the rights of an investor to a third 

party has potential to be validly recognized, nor that the defendant acquired the status of 

investor. And thus, the Tribunal must decline the jurisdiction. 

[c] Claimant’s claims must be dismissed as to directed against wrong Contracting 

Party 

63. Republic of Laoc is a member of a regional economic integration organization ASNEC, created 

on 3 February 2012, and as such is bound by the Founding Treaty of ASNEC. Pursuant to 

Article 115 of that document, ASNEC exercises its competences by adopting, regulations, 

directives, decisions, recommendations, and opinions.51 ASNEC take its decisions by a majority of three 

fourths of its members. 

64. As the Founding Treaty provides: “The Directive is binding, as to the result to be achieved, 

upon each Member State to which it is addressed, but shall leave to the national authorities the 

choice of form and methods.”52 

65. The provision therefore imposes an obligation to adopt the directive, otherwise the Member 

State is exposed to the possibility of facing a breach of the obligation to enforce or implement 

a legal act of the organization in the form of suspending the Member State's rights deriving 

from the Founding Charter and/or imposing a lump sum or penalty payment. However, even 

these measures do not remove the obligation to implement the Directive and bring it into force 

in that particular Member State.53 

66. The wording of Article 120 of the ASNEC Founding Treaty further stipulates that: “The 

Association enforces or implements its legal acts through the organs of its Member States.“ This enforcement 

 
50 Salini et al v. Morocco. 
51 Problem, p. 33, line 789 – 791. 
52 Problem, p. 33, line 794 -795. 
53 Problem, p. 34, Article 124 of Founding Charter. 
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and implement should then be guided primarily by the Articles on the Responsibility of 

International Organizations, in particular its Articles 6 and 7.54 The said body (including the 

legislative one) of a member state must thus be understood as the body of the Organization 

exercising its will. 

67. According to the wording of the Articles: “The conduct of an organ or agent of an international 

organization in the performance of functions of that organ or agent shall be considered an act of that organization 

under international law, whatever position the organ or agent holds in respect of the organization.”55 It is 

therefore unacceptable for Member States to be automatically liable for breaches of 

international law by an international organization solely on the basis of their membership. 

68. In our case, the liability for breach of obligations under the ASNEC Energy Investment Treaty, 

to which both Laoc and ASNEC are parties, is examined. Although the investment is made in 

a particular Member State within the ASNEC region, it is not said that all potential 

interventions in the investment are coming from that particular Member State. An international 

organization may also influence the investor indirectly, as in the present case, by means of a 

directive or decision addressed to the Member State, according to which it acted in a 

predetermined manner.56 

69. International law allows aggrieved investors to make their claims not only against a Member 

State but also against the international organization itself. Thus, in the event of a breach of an 

international obligation caused by the issuance of an act of an international organization, the 

investor is entitled to bring the arbitration directly against that international organization, 

whose legislation the Member State has exercised only as its organ (according to the Draft 

Articles). Likewise, in this case, Claimant should have filed the arbitration against ASNEC, 

which is also a Contracting Party to the ASNEC Energy Investment Treaty. 

A. Summary  
 

70. The Respondent concludes that Claimant does not have a legal standing in this case. According 

to what has been already stated above, the Claimant does not fulfil the requirements to achieve 

the tribunal’s jurisdiction. Most importantly, the GNB cannot meet the ratione personae 

condition because it did not make any investment. The criteria of the investment were set in 

the past and are verifiable based on the Salini test. The rights which were allegedly transferred 

 
54 Problem, p. 33, Article 120 of Founding Charter. 
55 ARIO, art. 6 and 7. 
56 HAPP. 
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by means of the Assignment Agreement, which was allegedly to cover all the rights arising 

from and in connection with the financing of the coal-fired power plant, are therefore not 

investments. According to the ASNEC Energy Investment Treaty it is only the person of the 

investor, who is covered by its provisions. During the long-term preparation of the investment 

in the construction of the coal-fired power plant, the investor was carefully selected by the host 

state. This investor became the MFNB, which participated in all decisive negotiations and was 

considered by Laoc as an investor. This entity was, in exchange for its investment, endowed 

with a direct right to submit a dispute to international arbitration and with the state’s 

unconditional consent to arbitrate the investment claim.57 

71. Investment claims are sacrosanct and unique. This applies all the more when they are linked to 

a specific person of the investor. Achieving their transfer is then very difficult, if not 

impossible. The claims and rights under the ASNEC Energy Investment Treaty cannot be 

lawfully assigned through mere notification of the contracting state, who had chosen its 

investor after the careful and long selection. This is a fortiori when they are linked to a specific 

person of the investor. Achieving their transfer is then very difficult, if not impossible. If the 

investor's position were to be transferred in this case, it would have to take place in a way that 

includes the consent of the contracting state and the inclusion of a subrogation clause, and in 

a form that corresponds to the form of the original commitment. As none of these criteria was 

met, and thus the claims and rights under the ASNEC Energy Investment Treaty could not 

have been assigned. 

72. The Claimant had determined the wrong Respondent of his issue. The State of Laoc is a 

Member State of an ASNEC international organization and from this position is bound by the 

Founding Charter. The Founding Charter defines, among other issues, the competences of an 

international organization and the areas in which the Member States have transferred particular 

part of their sovereignty to an international organization in order to decide on the legislative 

regulation of these issues through common procedures. Member States are obliged to 

implement the measures taken, even if they voted against, in their national law. Otherwise, they 

face sanction, but even that cannot relieve them of this obligation. The liability for the adoption 

of a directive by an international organization under the rules, to which the Member States 

have given competence, it is therefore attributable to that international organization. In the 

further implementation and enforcement of the adopted rules, a particular state acts only as a 

body of an international organization. 

 
57 Problem, p.64, Article 10. 
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II. PART TWO: MERITS 

I. THE RESPONDENT’S ACTION DID NOT VIOLATE ARTICLE II 

OF THE ASNEC ENERGY INVESTMENT TREATY 

73. Respondent submits that it did not violate Article II of the ASNEC Energy Investment Treaty 

and thus it did not breach its obligation to treat the investment fairly and equitably nor did it 

breach Claimant’s legitimate expectations.  

74. Article 2 of ASNEC Energy Investment Treaty reads „[e]ach Contracting Party shall accord at all 

times to Investments of Investors of other Contracting Parties fair and equitable treatment. The Investments 

shall also enjoy the most constant protection and security and no Contracting Party shall in any way impair by 

unreasonable or discriminatory measures their management, maintenance, use, enjoyment or disposal. In no case 

shall such Investments be accorded treatment less favorable than that required by international law, including 

treaty obligations. “ 

75. Although there isn’t a single unified theory of FET standard, it is said to be an ‘absolute’, ‘non-

contingent’ standard of treatment. It is considered to be so because it has its own normative 

content independent from national law, and its exact meaning has to be determined by 

reference to specific circumstances of application58. 

76. As time went on and investment awards were brought several elements of the FET Standard 

have been identified. Traditionally, the protection of legitimate expectations is recognized as 

the key element of FET Standard. 59 Another element required for a conduct to be in 

compliance with the FET Standard is that the conduct must have been executed in due process, 

which stems for example from Waste Management v. Mexico60 or Genin v. Estonia61. Protection 

against manifest arbitrariness has been recognized as another element of FET Standard as well 

according to tribunals, e.g. Enron v. Argentina62. Last but not least, non-discrimination has been 

regarded as another element of FET Standard, this has been confirmed by tribunal in Saluka v. 

Czech Republic63 or Waste Management v. Mexico64.  

 
58 LERMYTE, p. 21. 
59 UNCTAD, p. 63; Electrabel v. Hungary, par. 7.75, SCHREUER, DOLZER. 
60 Waste Management v. Mexico, ¶ 98. 
61 Genin v. Estonia, ¶ 366. 
62 Enron v. Argentina, ¶ 281. 
63 Saluka v. Czech Republic, ¶ 461. 
64 Waste Management v. Mexico, ¶ 98. 
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77. Respondent hereby submits that it did not breach the elements of FET Standard discussed 

below. 

[A] RESPONDENT DID NOT BREACH CLAIMANTS’ LEGITIMATE EXPECTATIONS 

78. Legitimate expectations are recognized as the dominant element of FET. 65 The doctrine of 

legitimate expectations is a way of giving a legal protection “to expectations by expression to the 

requirements of predictability, formal equality, and constancy inherent in the Rule of Law.”  66 

79. Finding whether there was a violation needs a proper examination and the violation is found 

in situations where “[c]ontracting Party’s conduct creates reasonable and justifiable expectations on the part 

of an investor (or investment) to act in reliance on said conduct, such that a failure by the NAFTA Party to 

honor those expectations could cause the investor (or investment) to suffer damages.” 67  

80. Moreover, the grounds for investor‘s legitimate expectations can derive from either specific 

commitment addressed to the investor personally68 [a] and from a legal framework in effect at 

the time of the investment69 [b] and the violation is thus found in situations where a contracting 

party failed to act in compliance with any of those.  

[a] Representations made by the RESPONDENT did not give rise to CLAIMANT’S 

legitimate expectations 

81. It has been implied by the Claimant that it relied on the representations made by the Governor 

of Ticadia before the investment was made.70 Respondent hereby submits that those 

representations weren’t specific enough to be considered as representation which the Claimant 

could have relied on to make an investment.   

82. According to tribunal in El Paso v. Argentina two types of commitments might be considered 

specific: those specific as to their addressee and those specific regarding their objective and purpose71. During 

one of the meetings between the representatives of MFNB, Mountain top and municipality of 

Ticadia the Governor of Ticadia promised to ensure that all relevant government officials will, within the 

scope of the competence conferred on them by the Laocan law, be instructed to cooperate with Mountaintop to 

the fullest extent possible not only during the construction process but also after the launch of Ticadia-172. 

 
65 ZEYL, p. 207. 
66 SCHØNBERG, p. 13-14. 
67 Thunderbird v. Mexico. 
68 UNCTAD, p. 69. 
69 UNCTAD, p. 69. 
70 Notice of Arbitration, ¶ 75. 
71 El Paso v. Argentina, ¶ 375. 
72 Exhibit C-2, page 10 of the Problem. 
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Respondent submits that the representation made towards Mountaintop and MFNB may be 

specific as to their addressee, but they cannot be deemed specific as to its content. The only 

promise the Governor made was that relevant officials will cooperate with the investors, but 

that representation is too vague. The word „cooperate “can mean way too many things raging 

from issuing necessary permits to providing work force for building the plant. The 

representations were not specific enough as to its content.   

83. According to the tribunal in Charanne v. Spain “in the absence of a specific commitment, an investor 

cannot have a legitimate expectation that existing rules will not be modified.” 73  The Claimant was never 

given any assurance nor any specific commitment which would imply that the legal framework 

at the time of the investment will remain unchanged. 

84. The Republic of Laoc ratified UNFCCC on 13 June 199774. As it is known the aim of said 

treaty is to stabilize greenhouse gas concentrations in the atmosphere at a level that would 

prevent dangerous anthropogenic interference with the climate system75.  The Claimant must 

have been aware of this fact by the time it started considering investing in Laoc.   

85. In conclusion the representations made by the Governor of Ticadia weren’t specific enough 

for the Claimant to constitute an expectation on the basis of said representations.  

 

[b] Legal framework at the time of the investment  

86. It is Respondent’s undisputed right and obligation to amend its legal framework in reaction to 

social, economic and environmental developments in its territory. FET Standard shouldn’t be 

interpreted in a way which would mean that no change can be made in the legal framework if 

the situation requires the change. As expressed in Micula v. Romania “the fair and equitable 

treatment standard does not give rise to regulatory stability per se, rather, a state has a right to regulate and 

investors must expect that legislation may and will change.”76 According to the tribunal in EDF v. 

Romania „the FET obligation cannot serve the same purpose as stabilization clauses specifically granted to 

foreign investor “77. Moreover, as it has been stated by the arbitral tribunal in Parkerings-

Companiet AS v. Lithuania that “[i]t is each State’s undeniable right and privilege to exercise its sovereign 

legislative power. A State has the right to enact, modify or cancel a law at its own discretion. Save for the 

 
73 Charanne v. Spain, ¶ 499. 
74 Page 76 of the Problem. 
75 Article 2 of UNFCCC. 
76 Micula v. Romania, ¶ 666. 
77 EDF v. Romania, ¶ 218. 
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existence of an agreement, in the form of a stabilization clause or otherwise, there is nothing objectionable about 

the amendment brought to the regulatory framework existing at the time an investor made its investment.” 78 

No stabilizations clause ever existed in the contractual relationship between the investor and 

Respondent.  

87. When filing the Notice of Arbitration Claimant relied on the Article II of ASNEC Energy 

Investment Treaty which stipulates that “[e]ach Contracting Party shall accord at all times to Investments 

of Investor of the other Contracting Parties fair and equitable treatment” 79.  In order to interpret a treaty 

a reference to VCLT is to be made. As Article 31 of VCLT stipules “A treaty shall be interpreted 

in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and 

in the light of its object and purpose.”  To comply with said provision of VCLT, Article II of ASNEC 

Energy Investment Treaty can’t be interpreted as a sole provision but in context with the whole 

treaty and thus in context with Article IX which states that “The treaty shall not preclude any 

Contracting Party from adopting or enforcing any measures necessary to protect human, animal or plant life or 

health.” 80  The interpretation of those two Articles gives the state a possibility to change its law 

accordingly to current events and development and also proves the non-existence of any sort 

of stabilization clause. However, according to Article IX par. 2 “such measure shall be duly motivated 

and shall not nullify or impair any benefit one or more other Contracting Parties may reasonably expect under 

this Treaty to an extent greater than is strictly necessary to the stated end.” 81 

88. The motivation lies within the fact that the measure was taken to protect the well-being and 

health of the Laocan citizens. Coal-fired power plants phase out is in line with the requirement 

of reasonableness as is required by the Article IX par. 2 of ASNEC Energy Investment Treaty. 

Respondent’s environment and its citizens can serve as proof that climate change is not a 

modern myth or a hoax. Since the beginning of this millennium each year a natural disaster 

occurred in Laoc. It has been scientifically proven that those most likely occur because of 

greenhouse emissions made by numerous coal plants operating in Laoc. 82 It comes to show 

that there is a correlation link between the disasters and climate change. Claimant couldn’t have 

assumed Respondent won’t implement any measure which would prevent more disasters from 

happening or any measure that would protect its citizens when the environment itself showed 

that an action towards its protection is well overdue. Regulating is essential to the efficient 

 
78 Parkerings-Companiet AS v. Lithuania, ¶ 332. 
79 Page 63 of the Problem. 
80 Page 64 of the Problem. 
81 Page 65 of the Problem. 
82 Page 31 of the Problem. 
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functioning of the state, hence alien investors must take that into consideration when deciding 

whether to make an investment in a certain host country. It is a generally accepted that 

legitimate manifestation of state’s right to regulate must be a bona fide regulation for the 

purpose of protection of the public welfare. 83 

89. One of the main issues that every government had to deal with in the near past is without a 

single doubt climate change. Global warming and climate change are not a new phenomenon 

but only recently the governments and more people have started paying more attention to it. 

Every government has quite a few tasks but one of them most certainly is the protection of its 

citizens, their wellbeing and health. As the Claimant is surely well aware, there is an IPCC 

initiative whose role is to provide “comprehensive, objective, open and transparent basis the scientific, 

technical and socio-economic information relevant to understanding the scientific basis of risk of human-induced 

climate change, its potential impacts and options for adaptation and mitigation.” 84 In IPCC’s report 

published in 2012 the authors very deeply analyzed the impacts of climate change on the natural 

physical environment. As far as the floods are concerned “[l]iterature has detected the influence of 

anthropogenically induced climate change in variables that affect floods, such as aspects of the hydrological cycle 

including mean precipitation, heavy precipitation, and snowpack.”  85  

90. More and more evidence has come to light proving that ecologically important attributes of 

hydrologic regimes will be significantly altered by climate change. Those hydrologic regimes 

include rivers and wetlands, and exacerbate impacts from human water use in developed river 

basins.86 Scholars have also come to agreement that “[b]y the 2050s, climate change is projected to 

impact river flow characteristics such as long-term average discharge, seasonality, and statistical high flows (but 

not statistical low flows) more strongly than dam construction and water withdrawals have done up to around 

the year 2000.” 87 Taking the fact that Laoc has struggled with annual floods it is important to 

note that climate change had impact worsening the situation. Other proven consequences of 

 
83 Philip Morris v. Uruguay, ¶ 305. 
84 Principles governing IPCC work. 
85 IPCC 2012, p. 176. 
86 ALDOUS, p. 226; XENOPOULOS, p. 1557. 
87 DÖLL, ZHANG, p. 783. 
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climate change are droughts 88, extreme sea levels89, waves, 90 melting of massive ground ice 

and thawing of ice-rich permafrost, 91  sand and dust storms, 92 and many more. 93 

91. Laoc alongside ASNEC Member States and ASNEC itself ratified Seoul Agreement in 

December 2015. 94 This only comes to show that climate change is taken seriously not only by 

ASNEC but only by its Member States as individuals. It also proves that they are determined 

to avoid climate change consequences as mentioned above.  

92. Even if the Claimant is trying to argue that the change in legal framework came as a shock it 

cannot take away the trend of Energy Transition.  Article 3 of UNFCCC states that “the developed 

country Parties should take the lead in combating climate change and the adverse effects thereof.” 95 As Laoc 

is a developed country96 two great examples of developed countries switching to sustainable 

energy come to mind, Switzerland and Germany. In 2010 in Germany a law was passed which 

set the aim of greenhouse gas reductions of 80–95% by 2050 (relative to 1990) and a renewable 

energy target of 60% by 2050. 97 Switzerland, following Fukushima events, decided to switch 

to renewable energy sources and will try to be as self-sufficient and energy - independent as 

possible. 98  

93. Under UNFCCC the Contracting Parties share common but differentiated responsibilities and 

respective capabilities.99 This principle balances the need of Contracting Parties to take 

responsibility for climate change and the need to recognize differences in economic 

development between the Parties. 100 Recognizing that developed countries should take prim 

in combating climate change and since the Respondent has been a Contracting Party to the 

UNFCCC the Claimant should have taken that fact into account before making an investment.  

 
88 IPCC 2012, p. 167. 
89 Ibid p. 178. 
90 Ibid p. 180. 
91 Ibid p. 189. 
92 Ibid p. 190. 
93 Ibid p. 182-189. 
94 Page 58 of the Problem. 
95 Article 3 of UNFCCC. 
96 Page 56 of the Problem. 
97 ENERGIEWENDE, p. 4. 
98 NOTTER, p. 53. 
99 Preamble of UNFCCC; Article 3 and 4 of UNFCCC. 
100 EPSTEIN, p. 115. 
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94. Respondent argues that those were the motivation behind the change of the legal framework. 

The Claimant must have known change was inevitable. To protect the overall well-being of its 

citizens the Laocan government must have acted in the way it did. 

95. Not only the legal framework and alleged promise can be taken into account when considering 

whether FET Standard was breached. The overall situation in the host state and a subject of 

the investment are of very important value. Laoc is very dependent on coal industry. Coal 

industry contributes up to 1/5 to Laocan GDP, and 15 % of Respondent’s citizens are 

employed in coal related sector. 101  Ticadia was the only municipality without a single coal-

fired power plant. It is Respondent’s position that if the investor’s due diligence was properly 

contemplated the investor would have known that investing in the coal sector bares a high risk 

based on the fact that in order to prevent climate change and global warming from reaching 

abnormal levels that would be unbearable emissions needed to be restricted.  

96. Even though Laoc was on the more reluctant side of the spectrum concerning state’s and their 

step towards the protection of environment and dealing with the climate change, it ratified 

UNFCCC on 13 June 1997102. As it is known the aim of said treaty is to stabilize greenhouse 

gas concentrations in the atmosphere at a level that would prevent dangerous anthropogenic 

interference with the climate system103. The Claimant must have been aware of this fact by the 

time it started considering investing in Laoc.  

97. According to tribunal in Charanne v. Spain “in the absence of a specific commitment, an investor cannot 

have a legitimate expectation that existing rules will not be modified,”  104 which is exactly the same 

situation as the dispute at hand.  

98. To conclude, the adoption Law 66/2016 the Respondent can’t be considered as a breach of 

Claimant’s legitimate expectations and thus the Respondent did not breach its obligation to 

treat the investment fairly and equitably.  

[c] Proportionality of the regulation 

99. Proportionality and reasonableness are another two widely known principles included in the 

FET Standard and they tend to be associated with a full review of on the merits.105 Moreover 

„every action must be justified in terms of reasonableness, which means that it must be the result of a proper 

 
101 Page 5 of the Problem. 
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balance between conflicting considerations and reflect an appropriate means-ends rationality.“ 106 In the 

present dispute we are dealing with a state conduct which Claimant argues had a major impact 

on Claimant’s operation in Laoc.  

100. Any measure taken by the host state must be proportionate to investor’s legitimate 

expectations and their rights. That has been confirmed by the tribunal in Saluka v. Czech 

Republic which state that „[t]he determination of a breach of [the fair and equitable treatment standard by 

the host state] requires a weighing of the Claimant’s legitimate and reasonable expectations on the one hand and 

the Respondent‘s legitimate regulatory interests on the other.“107   

101. Regulating is essential to the efficient functioning of the state, hence alien investors must take 

that into consideration when deciding whether to make an investment in a certain host country. 

It is a generally accepted that legitimate manifestation of state’s right to regulate must be a bona 

fide regulation for the purpose of protection of the public welfare108. 

102. In EDF v. Romania the arbitral tribunal stated that if the state’s conduct was organized and 

designed to bring about the taking and destruction of its investment there would be a basis for 

violation of the FET Standard.109 If the state's measure would show signs of direct effect it 

couldn’t be considered a bona fide measure. The behavior of the Republic of Laoc and its 

government showed no signs of that. The measure was adopted in a proper way and is aimed 

towards all coal fired power plants operators and thus cannot be considered as a direct attack 

towards Claimant. The Respondent argues that the measure is to be considered a bona fide 

regulation as the measure was adopted in order to protect the public welfare and lacks any 

signs of direct attack towards the Claimant.  

103. As it has been already mentioned, up to 20 % of Laocan GDP is made up by the coal-sector 

and 15 % of all Laocan workforce is employed in the coal sector. Coal sector phase-out will 

have impacts on the Laocan GDP, and the unemployment rate will rise. The Republic of Laoc 

won’t benefit from the phase out at all, on the contrary to protect the health and the 

environment the Respondent took a step which will have negative impacts.  

104. In the following paragraphs the Respondent will show that the measure was proportionate in 

a sense of FET Standard. 

 
106 COHEN-ELYA, PORAT, p. 21. 
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105. In order to deem whether a certain measure taken is proportionate or not applying so-called 

proportionality test is inevitable. This test consists of three cumulative criteria and has been 

applied by arbitral tribunals in the past.110 Firstly, the measure must be suitable meaning a causal 

relation between the measure and its objective must exist111 [a], second, the taken measure must 

be necessary in the sense that the objective of the measure cannot be reached by less restrictive 

means112 [b] and thirdly the measure must be proportionate stricto sensu113 [c].  

[a] The measure is suitable 

106. The very first step taken in proportionality analysis is the suitability of measure in question 

meaning there must exist a reasonable connection between the act that interferes with a right 

and its legitimate purpose114. The interference must adequately contribute to achieving the 

objective set by it. The objective of the Law 66/2016 was to protect the Laocan citizen’s health 

and well-being as well as to protect the Laocan environment. By phasing-out coal-fired power 

plants the pollution level will drop enormously and so will the greenhouse emissions. That goes 

hand in hand with the global warming and climate change. Beside that the Law 66/2016 was 

adopted to fulfill its obligation as an ASNEC Member State. According to Article 7 of Coal 

Directive „[i]n order to reach or exceed the Association target set in Article 2, each Member State shall reduce 

the percentage of its final gross production of energy from coal-fired power plants to 0 by 31 December 2028.“  

The Article 2 reads as follows: „[i]n order to achieve the Goal, ASNEC Member States shall collectively 

ensure that the share of energy from renewable sources in the Association’s gross final consumption of energy in 

2030 is at least 75 %.“ 

107. It was Respondent’s obligation to bring into force the laws, regulations and administrative 

provisions necessary to comply with the Coal Directive. 115 The Coal Directive was enacted to 

comply with ASNEC’s commitment under Seoul Agreement on Climate Change and with the 

Nationally Determined Contribution of the ASNEC and its Member States to cut emissions 

by at least 50 % below 2012 levels by 2030. 116 However, notwithstanding the reasons behind 

the adoption of the Law 66/2016 the regulation is still suitable to comply with Respondent’s 

international obligation and also to protect the environment, citizens and their well-being.  
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 [b] The measure is necessary 

108. The second step when considering whether the measure was proportionate is to consider the 

necessity of the measure which means whether the aim could have been met by implementation 

of a less restrictive mean.117 Considering that the set objective is decreasing greenhouse house 

emission and that coal-fired power plants emitted over 10 Gt CO2 in 2018.118 Respondent 

believes that the measure is indeed necessary. Just to put that in perspective the overall 

greenhouse emission in 2018 was 55 Gt CO2
119

.  Besides that, the Respondent repeatedly states 

that it had to deal with annual floods that take thousands of lives and cause millions of dollars 

in property damage.120 The cause behind those floods was scientifically proven to be the coal 

plants operated in Laoc.121 The Respondent had to take action in order to avoid increasing 

magnitudes of the floods and the floods in general. In order to cut emissions which is 

unequivocally necessary the Respondent decided to phase-out coal plants and decided to 

switch to renewable energy sources as there wasn’t a more effective measure to meet the set 

aim.   

[c] The measure is proportionate stricto sensu 

109. Last but not least there needs to be a balance between the effect of the measure on the 

Claimant’s investments and the aim sought by this measure.122  To fulfill its obligations as 

ASNEC Member State the Respondent has to phase-out coal-fired power plants by 31 

December 2028 and the Respondent decided to use the whole time period instead of phasing-

out the plants sooner even though they could decide to gradually reduce the coal-fired power 

plants gross production.123 Nevertheless in order to mitigate impacts the Respondent enacted 

Law 72/2016. If the investors affected by the phase-out decided to invest into the renewable 

energy sector, they were offered by the Law 72/2016 to enter into a 20-year energy supply 

contract at prices substantially above market value.124 The losses, if there were any, from the 

phase out could be countervailed by profits from that contract. Hence, the Respondent submits 

that its measure was also proportionate stricto sensu considering not also the effects the Law 

66/2016 had but also those effects of Law 72/2016 which has to be taken into account as well.  
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110. Finally, it may be concluded that the Respondent’s measure met all the criteria of the 

proportionality test as the measure is suitable, it is also necessary and proportionate.  

111. To conclude the Respondent’s submission, the Respondent argues that by adopting 

abovementioned measures it did not breach Claimant’s legitimate expectations and thus the 

Respondent did not fail to accord the investment fair and equitable treatment. 
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PRAYER FOR RELIEF 

The Respondent hereby request the Arbitral Tribunal to:   

 

(1) DECLARE that Mr. Perry Mason should be replaced in these proceedings 

 

(2) FIND that it doesn’t have jurisdiction over the present proceedings  

  

(3) FIND that Respondent did not breach its obligation to treat the Investment fairly and 

equitably and, thereby, did not breach Article II of the ASNEC Energy Investment Treaty;  

 

(4) FIND that Claimant is not entitled to damages  

 

(5) ORDER Claimant to compensate Respondent for all of their costs in this Arbitration and to 

bear alone the costs of the Tribunal and of KCAB International.   

 

 


