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STATEMENT OF FACTS 

Parties of the Dispute  

1. GNB (“Claimant”) is a joint-stock company incorporated under the law of the 

republic of Mercuria. Claimant entered into an assignment agreement with MFNB on 1 July 

2017 in regard to the rights and claims under the Financing Agreement. Mercuria is a member 

of the Association of Sovereign Nations for Economic Cooperation (“ASNEC”) and has 

ratified the ASNEC Treaty on 28 June 2012. 

2. The Republic of Laoc (“Respondent”) is a parliamentary State and member of 

ASNEC. The Respondent ratified the ASNEC Treaty on 21 June 2012 which contains 

investment protection provisions and investor-State dispute settlement mechanisms. 

The State of Laoc and its Coal Sector 

3. ASNEC Member States including Laoc have been suffering from natural disasters for 

the past two decades with the most frequent flood intensity occurring in Laoc. The 

environmental scientist conducted a research and found there is a direct correlation between 

the floods and the existence of gas emission of coal power plants in Laoc. Despite the fact that 

coal sector plays the significance role for development of State, Laoc can not just waive the 

global trend for massive growth in renewable energy transition. 

4. Following the global trend in green energy, the political climate within Laoc has 

changed and for the past 15 years the environmental parties including Laocan Environmental 

Union (LEU) took 30% of the parliamentary seats and promoted environmental agenda. 

The Financing of Ticadia-1  

5. On 1 December 2010, MFNB, Ticadia-1 LLC and Mountaintop Investments LLC 

(“Mountaintop”) entered into a Financing Agreement to construct and operate a coal-fired 

power plant named Ticadia-1 in the Respondent’s territory. 

6. The Financing Agreement granted a loan of USD $600,000,000 (six hundred million 

US dollars), to be repaid by Ticadia-1 within 20 (twenty) years from the commissioning date 

of the Ticadia-1 Power Plant. Construction began on 15 December 2010 and the project 

lifetime was 40 years. 

ASNEC Directive and the Seoul Agreement  

7. Historically, States within the ASNEC region have been faced with the issue of 

recurring floods with increasing magnitude with a majority of these floods occurring in Laoc. 
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A Laocan government taskforce published a report on 8 December 2010 which noted the 

correlation between the floods and the Coal Power Plants.  

8. In light of these concerning circumstances, the Respondent State finally ratified the 

Seoul Agreement which on 11 January 2016 after receiving international pressure. Taking 

note of the threat posed by these floods and in light of the Seoul Agreement, the ASNEC 

Council enacted the ASNEC Directive in an effort to phase out all coal power plants within 

the ASNEC Region. All directives are binding to member States and shall be implemented 

into national legislations accordingly. 

9. The Republic of Laoc enacted this directive through Law 66/2016 followed by Law 

72/2016, both of which the Respondent enacted after consultations with its internal advisors 

and affected stakeholders. The former law aims to phase-out the coal industry by 2028. 

Phasing out of Coal Energy Sector  

10. The Respondent exercised the discretion granted upon it to comply with its obligations 

under the ASNEC Directive. In doing so, the Respondent enacted Law 66/2016 which aims to 

phase out the coal sector by 2028. The enactment of this Law was met with scrutiny and 

concern by the Laocan public. As such, the Respondent proposed the “Energy Transition 

Plan” which established a renewable energy sector through Law 72/2016. The new market is 

equipped with a feed-in tariff scheme, affected investors were offered a 20 year contract with 

prices substantially above the market if they chose to further invest in the new market. Coal 

power plants converted to renewable energy power plants are eligible for these benefits. 

11. Furthermore, Law 72/2016 governs the establishment of the Laocan Renewables 

Company (LRC) which headlines the development of the renewable energy sector and is fully 

funded and owned by the Respondent. The LRC is to be privatized by 31 December 2028. 

Assignment of MFNB’s Rights under the Financing Agreement  

12. After the Respondent introduced Law 66/2016 and Law 72/2016, MFNB took 

Mountaintop to ICC arbitration. However, MFNB lost this arbitration and found itself in low 

levels of liquidity. Parallel to these proceedings, MFNB proceeded to assign the rights and 

claims arising from financing agreement to the Claimant on 1 July 2017.  

13. The Claimant paid USD $150,000,000.00 (one hundred and fifty million US dollars) 

to help MFNB avoid insolvency and attain the rights and obligations pertained within the 

Financing Agreement.  

Claimant’s initiation of Arbitration and Respondent’s Challenge of Perry Mason  
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14. Claimant issued the Arbitration Request on 31 January 2019 and appointed Mr Perry 

Mason as an arbitrator. Prior to his appointment, Mr. Perry Mason served as an arbitrator in 

the Hewer Plants case which entails factually similar circumstances.  

15. Additionally, Mr. Perry Mason has also made comments about his prior experiences 

with environmental rights and his general attitude regarding environmental protection in an 

interview to the podcast “The Arbitration Station”. 

On 16 June 2019, respondent filed a challenge under the grounds of the existence of doubt to 

his impartiality, more specifically the existence of an issue conflict.  
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SUMMARY OF ARGUMENTS 

3. PRELIMINARY OBJECTIONS: CHALLENGE ON MR. PERRY MASON. 

Respondent grounds its challenge on Mr. Perry Mason’s impartiality on the existence of 

justifiable doubt to his impartiality evidenced by the existence of ‘issue conflict’ upon his 

appointment in the Hewer Plants case. The factual similarities and identical legal issues 

discussed in the Hewer Plants case would render Mr. Perry Mason unable to render an 

impartial decision in the present proceedings.  

4. JURISDICTION: RATIONE PERSONAE. The Respondent argues that MFNB 

could not assign its right to bring a claim under ASNEC Treaty to the Claimant as the treaty is 

intuitu personae in character. In order to assign a claim under a treaty that is intuitu personae 

in character, MFNB would have to obtain the consent of other state parties of ASNEC Treaty 

as justified by principles of public international law.  

5. JURISDICTION: RATIONE MATERIAE. Respondent argues that this tribunal does 

not have jurisdiction ratione materiae as the Claimant’s alleged investment does not fall 

under Article I(1) of ASNEC Treaty. It is uncontested that Claimant’s purchase of MFNB’s 

debt portfolio constitutes an investment. However, the alleged investment is domestic in 

nature and does not fulfill the requirement of being associated with economic activity in the 

energy sector. 

6. JURISDICTION: ABUSE OF PROCESS. The Tribunal should refrain from 

exercising its jurisdiction over the present dispute due to the fact that there exists an abuse of 

process conducted by the Claimant in invoking the protection mechanism under the ASNEC 

Treaty. The Claimant purchased the rights to Ticadia-1 in an effort to capitalize on the 

protection and compensation mechanism of the ASNEC Treaty, this is evidenced by the 

timeliness of the assignment and the circumstances surrounding it.  

7. MERITS: DIRECTIVE 86/2016 AND LAW 66/2016 ARE ATTRIBUTABLE TO 

ASNEC. As International Organizations are a recognized legal entity under public 

international law, legal products such as Directive 86/2016 are attributed to the organization. 

Furthermore, Law 66/2016 cannot be attributed to the Respondent as its enactment was in 

accordance with Article 6 of ARIO. Alternatively, Law 66/2016 is an act made at the disposal 

of ASNEC in accordance with Article 7 of ARIO. As a result, both legislations cannot be 

attributable to the Respondent.  

8. MERITS: FAIR AND EQUITABLE TREATMENT. Presently, the Claimant has 

no legitimate expectation of an immutable framework as the due diligence it had conducted 
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was flawed. Furthermore, the Claimant had received no specific representation from the 

Respondent which supports such an expectation. In the event that the Tribunal finds that the 

Claimant may have a legitimate expectation of consistency, the Respondent has not violated 

such an expectation as it has not enacted Law 66/2016 in a disproportionate way. Law 

66/2016 was suitable, necessary, and had not displaced a disproportionate burden on the 

Claimant’s investment. 

9. MERITS: UNREASONABLENESS. The Respondent has not acted in an 

unreasonable manner in enacting Law 66/2016.  The measure taken by the Respondent had a 

reasonable connection to the public objective sought. Furthermore, the Respondent has not 

enacted Law 66/2016 in such a way that harms the investor for no legitimate purpose; in a 

way that was not based on legal  grounds but rather on discretion, prejudice or personal 

preference; in a way that wilfully disregards due process and procedure; nor as a measure 

taken for reasons different than what it was supposedly put forward for. 

10. MERITS: EXCEPTIONS. In the event that the Tribunal finds the Respondent liable 

for breach of its obligations under Article II of the ASNEC Treaty, the Respondent is capable 

of invoking the exceptions governed under Article IX of the ASNEC Treaty. The Respondent 

has fulfilled the requirements of invoking such an exception; it has not contributed to the 

circumstances that requires it to protect human life and that the measure it took to protect 

human life was necessary. 

11. REMEDIES: COMPENSATION. In light with the full reparation principle under 

customary international law, no compensation is due in the absence of causality. In addition, 

the alleged Claimant’s damages are overestimated. Alternatively, the Claimant is only entitled 

to compensation in the amount of capital invested with a cost-based approach as the form 

standard of valuation and sunk cost as the methodology to quantify. The Respondent further 

requests that the interest (if any) should be awarded on a simple basis. 
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ARGUMENTS 

PART ONE: CHALLENGE TO ARBITRATOR 

A. THE TRIBUNAL SHOULD DISMISS MR PERRY MASON  

12. The Respondent’s challenge of Perry Mason is based on Article 12(1) of UNCITRAL1 

which can be invoked upon the existence of justifiable doubt to the arbitrator’s independence 

and/or impartiality. 

13. The timeliness of the challenge has also adhered to the requirements of Article 13 of 

UNCITRAL which entails that a challenge shall be made within 15-days2 after circumstances 

under Article 11 and 12 became known to the challenging party.3 

14. On the issue of independence, the Respondent concedes that arbitral tribunals have 

rendered independence as the absence of external control evidenced by the absence of any 

form of dependence between the arbitrator and the appointing party.4 

15. As there exists a lack of evidence to examine the relationship between Mr Perry 

Mason and the Claimant, the Respondent solely relies its challenge on (a) the existence of 

justifiable doubt to Mr Perry Mason’s Impartiality evidenced by the existence of ‘issue 

conflict’.  

16. Before proceeding to address the merits of the challenge, it is important to establish 

the standard of proof required to evidence such doubt. The Tribunal in the Gallo case asserts 

that the standard embodied within UNCITRAL is an objective standard that requires not only 

a showing of doubt but also doubt that is justifiable.5 This justifiable doubt shall be examined 

from the view point of a ‘reasonable and informed third party’6. 

a. There exist justifiable doubts to Mr Perry Mason’s Impartiality  

17. Proceeding to address the merits of the challenge, the Respondent relies on the 

existence of an ‘issue conflict’ due to Mr Perry Mason’s involvement in the Hewer Plants 

 

 

 

 
1 UNCITRAL, Art. 12  
2 Respondent’s challenge on Perry Mason  
3 UNCITRAL, Art. 13  
4 Caratube, ¶ 53; ConocoPhillips, ¶ 54; Blue Bank, ¶ 59  
5 Gallo Challenge to Arbitrator, ¶ 19 
6 ibid, ¶ 36; IBA Guidelines, p. 5; National Grid Challenge to Arbitrator, ¶ 236 
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case7. By issue conflict, the Respondent refers to a concern that Mr Perry Mason will not 

approach the issue impartially in a desire to conform to his previously expressed views.8 

18. Before his appointment in the present proceedings, Mr Perry Mason was appointed in 

the Hewer Plants case which discusses the legality of a sovereign State’s right to regulate the 

phasing-out of a coal-fired power-plant in compliance with an ASNEC Directive.9 

Furthermore, the Hewer Plants case also discusses issues such as attribution of an 

international organization and FET Standards under the ASNEC Treaty.10 In an email dated 

16 June 2019, Mr Perry Mason has also disclosed that he is appointed in the C-Energy case 

involving the same issues.11 

19. The Tribunal in the Gallo case dealt with similar circumstances, whereby the 

challenged arbitrator has previously and is currently appointed in another proceeding covering 

a similar subject-matter. The aforementioned case rendered an award that justifies the 

existence of doubt to impartiality based on the provisions the arbitrator was interpreting in 

both cases.12 

20. Although a general similarity in legal issues cannot invoke the dismissal of an 

arbitrator13, Mr Perry Mason will be interpreting the same legal provisions analyzed within 

the Hewer Plants case, namely article 2 of the ASNEC Treaty governing FET Standards.  

21. As Mr Perry Mason would also be required to interpret such provisions according to 

customary rules of interpretation, there exists sufficient grounds to evidence that the 

similarities between this case and Hewer Plants are specific enough to justify the existence of 

doubt.14 

  

 

 

 

 
7 Challenge of Perry Mason, ¶ 4 
8 CC/Devas, ¶ 52  
9 Challenge of Perry Mason, ¶ 2  
10 News Article 
11 Response to Respondent’s Challenge 
12 Gallo, ¶ 34. 
13 Caratube, ¶ 76 
14 Gallo, ¶ 36. 
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PART TWO: JURISDICTION 

B. THE TRIBUNAL HAS NO JURISDICTION OVER THE CLAIMS 

PRESENTED BY THE CLAIMANT  

22. The financing and development of Ticadia-1 is governed by the Financing Agreement 

created between MFNB, Mountaintop and Ticadia-115. Although the rights under the 

aforementioned agreement are assignable16, the nature of contractual rights and treaty rights 

are significantly distinct.17 

23. As the Claimant is not the original investor of Ticadia-1, it has to prove that it is 

entitled to the protection mechanism under the ASNEC Treaty. Due to the fact that Article 

XII of the ASNEC Treaty asserts the retroactive application of the Treaty, the Respondent 

will only object to this Tribunal’s jurisdiction ratione personae and ratione materiae18. 

Alternatively, the Respondent invokes the existence of an abuse of process by the Claimant 

which bars the Tribunal from exercising its jurisdiction. 

24. Before proceeding to address the positive objections to jurisdiction19, it is important to 

assert that the burden of proof required is that of a balance of probabilities20.  

a) The Tribunal has no jurisdiction ratione personae 

25. The fulfillment of jurisdiction ratione personae heavily relies on the premise that 

Claimant is a recognized ‘investor’ under the meaning of the ASNEC Treaty. 

26. Although the assignment agreements is not contested by the parties, such assignment 

only confirms the assignability of the contractual rights embodied within the agreement. As 

the protection mechanism that claimant is trying to invoke originates from the ASNEC 

Treaty, the tribunal must then evaluate whether treaty claims are intuitu personae under public 

international law. On this issue, the Respondent submits that (i) treaty claims are intuitu 

personae. 

 

 

 

 
15 Facts, ¶ 14 
16 Financing Agreement, Art. 7 
17 Danilo Reggero  
18 Mihaly, ¶ 30 
19 Pac Rim, ¶ 2.12; Chevron Interim, ¶ 138 
20 ibid, ¶ 2.11  
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i. Treaty Claims are intuitu personae 

27. The assignability of treaty claims are to be governed by principles of public 

international law.21 Agreements that have an intuitu personae nature are commonly inherent 

among economic operations and require the consent of other contracting parties of that 

particular agreement.22.  

28. The existence of intuitu personae rights within an agreement/treaty are commonly 

evidenced by a specific provision which prohibits the State parties from transferring their 

rights to a third party without the consent of other parties to the agreement.  

29. However, the lack of a prohibiting provision in the ASNEC Energy Investment Treaty 

does not automatically render that the right to invoke the protection mechanism under 

ASNEC can be utilized by Claimant as the legal successor of MFNB.23 

30. International law recognizes the intuitu personae character of specific types of treaties. 

The Arbitral Tribunal in Sanum Investments Limited v. Lao asserts that treaties concluded 

between States with a planned economy falls contains intuitu personae rights which are not to 

be transferred without the consent of State parties.24 

31. As ASNEC was established to create an economic cooperation among States,25  the 

ASNEC Treaty retains an economic character that automatically invokes an intuitu personae 

nature under international law. Thus, in order for Claimant to invoke the protection 

mechanism under the ASNEC Treaty, it would have to obtain the consent of the other State 

parties of the Treaty.  

b) The Tribunal has no jurisdiction ratione materiae  

32. Also known as subject-matter jurisdiction, ratione materiae jurisdiction refers to 

whether the tribunal has the authority to adjudicate the claims brought forth by the Claimant. 

The fulfillment of ratione materiae jurisdiction relies on whether the Claimant has made an 

investment under the ASNEC Treaty.  

33. Article I(1) of the ASNEC Energy Treaty defines Investment as every kind of asset 

owned or controlled by Investors of a Contracting Party, either directly or indirectly, outside 

 

 

 

 
21 Patrick Dumberry 
22 Vannessa Ventures Decision on Jurisdiction, ¶ 139 
23 Sanum, ¶ 247 
24 ibid. 
25 Founding Charter, Preamble 
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that Contracting Party’s Area but within the Area in terms of Article 1(6)(b). These 

investments refer to those associated with an Economic Activity in the Energy Sector26.  

34. Article I(1) must be interpreted by customary rules of treaty interpretation, namely 

articles 31 and 32 of the Vienna Convention on the Law of Treaties which entails the primary 

and supplementary means of interpretation.27 

35. To establish the existence of an investment, the Claimant must fulfill all the necessary 

requirements embodied in Article I(1). Interpreting this article must be done in light of the 

treaty’s preamble28, subsequent provisions29 and relevant legal authorities30. 

36. On the issue of interpreting Article I(1), the Respondent would also refer to existing 

arbitral awards interpreting similar provisions with identical wordings31 such as the Energy 

Charter Treaty (ECT). Although the Tribunal is not bound to previous decisions, it has a duty 

to adopt solutions established in a series of consistent cases32. These authorities are to be 

applied in light of the distinct circumstances of the present case and distinguished 

accordingly.33 

37. Thus, The Respondent argues that the Claimant’s purchase of the rights under the 

Assignment Agreement has (i) changed the form of assets invested. As a result, the 

investment made by the Claimant does not fulfill the requirements under Article I(1) as it is 

(ii) a domestic investment or (iii) alternatively, the investment is not associated with an 

economic activity in the energy sector.34 

i. The Assignment Agreement has changed the form of assets invested 

38. The Respondent MFNB is the original investor of Ticadia-1, as it has provided loan 

for the construction of Ticadia-135 and commenced the financing agreement.36 However, the 

assignment agreement does not only entail the purchase of rights over Ticadia-1 but 

establishes a new investment made by the Claimant.  

 

 

 

 
26 ASNEC Treaty, Art. 1(1)  
27 Energoalians, ¶¶ 125-126 
28 VCLT, Art. 31(1) 
29 ibid, Art. 31(2) 
30 Energoalians, ¶ 128  
31 ibid, ¶ 132  
32 Burlington, p. 100  
33 Suez, ¶ 189  
34 ASNEC Treaty, Art. I (1)  
35 ibid, ¶ 13 
36 Facts, ¶ 14 
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39. In January 2017, MFNB found itself in a difficult situation caused by lack of 

liquidity.37 Subsequently, in order to avoid insolvency, it decided to sell its debt portfolio to 

the Claimant through the assignment agreement.38 

40. As a result , Although the purchase of debt falls under a type of asset acknowledged as 

investment under the ASNEC Treaty, the Claimant still has to fulfill the two existing pre-

requisites to justify the existence of an investment. 

ii. Claimant’s investment is domestic in nature 

41. Article I(1) of ASNEC Treaty entails a requirement of ownership of foreign assets by 

the words ‘owned or controlled by investors of a contracting party, outside that contracting 

party’s area’.  

42. By interpreting such wording using its ordinary meaning39 and in light of paragraph 4 

of the ASNEC Treaty Preamble, the treaty serves as a protection mechanism for foreign 

investments made between one member-state of ASNEC to another.  

43. As the Claimant’s purchase of MFNB’s debt portfolio is a valid investment, the 

tribunal is required to analyze the nature of such investment to determine whether the parties 

involved have fulfilled the foreign investment criteria embodied under Article I(1).  

44. The Tribunal in Energoalians established the nationality of an ‘Investor’ to be 

established through its place of registration.40 This evaluation has been echoed by numerous 

tribunals in determining ownership of an investment.41 The fact that the Claimant and MFNB 

are both Mercurian corporations42, it is sufficient to establish that the nature of their 

investment is domestic. Thus, the purchase of MFNB’s debt portfolio does not fulfill Article 

I(1). 

45. Following the approach of the tribunal in Fedax Case, in order to determine the 

location of an international financial transaction, the important question is who utilized the 

funds that were made available by international financial transactions.43 

 

 

 

 
37 ibid, ¶ 29 
38 ibid, ¶ 30 
39 VCLT, Art. 31 
40 Energoalians, ¶ 145 
41 Petrobart, p. 70; Plama, ¶ 124. 
42 Assignment Agreement 
43 Fedax, ¶ 41 
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46. Referring to the aforementioned argument, it has been stated that the assignment of 

agreement entails a new investment. In this present case, the funds that were made available 

by the Claimant was utilized by MFNB, a company incorporated in Mercuria,44 as to resolve 

its financial difficulties in order to avoid insolvency. Thus, the Claimant has made an 

investment that is domestic in nature. 

iii. Claimant’s alleged investment is not associated with an economic 

activity in the energy sector 

47. The last paragraph of Article I(1) entails that an ‘investment’ has to be associated with 

an economic activity in the energy sector.45 Article I(3) of the ASNEC Treaty elaborates that 

this constitutes an economic activity concerning the exploration, extraction, refining, 

production, processing, utilisation, storage, land transport, transmission, distribution, trade, 

financing, marketing, or sale of any energy resources (including natural resources), 

materials, installations and products46. 

48. In determining the degree of association that is required to fulfill the last paragraph of 

Article I(1), this provision must be interpreted in light of the object and purpose of the 

ASNEC Treaty. The tribunal in Amto has established that ‘association’ requires a functional 

relationship between the alleged investment’s subject-matter and the energy sector. This 

functional relationship cannot be established by a mere contractual relationship with an 

energy producer47, as established by the assignment agreement..48 

49. In this present case, Claimant’s alleged investment was established to assist the 

recovery of debt owed to MFNB. Furthermore, it is clear that the Claimant’s investment was 

utilized by MFNB to avoid insolvency.49 Thus, the Claimant’s investment does not fulfill the 

threshold of ‘association’ in Article I(1) nor does it concerns the types of economic activities 

elaborated in Article I(3)  

50. As a result, the Tribunal does not have jurisdiction ratione materiae over the present 

dispute.  

 

 

 

 
44 Arbitration Request, ¶ 1 
45 ASNEC Treaty, Art. I (1) 
46 ibid, Art. I (3)  
47 Amto, ¶ 42 
48 ibid, ¶ 42 
49 Facts, ¶ 29 
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c) Alternatively, the Tribunal should not exercise its jurisdiction due to an 

abuse of process 

51. In the event that this Tribunal asserts that the prerequisites of jurisdiction ratione 

personae and ratione materiae, the Respondent presents an alternative argument that there 

exists an abuse of process in the part of the Claimant.  

52. Numerous Arbitral Tribunals have asserted that an abuse of process occurs when an 

investment restructuring occurs after the existence of an alleged wrongful act.50 This implies 

that the Claimant foresaw the existence of a potential conflict and obtained the rights to an 

investment for the sole purpose of capitalizing on the protection mechanism within a Treaty.  

53. Parallel to MFNB and Mountaintop’s Arbitral proceedings, the Claimant purchased 

the rights to Ticadia-1 after the enactment of Law 66/2016.51 The most basic form of due-

diligence would demonstrate the existence of a potential conflict as the investment 

depreciated in value.  

54. The aforementioned facts evidence the purpose of the Claimant’s purchase of Ticadia-

1, which is to capitalize on the protection mechanism embodied within the ASNEC Treaty. 

Thus, the Claimant’s abuse of process should compel the Tribunal to refrain from exercising 

its jurisdiction over the present dispute.  

 

  

 

 

 

 
50 Libananco, ¶¶121–28; Gallo, ¶ 328; Emmanuel Gaillard 
51 Facts, ¶ 29 
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PART THREE: MERITS 

C. DIRECTIVE 86/2016 AND LAW 66/2016 IS ATTRIBUTABLE TO ASNEC  

55. Should the Tribunal find that it has jurisdiction over the claims presented and has the 

right to exercise such jurisdiction, the Respondent submits that the actions of ASNEC as an 

organization is not attributable to the Respondent.  

56. Article 120 of the Founding Charter establishes that ASNEC enforces or implements 

its legal acts through organs of its Member States, the attribution of conduct shall be governed 

by Articles 6 and 7 of the DARIO.52  

57. As the remaining provisions of DARIO were not accepted as binding between the 

parties nor have they crystallized into customary international law, the Respondent will 

interpret such articles in accordance with its ordinary meaning.  

58. In interpreting Articles 6 and 7 of DARIO, the text makes specific reference to the 

Association’s charter of association. As Article 115 of the ASNEC Founding Charter clearly 

states that directives are to be entirely binding and implemented by States53, the Respondent 

submits two main arguments on this issue: (a) Directive 86/2016 is not attributable to the 

Respondent and (b) Law 66/2016 was enacted under the Respondent’s official capacity in 

according with the ASNEC Founding Charter.   

a) Directive 86/2016 is not attributable to the Respondent  

59. A directive is a valid legal act of ASNEC as an organization54 separate from the acts 

of a member State that is enacted outside of its official capacity of an organ of the 

association.55 ASNEC Directive 86/2016 was a legal product created by the organization as a 

result of a majority voting established by the association56.  

60. Making reference to commentary paragraph 8 to Article 2 of DARIO, it was 

emphasized that international organizations are subjects of international law that possess a 

 

 

 

 
52 Founding Charter, Art. 120  
53 ibid, Art. 115(2)  
54 ibid, Art. 115(1)  
55 ibid, Art. 120  
56 ibid, Art. 124 
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general competence.57 International law recognizes the separation of legal personalities 

between States and International Organizations58. As a result, this separation does not bind the 

legal products created under the mandate of an international organization to its member 

States. Rather, ASNEC is liable for the damages that might have been caused by its 

directives.59  

b) Law 66/2016 was enacted under the Respondent’s official capacity 

61. In the alternative, the Claimant may argue that Law 66/2016 was established by the 

Respondent outside of the official capacity permitted under the ASNEC Founding Charter.  

62. This discussion falls under the interpretation of Articles 6 and 7 of DARIO. 

Proceeding first to address Article 6 of DARIO, such provision presents a great significance 

to the scope of ‘organs’ or ‘agents’ established under the rules of the organization.60  

63. Article 120 of the ASNEC Founding Charter clearly states that the Association shall 

implement its legal acts through the organs of its Member States61. Due to the fact that 

Directives are indeed binding and are to be implemented through national authorities. The 

Respondent in enacting Law 66/2016 has not acted outside its mandate under the ASNEC 

Founding Charter. Thus, such actions can only be attributed to the International Organization 

under Article 6 of DARIO. 

64. Proceeding next to address Article 7 of DARIO, this article deals with the distinct 

circumstances when there exists certain authorities given to member States at the disposal of 

the organization. The commentaries refer to instances of military contingents placed for 

safekeeping by sovereign States. Although those contingents are provided with special 

authority, the State retains disciplinary powers and criminal jurisdiction.62 

65. The application of Article 7 relates to the existence of effective control exercised over 

the specific conduct examined through the full factual circumstances and particular context.63 

In the present case, there exists a separate mechanism under Article 124 of the ASNEC 

 

 

 

 
57 DARIO Commentary, Art. 2, ¶ 8; Legality of the Use by a State of Nuclear Weapons in Armed Conflict, ¶ 

25. 
58 Reparation for injuries suffered in the service of the United Nations, p. 185. 
59 Difference Relating to Immunity, ¶ 66 
60 ARIO, Art.6; DARIO Commentary, Art. 4, ¶ 1  
61 ASNEC Founding Charter, Art. 120  
62 DARIO Commentary, Art. 7, ¶ 1 
63 ibid, Art.7, ¶ 4 
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Founding Charter to evaluate Member States’ compliance with directives and other legally-

binding products.  

66. This showcases a degree of control by ASNEC as an organization over the 

implementation of directives within Member States’ national legal system64. As the elements 

of article 7 are fulfilled, Law 66/2016 cannot be attributed to the Respondent.  

D. THE RESPONDENT HAS NOT VIOLATED ARTICLE II OF THE ASNEC 

TREATY 

67. In the event that the Tribunal finds Law 66/2016 attributable to the Respondent, the 

Respondent has not violated its International obligations under the ASNEC Treaty.  

Proceeding first to address the FET Standard under Article II, it is important to establish that 

(a) such provision entails an autonomous standard separate from the obligation to accord 

treatment no less than required by international law with due consideration for the 

environment.  

68. The Respondent is of the view that (b) The Claimant cannot have a legitimate 

expectation of an immutable framework as (i) the initial Claimant has conducted flawed due 

diligence, (ii) the current Claimant has conducted flawed due diligence, (iii) and the Claimant 

had not received specific representations from the Respondent. Furthermore, (c) the 

Respondent has not violated the Claimant’s legitimate expectation of consistency, as Law 

66/2016 was not enacted in a disproportionate manner.  

69. Additionally, (d) the Respondent has not acted in an unreasonable manner when it 

enacted Law 66/2016 which would violate the obligation to not impair the Claimant’s 

investment by unreasonable measures as a standalone provision. 

70. Lastly, even if the Tribunal finds the Respondent to have violated any of its 

obligations under Article II of the ASNEC Treaty, (d) it is still capable of invoking the 

defense under article IX (1a) of the ASNEC Treaty.  
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a) The Fair and Equitable Treatment Standard under ASNEC Treaty is an 

autonomous standard under International Law  

71. The Respondent is aware that treaty provisions must be interpreted in accordance to its 

ordinary meaning and syntax65 as required by customary international law.66 The express 

reference made by FET provision under article II of the ASNEC Treaty to“international law” 

taken in tandem with the syntax of article II would influence the interpretation of this 

provision.  

72. There exists numerous arbitral jurisprudence such as indicating that an FET provision 

which makes express reference towards international law are to be interpreted as autonomous 

standards in the absence of further clarification or express intent.67 

73. The phrase “commitment to accord at all times to Investments of Investors of other 

contracting Parties Fair and equitable treatment”68 was introduced as a separate obligation, 

indicated by the word “also” prior to a separate obligation. The deliberate inclusion conveyed 

by this syntax establishes an autonomous standard. In this sense, an autonomous standard 

considers the FET standard to be independent from the MST. Had the contracting parties 

intended the standard to be limited to the MST, a different wording and syntax of the FET 

provision should have been assumed.69 

74. The obligation to provide treatment no less favorable than international law must be 

considered distinct to the obligation to accord fair and equitable treatment.70 The former 

obligation must be complied with as the bare minimum, an established floor, which the 

Respondent must comply with in fulfilling its FET obligations.71 

75. Furthermore, an interpretation of the term ‘fair and equitable’ requires an assessment 

of the various rights and responsibilities incorporated within the treaty which it was employed 

for; it cannot merely be interpreted as three words taken plainly from an investment treaty.72 
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76. In this regard, while the Respondent is aware that the ASNEC Treaty does intend on 

encouraging and creating a  stable, equitable, favourable and transparent climate for 

investors73 it is important to note that it must be achieved through measures consistent with 

the protection of health, safety, and the environment of each state.74 While the preamble of an 

investment treaty does not create an obligation in itself, it nonetheless provides insight on how 

the FET provision should be interpreted in this case.75 

77. As such, the Claimant cannot claim for a breach of the  FET obligation when it 

disregards the need to balance this obligation with respect to protection of the environment. In 

light of the fatal floods with unusually high magnitudes,76 the Claimant has to understand that 

the protection and treatment that it could expect must be made in consideration of these 

environmental concerns. This consideration necessarily ties into the third issue overlooked by 

the Claimant discussed in the next point.  

b) The Claimant Cannot have Legitimate Expectations of an Immutable 

Regulatory Framework  

78. The existence of legitimate expectations are central to any FET Provision, a notion 

Arbitral tribunals have echoed on multiple awards.77 An investor’s legitimate expectations can 

only be protected if such expectations are legitimate and reasonable.78 This legitimacy and 

reasonableness are proven through 2 requirements: (i) Proper due diligence conducted by 

Claimant79 and (ii) the existence of a specific representation made by Laoc during the time of 

the investment.80 Presently, the Claimant has conducted a flawed due diligence and has 

received no specific commitments from the Respondent.  

i. The Initial Claimant has not conducted Proper due diligence prior to the 

investment 

79. The initial Claimant, Mountaintop, agreed to invest in the construction of a high-

efficiency 850 MW coal-fired power plant, financed by a financing agreement concluded on 1 
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76 Facts, ¶ 17.  
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December 2010.81  Construction of the coal power plant started on 15 December 2010 where 

the initial Claimant acquired a plot of land and the necessary construction permits.82 

80. An investor’s due diligence obligations must be determined on a case-to-case basis. As 

stated in EDF v. Romania, 

“ Legitimate expectations cannot be solely the subjective expectations of the investor. 

They Must be examined as the expectations at the time the investment is made, as they 

may be deduced from all the circumstances of the case, due regard being paid to the 

host State's Power to regulate its economic life in the public interest.”83 

81. An investor’s legitimate expectations must be a result of rigorous due diligence.84 

Investors are required to consider all relevant factual circumstances which surround the state 

they chose to invest in85 as it plays a role in determining whether the Claimant could have 

reasonably foreseen a change to the Respondent’s regulatory regime.  

82. Investors are required to consider the regulatory framework governing its investments 

as part of its legal due diligence. The Tribunal in 86 This is done to anticipate potential 

changes which may affect the Claimant’s investment in the future. Tribunals assess an 

investor’s legitimate expectations by considering whether a prudent investor could have 

foreseen the disputed action.87 

83. While the Claimant has attempted to familiarize itself with the Respondent’s 

regulatory framework,88 it has not sufficiently considered the potential changes to the Laocan 

environmental regulations in light of the recurring floods; in this case, an investor’s due 

diligence regarding the climate surrounding its investments necessarily ties in to its legal due 

diligence to a certain extent. 

84. Had the Claimant conducted its due diligence properly, it would have been aware of 

the recurring fatal floods within the ASNEC region.89 Despite the Respondent’s long history 

of combating this threat by building dams, seeves, and other protective infrastructure for the 
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82 Facts, ¶ 15.  
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85 Parkerings, ¶ 335; Genin, ¶ 348.  
86 Cavalum, ¶ 444. 
87 InfraRed, ¶ 362; Stadtwerke, pp. 264, 278, 308; Belenergia, p.p 584, 587.  
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past decade, the Respondent has yet been able to resolve the threat.90 It is unreasonable for the 

Claimant to expect the environmental regulations within Laoc to remain unaltered in light of 

such catastrophes where the consistent environmental measures taken by the Respondent has 

yet to bear fruit. This is especially true considering how 6 out of 14 of the major floods in 

ASNEC has occurred within the Respondent state with unusually high magnitudes.91 

85. Considering this historical background, changes in the environmental regulations 

which would affect other frameworks within the Respondent should have been foreseeable to 

the Claimant. Being an experienced investor, the Claimant has willingly assumed this risk 

when it chose to invest in the Respondent state who would not merely rely on the promotional 

statements of the Ticadian governor.92 This was further proven by the concerns voiced by a 

considerable portion of the board of directors in the meeting held by MFNB in investing in 

such a highly regulated market.93 

86. The Claimant should have been more considerate and vigilant of the potential changes 

in the environmental regulations of the Respondent state; silence on the Respondent’s part in 

advocating stricter environmental regulations or transitions to a renewable sector cannot be 

seen as a guarantee for a frozen set of environmental regulations.  

87. Furthermore, it is important to note that an Investor’s due diligence also requires an 

assessment of business risk and the industry’s regulatory pattern.94  Most of the Coal power 

plants that were constructed in the 1980s were mostly nearing the end of their life cycles and 

most have been amortized.95 This was confirmed by a study conducted by the ASNEC 

Council which also notes that newer investors should have been aware that these facts signal 

incoming change towards the regulatory framework governing coal power plants.96 

88. The fact that States neighbouring the Respondent has shifted towards renewable 

energy with a 300% increase in the electricity produced from renewable sources further 

bolsters the notion of business risks that the Claimant has overlooked.97 
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ii. The present Claimant has not conducted sufficient due diligence in 

making its investment 

89. In the event that the Tribunal agrees with the Respondent’s contentions that the 

present Claimant has made a new investment when it purchased the rights to Ticadia-1 in 

2017, it would necessarily have to re-conduct its due diligence in light of this new investment. 

Prior to making an investment, investors are required to conduct due diligence by assessing 

the circumstances prevailing at that time.98 

90. It follows that in such circumstances, the Claimant would have necessarily failed the 

‘prudent investor’ test. The Claimant purchased the  assignments rights in 2017,99 where the 

correlation between coal power plants and the recurring fatal floods has already been made 

early on in 2010.100 At this point in time, the ASNEC has released its directive and the 

Respondent state has already enacted Law 66/2016.101 

91. Choosing to take over an ‘investment’ affected by a strict phase out policy, the present 

Claimant must have already been aware of the circumstances surrounding the investment it 

has chosen to invest in. It would be unreasonable for the present Claimant to contest the 

treatment received by the initial investor’s investment when it was clearly aware of it prior to 

making the investment after the measures were enacted.   

iii. The Respondent has not provided the Claimant with Specific 

representations. 

92. In regards to the issue of specific representation, the Tribunal in Crystallex v. 

Argentina noted that such representations must be sufficiently specific in content, directed 

towards a specific investor, which the Claimant has relied on.102 

93. While the Ticadian governor may have been a competent organ of the government to 

issue specific commitments,103 it is important to note the distinction made by the Tribunal in 

Eskosol v. Italy between statements specifically made to investors to offer stability and those 
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which are merely statements of political or general legislative nature.104 The statement made 

by the Ticadian governor falls under the latter category; a general statement of plans to ensure 

favourable conditions for foreign investors with no specific indication of an immutable 

framework.105 

94. It is inherently different from the statement of Italian officials in Greentech v. Italy, 

where the specificity of the statements  had the hallmarks of a stabilization clause; even then, 

these statements were not considered alone but were accompanied by official letters and 

agreements.106 In dealing with such statements, investors are required to assume that the 

politics and regulations within the State are not stagnant but rather follow the dynamic 

changes of a State.107 

95. Furthermore, the Respondent is aware that a framework intended to induce investment 

may constitute specific representations.108 However, the Respondent has not established such 

a framework. The framework governing the coal industry was not established with such 

intent; it provided no benefits or promises of beneficial treatment that would be expected from 

a framework intended to induce investment.109  It applied for all operators within the coal 

sector and provided no special benefits for investors. 

96. In the event that the Tribunal considers that the Ticadian governor’s statements during 

the meetings with the Claimant could amount to specific commitments, it would only, at best, 

amount to a commitment that he and his staff would cooperate with the Claimant within the 

limits of their competence.110 It does not in any way, suggest the immutability of the 

Respondent’s regulatory framework.  

97. In concluding this section, the Tribunal in InfraRed v. Spain accurately stated that in 

the absence of specific commitments which identifies with precision the regulations that 

would remain unchanged, an investor cannot legitimately expect the immutability of such a 

regulatory framework;  general statements alone are not enough to amount to such legitimate 

expectations.111 Considering the Claimant's flawed due diligence and the absence of any 
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specific commitments, the Claimant could not have any legitimate expectation that the 

Respondent’s regulatory would remain unchanged.112 

c) Respondent has not violated the Claimant’s legitimate expectations of 

consistency  

98. In the event that the Claimant proceeds with an alternative argument for a legitimate 

expectation of consistency, the Respondent maintains that it has not violated such legitimate 

expectations. While the Respondent is aware that such a legitimate expectation can exist in 

the absence of specific representations,113 there are certain issues that the Claimant has 

overlooked.  

99. In the absence of specific commitments, states are not obliged to maintain a frozen 

framework as stated before.114 The Respondent however is aware of the Tribunal’s statement 

in Eiser v. Spain, that while states are allowed to exercise its sovereign regulatory rights, these 

changes must not replace a beneficial regulatory framework which was originally dedicated to 

induce investment with a wholly different regulatory framework which sufficiently impairs 

the value of the investment.115 

100. The Tribunal in RWE Innogy v. Spain agreed with this approach, irrespective of 

whether the FET standard was interpreted to be autonomous or linked to customary 

international law.116 Both of these cases established that in the absence of specific 

commitments, states are not barred from changing their regulations to meet the evolving 

needs of the general public; changes however must be made proportionally.  

101. The Tribunal in RWE Innogy established that an assessment of proportionality requires  

the regulatory change made by the Respondent to be suitable and necessary in order to 

achieve a legitimate public objective and that the measure does not place a disproportionate 

burden on the Claimant’s investment.117 

102. In regards to the suitability of the changes implemented by the Respondent, it is 

important to discuss the “margin of appreciation” that should be accorded to the Respondent 
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state in regulating its laws to the evolving needs of the State.118 While the concept originated 

from the ECtHR,119 it has been applied and accepted increasingly often by recent arbitral 

Tribunals.120 It has been generally accepted that States were granted a major degree of 

deference,121 even more so when no specific commitments have been made in regards to the 

original framework.122 

103. In conducting a balancing exercise, the Respondent is entitled to a considerable degree 

of appreciation in determining what it considers suitable123 to fulfill the legitimate public 

policy of handling the floods in accordance with the ASNEC Directive and whether it 

considered the enactment of Law 66/2016 to be necessary.124 This does not translate to an 

absolute right with no limitations for the Respondent. 

104. The enactment of Law 66/2016 was suitable in the sense that by preventing the 

operation of coal power plants, such an action would effectively reduce coal emissions to 0 as 

required by the strict demands of the ASNEC Directive.125 Furthermore, such measures were 

necessary considering how the Respondent has long battled the recurring floods that plagued 

it for the past decade.126 The construction of protective infrastructure had resulted with no 

success in dealing with the issue.127 

105. Law 66/2016 was necessary as there existed no less-restrictive alternatives which the 

Respondent could have adopted.128 The Claimant may suggest an alternative method such as 

the establishment of capacity markets. However, capacity markets are better tailored to 

reducing coal emissions and attracting new investments. It does not decrease coal emission to 

0 as required by the ASNEC Directive.129 It is important to consider that the Respondent has 

attempted to deal with the recurring floods prior to enacting Law 66/2016. The Respondent  
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has attempted construct protective infrastructure which has had little to no success in dealing 

with the floods.130 

106. Law 66/2016 and Law 72/2016 were only enacted by the Respondent after 

consultations with its internal advisors and the affected stakeholders.131 As such, the 

enactment of Law 66/2016 was not an easy decision to make, but was nonetheless what the 

Respondent had understood to be the most suitable and necessary method to deal with the 

difficult circumstances of the present case. 

107. Furthermore, the enactment of Law 66/2016 had not created a disproportionate burden 

against the Claimant’s investment. While the Respondent does not contend that the Claimant 

has suffered losses,132 it is important to note that the Respondent has taken deliberate 

measures to assist the Claimant in responding to the enactment of Law 66/2016.  

108. The Respondent had placed the coal phase out deadline at the latest it could in 

accordance with the ASNEC Directive to allow the Claimant to make most of its 

investment,133 it has also introduced a potential new market with prices substantially above 

market prices for the Claimant to invest in with a feed-in tariff scheme.134 

109. The Claimant need not even scrap their initial investment; it is entirely possible to 

convert its coal power plant into one which uses renewable energy if the burner were 

replaced. Such a converted plant would be eligible for the feed in scheme tariff provided in 

the new market.135 As such, these measures were deliberately taken by the Respondent with 

the purpose of minimizing the burden carried by the Claimant. 

110. Having addressed how the changes enacted by the Respondent was not 

disproportionate as meant by the Tribunal in RWE Innogy, it is now important to turn to other 

substantial issues regarding the Claimant's legitimate expectation of consistency. 

111. It is important to note that the Tribunal in Eiser noted that total changes that would 

violate a legitimate expectation of consistency would be one which replaces a favorable 

framework that was originally intended to induce investment.136 Presently, the Respondent 
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has not sought the Claimant to investment by offering such profitable frameworks, all it did 

was hold a meeting with a very general assurance by the Ticadian governor. 

112. This distinction between a favorable framework created to induce investments and a 

general regulatory framework is incredibly important to consider. The former was made with 

an express intent to induce investments,137 revoking these fundamental benefits of conditions 

after the Claimant has invested would necessarily be unfair and inequitable.138 

113. However in the present case, the legal framework subjected to change had not been 

placed to induce investments. If anything, the Claimant was induced to invest as a result of 

the very general assurances provided by the Ticadian governor and the economic conditions 

of the Respondent State.  

114. It is an immutable truth that the social, political, and economic conditions of a state are 

bound to change and an investor’s investment is expected to be able to react accordingly.139 

The presence of reasonable expectations regarding the market conditions, regardless of 

whether it was justified or not, does not shift the risks associated with it to the Respondent’s 

public sector; in the absence of specific commitments, it is for the investor to assume such 

risks and plan accordingly.140 

d) Respondent has not acted in an unreasonable manner in enacting Law 

66/2016  

115. While the prohibition of unreasonable and discriminatory treatment has on several 

occasions been discussed as part of the FET standard,141 it is important to note that there 

exists arbitral jurisprudence which provides a more nuanced discussion of reasonableness as a 

separate standard.142 

116. As a standalone provision, various Tribunals have made reference to the approach 

adopted by the Tribunal in AES v. Hungary in assessing the reasonableness of a State’s 

measures.143  The Tribunal stated that the reasonableness of a State’s measure depends on 

whether there exists a rational policy objective and the reasonableness of such rational policy 
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in relation to the said policy objective.144 A policy can be considered rational when it follows 

a logical explanation grounded in good sense with the aim of addressing a matter of public 

interest.145 This alone however is not enough as the measure taken must also provide an 

appropriate correlation to the public policy sought.146 

117. In discussing this standard, it has been established that the measure taken by the 

Respondent was tailored specifically to address the floods in accordance with the ASNEC 

Directive with due consideration for the Claimant’s interests. It would be inefficient to repeat 

the entirety of the discussion posed under the arguments against the Claimant’s alleged 

legitimate expectation of consistency.  

118. While similar to the proportionality test applied in the issue of legitimate expectations 

of consistency, an assessment of unreasonableness as a separate concept from the FET also 

allows for a more nuanced assessment which incorporates the standard of assessment usually 

applied to a claim of arbitrariness. It is important to note that the terms “arbitrary” and 

“unreasonable” have been considered interchangeable by multiple Tribunals.147 

119. The Tribunal in EDF v. Romania assessed the claim of unreasonable measures through 

circumstances proposed by Professor Schreuer.148 In the present case, the Respondent has not 

enacted Law 66/2016 in a manner identical to those proposed by Professor Schreuer.  

120. Firstly, the Respondent has not enacted Law 66/2016 in a manner that inflicts damage 

on the investor without any clear legitimate purpose. Making reference to the Tribunal in 

LG&E v. Argentina, the Respondent agrees that it must not enact measures that would affect 

the Claimant’s investment without a rational decision-making process.149 

121. In this regard as reasoned in previous sections, the Respondent has considered the 

suitability of Law 66/2016 in dealing with the floods in accordance with the ASNEC 

Directive. To make sure that the Claimant does not carry a disproportionate burden, the 

Respondent has done all it could to allow the Claimant to make the most out of its investment 
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and to offer it an accessible and beneficial market with prices substantially above market 

value and a feed-in tariff scheme.150 

122. This considerate approach taken by the Respondent may be contrasted to the 

circumstances in CME v. The Czech Republic where the Media Council through collusive 

actions and omissions terminated the contract which the Claimant’s investment relied.151 Such 

treatment clearly warrants a finding of unreasonableness. 

123. Secondly, the Respondent has not enacted Law 66/2016 in the absence of legal 

standards but rather on discretion, prejudice or personal preference. Law 66/2016 was a 

product of the discretion granted unto the Respondent and was a result of due consideration 

and reasoning instead of a blatant disregard of law.152 The fact that none of the other ASNEC 

member states, including Mercuria which is where the Claimant came from, had not 

complained of the measures taken by the Respondent in accordance to Article 124 of the 

Founding Charter supports this contention.153 

124. It is important to note that it even if Law 66/2016 was not the best measure that the 

Respondent could have adopted as it was what the Respondent understood to be the best 

measure at the time.154  Such a measure cannot be said to be taken arbitrarily as it was taken 

with due consideration, the Respondent has even attempted to consult the affected investors to 

no avail.155 

125. Thirdly, the Respondent has not enacted Law 66/2016 in a manner where the stated 

objectives of the said measures were different from what it really was meant to achieve. The 

Respondent is presently faced with a legitimate public objective, namely the recurring 

floods.156 It was clear from the way Law 66/2016 was formulated that it was solely intended 

to reduce coal emissions to 0 as per the requirements under the ASNEC Directive.157 

126. The Respondent’s enactment of Law 66/2016 is comparable to the disputed measures 

in Genin v. Estonia in the sense that both were not discriminatory in implementation and were 

done with the backdrop of serious public concerns. In Genin v. Estonia,  the Claimant’s 
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license was annulled to regulate the banking sector in light of the transitory period the 

Respondent state was facing.158 The Tribunal accepted that the circumstances prevailing 

within the Estonian State warranted the heightened degree of scrutiny. The environmental 

concerns prevailing within the Respondent State would also warrant the Respondent to make 

difficult decisions.  

127. The Respondent’s stated public objective cannot be dismissed by an argument that 

there exists no evidence of causality between the floods and the operation of coal. While the 

Respondent does not contend that correlation and causality are two distinct concepts, the 

Respondent is under an obligation to comply with the ASNEC Directive which is governed by 

the precautionary principle.159 Regardless of whether the concern held by the Respondent and 

the ASNEC Council were considered to be well-founded or not, it matters not in establishing 

that both the ASNEC and the Respondent were acting with a genuine public objective in 

mind.160 

128. Lastly, the Respondent has not enacted Law 66/2016 in a manner which establishes a 

wilful disregard of due process and proper procedure. In making such a claim that the 

Respondent has disregarded due process or proper procedure, the burden of proof falls to the 

Claimant to establish such breach. This notion of arbitrariness usually manifests itself in 

procedural violations in a legislative process.161 Mere procedural deficiencies, without more 

will not amount to a finding of arbitrariness.162 Under no circumstances did the Respondent in 

this case act in a way that disregarded the legal channels in reforming a contract the way the 

Respondent government did in Inmaris Perestroika v. Ukraine.163 

129. As such, the enactment of Law 66/2016 cannot be said to be unreasonable by any 

means, as it possesses a reasonable connection to the legitimate public objective pursued with 

due consideration for the Claimant’s interests. 
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e) Respondent can invoke Article IX of the ASNEC Treaty 

130. In the unlikely event that this Tribunal finds the Respondent liable for any of its 

obligations, the Respondent would be able to invoke the exceptions incorporated under 

Article IX of the ASNEC Treaty. A treaty defense incorporated under Article IX (1)(a) of the 

ASNEC Treaty applies in the event of certain circumstances which require States to protect 

human, animal, or plant life.164 When the exception applies, the State’s substantive 

obligations ceases to.165  As such, all actions taken by the Respondent which are considered 

necessary by the Tribunal to protect human, animal, or plant life are excluded from the 

liability scope of the BIT.166 

131. It is important to note that the term “necessary” under Article IX (1)(a) of the ASNEC 

Treaty cannot be equated to the “state of necessity” under customary international law.167 The 

requirements of invoking this exception as a treaty defense are not as stringent compared to 

the “state of necessity” under customary international law.168 

132. The Respondent understands that a state cannot invoke the exception under Article IX 

of the ASNEC Treaty if it has substantially contributed to the environmental degradation 

caused by the recurring floods.169 However, such contribution must be substantial or 

significant; it must not merely be incidental or peripheral.170 The Tribunal in LG&E v. 

Argentina even went as far to explicitly use the term “causal relationship” in describing such a 

contribution.171 

133. While there was a report which may testify for direct correlation between the two,172 it 

is important to note that correlation is not interchangeable with causality. The report itself 

made clear that there was no empirical evidence to show causality.173 Correlation only bears 

an incidental relationship between the coal power plants in the Respondent and the floods 

with no cause and effect between the two variables.174 As such, it cannot be said that the 
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Respondent through its coal industry has substantially contributed to the ASNEC floods in a 

matter of causality. 

134. Having established that the Respondent has not substantially contributed to the floods 

plaguing the ASNEC region, it is now important to establish whether Law 66/2016 was 

“necessary” to protect necessary to protect human life. The Respondent is aware that several 

Tribunals such as Continental Casualty v. Argentina and El Paso v. Argentina stated that 

States cannot rely on the defense provided by Article IX of the ASNEC Treaty when there 

exists other reasonable alternatives which are less inconsistent with its obligations that the 

State could have employed.175 These alternatives however must offer equal contribution in 

achieving the objective sought.176 

135. However, the Respondent submits that no such alternative exists for the present 

circumstances. As discussed previously, the alternative measures that the Claimant may 

suggest includes the enactment of a security standby. However, such measures are simply 

inefficient as it would require substantial funding to mothball affected coal power plants. 

During a security standby, these power plants would not be producing any energy for the 

Respondent state.  

136. While the Respondent may be able to afford such payments, it does not justify shifting 

the entirety of the burden towards the Respondent’s budget. In order for an alternative to be 

considered “reasonable” it must not merely be theoretical in nature such as when a member is 

incapable of taking such measures.177 Even if the Respondent can afford such payments it is 

still under an obligation not to compensate the Claimant as stated under Article 7 (3) of the 

ASNEC Directive.178 The Claimant cannot request for compensation under the pretext of 

subsidies; if it had wanted subsidies it could have asked for it instead of a security standy. 

137. In the event that the Tribunal is not convinced, it is possible to make reference to 

WTO jurisprudence discussing the exceptions under the GATT/GATS to interpret Article IX 

(1)(a) of the ASNEC Treaty as the two share a similar model.179 WTO jurisprudence dealing 

with the exceptions under the GATT/GATS showed that the term ‘necessary’ cannot be 

limited to measures which are strictly “indispensable”, it must be understood as a spectrum 
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ranging from “indispensable” measures and those which “make contribution to”  a certain 

objective.180 

138. In determining whether a certain measure may still be “necessary” even if it's not 

entirely indispensable, there must be a balance between the significance of the threatened 

interests, the contribution of the measure pursuant to a particular goal, and the adverse effects 

it may impose  on the investor.181 The initial two factors are to be accorded greater 

appreciation.182 

139. Presently, the enactment of Law 66/2016 was catered specifically towards dealing 

with the recurring floods within the ASNEC region by effectively reducing coal emissions to 

0.183 The manner by which Law 66/2016 was formulated reflects the significance of the lives 

threatened by the floods and the significant contributions that the measures adopted would 

have in protecting it. While admittedly having affected the Claimant’s investment, efforts 

have been made to assist its recuperation.184 In this regard, even if Law 66/2016 was not 

deemed to be an indispensible measure, it could nonetheless fall under the ambit of 

“necessary measures” given the circumstances.  

140. Another issue aside from other reasonable alternatives which may undermine the 

Respondent’s plea for necessity would be whether it could have implemented some other 

policy beforehand which could prevent the current dispute.185  If the Claimant were to contend 

that there were measures that the Respondent could have taken, then burden of proof 

necessarily falls on the Claimant to substantiate such claim.186 

141. However, it is worth noting that the Respondent has attempted to deal with the 

recurring floods by constructing protective infrastructure with little to no result.187 As such, 

the Claimant has attempted other measures prior to enacting Law 66/2016 as required by the 

ASNEC Directive. 

142. To conclude, the Respondent has not, as a matter of causality, contributed to the floods 

at hand. There were no measures that the Respondent could have taken earlier to prevent the 
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disputed act in the present case, nor were there any other reasonable alternatives that the 

Respondent could have taken in dealing with the floods. 

143. As such, the Respondent’s enactment of Law 66/2016 falls under the ambit of a 

“necessary” measure to protect human life as meant under Article IX of the ASNEC Treaty. It 

was enacted in a manner that was not more restrictive than necessary, as it complied with the 

requirements of the ASNEC Directive and was sufficiently considerate of the Claimants 

interests in its formulation.  

 

 

PART FOUR: REMEDIES 

E. CLAIMANT IS NOT ENTITLED TO THE COMPENSATION IT SEEKS 

144. The Claimant alleges that the Respondent has failed to fulfill its obligations to protect 

the Claimant’s investments and seeks to obtain full reparation in accordance with the 

Chorzow Factory case.188 

145. Although the Respondent concedes to the validity of full reparation principle as 

standard or remedies under customary international law and it can only be invoked when 

exists proven causality vis-à-vis a breach of the Respondent’s international obligations under 

ASNEC Treaty.189 As elaborated in the previous claim, Respondent measures were 

reasonable, necessary and do not frustrate the FET provision then (a)The Respondent is not 

obliged to tender full reparation. 

146. The Claimant is not entitled to compensation in the absence of causality. Insofar, the 

acts taken by the Respondent are not precluded by virtue of the “defense” clause under Article 

IX of ASNEC Treaty, thus no compensation can be due.190 

147. Assuming the causal link has been proven, the latter determination is about the basis 

of quantum upon which the Tribunal can estimate the extent of the loss, as adopted by the 

Tribunal in Crystallex v. Venezuela191and Lemire v. Ukraine.192 
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148. Alternatively, should the Tribunal find that the Respondent is liable for the Claimant’s 

losses, the amount of compensation should not amount to USD $450,000,000. The 

Respondent submits the alternative form of calculation based on (i) cost-based approach is the 

appropriate method of valuation for compensation. Through this method the claimant is only 

entitled to (b) compensation in the amount of capital invested and (c) an award simple 

interest.  

a) The Respondent is not obliged to tender full reparation 

149. A State’s obligation to tender full reparation may not arise automatically after finding 

a breach of international law. However, it requires the existence of causality which refers to 

the issue of proving a causal link between the State’s conduct and the investor's injury.193 No 

reparation is due only insofar as (a) causality is not proven. 

150. The Respondent subsequently contends that the following assumptions on which it is 

based are flawed: that the Claimant may seek their rights to receive some repayment of the 

loan. However, the Claimant as alleged legal successor cannot be compensated for the 

deprivation of a right that it never possessed, supported by the Tribunal in Gold Reserve v. 

Venezuela.194 

i. There exists no causality between the allegedly wrongful act and the 

damage suffered 

151. As the basis for claiming compensation, it is required to address the causality between 

the allegedly wrongful act and the damage suffered.195 The applicable cumulative test for 

causality is the occurrence of factual causality and legal causality.196 The Tribunal in Lemire 

v. Ukraine197 requires that cause, effect, and a logical link between the two be established. 

Furthermore, the standard of proof of causality is higher than mere “balance of probabilities”, 

instead the Tribunal endorsed the “in all probability” standard.198 
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152. The Claimant may contest the factual causality under the alleged losses acknowledged 

by the MFNB’s expert that the market value of assets has dropped by 40%199 and shows a 

shallow level of liquidity for the remaining assets.200 

153. The statement that the Respondent’s measures have caused injury remains doubtful 

and failed to provide sufficient evidence to support the contention of factual causality. The 

element of causality would have to be taken in every case if the “causing injury” simply the 

wrongful act itself, noted by the Tribunal in Biwater Gauff v. United Republic of Tanzania.201 

The mere assumption from the Claimant should be dismissed202, in reality Claimant could still 

operate the asset until the due date for totally phase-out the coal power plants in 2028.203  The 

Respondent further should not be responsible for the unattractive value of that asset as the 

Claimant does not lose any value in this case. Looking at this comparison, thus the factual 

causality is not satisfied. 

154. The Claimant has to prove not only the factual causality but also what is the legal 

causality of State's conduct. Turning to the second requirement of causality, the Tribunal may 

found that the legal causality exists due to the enactment of Law 66/2016 and Law 72/2016 as 

the environmental regulations which the Ticadia-1 depended and affected. 

155. However the assessment of causality cumulative requirements are not being met in 

full. There exists no factual causal nexus between the damages sought by the Claimant and 

the treaty violation and have not met the "in all probability" standard.204 Hence, no reparation 

is due. 

b) Alternatively, Claimant Is Entitled to Compensation Only USD 

$150,000,000 

156. In light of the compensable damages, it must be sufficiently certain.205 In order to be 

compensated, the quantification of damages is what the Claimant has lost in this 
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investment.206  In addition, the burden of proof to establish the damages falls under the 

Claimant.207 Hence, the Respondent is not obliged to compensate the alleged damages. 

157. Claimant’s calculation of damages are grossly overestimated. The Claimant has not 

suffered any immediate losses and there would be no “wasted investment” in regards to land 

and assets of Ticadia-1. In fact, the Claimant could still continue to take the benefit to use and 

operate the remaining assets of Ticadia-1 and it still continues to have value and it will not be 

plausible that such assets will drastically and dramatically decrease their value in the short 

period of time. The speculative and uncertain damage can not be awarded to the alleged 

injured party.208 

158. In regards to the risks that may be contested by the Claimant, it can not be legitimate 

grounds for assessing the damages. Every investment does entail risk209 and the Respondent 

should not be held responsible for bearing the risk that Claimant took for the alleged drop of 

market value when executing the Financing Agreement. 

159. Following the Tribunal in Metalclad v. Mexico and in Azurix v. Argentina,210 the 

Respondent proposes that the Claimant should only be compensated for their proven amount 

invested i.e. the total cost and expenses incurred by the investor and in present case  

$150,000,000 that constitutes the actual losses suffered by Claimant. 

160. In the words of the Tribunal in Chorzow Factory stated that the full reparation 

principle should put the investor into the same economic position it would have been in, but 

for the unlawful act.211 In practice, the Tribunals have consistently refused to award 

speculative damages and this is done to avoid under-compensating or over-compensating one 

of the parties212 and to not run afoul the full reparation principle.213 

i. Cost-based approach is the appropriate standard of valuation 

161. The Tribunals214 rejected a forward-looking approach such as income-based when the 

record of profitability and complex forecasting of cash flow has not been attained.215 The 
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Claimant has argued to apply an income-based approach. However, the Tribunal in Técnicas 

Medioambientales v México required sufficient period to apply such method and held that the 

2 years operation of Ticadia-1 will be considerable as to be too short216 to show sufficient past 

performance in order to determine the value of investment. 

162. Pursuant to The World Bank Guidelines,217 Ticadia-1 should not be considered as a 

going concern since it is not an asset that will continue to have a useful life for the foreseeable 

future.218 Ticadia-1 has not generated any historic cash flows219 then it should not be 

considered as going concern and later apply an income-based approach. 

163. Turning to the market-based approach, which requires comparison of comparable 

market, stock prices and adequate market information of entity assets220 that are not 

presentable in this case. Thus, the application of market-based and income-based will hardly 

be feasible to be used in the present case and deem too speculative. 

164. To valuates the compensation, the standard of valuation and valuation methodology 

should be in accordance with the facts presented on a case-to-case basis. With the lack of data 

in sufficient performance of investment to establish the value of investment, the Tribunals 

applied cost-based approach221 which refers to a backward-looking method and make 

references to past investment-related expenditures in the present case.222 

165. The Respondent requests the Tribunal to apply a cost-based approach as the 

appropriate standard of valuation because this approach does notrequire the prognoses about 

future and are best for early stage investment where highly complex forecasting of assets can 

not be presentable,223 which is our present case at the hand. 

166. As the doubts remain in the Claimant’s burden of proof, the Respondent acknowledges 

that the international tribunals224 acknowledge when there was no future profitability of the 

investment thus the Claimant can be fully repaired by the amount representing the investment 
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by using sunk costs methodology as part of cost-based approach.225 In the words of the 

Tribunal in Hassan Awdi v. Romania,  

“The amount invested by Claimant regarding Rodipet in the expectation that such 

amount would have been earned back had Law 442 remained in force.”226 

167. The actual amount of capital invested by the Claimant is $150,000,000 to obtain the 

MFNB’s rights and obligations. The Respondent requests the Tribunal not to compensate 

exceed on the amount of Claimant’s actual investment in the project taking into account the 

difference in amount requested by Claimant is approximately $300,000,000 are too remote. 

This reference is consistent with the full reparation principle in Chorzów Factory, aimed to 

“wipe out all the consequences of the illegal act and reestablish the situation which would, in 

all probability, have existed if that act had not been committed”.227 

ii. Claimant is not entitled to recovery for lost profits and loss of 

opportunities 

168. Customary rules for reparation prohibit the double recovery228 of damages. To the 

extent, Claimant will be enriched unjustly by requesting to recover beyond the amount 

invested plus lost profits and loss of opportunity, the Claimant is attempting to violate the 

rule.229 

169. A convincing evidence of its ability to produce profits in the particular circumstances 

it facedis required to overcome the lack of history of profitability.230 A mere assumption that 

Ticadia-1 would have made any profits can not be proven because Ticadia-1 has only been 

operating approximately for 2 years before the enactment of alleged measures, this period 

considered as too short231 to produce a sufficiently record of profitability232 or further 

constitutes lost profits. 

170. The Tribunal in LEVIT v. Iran would not award speculative profits and reject profits 

on projects which were only in their early stages233 and can not generate a calculation of 
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future income. Hence, failure to establish hard evidence and sufficient degree of certainty that 

the project would have resulted in a profit leads to speculation234 and does not meet the 

standards for an award of lost profits. 

171. Loss of opportunity damages are theoretically in ties with the alleged future prospects 

of Claimant investment.235 The Claimant has not proven yet that there exists a very strong 

chance236 that the Ticadia-1 would operate successfully even when the Law 66/2016 and Law 

72/2016 would not be enacted in the first place. Thus, the claim for the alleged loss of 

opportunity is speculative. 

172. Given the absence of sufficient evidence between the alleged act with the alleged 

losses.237 The Respondent requests that claim for lost profit, loss of opportunity or loss of 

chance should be dismissed. 

c) In any event, the Tribunal should only award a Simple Interest 

173. The Respondent contends that the Claimant is not entitled to interest in their 

quantification of damages. Should the Tribunal find that interest to be awarded, the 

Respondent requests any interest should accrue on a simple rather than a compounded basis. 

The Tribunal in Archer and others resolved that “only simple interest” should be granted.238 

The compounded interest should not be granted, on the ground that it could overcompensate 

the Claimant for alleged wrongful acts. 
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PRAYER OF RELIEF 

174. In the light of the above, the Respondent respectfully requests the Arbitral Tribunal to: 

1. Upheld the challenge against Mr. Perry Mason; 

2. Declare that it has no jurisdiction to rule over the present issue; 

3. Declare that the ASNEC Directive and Law 66/2016 are not attributable to the 

Respondent; 

4. Declare that the Respondent has not violated Article II of the ASNEC Treaty; 

5. Dismiss the Claimants’ requests for compensation or in alternative order the 

Respondent to compensate only in the amount of capital invested with simple basis 

interest. 
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	i. The Assignment Agreement has changed the form of assets invested
	38. The Respondent MFNB is the original investor of Ticadia-1, as it has provided loan for the construction of Ticadia-1  and commenced the financing agreement.  However, the assignment agreement does not only entail the purchase of rights over Ticadi...
	39. In January 2017, MFNB found itself in a difficult situation caused by lack of liquidity.  Subsequently, in order to avoid insolvency, it decided to sell its debt portfolio to the Claimant through the assignment agreement.
	40. As a result , Although the purchase of debt falls under a type of asset acknowledged as investment under the ASNEC Treaty, the Claimant still has to fulfill the two existing pre-requisites to justify the existence of an investment.

	ii. Claimant’s investment is domestic in nature
	41. Article I(1) of ASNEC Treaty entails a requirement of ownership of foreign assets by the words ‘owned or controlled by investors of a contracting party, outside that contracting party’s area’.
	42. By interpreting such wording using its ordinary meaning  and in light of paragraph 4 of the ASNEC Treaty Preamble, the treaty serves as a protection mechanism for foreign investments made between one member-state of ASNEC to another.
	43. As the Claimant’s purchase of MFNB’s debt portfolio is a valid investment, the tribunal is required to analyze the nature of such investment to determine whether the parties involved have fulfilled the foreign investment criteria embodied under Ar...
	44. The Tribunal in Energoalians established the nationality of an ‘Investor’ to be established through its place of registration.  This evaluation has been echoed by numerous tribunals in determining ownership of an investment.  The fact that the Cla...
	45. Following the approach of the tribunal in Fedax Case, in order to determine the location of an international financial transaction, the important question is who utilized the funds that were made available by international financial transactions.
	46. Referring to the aforementioned argument, it has been stated that the assignment of agreement entails a new investment. In this present case, the funds that were made available by the Claimant was utilized by MFNB, a company incorporated in Mercur...

	iii. Claimant’s alleged investment is not associated with an economic activity in the energy sector
	47. The last paragraph of Article I(1) entails that an ‘investment’ has to be associated with an economic activity in the energy sector.  Article I(3) of the ASNEC Treaty elaborates that this constitutes an economic activity concerning the exploration...
	48. In determining the degree of association that is required to fulfill the last paragraph of Article I(1), this provision must be interpreted in light of the object and purpose of the ASNEC Treaty. The tribunal in Amto has established that ‘associat...
	49. In this present case, Claimant’s alleged investment was established to assist the recovery of debt owed to MFNB. Furthermore, it is clear that the Claimant’s investment was utilized by MFNB to avoid insolvency.  Thus, the Claimant’s investment doe...
	50. As a result, the Tribunal does not have jurisdiction ratione materiae over the present dispute.


	c) Alternatively, the Tribunal should not exercise its jurisdiction due to an abuse of process
	51. In the event that this Tribunal asserts that the prerequisites of jurisdiction ratione personae and ratione materiae, the Respondent presents an alternative argument that there exists an abuse of process in the part of the Claimant.
	52. Numerous Arbitral Tribunals have asserted that an abuse of process occurs when an investment restructuring occurs after the existence of an alleged wrongful act.  This implies that the Claimant foresaw the existence of a potential conflict and obt...
	53. Parallel to MFNB and Mountaintop’s Arbitral proceedings, the Claimant purchased the rights to Ticadia-1 after the enactment of Law 66/2016.  The most basic form of due-diligence would demonstrate the existence of a potential conflict as the invest...
	54. The aforementioned facts evidence the purpose of the Claimant’s purchase of Ticadia-1, which is to capitalize on the protection mechanism embodied within the ASNEC Treaty. Thus, the Claimant’s abuse of process should compel the Tribunal to refrain...


	C. DIRECTIVE 86/2016 AND LAW 66/2016 IS ATTRIBUTABLE TO ASNEC
	55. Should the Tribunal find that it has jurisdiction over the claims presented and has the right to exercise such jurisdiction, the Respondent submits that the actions of ASNEC as an organization is not attributable to the Respondent.
	56. Article 120 of the Founding Charter establishes that ASNEC enforces or implements its legal acts through organs of its Member States, the attribution of conduct shall be governed by Articles 6 and 7 of the DARIO.
	57. As the remaining provisions of DARIO were not accepted as binding between the parties nor have they crystallized into customary international law, the Respondent will interpret such articles in accordance with its ordinary meaning.
	58. In interpreting Articles 6 and 7 of DARIO, the text makes specific reference to the Association’s charter of association. As Article 115 of the ASNEC Founding Charter clearly states that directives are to be entirely binding and implemented by Sta...
	a) Directive 86/2016 is not attributable to the Respondent
	59. A directive is a valid legal act of ASNEC as an organization  separate from the acts of a member State that is enacted outside of its official capacity of an organ of the association.  ASNEC Directive 86/2016 was a legal product created by the org...
	60. Making reference to commentary paragraph 8 to Article 2 of DARIO, it was emphasized that international organizations are subjects of international law that possess a general competence.  International law recognizes the separation of legal persona...

	b) Law 66/2016 was enacted under the Respondent’s official capacity
	61. In the alternative, the Claimant may argue that Law 66/2016 was established by the Respondent outside of the official capacity permitted under the ASNEC Founding Charter.
	62. This discussion falls under the interpretation of Articles 6 and 7 of DARIO. Proceeding first to address Article 6 of DARIO, such provision presents a great significance to the scope of ‘organs’ or ‘agents’ established under the rules of the organ...
	63. Article 120 of the ASNEC Founding Charter clearly states that the Association shall implement its legal acts through the organs of its Member States . Due to the fact that Directives are indeed binding and are to be implemented through national au...
	64. Proceeding next to address Article 7 of DARIO, this article deals with the distinct circumstances when there exists certain authorities given to member States at the disposal of the organization. The commentaries refer to instances of military con...
	65. The application of Article 7 relates to the existence of effective control exercised over the specific conduct examined through the full factual circumstances and particular context.  In the present case, there exists a separate mechanism under Ar...
	66. This showcases a degree of control by ASNEC as an organization over the implementation of directives within Member States’ national legal system . As the elements of article 7 are fulfilled, Law 66/2016 cannot be attributed to the Respondent.


	D. THE RESPONDENT HAS NOT VIOLATED ARTICLE II OF THE ASNEC TREATY
	67. In the event that the Tribunal finds Law 66/2016 attributable to the Respondent, the Respondent has not violated its International obligations under the ASNEC Treaty.  Proceeding first to address the FET Standard under Article II, it is important ...
	68. The Respondent is of the view that (b) The Claimant cannot have a legitimate expectation of an immutable framework as (i) the initial Claimant has conducted flawed due diligence, (ii) the current Claimant has conducted flawed due diligence, (iii) ...
	69. Additionally, (d) the Respondent has not acted in an unreasonable manner when it enacted Law 66/2016 which would violate the obligation to not impair the Claimant’s investment by unreasonable measures as a standalone provision.
	70. Lastly, even if the Tribunal finds the Respondent to have violated any of its obligations under Article II of the ASNEC Treaty, (d) it is still capable of invoking the defense under article IX (1a) of the ASNEC Treaty.
	a) The Fair and Equitable Treatment Standard under ASNEC Treaty is an autonomous standard under International Law
	71. The Respondent is aware that treaty provisions must be interpreted in accordance to its ordinary meaning and syntax  as required by customary international law.  The express reference made by FET provision under article II of the ASNEC Treaty to“i...
	72. There exists numerous arbitral jurisprudence such as indicating that an FET provision which makes express reference towards international law are to be interpreted as autonomous standards in the absence of further clarification or express intent.
	73. The phrase “commitment to accord at all times to Investments of Investors of other contracting Parties Fair and equitable treatment”  was introduced as a separate obligation, indicated by the word “also” prior to a separate obligation. The deliber...
	74. The obligation to provide treatment no less favorable than international law must be considered distinct to the obligation to accord fair and equitable treatment.  The former obligation must be complied with as the bare minimum, an established flo...
	75. Furthermore, an interpretation of the term ‘fair and equitable’ requires an assessment of the various rights and responsibilities incorporated within the treaty which it was employed for; it cannot merely be interpreted as three words taken plainl...
	76. In this regard, while the Respondent is aware that the ASNEC Treaty does intend on encouraging and creating a  stable, equitable, favourable and transparent climate for investors  it is important to note that it must be achieved through measures c...
	77. As such, the Claimant cannot claim for a breach of the  FET obligation when it disregards the need to balance this obligation with respect to protection of the environment. In light of the fatal floods with unusually high magnitudes,  the Claimant...

	b) The Claimant Cannot have Legitimate Expectations of an Immutable Regulatory Framework
	78. The existence of legitimate expectations are central to any FET Provision, a notion Arbitral tribunals have echoed on multiple awards.  An investor’s legitimate expectations can only be protected if such expectations are legitimate and reasonable....
	i. The Initial Claimant has not conducted Proper due diligence prior to the investment
	79. The initial Claimant, Mountaintop, agreed to invest in the construction of a high-efficiency 850 MW coal-fired power plant, financed by a financing agreement concluded on 1 December 2010.   Construction of the coal power plant started on 15 Decemb...
	80. An investor’s due diligence obligations must be determined on a case-to-case basis. As stated in EDF v. Romania,
	“ Legitimate expectations cannot be solely the subjective expectations of the investor. They Must be examined as the expectations at the time the investment is made, as they may be deduced from all the circumstances of the case, due regard being paid ...
	81. An investor’s legitimate expectations must be a result of rigorous due diligence.  Investors are required to consider all relevant factual circumstances which surround the state they chose to invest in  as it plays a role in determining whether th...
	82. Investors are required to consider the regulatory framework governing its investments as part of its legal due diligence. The Tribunal in   This is done to anticipate potential changes which may affect the Claimant’s investment in the future. Trib...
	83. While the Claimant has attempted to familiarize itself with the Respondent’s regulatory framework,  it has not sufficiently considered the potential changes to the Laocan environmental regulations in light of the recurring floods; in this case, an...
	84. Had the Claimant conducted its due diligence properly, it would have been aware of the recurring fatal floods within the ASNEC region.  Despite the Respondent’s long history of combating this threat by building dams, seeves, and other protective i...
	85. Considering this historical background, changes in the environmental regulations which would affect other frameworks within the Respondent should have been foreseeable to the Claimant. Being an experienced investor, the Claimant has willingly assu...
	86. The Claimant should have been more considerate and vigilant of the potential changes in the environmental regulations of the Respondent state; silence on the Respondent’s part in advocating stricter environmental regulations or transitions to a re...
	87. Furthermore, it is important to note that an Investor’s due diligence also requires an assessment of business risk and the industry’s regulatory pattern.   Most of the Coal power plants that were constructed in the 1980s were mostly nearing the en...
	88. The fact that States neighbouring the Respondent has shifted towards renewable energy with a 300% increase in the electricity produced from renewable sources further bolsters the notion of business risks that the Claimant has overlooked.

	ii. The present Claimant has not conducted sufficient due diligence in making its investment
	89. In the event that the Tribunal agrees with the Respondent’s contentions that the present Claimant has made a new investment when it purchased the rights to Ticadia-1 in 2017, it would necessarily have to re-conduct its due diligence in light of th...
	90. It follows that in such circumstances, the Claimant would have necessarily failed the ‘prudent investor’ test. The Claimant purchased the  assignments rights in 2017,  where the correlation between coal power plants and the recurring fatal floods ...
	91. Choosing to take over an ‘investment’ affected by a strict phase out policy, the present Claimant must have already been aware of the circumstances surrounding the investment it has chosen to invest in. It would be unreasonable for the present Cla...

	iii. The Respondent has not provided the Claimant with Specific representations.
	92. In regards to the issue of specific representation, the Tribunal in Crystallex v. Argentina noted that such representations must be sufficiently specific in content, directed towards a specific investor, which the Claimant has relied on.
	93. While the Ticadian governor may have been a competent organ of the government to issue specific commitments,  it is important to note the distinction made by the Tribunal in Eskosol v. Italy between statements specifically made to investors to off...
	94. It is inherently different from the statement of Italian officials in Greentech v. Italy, where the specificity of the statements  had the hallmarks of a stabilization clause; even then, these statements were not considered alone but were accompan...
	95. Furthermore, the Respondent is aware that a framework intended to induce investment may constitute specific representations.  However, the Respondent has not established such a framework. The framework governing the coal industry was not establish...
	96. In the event that the Tribunal considers that the Ticadian governor’s statements during the meetings with the Claimant could amount to specific commitments, it would only, at best, amount to a commitment that he and his staff would cooperate with ...
	97. In concluding this section, the Tribunal in InfraRed v. Spain accurately stated that in the absence of specific commitments which identifies with precision the regulations that would remain unchanged, an investor cannot legitimately expect the imm...


	c) Respondent has not violated the Claimant’s legitimate expectations of consistency
	98. In the event that the Claimant proceeds with an alternative argument for a legitimate expectation of consistency, the Respondent maintains that it has not violated such legitimate expectations. While the Respondent is aware that such a legitimate ...
	99. In the absence of specific commitments, states are not obliged to maintain a frozen framework as stated before.  The Respondent however is aware of the Tribunal’s statement in Eiser v. Spain, that while states are allowed to exercise its sovereign...
	100. The Tribunal in RWE Innogy v. Spain agreed with this approach, irrespective of whether the FET standard was interpreted to be autonomous or linked to customary international law.  Both of these cases established that in the absence of specific co...
	101. The Tribunal in RWE Innogy established that an assessment of proportionality requires  the regulatory change made by the Respondent to be suitable and necessary in order to achieve a legitimate public objective and that the measure does not place...
	102. In regards to the suitability of the changes implemented by the Respondent, it is important to discuss the “margin of appreciation” that should be accorded to the Respondent state in regulating its laws to the evolving needs of the State.  While ...
	103. In conducting a balancing exercise, the Respondent is entitled to a considerable degree of appreciation in determining what it considers suitable  to fulfill the legitimate public policy of handling the floods in accordance with the ASNEC Directi...
	104. The enactment of Law 66/2016 was suitable in the sense that by preventing the operation of coal power plants, such an action would effectively reduce coal emissions to 0 as required by the strict demands of the ASNEC Directive.  Furthermore, such...
	105. Law 66/2016 was necessary as there existed no less-restrictive alternatives which the Respondent could have adopted.  The Claimant may suggest an alternative method such as the establishment of capacity markets. However, capacity markets are bett...
	106. Law 66/2016 and Law 72/2016 were only enacted by the Respondent after consultations with its internal advisors and the affected stakeholders.  As such, the enactment of Law 66/2016 was not an easy decision to make, but was nonetheless what the Re...
	107. Furthermore, the enactment of Law 66/2016 had not created a disproportionate burden against the Claimant’s investment. While the Respondent does not contend that the Claimant has suffered losses,  it is important to note that the Respondent has t...
	108. The Respondent had placed the coal phase out deadline at the latest it could in accordance with the ASNEC Directive to allow the Claimant to make most of its investment,  it has also introduced a potential new market with prices substantially abo...
	109. The Claimant need not even scrap their initial investment; it is entirely possible to convert its coal power plant into one which uses renewable energy if the burner were replaced. Such a converted plant would be eligible for the feed in scheme t...
	110. Having addressed how the changes enacted by the Respondent was not disproportionate as meant by the Tribunal in RWE Innogy, it is now important to turn to other substantial issues regarding the Claimant's legitimate expectation of consistency.
	111. It is important to note that the Tribunal in Eiser noted that total changes that would violate a legitimate expectation of consistency would be one which replaces a favorable framework that was originally intended to induce investment.  Presently...
	112. This distinction between a favorable framework created to induce investments and a general regulatory framework is incredibly important to consider. The former was made with an express intent to induce investments,  revoking these fundamental ben...
	113. However in the present case, the legal framework subjected to change had not been placed to induce investments. If anything, the Claimant was induced to invest as a result of the very general assurances provided by the Ticadian governor and the e...
	114. It is an immutable truth that the social, political, and economic conditions of a state are bound to change and an investor’s investment is expected to be able to react accordingly.  The presence of reasonable expectations regarding the market co...

	d) Respondent has not acted in an unreasonable manner in enacting Law 66/2016
	115. While the prohibition of unreasonable and discriminatory treatment has on several occasions been discussed as part of the FET standard,  it is important to note that there exists arbitral jurisprudence which provides a more nuanced discussion of ...
	116. As a standalone provision, various Tribunals have made reference to the approach adopted by the Tribunal in AES v. Hungary in assessing the reasonableness of a State’s measures.   The Tribunal stated that the reasonableness of a State’s measure d...
	117. In discussing this standard, it has been established that the measure taken by the Respondent was tailored specifically to address the floods in accordance with the ASNEC Directive with due consideration for the Claimant’s interests. It would be ...
	118. While similar to the proportionality test applied in the issue of legitimate expectations of consistency, an assessment of unreasonableness as a separate concept from the FET also allows for a more nuanced assessment which incorporates the standa...
	119. The Tribunal in EDF v. Romania assessed the claim of unreasonable measures through circumstances proposed by Professor Schreuer.  In the present case, the Respondent has not enacted Law 66/2016 in a manner identical to those proposed by Professor...
	120. Firstly, the Respondent has not enacted Law 66/2016 in a manner that inflicts damage on the investor without any clear legitimate purpose. Making reference to the Tribunal in LG&E v. Argentina, the Respondent agrees that it must not enact measure...
	121. In this regard as reasoned in previous sections, the Respondent has considered the suitability of Law 66/2016 in dealing with the floods in accordance with the ASNEC Directive. To make sure that the Claimant does not carry a disproportionate burd...
	122. This considerate approach taken by the Respondent may be contrasted to the circumstances in CME v. The Czech Republic where the Media Council through collusive actions and omissions terminated the contract which the Claimant’s investment relied. ...
	123. Secondly, the Respondent has not enacted Law 66/2016 in the absence of legal standards but rather on discretion, prejudice or personal preference. Law 66/2016 was a product of the discretion granted unto the Respondent and was a result of due con...
	124. It is important to note that it even if Law 66/2016 was not the best measure that the Respondent could have adopted as it was what the Respondent understood to be the best measure at the time.   Such a measure cannot be said to be taken arbitrari...
	125. Thirdly, the Respondent has not enacted Law 66/2016 in a manner where the stated objectives of the said measures were different from what it really was meant to achieve. The Respondent is presently faced with a legitimate public objective, namely...
	126. The Respondent’s enactment of Law 66/2016 is comparable to the disputed measures in Genin v. Estonia in the sense that both were not discriminatory in implementation and were done with the backdrop of serious public concerns. In Genin v. Estonia,...
	127. The Respondent’s stated public objective cannot be dismissed by an argument that there exists no evidence of causality between the floods and the operation of coal. While the Respondent does not contend that correlation and causality are two dist...
	128. Lastly, the Respondent has not enacted Law 66/2016 in a manner which establishes a wilful disregard of due process and proper procedure. In making such a claim that the Respondent has disregarded due process or proper procedure, the burden of pro...
	129. As such, the enactment of Law 66/2016 cannot be said to be unreasonable by any means, as it possesses a reasonable connection to the legitimate public objective pursued with due consideration for the Claimant’s interests.

	e) Respondent can invoke Article IX of the ASNEC Treaty
	130. In the unlikely event that this Tribunal finds the Respondent liable for any of its obligations, the Respondent would be able to invoke the exceptions incorporated under Article IX of the ASNEC Treaty. A treaty defense incorporated under Article ...
	131. It is important to note that the term “necessary” under Article IX (1)(a) of the ASNEC Treaty cannot be equated to the “state of necessity” under customary international law.  The requirements of invoking this exception as a treaty defense are no...
	132. The Respondent understands that a state cannot invoke the exception under Article IX of the ASNEC Treaty if it has substantially contributed to the environmental degradation caused by the recurring floods.  However, such contribution must be subs...
	133. While there was a report which may testify for direct correlation between the two,  it is important to note that correlation is not interchangeable with causality. The report itself made clear that there was no empirical evidence to show causalit...
	134. Having established that the Respondent has not substantially contributed to the floods plaguing the ASNEC region, it is now important to establish whether Law 66/2016 was “necessary” to protect necessary to protect human life. The Respondent is a...
	135. However, the Respondent submits that no such alternative exists for the present circumstances. As discussed previously, the alternative measures that the Claimant may suggest includes the enactment of a security standby. However, such measures ar...
	136. While the Respondent may be able to afford such payments, it does not justify shifting the entirety of the burden towards the Respondent’s budget. In order for an alternative to be considered “reasonable” it must not merely be theoretical in natu...
	137. In the event that the Tribunal is not convinced, it is possible to make reference to WTO jurisprudence discussing the exceptions under the GATT/GATS to interpret Article IX (1)(a) of the ASNEC Treaty as the two share a similar model.  WTO jurispr...
	138. In determining whether a certain measure may still be “necessary” even if it's not entirely indispensable, there must be a balance between the significance of the threatened interests, the contribution of the measure pursuant to a particular goal...
	139. Presently, the enactment of Law 66/2016 was catered specifically towards dealing with the recurring floods within the ASNEC region by effectively reducing coal emissions to 0.  The manner by which Law 66/2016 was formulated reflects the significa...
	140. Another issue aside from other reasonable alternatives which may undermine the Respondent’s plea for necessity would be whether it could have implemented some other policy beforehand which could prevent the current dispute.   If the Claimant were...
	141. However, it is worth noting that the Respondent has attempted to deal with the recurring floods by constructing protective infrastructure with little to no result.  As such, the Claimant has attempted other measures prior to enacting Law 66/2016 ...
	142. To conclude, the Respondent has not, as a matter of causality, contributed to the floods at hand. There were no measures that the Respondent could have taken earlier to prevent the disputed act in the present case, nor were there any other reason...
	143. As such, the Respondent’s enactment of Law 66/2016 falls under the ambit of a “necessary” measure to protect human life as meant under Article IX of the ASNEC Treaty. It was enacted in a manner that was not more restrictive than necessary, as it ...


	E. CLAIMANT IS NOT ENTITLED TO THE COMPENSATION IT SEEKS
	144. The Claimant alleges that the Respondent has failed to fulfill its obligations to protect the Claimant’s investments and seeks to obtain full reparation in accordance with the Chorzow Factory case.
	145. Although the Respondent concedes to the validity of full reparation principle as standard or remedies under customary international law and it can only be invoked when exists proven causality vis-à-vis a breach of the Respondent’s international o...
	146. The Claimant is not entitled to compensation in the absence of causality. Insofar, the acts taken by the Respondent are not precluded by virtue of the “defense” clause under Article IX of ASNEC Treaty, thus no compensation can be due.
	147. Assuming the causal link has been proven, the latter determination is about the basis of quantum upon which the Tribunal can estimate the extent of the loss, as adopted by the Tribunal in Crystallex v. Venezuela and Lemire v. Ukraine.
	148. Alternatively, should the Tribunal find that the Respondent is liable for the Claimant’s losses, the amount of compensation should not amount to USD $450,000,000. The Respondent submits the alternative form of calculation based on (i) cost-based ...
	a) The Respondent is not obliged to tender full reparation
	149. A State’s obligation to tender full reparation may not arise automatically after finding a breach of international law. However, it requires the existence of causality which refers to the issue of proving a causal link between the State’s conduct...
	150. The Respondent subsequently contends that the following assumptions on which it is based are flawed: that the Claimant may seek their rights to receive some repayment of the loan. However, the Claimant as alleged legal successor cannot be compens...
	i. There exists no causality between the allegedly wrongful act and the damage suffered
	151. As the basis for claiming compensation, it is required to address the causality between the allegedly wrongful act and the damage suffered.  The applicable cumulative test for causality is the occurrence of factual causality and legal causality. ...
	152. The Claimant may contest the factual causality under the alleged losses acknowledged by the MFNB’s expert that the market value of assets has dropped by 40%  and shows a shallow level of liquidity for the remaining assets.
	153. The statement that the Respondent’s measures have caused injury remains doubtful and failed to provide sufficient evidence to support the contention of factual causality. The element of causality would have to be taken in every case if the “causi...
	154. The Claimant has to prove not only the factual causality but also what is the legal causality of State's conduct. Turning to the second requirement of causality, the Tribunal may found that the legal causality exists due to the enactment of Law 6...
	155. However the assessment of causality cumulative requirements are not being met in full. There exists no factual causal nexus between the damages sought by the Claimant and the treaty violation and have not met the "in all probability" standard.  H...


	b) Alternatively, Claimant Is Entitled to Compensation Only USD $150,000,000
	156. In light of the compensable damages, it must be sufficiently certain.  In order to be compensated, the quantification of damages is what the Claimant has lost in this investment.   In addition, the burden of proof to establish the damages falls u...
	157. Claimant’s calculation of damages are grossly overestimated. The Claimant has not suffered any immediate losses and there would be no “wasted investment” in regards to land and assets of Ticadia-1. In fact, the Claimant could still continue to ta...
	158. In regards to the risks that may be contested by the Claimant, it can not be legitimate grounds for assessing the damages. Every investment does entail risk  and the Respondent should not be held responsible for bearing the risk that Claimant too...
	159. Following the Tribunal in Metalclad v. Mexico and in Azurix v. Argentina,  the Respondent proposes that the Claimant should only be compensated for their proven amount invested i.e. the total cost and expenses incurred by the investor and in pres...
	160. In the words of the Tribunal in Chorzow Factory stated that the full reparation principle should put the investor into the same economic position it would have been in, but for the unlawful act.  In practice, the Tribunals have consistently refus...
	i. Cost-based approach is the appropriate standard of valuation
	161. The Tribunals  rejected a forward-looking approach such as income-based when the record of profitability and complex forecasting of cash flow has not been attained.  The Claimant has argued to apply an income-based approach. However, the Tribunal...
	162. Pursuant to The World Bank Guidelines,  Ticadia-1 should not be considered as a going concern since it is not an asset that will continue to have a useful life for the foreseeable future.  Ticadia-1 has not generated any historic cash flows  then...
	163. Turning to the market-based approach, which requires comparison of comparable market, stock prices and adequate market information of entity assets  that are not presentable in this case. Thus, the application of market-based and income-based wil...
	164. To valuates the compensation, the standard of valuation and valuation methodology should be in accordance with the facts presented on a case-to-case basis. With the lack of data in sufficient performance of investment to establish the value of in...
	165. The Respondent requests the Tribunal to apply a cost-based approach as the appropriate standard of valuation because this approach does notrequire the prognoses about future and are best for early stage investment where highly complex forecasting...
	166. As the doubts remain in the Claimant’s burden of proof, the Respondent acknowledges that the international tribunals  acknowledge when there was no future profitability of the investment thus the Claimant can be fully repaired by the amount repre...
	“The amount invested by Claimant regarding Rodipet in the expectation that such amount would have been earned back had Law 442 remained in force.”
	167. The actual amount of capital invested by the Claimant is $150,000,000 to obtain the MFNB’s rights and obligations. The Respondent requests the Tribunal not to compensate exceed on the amount of Claimant’s actual investment in the project taking i...

	ii. Claimant is not entitled to recovery for lost profits and loss of opportunities
	168. Customary rules for reparation prohibit the double recovery  of damages. To the extent, Claimant will be enriched unjustly by requesting to recover beyond the amount invested plus lost profits and loss of opportunity, the Claimant is attempting t...
	169. A convincing evidence of its ability to produce profits in the particular circumstances it facedis required to overcome the lack of history of profitability.  A mere assumption that Ticadia-1 would have made any profits can not be proven because ...
	170. The Tribunal in LEVIT v. Iran would not award speculative profits and reject profits on projects which were only in their early stages  and can not generate a calculation of future income. Hence, failure to establish hard evidence and sufficient ...
	171. Loss of opportunity damages are theoretically in ties with the alleged future prospects of Claimant investment.  The Claimant has not proven yet that there exists a very strong chance  that the Ticadia-1 would operate successfully even when the L...
	172. Given the absence of sufficient evidence between the alleged act with the alleged losses.  The Respondent requests that claim for lost profit, loss of opportunity or loss of chance should be dismissed.


	c) In any event, the Tribunal should only award a Simple Interest
	173. The Respondent contends that the Claimant is not entitled to interest in their quantification of damages. Should the Tribunal find that interest to be awarded, the Respondent requests any interest should accrue on a simple rather than a compounde...



	PRAYER OF RELIEF
	174. In the light of the above, the Respondent respectfully requests the Arbitral Tribunal to:


