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I. STATEMENT OF  FACTS 
 

1. The Claimant is named Goliath National Bank JSC (“Claimant”). It is a 

jointstock company incorporated under the laws of the Republic of 

Mercuria. The Respondent is the Republic of Laoc, a small developed 

State that suffered from 6 major floods between 2000 and 2015 

(“Respondent”). 

2. Claimant gave notice of the dispute to Respondent on 7 October 2018.  

3. This arbitral proceeding was initiated under Article X of the Treaty 

concerning the Encouragement and Reciprocal Protection of Energy 

Investments in the ASNEC Region (the “Treaty”). 

4. The dispute between the Parties arises out of the implementation of 

ANSEC’s Directive 2016/87.  

5. In August 2009, a sophisticated company incorporated in Mercuria, named 

Mountaintop Investments LLC (“Mountaintop”) constructed a coal-fired 

power plant Ticadia-1 (“T1”). 

6. In order to be able to perform such construction, Mountaintop sought 

external funding. This funding was provided by the Mercurian First 

National Bank JSC (“MFNB”), in the form of a loan of the sum of USD 

600,000,000, instrumented through a Financing Agreement. 

7. Mountaintop’s Project in Laoc was one of its many investments. Over the 

past 15 years, Mountaintop invested in the construction of ten power 

plants around the globe.  

8. T1 was the most advanced coal-fired power plant in Laoc. 

9. The plant was expected to run through 40 operational years. However, 

respondent had the obligation to implement Directive 2016/87 by enacting 

Law 66/2016, which imposed the phase-out of coal energy in Laoc. The 

Laocan representative voted against the Coal Directive but was outvoted. 

10. Following the enactment of Law 66, Laoc enacted Law 72/2016, which 

offered investors that would be affected by the coal phase-out but would 

decide to invest further into the renewable energy sector, an option of 

entering into a 20-year energy supply contract at prices substantially above 

market. 
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11. On 1 July 2017, Claimant acquired all rights arising out of and in 

connection with the financing of Ticadia-1 through a private document 

(the Assignment Agreement) with Mercurian First National Bank JSC 

(“MFNB”). Claimant executed payment of the sum of USD 150,000,000 

to acquire MFNB’s rights. Roughly one year after the assignment was 

made, GNB notified its claims to Laoc and commenced the present arbitral 

proceeding. 

12. Once this arbitration was initiated, Claimant nominated Mr. Perry Mason 

to be a member of the arbitral tribunal. Respondent requested to disqualify 

Mr. Mason because of some comments he made about his prior 

experiences with environmental rights and his general attitude towards 

environmental protection. The decision on this disqualification request is 

pending. 

 

II. THE TRIBUNAL DOES NOT HAVE 

JURISDICTION OVER THE DISPUTE 

13. This Tribunal does not have jurisdiction over this dispute for three 

reasons. 

14. First, Claimant’s purchase of rights through the Assignment Agreement 

would not meet the definition of “investment” incorporated in the Treaty 

concerning the Encouragement and Reciprocal Protection of Energy 

Investments in the ASNEC Region (“ASNEC Energy Investment 

Treaty”). 

15. Second, any potential claims under the ASNEC Energy Investment 

Treaty could only be assigned under international law.  

16. Third, Claimant’s claims are inadmissible because both the ASNEC 

Energy Investment Treaty and international law do not contain a legal 

framework for the assignment of claims. Claimant has not made an 

investment in the territory and the ratione personae condition is not met.  

 

A. Claimant’s purchase of rights do not meet the ASNEC Energy 

Investment Treaty’s jurisdictional requirements 
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17. The Tribunal does not have jurisdiction because the Claimant has not met 

the ASNEC Energy Investment Treaty’s jurisdictional requirements. 

Article X of the ASNEC Energy Investment Treaty grants consent to 

arbitration where there is a dispute “related to Investments (...)”. 

Claimant does not meet the ASNEC Energy Investment Treaty’s 

definition of an “Investment” in Article I (1). 

18. Article I (1) of the ASNEC Energy Investment Treaty requires an 

investment to be “every kind of asset owned or controlled by Investors of 

a Contracting Party, either directly or indirectly, outside that Contracting 

Party’s Area but within the Area in terms of Article 1 (6) (b)”. In 

particular, investments can include: (1) tangible and intangible, and 

movable and immovable property, and any property rights such as leases, 

mortgages, liens, and pledges; (2) a company or business enterprise, or 

shares, stock, or other forms of equity participation in a company or 

business enterprise, and bonds and other debt of a company or business 

enterprise; (3) claims to money and claims to performance pursuant to 

contract having an economic value and associated with an Investment; 

(4) intellectual property; (5) returns; (6) any right conferred by law or 

contract or by virtue of any licenses and permits granted pursuant to law 

to undertake any Economic Activity in the Energy Sector. While 

Claimant is incorporated in Mercuria, it has not proven that it has made 

nor that it owns an investment in the Respondent’s territory.  

19. Article 31 of the Vienna Convention on the Law of Treaties (“VCLT”) 

requires the provisions of the treaty to be interpreted in their ordinary 

meaning, keeping in mind the object and purpose of the treaty1. The 

aforementioned object and purpose can be seen in the treaty’s Preamble 

which, amongst other things, includes the promotion of economic growth 

and development in the ASNEC Region throughout intra-ASNEC 

investment flows2. Consequently, only those assets that promote 

economic growth and development in the Host State may constitute an 

“Investment” in the terms of the treaty. Nonetheless, Claimant’s purchase 

                                                        
1Article 31, Vienna Convention on the Law of Treaties (“VCLT”) 
2ASNEC Energy Investment Treaty, Preamble paragraph 1554-1555, p. 62.  
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of rights was a sale between itself and the investor within the territory of 

Mercuria. It was an agreement that established the payment of a certain 

sum of money to the investor, in order to receive all the rights and claims 

arising out of the Financing Agreement. As such, it cannot lead to the 

economic growth and development of the host State and, thereby, may 

not constitute an investment for the purposes of the treaty.  

20. Furthermore, Article I (1) of the ASNEC Energy Investment Treaty states 

that “Investment” refers to any investment associated with an Economic 

Activity in the Energy Sector3. This type of activity implies the 

exploration, extraction, refining, production, processing, utilisation, 

storage, land transport, transmission, distribution, trade, financing, 

marketing, or sale of any energy resources, materials, installations and 

products. Hence, it is not possible to conclude that the acquisition of 

rights from a previous investment can constitute an “investment” in the 

terms of the treaty.  

21. In addition to these criteria, it is important to highlight that Article I (1) 

(f) of the ASNEC Energy Investment Treaty declares that an 

“investment” can be “any right conferred by law or contract or by virtue 

of any licenses and permits granted pursuant to law to undertake any 

Economic Activity in the Energy Sector”. Therefore, the rights attributed 

to the Claimant through the Assignment Agreement cannot constitute an 

investment because they were not granted pursuant an Economic Activity 

in the Energy Sector. A mere contractual relationship with an investor 

that had pursued this type of activity previously with an energy producer 

does not attract protection because the subject matter of the contract has 

no functional relationship with the energy sector4. There is no evidence 

that Claimant has carried out any kind of activity in relation to the 

Energy Sector, beyond a passive holding of rights received from the 

previous investor.  

22. Anyhow, under the definition of investment prescribed by Article I, a 

broad asset-based definition is provided for. Every kind of “asset” of an 

                                                        
3Ibid, Article I (1) paragraph 1580-1581.  
4Amto v. Ukraine, ¶42 
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investor of a Contracting Party owned or controlled either directly or 

indirectly through a third person is allowed to seek protection under the 

treaty. Nonetheless, a broad interpretation of this definition will 

encompass a term that embraces everything of economic value, virtually 

without limitation5. If this approach was taken, it would render the 

distinction between investments and other commercial transactions 

meaningless6. Neither the definition of investment, nor the Investment 

Treaty, should function as a Midas touch for every commercial operator 

doing business in a foreign state who finds himself in a dispute; and none 

of the dispute resolution mechanisms could bear the over-proliferation of 

claims that would result from boundless interpretations of the term 

“investment”7. 

23. To interpret the existence of an investment that broadly would eliminate 

any practical limitation to the scope of the concept of “investment”. If a 

distinction is not drawn between ordinary sales contracts and an 

investment, then the result would be that any sales or procurement 

contract involving a State agency would qualify as an investment8. Under 

the current scenario, this would mean that every contract entered between 

a national of a Contracting Party and another Contracting Party, 

notwithstanding the nature and object of the contract, would account for 

an investment under the ASNEC Energy Investment Treaty. This would 

imply that the Contracting Parties of the treaty have renounced, in respect 

of every contract entered into with a national of another Contracting 

Party, the application of domestic law, and surrendered the jurisdiction of 

their own domestic courts or the chosen dispute-resolution forum, even if 

the contract is a simple one-off sales transaction9.  

24. Article 32 VCLT declares that, when an interpretation would be absurd 

or obscure, then its explanation could lean on supplementary means of 

interpretation. Therefore, if an ordinary understanding of the treaty 
                                                        
5Bayindir v. Pakistan, Decision on Jurisdiction, ¶112 
6Joy Mining v Egypt, ¶58; Fedax v Venezuela, ¶42; Romak SA v. Uzbekistan, ¶185 
7Nova Scotia v. Venezuela, ¶82 
8Joy Mining Machinery Ltd. v. Arab Republic of Egypt, Award on Jurisdiction, ¶ 58 
9 Romak SA v Uzbekistan, ¶187 
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according to its objects and purposes implies that all types of transactions 

add to the economic prosperity of the State, then such a construction 

would be ambiguous or unreasonable, and its reading could consequently 

rest on other methods of interpretation. The Respondent suggests that the 

subsidiary means are to be looked at to distinguish normal commercial 

transactions and investment transactions. In order to achieve the 

aforementioned distinction, the Respondent intends to resort to the 

intrinsic definition of the term.  

25. When examining the existence of an investment, the definition contained 

in the current treaty cannot be considered self-sufficient10. The 

Respondent proposes that, while ascertaining the ordinary meaning of the 

term, the Tribunal must do more than simply consider the list of 

circumstances offered in Article I (1) of the ASNEC Energy Investment 

Treaty. The term carries inherent features as part of its ordinary meaning 

and these must be taken into account11. 

26. Professor Zachary Douglas described a general test which is applicable to 

all investment treaty claims12, and is summarized particularly in Rule 23. 

In effect, Rules 23 states that “the economic materialization of an 

investment requires the commitment of resources to the economy of the 

host State by the claimant entailing the assumption of risk in expectation 

of a commercial return”13.  

27. Therefore, the ordinary meaning of the term “investment” can be seen as 

one which entails expenditure or contribution, as well as the purpose of 

obtaining an economic benefit which is, by definition, uncertain14. 

Several arbitration tribunals have recognized the existence of certain 

requisites, such as contribution, duration and risk, as the minimum 

requirements for an investment15.  

                                                        
10Nova Scotia Power Inc. v. Venezuela, ¶77 
11Ibid, ¶81 
12White Industries Australia Limited v. The Republic of India, ¶5.1.2 
13Zachary Douglas, The International Law of Investment Claims, Cambridge University Press 
(2009), p. 189  
14Romak SA v. Uzbekistan, ¶206 
15Nova Scotia Power Inc. v. Venezuela, ¶ 84; Romak SA v. Uzbekistan,  ¶207; Italy v. Cuba, ¶81; 
Alps Finance v. The Slovak Republic, ¶¶231-241; Saba Fakes v. Republic of Turkey, ¶110; 
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28. Asset types enumerated in the treaty’s list may exhibit these conditions, 

but if an asset does not correspond to the inherent definition of 

“investment,” the fact that it falls within one of the categories listed in 

Article I (1) does not convert it into an investment16. The tribunal in 

Azinian declared that “labeling (...) is no substitute for analysis”17 

29. The Respondent submits that the claims and rights the Claimant 

purchased do not satisfy the required criteria and therefore, through the 

use of the above-mentioned subsidiary means of interpretation, do not 

constitute an investment under the ASNEC Energy Investment Treaty.  

1. Contribution 

30. There is no contribution to the economic development of the Host State. 

In concrete, a contribution could have been any dedication of resources 

that has economic value, whether in the form of financial obligations, 

services, technology, patents, or technical assistance18. However, because 

the purchase occurred between Claimant and Mercurian First National 

Bank JSC (“MFNB”) in the territory of Mercuria, there was no 

contribution to the economic growth of the Host State- the Republic of 

Laoc. The purchase itself involved no grant to, or relevant economic 

activity within the territory of the Respondent, such as to fall within the 

scope of Article I (1) of the treaty19. Carefully analyzed, the Assignment 

Agreement is only a legal instrument, which provides for the disposition 

of rights and obligations arising out of the Financing Agreement. 

Therefore, and in accordance with the “objective” test, in the absence of 

a contribution to an economic venture, there could be no investment. 

After all, an investment implies a process of creation of value, which 

                                                                                                                                                        
Caratube International Oil Company LLP v. The Republic of Kazakhstan,  ¶360; Quiborax v. 
Plurinational State of Bolivia, ¶219; LESI, S.p.A. and Astaldi S.p.A. v. People’s Democratic 
Republic of Algeria, ¶ 72(iv); Antoine Abou Lahoud and Leila Bounafeh-Abou Lahoud v. 
Democratic Republic of the Congo, ¶¶313, 325; M. Meerapfel Söhne AG v. Central African 
Republic, ¶ 183; Victor Pey Casado and President Allende Foundation v. Republic of Chile, ¶232; 
Consortium Groupement L.E.S.I .- DIPENTA v. People’s Democratic Republic of Algeria, ¶13(iv) 
16 Romak SA v Uzbekistan, ¶207 
17Azinian v. United Mexican States, ¶90  
18Romak SA v Uzbekistan, ¶214 
19 GEA v. Ukraine, ¶162 
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distinguishes it clearly from a sale, which is a process of exchange of 

values20.  

31. The contribution to the Host State had been made by MFNB through its 

financing of the construction of the power plant Ticadia-1 in Ticadia. The 

Financing Agreement clearly fulfils this criterion, due to the fact that it 

sought to finance an Economic Activity in the Energy Sector within the 

territory of Laoc. Moreover, and in relation with Claimant’s purchase, it 

is difficult to see how the treaty’s protections could promote investment 

by nationals of a Contracting Party if the national of the Contracting 

Party had no role in deciding to make the investment, funding the 

investment, or controlling or managing the investment after it was 

made21. 

2 Duration 

32. Although short-term projects are not deprived of the “investment” status 

solely by virtue of their limited duration, duration is to be analyzed in 

light of all of the circumstances and of the investor’s overall 

commitment22.  

33. The Assignment Agreement entered into by Claimant consisted of a 

single order, that is, the transfer of all rights and claims arising from the 

Financing Agreement. Claimant’s actions within the agreement do not 

reflect a commitment beyond a one-off transaction and is not of the sort 

normally associated with “investments” according to the common 

understanding of the term23.  

1. Risk 

34. All economic activities entail a certain degree of risk. Every contract, 

even those that do not constitute an investment, carry the risk of non-

performance. Moreover, this kind of risk is purely commercial and 

entails the risk of doing business generally24. An “investment risk” 

                                                        
20Poštová Banka v. Hellenic Republic, ¶361 
21 Standard Chartered v. Tanzania, ¶228 
22Romak SA v Uzbekistan, ¶225; Nova Scotia Power Inc. v. Venezuela, ¶101 
23Romak SA v Uzbekistan, ¶227 
24 Ibid, ¶229 
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implies a different sort of threat. It entails a situation in which the 

investor cannot be certain of a return on his investment and may not 

know the amount he will end up spending, even if its counterparties 

comply with their obligations. Essentially, this type of risk occurs when 

the investor cannot predict the aftermath of the transaction. 

35. Under an objective test, a distinction shall be made between commercial 

and sovereign risks and operational ones25. This differentiation is 

between the risk inherent to the investment operation (i.e., the profits 

depend on the success of the economic venture concerned) and every 

other risk.  

36. Claimant has purchased the rights and claims arising from the Financing 

Agreement, which is the legal instrument of a previous investment that 

has already been made. Therefore, the investment risk was assumed by 

the previous investor, MFNB, and not by GNB, who acquired the rights 

concerning an investment in which one of the counterparties could not 

comply with its obligations due to force majeur. GNB is considered the 

legal successor to a previous investor, who has been subjected to the risk 

of failure that has already occurred. Therefore, Claimant’s purchase 

entails the acquisition of rights and claims that do not depend on the 

success or failure of the economic venture, and there is no “investment 

risk” associated with its economic transaction.  

37. In summary, Claimant’s rights were embodied in and arise out of a sales 

contract, which is a one-off commercial transaction in which GNB 

received the rights from a previous investment.  

38. In the absence of an investment underlying the dispute, the Republic of 

Laoc has not consented to arbitrate this dispute in accordance with 

Article X of the ASNEC Energy Investment Treaty. Thus, the Arbitral 

Tribunal does not have jurisdiction in the instant matter.  

 

B. Any potential claims under the ASNEC Energy Investment 

Treaty could only be assigned under international law 

 

                                                        
25Poštová Banka v. Hellenic Republic, ¶370 



18  

36. The most fundamental distinction between treaty and contract claims is the 

source of the right on which the claim is based. The cause of action of a treaty 

claim is a right established and defined in an investment treaty, while the 

ground of a contract claim is a right created and defined in a contract26. 

37. The cause of action of Claimant’s claims is solely the Assignment 

Agreement. Claimant’s averments are based on one single event: the 

invocation of a sales contract between itself and MFNB. The purchase was 

invoked and conducted in full compliance with the contract. 

38. There is no ground for the transfer of private law rules into a field of 

international law where claimants are allowed to enforce the rights of the 

Contracting Parties. If there exists a change of ownership, its effects ought to 

be ascertained by the relevant rules of international law and the words of the 

applicable Treaty, and not by inapt analogies with private law rules27.  

39. It is a fundamental proposition that the scope of the Investment Treaty cannot 

be expanded by a municipal law contract to which the Republic of Laoc is not 

a party28.  

40. Consequently, the source of the right is of a purely commercial nature and 

lies within the sphere of municipal contract law and is not anyhow connected 

with the ASNEC Energy Investment Treaty. 

41. The absence of a Treaty-based claim, and the evidence that all claims are 

contractual, justifies the finding that the Tribunal lacks jurisdiction29. 

Additionally, it has not been alleged that there was State interference with the 

Claimant’s contract rights.  

42. Therefore, it remains a claim by an entity that fails to meet the requirements 

of the treaty and lies beyond the scope of the Republic of Laoc’s consent to 

arbitration. Claimant improperly reformulated it as a claim arising out of the 

ASNEC Energy Investment Treaty, although it should be recognized as 

contractual in nature.  

 
                                                        
26Contract and Treaty Claims and Choice of Forum in Foreign Investment Disputes in N. Horn 
(ed.), Arbitrating Foreign Investment Disputes: Procedural and Substantive Legal Aspects, pp. 
327-329;  McLachlan QC et al., International Investment Arbitration, p. 102 
27Loewen Group, Inc. and Raymond L. Loewen v. United States of America, ¶233 
28Impregilo S.p.A. v. Islamic Republic of Pakistan, ¶136 
29Joy Mining Machinery Limited v. Egypt, ¶82 
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C. There is no legal framework for the assignment of claims 

43. There is no legal foundation, neither in the treaty nor in general international 

law, that prescribes the assignment of claims. Therefore, and as treaty claims 

are intuitu personae, their assignability is limited.  

44. Given that MFNB assigned its rights and claims arising out of its own 

investment to GNB, who did not itself invest in the territory of Laoc, the 

ratione personae condition is not met. 

45. In effect, the evidence demonstrates that the identity of MFNB was a material 

element in the conclusion of the contracts relating to the construction of 

Ticadia-1, and it cannot plausibly be argued that the Republic of Laoc was 

indifferent to the identity of the investor.  

46. Mountaintop Investments LLC (“Mountaintop”) engaged in protracted 

negotiations with local authorities of the Republic of Laoc and got an 

approval for the construction of a high-efficiency 850 MW coal-fired power 

plant, Ticadia-130. After its approval, Mountaintop approached MFNB, which 

had a longstanding relationship with the company31, and they agreed on the 

provision of a share of funds (of USD 600 million) for the construction of 

Ticadia-1.  

47. Two key indicators lead to the conclusion that the pertinent treaty claims are 

intuitu personae. The first is the selection of MFNB as the sole financing 

institution. It is evident that MFNB was selected after the consideration that 

this joint-stock company generally delivers high-quality business loans32, and 

due to its enduring relation with Mountaintop. The second is the fact that, 

given the substantial amount of financing, representatives of MFNB were 

present at all relevant meetings with the Laocan government33. MFNB 

cooperated closely with Mountaintop during the negotiations. Both entities 

assisted meetings with the Governor of Ticadia, Mr. Ji-Yeong, who made 

specific representations to both and encouraged them to invest in the 

construction of Ticadia-134.   

                                                        
30Statement of uncontested facts, para. 11 
31Ibid, para. 13 
32Ibid, para. 14  
33Ibid, para. 13  
34Exhibit C-5 - Ticadian Weekly Journal article “Construction of Ticadia-1 finally kicks off”, 
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48. This evidence is consistent with the view that the treaty claims related to 

MFNB’s investment are effectively intuitu personae, and that its assignment 

must have followed a formal approach according to the treaty or general 

international law rules. 

49. As professor Douglas has explained “the legal or beneficial ownership of an 

investment cannot be transferred in order to establish the jurisdiction of an 

investment treaty tribunal in respect of an alleged injury to that investment 

attributable to measures of the host state save where the host state has given 

its express consent to such a transfer on notice of this consequence”. Thus, if 

it were possible to create a right to prosecute an investment treaty arbitration 

under a particular investment treaty by the device of a transfer of the legal or 

beneficial ownership of the investment to an entity with the requisite 

nationality, then the scope for abusive forum shopping would be far-

reaching35.  

50. When the investment agreement is intuitu personae, i.e., consented in 

consideration of the identity of the co-contractor, the assignment of the 

arbitration agreement will bind the initial co-contractor only if he explicitly 

accepts to contract with the assignee. If this does not occur, then the 

assignment will only have effect between the party that sought to assign its 

rights and the party that sought to assume them36.  

51. Although it was not expressly provided for, when the Respondent consented 

the investment agreement, the identity of the other party was a fundamental 

consideration. Mountaintop negotiated with Laoc and, when the project was 

accepted, explicitly approached MFNB for its financing. After this episode, 

Laocan authorities negotiated with both entities and expressed its intent to 

promote the pertinent investment in relation with both companies. Therefore, 

it can be inferred from the facts that the Republic of Laoc expressly approved 

the investment scheme and viewed the assignor as possessing the good faith 

and procedural loyalty necessary for an arbitration to run smoothly37, which 

                                                                                                                                                        
dated 19 December 2010 
35Zachary Douglas, The International Law of Investment Claims, Cambridge University Press 
(2009), p. 461 
36Fouchard, Gaillard, Goldman, On International Commercial Arbitration, p. 433 
37Ibid, p. 434  
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consequently implies that the Assignment Agreement that transferred 

MFNB’s treaty claims to a party with which Respondent did not have a 

relation should have been consented by it in order to be binding.  

52. Thus, as Respondent has not consented to the assignment, it cannot be said 

that the transfer of treaty claims is binding. Consequently, due to the fact that 

GNB has not made an investment in the territory of Laoc nor owns one 

because of the non-binding character of the Assignment Agreement, GNB is 

not entitled to bring claims under the ASNEC Energy Investment Treaty.  

III. THERE IS NOT ANY INTERNATIONALLY 

WRONGFUL ACT ATTRIBUTABLE TO LAOC 

A. The enactment of law 66/2016 does not constitute an 

internationally wrongful act in terms of article 2 ARSIWA 

53. For a conduct to be considered as an internationally wrongful act, it is 

required that such conduct breaches an international obligation of a State. 

Contrary, the enactment of Law 66 does not breach any international 

obligation. As a matter of fact, the enactment of Law 66 is the reflection of 

Laoc’s compliance with the commitments that the country assumed under the 

Seoul Agreement and the Founding Charter. The ASNEC Energy Investment 

Treaty cannot be read as entirely divorced from the Founding Charter and the 

Seoul Agreement. It must be read in light of its own purposes38, which 

include the protection of health, safety, and the environment. 

54. Additionally, it must be taken into consideration that Claimant and the 

original investor are specialized actors that had knowledge of the 

commitments made by Laoc and their own country. The ASNEC Energy 

Investment Treaty states that “the Parties recognized the right of each 

Contracting Party to establish its own levels of domestic environmental 

protection and environmental development policies and priorities, and to 

adopt or modify accordingly its environmental laws”39.  

                                                        
38 AES Summit Generation Limited and AES-Tisza Erömü Kft v. The Republic of Hungary, 
ICSID Case No. ARB/07/22, Award (Sept. 23, 2010), p. 33. 
39 Treaty Concerning the Encouragement and Reciprocal Protection of Investments in the ASNEC 
Region, signed 19 May 2012, Art. VII (1).  
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B. In any event, the enactment of law 66/2016 and its 

consequences are attributable to ASNEC 

1. The conduct is attributable to ASNEC 

55. If the Tribunal were to consider that the enactment of Law 66/2016 

constitutes an internationally wrongful act, such conduct should be analyzed 

in accordance with the Draft Articles on the Responsibility of International 

Organizations (ARIO) and not under the Draft Articles on Responsibility of 

States for Internationally Wrongful Acts (ARSIWA), as Article 57 ARSIWA 

explicitly allows40 and as Article 120 of the Founding Charter provides. Thus, 

considering that the International Court of Justice has established that 

international organizations possess a separate legal entity under international 

law41 and that ASNEC declared it was “competent to enter into international 

agreements and to comply with the obligations resulting therefrom”42, 

ASNEC must be treated as an international organization in terms of Article 2 

(a) ARIO. 

56. The Tribunal should also consider that for an international organization to 

strictly bind the conduct of its Member States it is necessary that the Member 

States confer a portion of their sovereignty to that international organization. 

Hence, by accepting the binding character of an organization’s decisions, the 

Member States are placing the conduct of its organs over certain matters at 

the disposal of that international organization, in terms of Article 7 ARIO.  

57. As it follows from Article 115 of the Founding Charter, Directive 2016/87 

was binding, which means that Laoc placed the conduct of its Parliament 

at ASNEC’s disposal. But such disposal was produced against the will of 

the government, which is why Laoc refuses to accept responsibility for an 

                                                        
40 Professor Crawford elucidates that Article 57 “is a saving clause which reserves two related 
issues from the scope of the Article. These concern, first, any question involving the responsibility 
of international organizations, and second, any question concerning the responsibility of any State 
for the conduct of an international organization” J. Crawford, Commentaries to the Draft Articles 
on Responsibility of States for Internationally Wrongful Acts (2001), p. 361.  
41 Reparation for injuries suffered in the service of the United Nations, Advisory Opinion, 11 April 
1949, 1949 (174) ICJ Rep., p.179. 
42 ASNEC Declaration made upon the ratification of the Seoul Agreement, dated 13 December 
2015. 
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act that was required to implement by ASNEC.  

58. Laoc was obliged to implement the Directive the same way Hungary was 

legally obliged to implement the Final Decision of the European 

Commission in Electrabel v. Hungary. In that case, the Tribunal quoted 

Professor Hoffmeister, who had concluded that “the conduct of a State that 

executes the law or acts under the normative control of an REIO (i.e. a 

Regional Economic Integration Organization as defined in Article 1 ECT) 

may be considered an act of that organisation under international law, 

taking account of the nature of the organisation’s external competence and 

its international obligations in the field where the conduct occurred; and, 

specifically in regard to the ECT, Professor Hoffmeister expressed the 

view that liability would normally fall upon the EU if Member States’ 

organs were simply implementing EU law. 43” 

59. Even though Laoc voted against the adoption of the Coal Directive, it had no 

choice other than enacting Law 66, which shows that ASNEC had effective 

control over the conduct. In that sense, it has been stated that “in the context 

of an international organization, the only form of direction and control that an 

international organization can exercise over its Member States is though 

binding decisions upon them”44.  

60. Furthermore, as Fry indicates, for responsibility to attach, it is necessary that 

the unlawful act is within the freedom of decision of the controlling State. 

Respondent did not have the freedom to refuse to implement Directive 

2016/87 because such refusal would have resulted in the suspension of Laoc’s 

rights under the Founding Charter or the imposition of a penalty payment. 

Thus, considering that Respondent is one of the less favored economies 

among ASNEC Member States, Laoc could not have afforded either of the 

sanctions contained in Article 124 of the Founding Charter, and the Directive 

would have continued to be binding.  

                                                        
43 Electrabel SA v. Republic of Hungary, ICSID Case No. ARB/07/19, Decision on Jurisdiction, 
Applicable Law and Liability (Nov. 30, 2012), p. 23 (Part IV). 
44 J. Fry, Attribution of Responsibility (2014), p.21. 
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61. In Electrabel, the Tribunal said that “it would be absurd if Hungary could be 

liable under the ECT for doing precisely that which it was ordered to do by a 

supranational authority whose decisions the ECT itself recognises as legally 

binding on Hungary”. Similarly, in Hewer Plants JSC v. Wellfalcon, the 

Tribunal considered that the conduct was exclusively attributable to ASNEC.  

62. Thus, just as that Tribunal concluded that Hungary was not legally 

responsible for acts by the European Commission, and just as the Tribunal 

concluded in Hewer Plans JSC v. Wellfalcon that the conduct was exclusively 

attributable to ASNEC, this Tribunal should not hold Laoc responsible for 

acts attributable to ASNEC.   

63. Moreover, without prejudice to the above, the Tribunal may also consider that 

Respondent exercised its very limited discretion to the benefit of investors in 

the coal sector by setting the maximum deadline for the phase-out of coal-

fired power plants possible under the Coal Directive. 

64. In sum, since Laoc placed at ASNEC’s disposal the conduct of its Parliament 

and given that ASNEC exercised effective control over that conduct, the 

enactment of Law 66 should be considered an act of ASNEC, under Article 7 

ARIO.  

C. Even if the conduct were attributable to Laoc, the 

responsibility is exclusively attributable to ASNEC 

65. As Fry describes, the possibility of attributed responsibility is parallel to the 

normal situation of responsibility based on attribution of conduct. “This is to 

say that responsibility can be both direct and attributed (or indirect)”45. 

Attribution of conduct and attribution of responsibility function 

independently of each other given the fact that “both the ARSIWA and the 

ARIO provide separate Chapters on attribution of conduct and attribution of 

responsibility”. That suggests that they constitute distinct rules46. In that 

sense, Gaja has recognized that “the responsibility of an organization does not 

                                                        
45 Ibid, p.1. 
46 Ibid, p.6. 
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necessarily have to rest on attribution of conduct to that organization”47. 

Thus, if the Tribunal were to consider that Laoc can be held responsible for 

an internationally wrongful act according to the rules of attribution of 

conduct, ASNEC should nonetheless be attributed responsibility for the 

sanction of Law 66 (without the conduct being attributed to ASNEC).  

66. It has become the rule in international law regarding international 

organizations that if an international organization has exclusive competence 

over certain matters and its Directives regarding such matters are binding for 

its Member States, then, responsibility must be attributed exclusively to that 

organization. Fry explains that “what matters for responsibility is 

competence, rather than conduct”48. Consequently, it must be established that 

this is not a case of shared responsibility and that ASNEC must be held 

exclusively responsible for the enactment of Law 66 since it has exclusive 

competence over environmental matters.  

67. For responsibility to be shared, the legal instrument in question should have 

been a Recommendation or Opinion, but not a Directive. In European Law, 

for example, the degree of responsibility corresponds to the kind of 

competence established in Articles 3, 4, and 6 of the TFEU49. And being this 

case about a binding directive, Respondent argues that ASNEC should bear 

exclusive responsibility the same way the European Union bears international 

responsibility in fields where it has exclusive competence50. In Electrabel, the 

European Commission submitted that the Energy Charter Treaty and general 

international law directed the Tribunal to attributing the measure at issue to 

the European Community rather than to Hungary (and that the PPA 

                                                        
47 G. Gaja, Second Report on Responsibility of International Organizations (2004), p.11. 
48 J. Fry, Attribution of Responsibility (2014), p.7. 
49 Ahlborn, C. The EU and Foreign Investment - Exclusive Competence, Shared Responsibility? 
(2015), pp. 10-17. 
50 F. Hoffmeister, Litigating against the European Union and Its Member States -Who Responds 
under the ILC's Draft Articles on International Responsibility of International Organizations? 
European Journal of International Law (2010), pp. 743-744. 
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Termination Claim should have been brought against the European 

Community, not against Hungary)51. 

68. The history of ASNEC and the Declaration made upon the ratification of the 

Seoul Agreement show that the one in charge of environmental policies in the 

region is ASNEC. But what proves that ASNEC has exclusive competence 

over environmental matters is the fact that its Member States cannot adopt 

legislation that diverges or contradicts the Directives of ASNEC, in 

accordance with Article 115 of the Founding Charter. This means that 

Member States have no freedom of decision over environmental matters 

because there has been a shift of competences from the Member States to 

ASNEC that has entailed limitations to each state’s national sovereignty. In 

other words, since the Member States transferred part of their legislative 

powers to the organization, the only one that has the legitimacy and authority 

to decide what policies must be implemented by the Member States following 

the Founding Charter is ASNEC.  

69. Another relevant factor is the inclusion of the word “competence” on the 

ASNEC Declaration. It must be interpreted that the extent of the ASNEC’s 

(exclusive) competence is determined by Articles 61 and 62 of the Founding 

Charter and that such extension was ratified by the organization when 

mentioning it was competent to comply with the obligations resulting from 

the Founding Charter.  

70. Furthermore, any finding by this Tribunal that Laoc is accountable for 

violating the ASNEC Investment Treaty would seriously undermine the 

integrity of ASNEC Environmental Law.  

71. Having established that while there should be a conduct, such act is not 

necessarily a conduct performed by the actor to whom responsibility is 

attributed, and given that ASNEC has exclusive competence over the matters 

governed by the Founding Charter, the Tribunal should declare that ASNEC 

                                                        
51 Electrabel SA v. Republic of Hungary, ICSID Case No. ARB/07/19, Decision on Jurisdiction, 
Applicable Law and Liability (Nov. 30, 2012), p. 3 (Part V). 
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is exclusively responsible for the enactment of Law 66/2016 and, therefore, 

Claimant should have filed its request for arbitration against ASNEC. 

 

VII. RESPONDENT DID NOT BREACH ANY PROVISION OF 

THE TREATY  

A. Investor’s property rights were not affected 

72. It is a widely accepted concept that for an expropriation to exist certain 

requirements must be met. In the case of indirect expropriation, the main and 

most relevant criteria to this case are the existence of a degree of interference 

with property rights.  

73.  In order for a tribunal to state that a governmental measure has resulted in the 

expropriation of an investment, the intervention of the company must be 

severe enough that the investment has been rendered completely useless.  

74. Claimant might propose a loss of value standard in order to establish if this 

requirement has been met. However, said is not appropriate. The tribunal in 

the Lauder case stated that for an indirect expropriation to exist the state must 

have “effectively neutralized the enjoyment of the property”.52 This analysis 

was also accepted by the Marvin Feldman case´s tribunal.53 

75.  In the CMS case the tribunal found that no expropriation existed given that 

the regulatory action “has not deprived the Claimant of control of his 

company, interfered directly in the internal operations of the company or 

displaced the Claimant as the controlling shareholder”.54  

76. Even if the control standard were not upheld, and instead a loss of value 

standard as from the Electrabel v. Hungary case were accepted, it would be 

hard to argue that a total loss of value has existed.  

77. In this case, while the value of the assets of Claimant has dropped they have 

not done so completely or “substantially”. It has been admitted by MFNB that 

the loss of value of the assets did not exceed 40%. Even if this fact were taken 

as indisputable, there is no question that an investment that upholds 60% of its 

                                                        
52 Ronald S. Lauder v. The Czech Republic, Final Award, ¶200 
53 Marvin Roy Feldman Karpa v. United Mexican States, ICSID Case No. ARB(AF)/99/1, ¶152 
54 CMS Gas Transmission Company v. The Republic of Argentina, ICSID Case No. ARB/01/8. 
¶263 
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value has not been expropriated. The assets, land, and equipment could still be 

used in several ways. 

78.  Although it might be argued that the value of the investment was completely 

fallen, to the point that Claimant was forced to declare themselves bankrupt,  

this declaration was nothing but a decision from the corporate controllers of 

Ticadia in answer to not being able to repay the liabilities they assumed. It is 

not a valid conclusion that Law 66/2016 caused the complete loss of value of 

the investment. Neither can it be upheld that bankruptcy means necessarily a 

complete loss of value. Bankruptcy is a choice in this case, and other measures 

could have been taken. Claimant could have redirected its assets towards other 

industries. This was even facilitated by Respondent. Additionally, 

shareholders will still receive their parts out of the company’s liquidation, 

which has not fallen substantially.  

 

B. Respondent did not expropriate any assets since it was 

exercising its police powers 

79. In any case, Respondent’s actions can not be considered an expropriation 

since they lay under the regulatory powers of the state. The police power 

doctrine states that, as long as taken for a public interest, general regulatory 

measures do not give rise to a claim for expropriation.55 

80. As was stated by the Saluka Tribunal, states must not pay compensation when 

exercising its regulatory powers aimed at the general welfare of its 

population.56 The same was upheld by the Phillip Morris v. Uruguay 

Tribunal.57 

81. It may not be contested that such is the case. Respondent’s actions are 

motivated in preserving the life of its population. The world is now aware that 

global warming and environmental change are the most pressing problems 

humanity faces. As stated in exhibit R2, environmental disaster has stricken 

upon Laoc for a long time. By establishing a severe environmental policy, 

                                                        
55 Bucheler, ¶ 128 
56 Saluka Investments BV v. Czech Republic, UNCITRAL Arbitration, Partial Award, 17 March 

2006, ¶ 255 
57 Philip Morris Asia Limited v. The Commonwealth of Australia, UNCITRAL, PCA Case No. 
2012-12 ¶ 307 
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Respondent is exercising its inherent right to regulate in favor of the health of 

its citizens and the integrity of its territory. 

82. In Tecmed,58 the tribunal tests the proportionality between the purpose of the 

measure and the interest of the investor to analyze whether the measure can be 

an exercise of police power, making it not an exploratory measure, but a 

general regulatory measure instead. In this case, the public purpose of public 

health and sustainability has to be necessarily be considered proportional to 

the interest of the investor.  

83. International Law demands certain additional requisites for the application of 

the police power doctrine. Such requisites are that the measure is non-

discriminatory and taken in good faith. Discrimination is out of the question in 

this case, since the measures are general and aimed at the whole of the 

industry. The same seems of the good faith requisite: Respondent even offers 

Claimant the chance to further invest in Laoc through renewable energy.  

84. As such Claimant can not argue that an expropriation has taken place. 

 

C. Respondent treated Claimant fairly and equitably 

85. Article 2.1 of the BIT provides that the host state shall ensure Fair and 

Equitable Treatment (“FET”) to foreign investors. This is an autonomous 

standard that cannot be defined in abstracto,59 and that instead should be 

interpreted in light of the circumstances of the case.60  

86. Therefore, it is of utmost importance that the Tribunal takes into 

consideration for the analysis and application of this standard the fact that 

the measures in question were taken amidst a worldwide environmental 

crisis which particularly affects the region. There was a “massive increase 

in the number of natural disasters occurring in their territory, including at 

least 14 major floods, 6 of which took place in Laoc. Millions of houses 

were destroyed in Laoc, causing damage to its population”.61 
                                                        
58 Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States, ICSID Case No. ARB 
(AF)/00/2. ¶ 116 

59 Waste Management, Inc. v. United Mexican States ("Number 2"), ICSID Case No. 
ARB(AF)/00/3 ¶ 99 
60 Saluka Investments B.V. v. The Czech Republic, UNCITRAL. ¶ 285 
61 Facts 630 
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87. The measures taken by Respondent were fair and equitable since (A) they 

did not frustrate the legitimate expectations of Claimant and (B) the 

eventual phase-out of coal is a reasonable measure.  

 

D. The claimant could not have had any legitimate expectations at 

the time of their investment 

88. The legitimate expectations that are alleged by Claimant are neither 

legitimate nor protected by the FET. The claimant could have never 

reasonably expected the freezing or modifiability of the legal regime as 

they argue.  

89. Firstly, the Claimant could not have had any legitimate expectation when it 

decided to make their investments since Respondent did not make any 

specific assurances. Legitimate expectations may only arise after specific 

assurances or commitments from the host State at the time of the 

investment. In turn, specific statements have been understood as those 

assurances of a State directly made to an investor. As was understood by 

the tribunal in RREEF, without a specific commitment, an investor cannot 

have a legitimate expectation that a regulatory framework is not to be 

modified at any time whatever the circumstances. Statements of 

government officials do not by themselves give rise to legitimate 

expectations either, not even “encouraging remarks”.62 

90. The participation of the governor of Ticadia in a meeting of the Board of 

Directors of MFNB was limited to communicate that the competent 

agencies had granted the necessary permits for the construction and 

operation of the plant and that government officials were “instructed to 

cooperate with Mountaintop to the fullest extent possible not only during 

the construction process but also after the launch of Ticadia-1”. It is clear 

that this amounts to no specific representation nor assurances from 

Respondent to Claimant.  

91. In the same vein, Claimant could not bring to the tribunal any public or 

                                                        
62 Eiser Infrastructure Limited and Energía Solar Luxembourg S.à r.l. v. Kingdom of Spain, ICSID 
Case No. ARB/13/36. ¶ 362 
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official document from Respondent that represented a promise of an 

immutable legal framework. On the contrary, the public and official 

document through which the license for the commercial operation of the 

coal-power plant is granted to employ a wording that reasonably showed 

Claimant that changes to the domestic laws were possible.  

92. It is well-known that the Laocan economy has been relying on the coal 

sector for decades, as Claimant states and brings data supporting this claim. 

However, such economic information could have never led to the 

inducement of expectations, the frustration of which is actionable under the 

FET standard.  

93. It is not in discussion here that Claimant amounts to a sophisticated 

investor, one that has a depth of experience and market knowledge 

accompanied by a high level of legal and operative information. Evidence 

provided by Claimant itself shows that internal discussion putting the 

investment in doubt of the existence of a “highly regulated market” 

occurred, proving that all this was taken into account by Claimant and that 

actual expectation for changes in the legal framework were really the ones 

legitimate. A similar argument, specifically one regarding a due diligence 

carried by the investor, was used by the tribunal in the Eiser case to justify 

the inexistence of legitimate expectations.63  

94. Although the Claimant might argue that by the time of the investment they 

had the legitimate expectation of stability of the legal framework, the 

legitimate expectations should be analyzed at the time of the investment, a 

time which in this case, the stability of the framework was not even 

protected. The treaty which gives rise to this proceeding, and which 

Claimant probably will argue is the source of the duty to provide a stable 

legal framework, came to force after the investment was created, making it 

impossible for the investor to have an expectation to be awarded a 

treatment that, to that point, was an inexistent obligation. 

95. Finally, both the Treaty and the Licence provided to Claimant specifically 

                                                        
63  Eiser Infrastructure Limited and Energía Solar Luxembourg S.à r.l. v. Kingdom of Spain, 
ICSID Case No. ARB/13/36. ¶360.  
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state the possibility of a change because of environmental measures, 

allowing for it to be impossible to have a legitimate expectation of Laoc 

never doing so.  

96. In light of the above, since Respondent did not make any specific assurance 

or commitment towards its investments and that no investor could expect 

that a legal framework would remain totally unchanged, Claimant cannot 

have had any legitimate and actionable expectation that was frustrated by 

Respondent’s challenged conduct. Consequently, any claim based on the 

disappointment of reasonable expectations should be dismissed. 

 

E. Respondent’s measures were reasonable 

97. The standard requires that for a measure to be reasonable it must be in 

relation to a rational policy.64 However, the FET is not a standard requiring 

good government, or the efficiency of the measure. It merely requires that 

at the time that the measure was adopted it was reasonable, allowing the 

state a “margin of deference”.65  

98. As established by the tribunal in Stadwerke, according to the dictionary 

definition and interpretation based on the VCLT reasonableness should be 

defined as “an act within the limits of reason”.  

99. However, in this case, even if we considered the definition brought by 

Claimant, the measures taken by Laoc can never be considered 

unreasonable. In light of the increasing natural disasters, and the pressing 

environmental crisis, Respondent was forced to announce the phase-out of 

the coal industry. However, this would only effectively happen by 2028, 

giving the industry a twelve-year notice.  

100. Therefore, not only are these measures being taken by many countries 

around the world, and there is scientific consensus on their effectiveness, 

but they are not sudden. Taking this into consideration, they can not be 

considered unreasonable or disproportionate to the objective of protecting 

                                                        
64 Saluka Investments B.V. v. The Czech Republic, UNCITRAL. ¶ 460.  
65  Philip Morris Asia Limited v. The Commonwealth of Australia, UNCITRAL, PCA Case No. 
2012-12 ¶ 409.  
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citizens and public health in fulfillment of its international obligations.  

V. MR. PERRY MASON’S SHOULD BE DISQUALIFIED AS 

AN ARBITRATON IN THIS PROCEEDING 

A. Mr. Mason Failed to Disclose Relevant Facts Likely to Give 

Rise to Justifiable Doubts as to His Impartiality 

101. As Respondent submitted in its Notice of Challenge to Arbitrator Mr. 

Perry Mason (hereinafter, “the Notice”), it was very surprised to learn that 

Mr. Mason had acted as an arbitrator in the case of Hewer Plants JSC v. 

Wellfalcon. Far from learning about this appointment from Mr. Mason 

himself -as he was obliged to do so-66, the Republic did so through an 

article published in International Arbitration News (“IAN”). Namely, “First 

Investment Arbitration Award concerning Climate Change 1125 

Measures”, from 2 June 2019.  

102. In the article it stated that the Hewer Plants JSC v. Wellfalcon tribunal 

rendered what they understood to be “the first award in a series of 

investment arbitrations brought against different member states of ASNEC 

implementing ASNEC’s decision to ban coal-fired power generation.”67 

The Respondent learned therein that Mr. Mason had acted as the party-

appointed arbitrator for the claimant in such case. Until the publishing of 

IAN’s article, Laoc had been completely unaware of Mr. Mason’s 

appointment in that case.  

103. As was briefly addressed in the Notice, Respondent researched the 

background of the case from publicly available information -as the decision 

is not yet public- and to its surprise discovered that the factual and legal 

background of Hewer Plants JSC v. Wellfalcon is strikingly similar to the 

present arbitration.68 Both cases have arisen out of a sovereign state’s 

exercise of its right to regulate by phasing-out a coal-fired power plant to 

address a threat not only to the well-being of its people but of all people. 

                                                        
66 See Section II.E infra 
67 Reponsent’s Notice of Challenge of Perry Mason, 16 june 2019, para. 3. 
68 Id., para. 4. 
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Moreover, both cases have ultimately originated from the same measure, 

namely ASNEC’s Directive 2016/86.69  

104. In view of this both factual and legal similarity, it is clear Mr. Mason 

was clearly obliged to disclose his appointment. His recent decision in the 

Hewer Plants case creates what is commonly referred to as an “issue 

conflict” in the present arbitration, as Mr. Mason has already formed an 

opinion on the legal and factual issues also at the heart of the present case 

which will —consciously or subconsciously— influence his decision in the 

present case. 

105. This situation undoubtedly gives rise to justifiable doubts as to his 

impartiality, and thus Mr. Mason’s failure to disclose the aforementioned 

facts must be considered in the determination of his recusal. 

B. Mr. Perry’s Public Comments Regarding the Hewer Plants 

Case and the Subject Matter Create an Issue Conflict 

106. After the conclusion of the Hewer Plants arbitration, and once IAN had 

published its article about said case, Mr. Perry took to social media and, 

quoting IAN’s article, called the decision “ground-breaking”.  

107. This circumstance makes the above mentioned “issue conflict” even 

worse. Not only are both cases strikingly similar due to the factual and 

legal issues at bar, but the Hewer Plants decision is the first of its kind 

regarding the ASNEC’s-Directive-2016/86 motivated arbitrations. In this 

regard, by publicly calling said decision “ground-breaking”, he only 

furthers the concern that he will - consciously or subconsciously- be bound 

by an interest to conform to his previous decision. Deciding otherwise 

would lead him to issue inconsistent decisions faced with very similar 

factual and legal issues. 

108. In addition, as stated in the Notice, his public remarks regarding 

environmental law shows that he does not consider environmental law 

arguments relevant and —at least subconsciously— distrusts states in the 

exercise of their regulatory powers. According to his view, “states […] 
                                                        
69 Ibid. 
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resort to climate change arguments in support of their actions.”70 

Furthermore, he states that he has “seen this kind of situation: projects are 

approved and executed; the public opinion shifts and environmental 

measures are taken.”71 

109. Underlying these statements is a clear distrust of the ratio legis of statal 

decisions regarding environmental measures. According to Mr. Mason, 

many of these measures are taken due to public pressure opinion and not to 

empirical environmental concerns.  

110. The abovementioned circumstances cast a dark shadow of distrust on 

Mr. Perry Masons’s ability to decide the Respondent’s case with an open 

mind, a shadow than any informed and reasonable third party would 

consider contradictory to an impartial adjudicator. 

C. The applicable legal standard to Mr. Perry Mason’s challenge 

in this proceeding 

1. Arbitrators Must be Independent and Impartial 

111. Article 12 of the UNCITRAL Rules states that: “[a]ny arbitrator may be 

challenged if circumstances exist that give rise to justifiable doubts as to 

the arbitrator’s impartiality or independence”.72 

112. Independence and impartiality are inherent elements of the figure of the 

arbitrator73 and, as such, of the jurisdiction of the arbitral tribunal.74 Both 

protect the parties against the possibility that arbitrators will be influenced 

                                                        
70 Id., para. 6 
71 Ibid. 
72 UNCITRAL Arbitration Rules (as revised in 2010), Article 12. 
73 Vanesa Giraud, The Problem of Repeat Arbitrators in Investment Arbitration, Kluwer 
Arbitration Blog, 1 september de 2014, p. 1: “The very nature of an arbitrator requires that she or 
he be imbued with the principles of independence and impartiality, qualities that should never be 
doubted.” 
74 Simon Grégoire & Daniel Grodinsky, At the Crossroads of Arbitrator Bias: What Path to 
Choose?, TDM 4, 2008, p. 1: “[a]n arbitrator’s independence and impartiality are the conditions 
sine qua non of the exercise of his jurisdiction. If it is accepted that these conditions apply to 
judges of courts of justice, they who are generally subject to the supervision of an appellate court, 
such independence and impartiality is even more important in regards to those whose decisions 
are not subject to such supervision.” . 
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by external factors unrelated to the merits of the case,75 and are therefore 

fundamental guarantees of the integrity of the proceedings.76 

113. The most widespread understanding of independence and impartiality is 

that they are distinct, but closely related, concepts. As articulated in in Suez 

v. Argentina:  

The concepts of independence and impartiality, though 
related, are often seen as distinct, although the precise 
nature of the distinction is not always easy to grasp. 
Generally speaking, independence relates to the lack of 
relations with a party that might influence an arbitrator’s 
decision. Impartiality, on the other hand, concerns the 
absence of a bias or predisposition toward one of the 
parties.77 

114. While independence usually relates to the absence of a business, 

financial, or personal relationship between an adjudicator and a party to the 

proceedings, impartiality means the absence of bias or predisposition of the 

adjudicator towards a party. 

115. The need for arbitrators in investor-state dispute resolution processes to 

be independent and impartial is reflected not only in the totality of existing 

precedents and academic work on the subject, but also in the latest 

institutional trends in the system. For example, the recent Draft Code of 

Conduct for Adjudicators in Investor-State Dispute Settlement prepared 

jointly by the ICSID and UNCITRAL Secretariats (Draft Code) clearly 

states that "Adjudicators shall at all times be independent and impartial. 

116. The multiple actors involved in the process of reforming the investor-

state dispute resolution system within the framework of UNCITRAL's 

Working Group III have highlighted the need to ensure the independence 

and impartiality of arbitrators as one of the most relevant aspects of the 

                                                        
75 See, for example, Mathias Kruck and others v. Spain, ¶ 48; Blue Bank International & Trust 
(Barbados) Ltd. v. Venezuela, ¶ 59. 
76 William Park, Arbitrator Integrity: The Transient and the Permanent, 46 San Diego L. Rev. 
629, 2009, p. 30: “legal claims should be decided on their merits, rather than according to a 
predisposition or interest in the outcome. Consequently, few tasks present the vital urgency of 
establishing standards for evaluating the independence and impartiality of arbitrators”. 
77 Suez, Sociedad General de Aguas de Barcelona, S.A.and Vivendi Universal, S.A. v. Argentine 
Republic, ICSID Case No. ARB/03/19, Decision on the Proposal for the Disqualification of a 
Member of the Arbitral Tribunal, 22 October 2007, ¶ 29. 
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legitimacy of the system.78 

117. In line with the above, it is important to notice that arbitrators have an 

obligation to be independent and impartial throughout the entire arbitration 

process, not just at the time of accepting their nomination.79 In other words, 

independence and impartiality are obligations of a continuing nature.  

2. The Applicable Standard for the Determination of the 

Existence of Justifiable Doubts as to the Arbitrator’s 

Independence and Impartiality is an Objective One Based on a 

Reasonable Evaluation of the Evidence by an Impartial Third 

Party 

118. The standard applicable to the determination of a challenge to an 

arbitrator is an objective standard based on a reasonable evaluation of the 

evidence by an impartial third party.  

119. In this regard, the Chairman of the Administrative Council of ICSID in 

the Blue Bank v. Venezuela case stated that:  

The applicable legal standard is an objective standard 
based on a reasonable assessment of the evidence by a 
third party.80 

120. In similar vein, the tribunal of the Perenco v. Ecuador case had to 

determine:  

whether . . . a reasonable and informed third party [would 
reach the conclusion] that there [is] a likelihood that 
[Judge Brower] may be influenced by factors other than 
the merits of the case as presented by the parties in 
reaching his decision.81 

                                                        
78 See, for example, Document A/CN.9/WG.III/WP.149 from the Working Group III of 
UNCITRAL, “Possible reform of investor-State dispute settlement (ISDS), 5 september 2018, ¶¶ 
11-13. 
79 Alexis Mourre, Provisional Measures and Duty of Impartiality, TDM 4, 2008, p. 1: "We all 
agree that arbitrators have to be independent and impartial, not only at the beginning of the 
arbitration, but also during the proceedings and until the award”.  
80 Blue Bank International & Trust (Barbados) Ltd. c. República Bolivariana de Venezuela, ICSID 
Case No. ARB 12/20, ¶ 60. See also Interocean Oil Development Company y Interocean Oil 
Exploration Company v. Nigeria, ¶ 68, and Urbaser S.A. y Consorcio de Aguas Bilbao Bizkaia, 
Bilbao Biskaia Ur Partzuergoa v. Argentina, ¶ 43. 
81 Perenco c. Ecuador, ¶ 45 (citations omitted). 
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121. Likewise, in Caratube v. Kazakhstan, the Tribunal held that:  

[I]ndependently of Mr. Boesch’s intentions and best 
efforts to act impartially and independently —a 
reasonable and informed third person would find it highly 
likely that […] Mr. Boesch’s objectivity and 
openmindedness with regard to the facts and issues to be 
decided in the present arbitration are tainted.82 

122. In addition to the above, in the famous CC/Devas v. India case, Judge 

Peter Tomka in deciding the challenge to his co-arbitrators wondered 

Would a reasonable observer believe that the Respondent 
has a chance to convince him to change his mind on the 
same legal concept?83 

123. In line with the abovementioned cases, the Secretary-General of ICSID, 

Meg Kinnear, has pointed out that the adoption of the objective test of the 

appearance of fairness from a reasonable third party perspective implies 

that it is not it is necessary to prove the actual existence of a lack of 

independence and impartiality, being sufficient to establish the appearance 

of such lack of independence and impartiality: 

The legal standard of proof on such an application is an 
objective one, based on how a reasonable third party 
would evaluate the evidence. Proof of actual dependence 
or bias is not required to succeed on a challenge, and it is 
sufficient to establish the appearance of dependence or 
bias.84 

124. Therefore, if in the eyes of an informed and rational third party, the 

arbitrator challenge appears to be partial or biased, the challenge must be 

upheld. 

                                                        
82 Caratube v. Kazakhstan, ¶ 90. 
83 CC/Devas (Mauritius) Ltd., Devas Employees Mauritius Private Limited, and Telcom Devas 
Mauritius Limited v. Republic of India, UNCITRAL, Decision on the Respondent’s Challenge to 
the Hon. Mark Lalonde as Presiding Arbitrator and Prof. Francisco Orrego Vicuña as Co-
Arbitrator, 30 September 2013, ¶ 53. 
84 Meg Kinnear and Frauke Nitschke, Disqualification of Arbitrators under the ICSID Convention 
and Rules, en Chiara Giorgetti (ed.), Challenges and Recusals of Judges and Arbitrators in 
International Courts and Tribunals, Brill, 2015, p. 48 See also, Charles T. Kotuby Jr., Luke A. 
Sobota, General Principles of Law and International Due Process, Oxford, 2017, p. 173. 
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1. The Appearance of Partiality or Bias is Enough to Impose an 

Arbitrators Recusal 

125. Far from requiring proof of actual partiality or bias, under most 

arbitration rules (as in most other dispute resolution systems), the 

appearance of bias or justifiable doubts as to the arbitrator’s impartiality are 

sufficient for a disqualification.85 

126. In the Report of the Working Group III, it was re-affirmed that, in order 

to be considered effective, the ISDS framework should not only ensure 

actual impartiality and independence of decision makers, but also the 

appearance thereof.86 

127. This view had already been adopted by the Urbaser decision, where the 

tribunal stated that: 

[A]n appearance of such bias from a reasonable and 
informed third person’s point of view is sufficient to 
justify doubts about an arbitrator’s independence or 
impartiality.87 

128. Similarly, the Blue Bank Tribunal determined that the applicable test 

was whether:  

[A] third party would find an evident or obvious 
appearance of lack of impartiality on a reasonable 
evaluation of the facts.88 

129. Any concerns relating to the possible lack of impartiality of the 

arbitrators, or of its appearance are of the utmost importance in the field of 

ISDS, as ISDS cases usually involved public policy issues and involved a 

                                                        
85 Article 10(1) of the UNCITRAL Arbitration Rules and General Standard 2 of the IBA 
Guidelines are very similar 

to Article 12 of the Model Law (see supra note 11). Independence & Impartiality in the icsid 
Convention, p. 21 
86 Report of Working Group III (Investor-State Dispute Settlement Reform) on the work of its 
thirty-sixth session (Vienna, 29 October–2 November 2018), UN Doc. A/CN.9/964, 6 November 
2018, ¶ 67. 
87 Urbaser v. Argentina, para 43-44. 
88 Blue Bank International & Trust (Barbados) Ltd. v. Bolivarian Republic of Venezuela (Blue 
Bank), ICSID Case No. ARB/12/20, Decision on the Parties’ Proposal to Disqualify a Majority of 
the Tribunal (Nov. 12, 2013), para. 69. 
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State.89 

130. Therefore, to maintain its legitimacy, international arbitration must 

ensure that its decision makers not only actually are but are also perceived 

as to be impartial and independent.90 

D. The Facts of the Matter Show that there is a Clear “Issue 

Conflict” between Mr. Perry Mason and the Subject Matter of the 

Dispute 

1. The existence of an issue conflict 

131. An “issue conflict” or “subject matter issue” is generally understood as 

a conflict arising from an arbitrator’s relationship with the subject matter of 

the dispute.91  

132. The main concern regarding issue conflicts relates to an arbitrator’s 

purported adherence to his or her pre-existing views on legal and factual 

questions. These views could have been developed by his or her previous 

experience as an arbitrator, as counsel, as an academic or by any other 

public expressions.92 

133. In the CC/Devas v. India case, Judge Peter Tomka, then-President of 

the International Court of Justice, defined the issue as follows: 

[T]he basis for . . . a challenge invoking an “issue 
conflict” is a narrow one as it does not involve a typical 
situation of bias directly for or against one of the parties. 
The conflict is based on a concern that an arbitrator will 
not approach an issue impartially, but rather with a desire 
to conform to his or her own view.93 

                                                        
89 Report of Working Group III (Investor-State Dispute Settlement Reform) on the work of its 
thirty-sixth session (Vienna, 29 October–2 November 2018), UN Doc. A/CN.9/964, 6 November 
2018, ¶ 67. 
90 Natasha Peter and Clotilde Lemarie, "Is There a Different Yardstick for Arbitrator Bias in 
Investment Treaty Arbitrations?" Transnational Dispute Management, Vol. 5, Issue 4 (July 2008), 
p.1. 
91 See Judith Levine, Dealing with Arbitrator “Issue Conflicts” in International Arbitration, 5(5) 
Transnat’l Disp. Mgmt. (July 2008), originally published in 61 Disp. Resol. J. 60 (2006). 
92 Report of the ASIL-ICCA Joint Task Force on Issue Conflicts in Investor-State Arbitration, The 
ICCA Reports No. 3, p 11, para. 2 
93 CC/Devas v. India, ¶ 58. 
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134. Issue conflicts are of particular concern in investor-state arbitration.94 

Mainly, because investor-state arbitration involves the interpretation of a 

limited number of often similarly worded treaty clauses, resulting in similar 

or identical issues.95 Moreover, it is common for numerous arbitrations to 

spring from a same cause. This is especially true with arbitrations brought 

due to a change in the legal framework of the host State, as in the present 

case.  

135. Thus, the main concern rooted in the notion of an “issue conflict” is if 

an arbitrator appears that he or she will approach a determinative disputed 

issue with the open-mindedness to decide it based on the parties’ arguments 

in the case, and not on the basis of some inappropriate predisposition or 

prejudgment.96  

136. This aspect of issue conflicts is crucial for confidence in the individual 

proceedings and in the integrity of investment arbitration as a whole. 

2. The Factual and Legal Similarities between Cases as 

cause of an Issue Conflict 

137. One of the main sources of “issue conflicts” is an arbitrator’s previous 

decision in a case that involves similar legal and/or factual issues. The 

concern behind this conflict is that the arbitrator could be -consciously or 

subconsciously- biased towards deciding in a similar way or, even worse, 

has already pre-judged the issues at stake.  

138. It is well established that an arbitrator may be disqualified for an 

appearance of pre-judgment of an issue of fact or of application of law to 

fact relevant to the dispute.97 As has been stated, one of the most notorious 

                                                        
94 Jan Paulsson, The Idea of Arbitration 151 (2013) (“There are also types of cases where the 
recurrence of certain familiar questions is so predictable as to give rise to concerns of socalled 
issue conflicts. … The problem is exacerbated . . . when awards are generally published and 
capable of generating force as precedents”). 
95 Romain Zamour Issue Conflicts and the Reasonable Expectation of an Open Mind: The 
Challenge Decision in Devas v. India and Its Impact, in Chiara Giorgetti (ed.) Challenges and 
Recusals of Judges and Arbitrators in International Courts and Tribunals 
96 ICCA-ASIL Report p. 18, para 15.  
97 See Perenco Ecuador Ltd. v. Republic of Ecuador, PCA Case No. IR-2009/1, In the Matter of a 
Challenge to be Decided by the Secretary General of the Permanent Court of Arbitration Pursuant 
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examples of inappropriate prejudgment lies in the appointment of 

arbitrators in cases involving significant legal issues that the arbitrator has 

decided in a prior case.98  

139. Parties have a right to be heard by an arbitrator with an open mind on 

all issues of fact and of law that are well settled and perfectly non-

controversial. In this regard, Judge Peter Tomka found in the CC/Devas v. 

India case, that an issue conflict would merit the recusal of the arbitrator if 

it is possible to “find, on the basis of the prior view and any other relevant 

circumstances, that there is an appearance of prejudgment of an issue likely 

to be relevant to the dispute on which the parties have a reasonable 

expectation of an open mind.”99 

140. Therefore, a challenge must be upheld if an arbitrator’s previous 

decisions give the appearance of prejudgment on a relevant legal or factual 

issue of the proceedings. 

E. Mr. Perry Mason had a Duty to Disclose his Participation in 

the Hewer Plants Case 

141. As mentioned before, Article 11 of the UNCITRAL Rules states that:  

When a person is approached in connection with his or 
her possible appointment as an arbitrator, he or she shall 
disclose any circumstances likely to give rise to justifiable 
doubts as to his or her impartiality or independence. An 
arbitrator, from the time of his or her appointment and 
throughout the arbitral proceedings, shall without delay 
disclose any such circumstances to the parties and the 
other arbitrators unless they have already been informed 
by him or her of these circumstances.100 

142. Under this Article, it is the duty of the arbitrators to disclose all 

circumstances that are likely to give rise to justifiable doubts as to his or 

her independence or impartiality. This obligation, as is implied, rests on the 

                                                                                                                                                        
to an Agreement Concluded on October 2, 2008 in ICSID Case No. ARB/08/6, Decision on 
Challenge to Arbitrator , 8 December 2009. 
98 See, for example, William W. Park, Arbitrator Integrity, in THE BACKLASH AGAINST 
INVESTMENT ARBITRATION 189, 209. 
99 CC/Devas v. India, ¶ 58. 
100 UNCITRAL Arbitration Rules (as revised in 2010), Article 11. 
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view of what a party to the proceeding would consider likely.  

143. The duties of independence and impartiality are the most frequently 

cited ethical duties of adjudicators, and they constitute the core elements of 

ethical conduct.101 As noted by UNCITRAL Working Group III, 

independence and impartiality are key elements of any system of justice 

and they are meant to ensure a fair trial and compliance with due process 

requirements. 

144. As such, as is reflected in the Draft Code of Conduct, “[c]andidates and 

adjudicators should err in favor of disclosure if they have any doubt as to 

whether a disclosure should be made.”102  

145. The Draft Code furthers the current tendency to minimize the adverse 

effects “issue conflicts” have on the ISDS system. In this regard, its Article 

5(1)(d) states that “[c]andidate and adjudicators … shall disclose […] [a]ll 

ISDS [and other [international] arbitration] cases in which the candidate or 

adjudicator has been or is currently involved as counsel, arbitrator, 

annulment committee member, expert, [conciliator and mediator]”.103 

Although Article 5(1)(d) is not binding as such, it serves as guidance for 

what arbitrators should do.  

146. In summary, irrespective of the non-binding nature of Article 5(1)(d), 

by virtue of Article 11 of the UNCITRAL Rules, all arbitrators must 

disclose all circumstances that a party to the proceeding would consider 

likely to give rise to justifiable doubts as to his or her independence or 

impartiality. 

F. Any Reasonable and Informed Third Party would have 

Justifiable Doubts as to Mr. Perry Mason’s Impartiality  

147. As can be easily seen from the above, any reasonable and informed 

third party would doubt Mr. Perry Mason’s impartiality.  

                                                        
101 ICSID and UNCITRAL Secretariats, Draft Code of Conduct for Adjudicators in Investor-State 
Dispute Settlement, 1 May 20020, ¶ 33. 
102 Id., Article 5(4). 
103 Id., Article 5(1)(d). 
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148. First, he failed to disclose his participation as a party-appointed 

arbitrator in the Hewer Plants case, a case that has striking factual and 

similarities with the case at hand. Not only did they both spring from the 

implementation of exact same measure -ASNEC’s Directive 2016/86-, but 

the determinative issue in both cases -a violation of the FET standard- is 

the same.  

149. This fact alone should have been reason enough for Mr. Perry Mason to 

disclose his involvement. Any reasonable third-party would have 

considered such extent as likely to give raise to justifiable doubts as to his 

impartiality. However, far from acting in a transparent manner, which 

would have allowed both parties to know about his involvement in the 

Hewer Plants case from the beginning, Respondent found out through an 

article published online.  

150. Mr. Mason’s failure to disclose his participation in a case that so 

obviously gives rise to justifiable doubts as to his impartiality cannot be left 

aside and must be considered in the determination of his disqualification 

from the Tribunal. 

151. In addition, the similarity between both cases not only created an 

obligation to disclose, but also gave birth to an “issue conflict”. As was 

mentioned previously, both cases are strikingly similar as they are both a 

consequence of ASNEC’s Directive 2016/86. But not only do they both 

revolve around the similar factual background, they also touch upon the 

same legal issues. Namely, if a sovereign state’s exercise of its right to 

regulate by phasing-out a coal-fired power plant violated such clause.  

152. As is usual in investment treaty arbitration, most clauses are worded 

very similarly, so the fact that both cases are based on different BITs does 

not save the issue at bar. In deciding the present case, Mr. Mason would 

have to determine the exact same issue against a very similar factual 

background.  

153. This situation by itself creates an “issue conflict” that would give the 

appearance of impartiality to any reasonable and informed third-party. 

Having a recent decision on basically the same factual and legal issues 
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gives the appearance that Mr. Mason will not analyze the issues with an 

open mind, whether consciously or subconsciously.  

154. The facts of the matter show that, at least apparently, Mr. Mason has 

pre-judged the issues of the present arbitration and, thus, should be 

disqualified. 

155. But this is not all, to make matters worse, following IAN’s article about 

Hewer Plants, Mr. Mason took to social media to post about the decision 

he had just issued. In doing so, he called his decision “ground-breaking”.  

156. Moreover, Mr. Mason’s public remarks regarding environmental law 

shows that he does not consider environmental law arguments relevant and 

—at least subconsciously— distrusts states in the exercise of their 

regulatory powers. Underlying these statements is a clear distrust of the 

ratio legis of public decisions regarding environmental measures 

157. These facts, together with the similarity of the disputes, crystalize the 

“issue conflict” as it shows that Mr. Mason has a clear relationship with the 

subject matter.  

158. Therefore, in words of the CC/Devas v. India decision, Mr. Mason will, 

at least apparently, not approach an issue impartially, but rather with a 

desire to conform to his or her own view.  

159. Consequently, Mr. Mason must be disqualified from the Tribunal. 

 

VI. REQUEST FOR RELIEF 

160. In light of the above, Respondent respectfully requests the Arbitral 

Tribunal to declare that: 

(a) it has no jurisdiction to decide the dispute submitted by 

Claimant under the ASNEC Energy Investment Treaty;  

 (b) the phase-out of coal-fired power generation implemented 

through Law 66/2016 is not attributable to Respondent under 

international law; 

(c) Respondent's actions did not, in any event, breach any of the 
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provisions of the ASNEC Energy Investment Treaty; 

(d) Mr. Perry Mason shall be disqualified as a member of the 

Tribunal in these proceedings, and the vacancy created by such 

disqualification be filled in accordance with the terms of Article 

15 of the UNCITRAL Arbitration Rules (as revised in 2010). 

 


