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STATEMENT OF FACTS 

Parties to the Dispute 

1. The Claimant is Goliath National Bank JSC which is a joint-stock company incorporated 

under the laws of the Republic of Mercuria. According to the Preamble of the ASNEC 

Charter, Mercuria is a member State of ASNEC. On 1 July 2017, the Claimant had concluded 

an Assignment Agreement with MFNB, its predecessor. By virtue of the Assignment 

Agreement, all rights under the said Agreement were assigned to the Claimant in exchange 

for USD 150,000,000. Approximately one year later, the Claimant notified its claims to the 

Respondent and commenced the present arbitral proceeding under the MIT. 

2. The Respondent is the Republic of Laoc which is a small developed State that has a steadily-

growing economy which predominantly revolves around the industrial and agricultural 

sectors. Among the most significant contributions to the Respondent’s economy is the 

mining industry. According to the Preamble of the ASNEC Charter, the Respondent is also 

a member State of ASNEC. Besides, the Respondent had ratified the MIT on 21 June 2012.  

Historical Background  

3. On 7 October 2018, the Claimant had notified the Respondent on the dispute. Despite the 

Claimant’s effort to resolve the dispute amicably in accordance with Article X (1) of the 

ASNEC Treaty, negotiations between the two parties were futile. Thus, the Claimant 

initiated an arbitration proceeding pursuant to Article X (2) of the MIT to settle the dispute. 

Consequently, the Respondent submits its Response to the Notice of Arbitration and contests 

the Tribunal’s jurisdiction over the case and rejects all claims raised by the Claimant. The 

parties have agreed to arbitrate this dispute under the administration of KCAB International. 

4. In the context of the ASNEC Charter, the Member States have agreed that they may 

undertake measures to combat environmental problems both at the regional or international 

level, in particular to tackle the detriment effects of climate change.  In this connection, the 

ASNEC Council is accorded with the right to determine as to what is the appropriate action 

that is to be taken in pursuing the said objective. 

5. Due to the prevailing problems in relation to the environment experienced by the ASNEC 

countries for the past decade, ASNEC ratified the Seoul Agreement on 13 December 2015. 
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Among others, this was done in pursuant to its goal in advancing the growth of renewable 

energy in the region, preserving the quality of the environment and protecting human health. 

The Respondent had also ratified the Seoul Agreement on 11 January 2016. 

6. Accordingly, the Coal Directive was enacted to fulfil its obligation under the said Agreement 

together with its commitment to comply with the Nationally Determined Contribution. For 

the latter, ASNEC and the Member States are required to reduce its CO2 emissions to at least 

50% below the 2012 levels by 2030. Particularly, the Directive establishes that in 12 years, 

all power plants that employ fossil fuel as its source to generate energy are to discontinue in 

its operation.  

Origin of the Dispute  

7. In August 2009, the strong political support for coal-fired power plants in Laoc had attracted 

Mountaintop to explore the possibility of constructing the highly efficient coal-fired power 

plant Ticadia-1. Mountaintop however needed external financing as the construction of the 

coal-fired power plant required capital expenditure of approximately USD 1 billion. Thus, it 

had approached MFNB. 

8. Arguably, a specific representation was made to Mountaintop and MFNB which had 

encouraged them to invest in Ticadia-1. MFNB then decided to proceed with the construction 

of the coal-fired power plant. A Financing Agreement was concluded between MFNB and 

Ticadia-1 LLC whereby MFNB granted a loan of USD 600,000,000. The Respondent later 

authorised the operation of the plant on 25 September 2014. 

9. Upon the enactment of the Coal Directive by ASNEC, the Respondent adopted Law 66/2016 

and Law 72/2016. As a result of this, the loan to MFNB was unable to be paid by Ticadia-1 

LLC. 

10. On 1 July 2017, MFNB and the Claimant executed the Assignment Agreement assigning 

Claimant all rights arising out of and in connection with the financing of coal-fired power 

plant in exchange for the payment of USD 150,000,000. Following the agreement, the 

Claimant is to be considered the legal successor to MFNB in all matters covered by the 

Assignment Agreement. 
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11. The Claimant then brought an action against the Respondent for changing the legal 

framework under which the investment had been made.  
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SUMMARY OF ARGUMENTS 

Jurisdiction 

1. The Respondent challenges the jurisdiction of this Tribunal for two reasons. Firstly, this 

Tribunal lacks jurisdiction ratione materiae because the Claimant’s claims to money does 

not qualify as an investment under Article I (1)(c) of the MIT as they have no ownership, 

direct or indirect control in the financing of the coal-fired power plant, the underlying 

investment out of which the claim arose. Additionally, the payment of USD 150,000,000 

was merely made by the Claimant to buy the debt due from Mountaintop and was concluded 

between two Ticadian entities, therefore no contribution to the economic development of the 

Republic of Laoc can be detected.   

 

2. Secondly, this Tribunal lacks jurisdiction because the Claimant has no right to initiate the 

Investor State Arbitration against the Respondent. As such, MFNB’s right as a qualifying 

investor holding a qualifying investment to initiate a claim against the Respondent cannot 

be assigned to the Claimant via the Assignment Agreement. In short, an absence of consent 

by the Respondent, an existence of element of bad faith and the intuitu personae nature of a 

treaty claim would render the assignment of the right of treaty claim invalid. 

 

Procedural Matter 

 

3. The Respondent respectfully requests that this Tribunal finds that an informed reasonable 

third-person would conclude that, taking into account all facts and circumstances 

surrounding Mr. Mason collectively including (i) his serving as an arbitrator in the Hewer 

Plants Case, (ii) his view expressed in ‘The Arbitration Station’ podcast and (iii) his 

statement in social media, there are justifiable doubts as to his impartiality due to an issue 

conflict. The factual and legal similarity of Hewer Plants Case with this current arbitration 

would cause an issue conflict because Mr. Mason was already exposed to the facts and legal 

arguments in the former case. Ultimately, Mr. Mason would be conflicted because he would 

face a position to defend and had a desire to conform to his earlier views in the Hewer Plants 

Case.  
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Merits 

 

4. Attribution: Essentially, the Respondent is placed in a critical position whereby they are 

limited to act contrary to ASNEC’s decision. For that reason, the passing of the challenged 

measures should instead be attributed to ASNEC and this can be based on two main reasons. 

Firstly, the conduct of the Parliament of Laoc may be attributable to ASNEC as per Articles 

6 and 7 of ARIO. Secondly, the enactment of the challenged measures constitute a breach of 

an international obligation as per the MIT. Ultimately, ASNEC alone should bear the 

responsibility for the conduct in question.  

 

5. Fair and Equitable Treatment: The Respondent’s measures did not violate the FET 

standard under Article II (1) of the MIT. Firstly, there was no legitimate expectation to begin 

with as no specific assurances were given to the Claimant. Secondly, the Respondent did not 

discriminate against the Claimant when they introduced the measures. In any event, the 

changes were reasonably expected. As such, reasonable changes implies that the FET clause 

is not breached. Alternatively, the Respondent is not obligated to compensate the Claimant 

as it has lawfully exercised police powers and the enactment is also justified under Article 

IX of the MIT. 
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ARGUMENTS 

PART ONE: JURISDICTION 

I. THE TRIBUNAL LACKS JURISDICTION OVER THE CLAIMS 

 

1. Claimant has initiated this arbitral proceedings against the Respondent pursuant to a Notice 

of Arbitration on 31 January 2019,1 on the basis of the Respondent’s consent to arbitrate 

under Article X(3) of the MIT. Subsequently, the Respondent had raised the plea that the 

Tribunal does not have jurisdiction in its Response to the Notice of Arbitration.2 This was 

done in compliance with Article 23(2) of the UNCITRAL Rules 2010 which provides that 

such a plea shall be raised no later than in the statement of defence. 

 

2. Jurisdiction of Tribunals established pursuant to an investor-state dispute would depend on 

the scope of the consent to arbitrate and its limitations as stated in the respective investment 

treaties.3 Among others, the limitations are the Tribunal’s jurisdiction ratione materiae (over 

the subject matter of the dispute) and the Tribunal’s jurisdiction ratione personae (over the 

parties to the dispute).4 In this connection, Article X of the MIT vests this Tribunal with the 

jurisdiction to adjudicate disputes relating to an Investment initiated by ‘an investor’ which 

concerns a breach of its rights with respect to ‘an investment’. Investment is defined under 

Article I (1) of the MIT as, “to mean every kind or asset owned or controlled by Investors of 

a Contracting Party, either directly or indirectly…”.5 While Article I (4)(b) defines “Investor 

of a Contracting Party” to include “a company or other organisation organised in accordance 

with the law applicable in that Contracting Party”.6 

 

3. The Respondent respectfully requests for this Tribunal to decline its jurisdiction because 

firstly, (A) The Tribunal lacks jurisdiction ratione materiae because the Claimant did not 

make any investment protected by the MIT. Secondly, (B) this Tribunal lacks jurisdiction 

because the Claimant has no right to initiate the Investor State Arbitration against the 

                                                           
1  Record, Claimant’s Notice of Arbitration, p.4, 
2  Record, Respondent’s Response to the Notice of Arbitration, p.26. 
3  OECD on Understanding Concepts, p.9; Douglas, p.36. 
4  Filip, p.220.  
5  Record, MIT, p.62, Article I (1). 
6  Record, MIT, p.63, Article I (4)(b). 
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Respondent as the assignment of the treaty claim between MFNB and the Claimant is not 

valid. 

 

A. The Tribunal lacks jurisdiction ratione materiae because the Claimant did not 

make a protected investment under the MIT.  

 

4. The central element in determining the applicability of protections under an investment 

treaty to a covered investor lies in the definition of protected ‘investment’.7 It outlines the 

scope of a State’s consent to arbitrate in the dispute settlement provisions of the relevant 

treaties containing that consent. Accordingly, what constitutes an ‘investment’ is a critical 

threshold question to determine the Tribunal jurisdiction.  

 

5. In the present dispute, the Respondent contend that the Tribunal lacks jurisdiction ratione 

materiae because (1) the Claimant’s claims to money does not qualify as an investment under 

Article I (1)(c) of the MIT as they have no ownership, direct or indirect control in the 

financing of the coal-fired power plant. Additionally, (2) the Investment made by the 

Claimant failed to fulfil the fourth criteria of the Salini Test.  

1) The Claimant’s claim to money is not an investment because they have no 

ownership, direct or indirect control of the financing of the coal-fired power 

plant. 

 

6. The Claimant had not invested directly for the financing of the coal-fired power plant. The 

only reason as to why they are able to initiate the present arbitration is because of the 

Assignment Agreement concluded between them and MFNB in 2017.8 The Claimant may 

argue that the Assignment Agreement had the effect of transferring all the investment made 

by the initial investor, MFNB to them and the claim to money they possessed now is an 

investment pursuant to Article I (1)(c) of the MIT.  

 

7. Contrary to that, the Respondent will prove that the only effect of the Assignment Agreement 

is that the Claimant acquired a debt or authorised to collect it but they did not acquire an 

investment protected by the MIT.  Specifically, Article I (1)(c) of the MIT states that “claims 

to money and claims to performance pursuant to contract having an economic value and 

                                                           
7  Can & Ceyda, p.3; OECD on Understanding Concepts, p.9; Douglas, p.36. 
8  Record, SUF, p.60, ¶30. 
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associated with an Investment’ is an “Investment”.9 What is to be emphasized is the phrase 

“associated with an Investment”, which signifies that there is a requirement for the claims to 

money to be associated with an investment.10 

 

8. Accordingly, for the Claimant’s claims to money to qualify as an investment under Article I 

(1)(c) of the MIT, they must have ownership, direct or indirect control in the ‘investment’ to 

which the claim was associated. Here, this would be the underlying investment which is an 

energy-related economic activity, i.e. the financing of the coal powered plant out of which 

the claim arose.11 This view was adopted by the Tribunal in Maldova, where the Tribunal 

declined jurisdiction over the claim under the Energy Charter Treaty (in pari materia insofar 

the meaning of investor and investment is concerned with the MIT) because (the Claimant) 

did not have any control either direct or indirectly of the electricity transmission to Maldova 

despite being the legal successor to collect debt.  Additionally, Professor William Park in 

the Alapi Tribunal provides that to be an investor, a person must actually make an 

investment, in the sense of an active contribution.12 

 

9. In the present dispute, the Claimant had no ownership, direct or indirect control in the 

underlying investment which is the financing for the construction of the coal-fired power 

plant in Ticadia. The only entity having control over the financing and the construction of 

the coal-fired power plant would be MFNB, being the one directly involved in all the 

meetings with the Laocan government.13 Additionally, the Claimant had not made any active 

contribution to the underlying investment in any way they could have.  Therefore, it is the 

Respondent's submission that the Claimant only acquired the right to collect the debt but not 

an investment protected by the MIT. 

 

2) The investment made by the Claimant failed to fulfil the fourth criteria of the 

Salini Test.  

 

10. Article I (1) of the MIT defined and provided a non-exhaustive list of protected investment, 

however the Respondent submits that the term “investment” must be interpreted in 

                                                           
9  Record, MIT, p.62, Article I (1)(c). 
10  Heiskanen, p.58. 
11  Maldova, p.30, ¶101. 
12  Alapi, p.39, ¶389. 
13  Record, SUF, p.57, ¶13. 
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accordance with its ordinary meaning and in light of the object and purpose of the MIT 

following Article 31(1) of the VCLT.14 In doing so, the Tribunal shall apply the Salini Test 

because it is a comprehensive test which best reflects the purpose and object of the MIT. Not 

to mention, it can assist the Tribunal to profess jurisdiction ratione materiae by 

conceptualizing the term investment. 

 

11. Essentially, the preamble of a treaty can be used to assist this Tribunal to ascertain the 

motive, object and circumstances of the MIT.15 The object and purpose found in the 

preamble of the MIT calls for “the importance of sustaining economic growth and 

development in the ASNEC regions and ‘joint efforts in promoting intra-ASNEC investment 

flows”.16 Therefore, these two principles must be considered in interpreting the MIT as a 

whole. 

 

12. Allowing investments to exist without any contribution to economic growth and 

development to the Host State’s territory to enjoy protection under the MIT would go against 

the Contracting Parties’ intentions in concluding the MIT as well as undermine the MIT 

objective as stated in its preamble. Moreover, if a mechanical interpretation is to be applied 

in Article I (1) of the MIT, it may lead to a “manifestly absurd or unreasonable” result, and 

thus, contrary to Article 32(b) of the VCLT.17 For instance, investors who had concluded a 

commercial contract with State entities would be regarded to have made an investment. 

Clearly, this would result in an impractical and unrealistic application in real life especially 

in the present case where the MIT provides for a non-exhaustive list of “investment”. 

 

13. The Tribunal in Salini set out the criteria for ‘investment’, where it considered the following 

factors in deciding whether a commercial transaction amounted to an ‘investment’: firstly, a 

contribution of money or assets; secondly, a certain duration over which the project was to 

be implemented; thirdly an element of risk; and fourthly a contribution to the host state's 

economy.18  

  

                                                           
14  VCLT, Article 31(1). 
15  VCLT, Article 32; Standard Chartered Bank, ¶270. 
16  Record, MIT, p.62, Preamble. 
17  Romak, p.46, ¶184. 
18  Salini, ¶52. 
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14. The Tribunal in Romak in applying the Salini test, provides its justification in the following:  

 

“the term – investments under the BIT has an inherent meaning (irrespective of whether 

the investor resorts to ICSID or UNCITRAL arbitral proceedings) entailing a contribution 

that extends over a certain period of time and that involves some risk (...) By their nature, 

asset types enumerated in the BIT’s non-exhaustive list may exhibit these hallmarks. But if 

an asset does not correspond to the inherent definition of investment the fact that it falls 

within one of the categories listed in Article 1 does not transform it into an investment.19  

 

The Tribunal took the view that ‘investment’ has an ‘inherent meaning’, based on the BIT’s 

object and purpose. With this approach, the Tribunal ruled that a wheat supply contract is 

not an ‘investment’, despite the broadly-worded definition of ‘investment’ in Article 1(2) of 

the Switzerland–Uzbekistan BIT.20 

 

15. Accordingly, this Tribunal lacks jurisdiction to hear the claims brought by the Claimant 

because investment made by the Claimant did not fulfil the fourth criteria of an investment 

under the Salini Test. In the present dispute, the payment of 150M USD by the Claimant 

cannot be regarded as an investment because it was merely made as a consideration for the 

Assignment Agreement, in other words, to buy the debt due from Mountaintop.21 Moreover, 

the Agreement was made between two Ticadian entities, therefore there is no transboundary 

flow or capital contributed to the Republic of Laoc can be detected.  It is also clear that the 

main reason the Assignment Agreement was concluded is to actually avoid MNFB from 

insolvency.22  

 

16. Therefore, it is implausible to conclude that the Claimant’s investment does entail an active 

participation in the economy of the Respondent’s State as no effort was made to develop the 

economy of the Host State despite it being the object and purpose of the MIT. Thus, the 

Claimant had not made an investment protected by the MIT.  

 

 

                                                           
19  Romak, ¶¶180, 207. 
20  Waibel, p.52.  
21  Record, SUF, p.60, ¶30. 
22  Record, SUF, p.60, ¶28. 
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B. This Tribunal lacks jurisdiction because the Claimant has no right to initiate 

the Investor State Arbitration against the Respondent as the assignment of 

the treaty claim is not valid. 

17.  As mentioned earlier, the Claimant had brought the claim pursuant to an Assignment 

Agreement concluded with MFNB in 2017 in which the Claimant had also alleged that all 

the rights belonging to MFNB under the Financing Agreement had been transferred 

including the right to initiate a treaty claim. Contrary to this, the Respondent submits that 

the right of MFNB as a qualifying investor holding a qualifying investment to initiate a claim 

against the Respondent cannot be transferred to the Claimant because there was an (1) 

absence of consent which had rendered the assignment of the treaty claim invalid, and that 

(2) an element of bad faith existed in the conclusion of the Assignment Agreement. 

1) Consent is needed from the Respondent for the assignment to be valid. 

 

18. An assignment of a treaty claim cannot be made unilaterally because treaty rights under 

investment treaty are agreed between sovereign states and these states have agreed for those 

rights to enure to a qualifying investor holding a qualifying investment under the treaty.23 

Moreover, since the Claimant contends that the Assignment Agreement not only concerns the 

right to the repayment of the loan but also the right of a treaty claim, then consent from the 

Respondent is needed.24 At the same time, should the Claimant argue that no consent is needed 

pursuant to Clause 7 of the Financing Agreement, it is pertinent to note that this clause is only 

operative in such that the borrower or guarantor’s consent is not needed.25 All of these shows 

that the treaty claim is not automatically assignable simply because the Assignment Agreement 

is concluded since prior consent by the Respondent is a prerequisite for the assignment to be 

valid. 

 

19. Further, it is clear that all the dealings in regards to the investment were personally made 

with MFNB’s representatives and the Claimant was never in the picture.26 Accordingly, it is 

unreasonable to allow such an assignment of a treaty claim in disregard of the Respondent’s 

consent because if a treaty claim can be transferred without any safeguard, it would open a 

                                                           
23  Goh, p.27. 
24  Record, Assignment Agreement, p.23, Article 1.1. 
25  Record, Financing Agreement, p.12, Article 7. 
26  Record, SUF, p.57, ¶13. 
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path for commodification of treaty claim and eventually the Respondent may have to face 

claims arising from anyone who might have not make a qualified investment nor being a 

qualified investor under the MIT. 

 

20. Other than that, the Tribunal must decide on the issue in accordance with the relevant 

principles of international law. On this note, Crawford provides that under international law, 

the rights and obligations given to the assignor are intuitu personae, as such that they cannot 

be unilaterally assigned.27 The Mihaly Tribunal opined that a treaty claim is a unique 

entitlement which cannot be assigned like a stock or simple chose-in-action.28 Hence, the 

treaty claim cannot be assigned by MNFB to the Claimant due to the intuitu personae nature 

of international treaty claim. All in all, the Tribunal must not entertain the Claimant in the 

present dispute as no consent was given in advance by the Respondent and also, the intuitu 

personae nature of International Treaty claim restricts the transfer of a treaty claim. 

2) The assignment of the treaty claim is unenforceable because it was not made 

in good faith. 

 

21. The assignment of the treaty claim between MFNB and the Claimant is unenforceable 

because it was not made in good faith. In Phoenix29, the Tribunal provides that protection 

under International Investment Arbitration cannot be granted if such protection would run 

contrary to the general principles of international law, among which the principle of good 

faith is of utmost importance. Various factors can be taken into consideration to determine 

whether an investment is a bona fide investment and these would be the timing of the 

investment, the initial request to arbitrate, the timing of the claim, the substance of the 

transaction in which the investor purchased and transferred its investment, and the nature of 

the investment’s operations or lack thereof.30  

 

22. In the present dispute, there are many instances showing that the Claimant had only paid the 

USD 150,000,000 to MFNB so that they can redeem the loan due from Ticadia-1 LLC and 

Mountaintop and not for the reason that they are interested in investing in the Respondent’s 

State. Firstly, the Claimant had stepped into MFNB shoes in an ICC arbitration against 

                                                           
27  Crawford I, p.704.  
28  Mihaly, ¶24. 
29  Phoenix, ¶106. 
30  Phoenix, ¶¶136-140. 
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Mountaintop in 2017. This fact alone shows that right after the Assignment Agreement was 

concluded, the Claimant had tried to redeem the loan due which was their intention all along 

in buying the credit portfolio belonging to MFNB in the first place. But, their efforts were to 

no avail as they have lost against Mountaintop in 2018.31  Later, on 31 January 2019, the 

Claimant had made a second attempt in obtaining the loan due by filing a claim against the 

Respondent which led to this current arbitration.32  Based on the timeline and facts stated 

above, it is unreasonable for this Tribunal to find that the investment made by the Claimant 

was for the purpose of engaging in economic activity in the Respondent’s State as it was 

merely made for the sole purpose of bringing international litigation against the Respondent. 

Therefore, as there was indeed an element of bad faith on the part of the Claimant, the 

assignment of the treaty claim is invalid.  

 

  

                                                           
31  Record, SUF, p.59, ¶30. 
32  Record, SUF, p. 60, ¶31. 
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PART TWO: PROCEDURAL MATTERS 

 

II. THE TRIBUNAL SHALL ORDER THE REMOVAL OF MR. MASON BECAUSE 

THERE ARE JUSTIFIABLE DOUBTS AS TO HIS IMPARTIALITY DUE TO AN 

ISSUE CONFLICT. 

 

23. According to Article 12(1) of the UNCITRAL Rules 2010, an arbitrator can only be 

challenged if there are circumstances which give rise to justifiable doubts as to the 

arbitrator’s impartiality and independence. The test to determine as to what amounts to 

"circumstances that give rise to justifiable doubts" is an objective one.33  Therefore, the 

question is whether a reasonable, fair-minded and informed person has justifiable doubts as 

to Mr Mason’s impartiality. 

 

24. For that reason, the Tribunal should retain the Respondent’s challenge against Mr. Mason 

because there are justifiable doubts as to his impartiality due to an ‘issue conflict’. In this 

connection, an issue conflict arose when an ‘actual bias, or an appearance of bias, arising 

from an arbitrator’s relationship with the subject matter of, as opposed to the parties to, a 

dispute.34 Accordingly, when Mr. Mason shared his opinion as well as his position on the 

controversial legal standard of relevance, this gave rise to justifiable doubts as to his 

impartiality which constituted a valid reason for concern on the part of the Respondent.35 

The controversial legal standard in the present dispute would be the balance between the 

legitimate expectation of the Investor and State’s right to regulate particularly in regards to 

climate change issues which has been discussed intensively in the Hewer Plants case where 

Mr. Mason had served as an arbitrator.  

 

25. Additionally, this Tribunal should find that the Respondent had challenged Mr. Mason in a 

timely manner. Article 13(1) UNCITRAL Rules 2010 provides that a challenge to an 

arbitrator must be made within 15 days from either his appointment or the date on which 

circumstances giving rise to justifiable doubts as to his independence and impartiality 

became known to the party. In this understanding, the time limit to make a challenge starts 

on the date of the actual and not presumed knowledge of the situation raising doubt as to the 

arbitrator’s independence or impartiality.36 In the present case, the Respondent had learnt 

                                                           
33  Born, p.1778; Mauritius Award, ¶58; Halliburton, ¶73. 
34  Loretta, p.173, ¶8.86. 
35  Mauritius Award ¶58; Mouawad, p.12-13. 
36  Caron & Caplan, p. 235. 
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that Mr. Mason had acted as an arbitrator in the Hewer Plants Case on 2 June 2019.37 The 

Respondent had made the challenge on 16 June 2019 i.e. in 14 days from when it had 

knowledge on the circumstances raising doubts on Mr. Mason impartiality. Therefore, the 

Respondent had acted within the 15-day time limit of Article 13(1) UNCITRAL Rules 2010. 

 

26. Having fulfilled the requirement under Article 13(1) of UNCITRAL Rules 2010, the 

unchallenged members of the Tribunal are respectfully requested to find that Mr. Mason 

should not serve as arbitrator in the present proceeding. The Tribunal shall take into account 

all facts and circumstances and find that Mr. Mason cannot decide impartially due to an issue 

conflict in the present case because of (A) his involvement in the Hewer Plants case and (B) 

his public statement in the podcast, ‘The Arbitration Station’ as well as his tweet in social 

media.  

 

A. Mr. Mason’s involvement in the Hewer Plants case would give rise to a 

justifiable doubt of his impartiality due to an issue conflict. 

 

27. Mr. Mason’s involvement in the previous Hewer Plants case was capable of creating an 

issue conflict because the Hewer Plants case bears similar factual and legal issues with the 

current arbitration. The Hewer Plants case is factually similar because both had arisen out 

of a sovereign State’s exercise to regulate by phasing out coal-fired power plant to protect 

not just the well-being of its citizens but all people.38 Furthermore, the controversial legal 

standard in question in both cases deals with investor’s legitimate expectation and State’s 

right to regulate its energy sector especially in the context of ASNEC Directive 2016/78. 

Ultimately, the similarity of both cases factually and legally would raise justifiable doubts 

of a well-informed reasonable third person that Mr. Mason impartiality is tainted with an 

issue conflict.  

 

28. In Caratube, the Tribunal upheld a challenge against an arbitrator on the basis that his 

appointment as an arbitrator in the other similar case, his exposure to the facts and legal 

arguments in that case, his objectivity and open-mindedness with regard to the facts and 

issues to be decided in (that present arbitration) are tainted.39 Additionally, in Blue Bank, a 

                                                           
37  Record, Respondent’s Challenge of Perry Mason, p. 45, ¶1. 
38  Record, PO.3, p.71, ¶16. 
39  Caratube, ¶¶78-86. 
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challenge to an arbitrator who had involved as counsel for the Claimant in another arbitration 

was sustained because the Tribunal relied on the commonality of both arbitration and held 

that the similarity of issues likely to be discussed in the other case and the present case shows 

that there is a high probability that he would decide similar issues in that (present arbitration) 

raising an issue conflict.40  

 

29. The fact that Mr. Mason had already been presented with identical facts and legal arguments, 

which may or may not be used in this current arbitration may result in a manifest imbalance 

in the Tribunal because the same information had not been made available to the other two 

arbitrators in the panel. Thus, he may already have formed a legal opinion because the 

information he received in the Hewer Plants case may influence his decision either 

consciously or subconsciously. This would impair the Respondent's very own right to have 

its argument heard and ruled upon by arbitrators with an open mind.41 

 

B. Mr. Mason’s public statements would give rise to justifiable doubts of his 

impartiality due to an issue conflict. 

 

30. Other than his involvement in the Hewer Plants case, Mr.Mason’s public statements may 

also affect his impartiality in arbitrating the present dispute. Such statements can be found 

in his (1) tweet in social media as well as his (2) opinion given during the interviews in the 

The Arbitration Station Podcast. 

 

1) Mr. Mason’s tweet in social media. 

 

31. Mr. Mason’s prior determination on the legal outcome of the current arbitration is further 

evident by his public tweet on social media where he called it a “ground-breaking” decision. 

42Additionally, the Hewer Plants case is the first Tribunal decision on the ASNEC Directive 

2016/78.43 Mr. Mason would be conflicted because he would ultimately face a position to 

defend and a desire to conform to his earlier views in the Hewer Plants case. The Respondent 

could not find that Mr. Mason’s tweet in such a manner to show gratitude as alleged by the 

                                                           
40  Bluebank, ¶¶66-68. 
41  Mauritius Award, ¶58. 
42  Record, Exhibit R-10, p.51. 
43  Record, Exhibit R-9, p.50. 
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Claimant given the meaning of ground-breaking itself is original and important; showing a 

new way of doing or thinking about things; new and likely to have an effect on how things 

are done in the future. 44 With the existence of this tweet and other evidence as well, the 

Tribunal should remove Mr. Mason from the panel so that the proceeding can be conducted 

in a fair manner. 

 

2) Mr. Mason's opinion in the interview with The Arbitration Station Podcast. 

 

32. An opinion expressed previously by an arbitrator may show an existence that he had already 

formed a prior determination especially when it is on similar legal matter to a case he had 

acted as an arbitrator. In the Mauritius Award, a challenge to an arbitrator was successful 

due to his prior view because it gave the appearance of the pre-judgment on the (relevant) 

issue45  

 

33. In the present case, Mr. Mason had expressed his opinion in reference to State’s conduct in 

past investment arbitration concerning climate change which is the same legal issue in our 

current proceeding in an interview with a prominent podcast called the “The Arbitration 

Station”. The Respondent submits that his three statements are as follows:46  

1) “Although I am conscious about the environment, it is not hard to imagine scenarios 

where states will resort to climate change arguments in support of their actions. I have 

seen this kind of situation … the public opinion shifted and environmental measures 

are taken.”47 

2) “On the other hand, I do not see how climate changes adds anything new to the debate 

in investment law that would make it worthwhile for the next generation to rehearse 

the police power argument again.” 48 

3) “So, I would suggest, young practitioners should broaden their horizon on the 

economic plane. Understanding a project from the financial side is what helps to find 

a right solution for a case.” 49 

 

                                                           
44  Cambridge English Dictionary. 
45  Mauritius Award, ¶58. 
46  Record, Exhibit R-8, p.49, 
47  Record, Exhibit R-8, p.49, line 1192-1195. 
48  Record, Exhibit R-8, p.49, line 1196-1198. 
49  Record, Exhibit R-8, p.49, line 1200-1201. 
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34. These statements show that: firstly, if the Respondent were to bring an argument on climate 

change as a defence to their actions, Mr. Mason would be less receptive to it as he does not 

consider it to be relevant nowadays. Secondly, he had generalised States’ conduct to regulate 

in regards to the environment just because the public feels that a change is needed and not 

for reasons, such as to protect its citizens. This is to say that if he were to be a part of the 

panel, there is a possibility that he would not consider other situations when similar States’ 

conduct was ruled as lawful.  

 

35. Thirdly, he may have the tendency to analyse the case heavily on the financial side because 

he had given advice to the next generation of arbitrators that the financial factor is what helps 

to find a right solution to a given case. An arbitrator should decide a case impartially by 

looking at all facts and circumstances and not focusing on one factor because there can be 

no one solution that fits all circumstances. These statements altogether prove that Mr. Mason 

is biased and thus, should not stand as an arbitrator in the present case. 

 

36. In relation to this, Tribunals have emphasized that all facts and circumstances in deciding as 

to whether there are justifiable doubts to an arbitrator’s impartiality should be considered 

cumulatively.50 Arguably, looking into the facts presented above, it can reasonably be said 

that an informed reasonable third-party would conclude that there are justifiable doubts to 

Mr. Mason’s impartiality stemming from his position as an arbitrator in the Hewer Plants 

case, his exposure to the facts and legal arguments in that case, his tweet in social media and 

his view expressed in the ‘The Arbitration Station’ podcast. Therefore, the Tribunal shall 

order the removal of Mr. Mason from the panel.  

 

  

                                                           
50  Mauritius Award, ¶58; Halliburton, ¶73, Born, p.1866. 



TEAM 1392 JESSUP 

 

19 

 

PART THREE: MERITS 

 

III. THE ENACTMENT OF THE CHALLENGED MEASURES SHOULD NOT BE 

ATTRIBUTED TO THE RESPONDENT BUT TO ASNEC. 

 

37. For the past decade, ASNEC has experienced a series of natural disasters with thousands of 

people dying and buildings were damaged as a consequence.51 To resolve such catastrophe, 

ASNEC had acted pursuant to its Charter and decided to ratify the Seoul Agreement. 

Subsequently, it introduced the Coal Directive to comply with the said Agreement at the 

regional level.52 Having the need to adhere with its international obligations, the Respondent 

has no choice but to pass the challenged measures. 

 

38. Consequently, the Ticadia-1 Project was affected by this ‘sudden transformation’ and hence, 

the Claimant who had bought MFNB claims that the Respondent should be held responsible 

for introducing the challenged measures. Contrary to what Claimant avers, the measures are 

attributed to ASNEC instead as (A) ASNEC satisfies the test of attribution under ARIO. 

A. ASNEC satisfies the test of attribution under ARIO.  

 

39. As far as attribution of conduct is concerned, Article 120 of the ASNEC Charter53 stipulates 

that Articles 6 and 7 of ARIO will be applicable except where it is necessary to make 

changes. In this respect, Article 2 of ARIO provides that an IO is required to possess a legal 

personality in order for them to bear responsibility under international law. Undoubtedly, 

ASNEC is with one as the mere existence of it implies that it possesses legal personality.54 

Besides, the acquisition of such personality is objective and it is unnecessary for ASNEC to 

be acknowledged by the Claimant or any third party before it can be made responsible for a 

wrongful act.55  

 

40. The passing of Law 66/2016 should be attributed to ASNEC as it satisfies the elements of 

responsibility under Article 4 of ARIO as (1) there is an attributable conduct as per Article 

                                                           
51 Record, SUF, p.57, ¶15. 
52  Record, SUF, p.58, ¶21. 
53  Ibid. 
54  ARIO, Article 2. 
55  Reparation, ¶185; ARIO, p.6, ¶9; Wood, p.2. 
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7 of ARIO and that (2) it constitutes a breach of an international obligation of ASNEC under 

the MIT.56 

 

1) The adoption of Law 66/2016 is attributed to ASNEC as per the provisions of 

ARIO. 

 

41. In initiating the present arbitration, the Claimant was misguided in their action when they 

chose to file the case against the Respondent instead of ASNEC. In the present dispute, 

ASNEC should bear the sole responsibility regarding the challenged measures as attribution 

can be found (a) through the conduct of its Member States’ organs.  

 

a) The conduct of the Laoc’s Parliament is regarded as ASNEC’s  

 

42. As the national legislative body, the Parliament of Laoc is unquestionably an organ of a 

State57 and as per Article 7 of ARIO, it is said that a conduct done by an organ of a State that 

is placed at the disposal of another IO shall be treated as the act of the latter organization. 

This is the position under international law provided that it can be proven that the said 

organization exercises effective control over the conduct in question.58 

 

43. Essentially, it is undisputed that ASNEC enforces its legal acts through the organs of its 

Member States.59 In this sense, the state organs of the Member States are placed at the 

disposal of ASNEC. Here, the meaning of “place at the disposal” refers to the fact “that the 

organ is acting with the consent, under the authority and for the purposes of the receiving 

organization”.60 In our case, these are fulfilled since the Parliament of Laoc pursued its 

actions based on the Coal Directive which authorized and established the need for the 

challenged measures in the first place. Moreover, it was done under the authority of the 

ASNEC Charter, and in order to accomplish the objectives of ASNEC that are included in 

Articles 61, 62 and 7561 of the ASNEC Charter. Together with this requirement, the effective 

control test is also satisfied by ASNEC. 

                                                           
56  Kuijper, p. 115; Crawford & Pellet, p. 203; ARIO, Article 4; Behrami, ¶¶29-31; Johansen, p.1; Larsen,  

 p.4. 
57  ARSIWA, Article 4(2). 
58  ARIO, Article 7; Johansen, p.9; Leck, p.361; D’Argent, p.7; Boon, p.481. 
59  Record, ASNEC Charter, p.33, Article 120. 
60  Yearbook Vol 1, p.44. 
61  Record, ASNEC Charter, p.32-33, Article 61, 62, 75. 
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44. To determine whether there was effective control by ASNEC, an analysis over all the factual 

circumstances and the special context of the specific conduct must be made.62  Therefore, 

whether a conduct is being effectively controlled by an IO is peculiar to the facts of each 

case.63   

 

45. In the present case, there are several facts to show that effective control was indeed exercised 

by ASNEC: firstly, in the effort to steer clear of the idea of phasing out coal energy, the 

representative acting on behalf of the Respondent on the ASNEC Council had voted against 

the enactment of the Coal Directive.  Nevertheless, such action was to no avail as she was 

outvoted.64 This shows that the Respondent is against the idea for the Coal Directive to be 

implemented even before it was passed.  Under any circumstances, there are no other viable 

options that the Respondent can resort to in blocking the decision as once the Coal Directive 

is enacted, it shall be binding upon each Member State.65 As a result, the Respondent has no 

choice but to transpose the mandatory provisions of the Coal Directive as a part of its law66 

and this explains the need of legislating Law 66/201667 and Law 72/2016.68 

 

46. Secondly, effective control by ASNEC was present since any infringement done or failure to 

comply with the mandatory provisions in the Coal Directive entails the Respondent with a 

liability. In the event where the Respondent chooses to ignore the Coal Directive, they will 

be at the risk of either having its rights suspended or be penalized with a lump sum or penalty 

as provided in Article 124 of the ASNEC Charter.69 The said provision also mentions that 

going against the Coal Directive will be considered as a breach.  

 

47. With this in mind, it is unfair for the Claimant to conclude that the Respondent should be 

blamed for passing Law 66/2016 when its representative had tried her best to forestall it from 

happening.  Even if the Claimant is of the opinion that this measure is unlawful, the 

Respondent is limited to take actions contrary to the ASNEC Council’s decision. Looking 

                                                           
62  ARIO, p.13, ¶4; Nuhanović, p.24; 64th-GA, ¶23; Larsen, p.8-9. 
63  ARIO, Article 7, ¶4; Johansen, p.14. 
64  Record, Respondent’s Response to the Notice of Arbitration, p.27, ¶11; Record, SUF, p.58, ¶21. 
65  Record, ASNEC Charter, p.33, Article 115(3). 
66  Record, Coal Directive, p.17, Article 18. 
67  Record, Law 66/2016, p.18. 
68  Record, Law 72/2016 p.19. 
69  Record, ASNEC Charter, p.34, Article 24. 
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into the facts as a whole, it is clear that ASNEC has effective control over Laoc’s Parliament 

when the latter passed the challenged measures. Consequently, when there is such an 

arrangement, the conduct of Laoc’s Parliament shall be considered as the act of ASNEC 

under international law.70 In short, the challenged measures may not be attributed to the 

Respondent but to ASNEC.  

 

2) The challenged measure amounts to a breach of ASNEC’s international 

obligations under the MIT.  

 

48. Having established that the conduct made by the Parliament of Laoc is attributable to 

ASNEC, it must also be proven that the conduct in question constitutes a breach of ASNEC’s 

obligation under international law. Among others, such an obligation can be found either 

under ASNEC’s very own Charter, any general rules of international law or under any 

international agreements in which ASNEC is a party to.71 In the present case, the breach is a 

violation of Article II (1) of the MIT which will be explained in detail below. 

 

49. Alternatively, even if the Tribunal is to find that the challenged measures are instead 

attributed to the Respondent, it is the Respondent’s contention that they did not violate the 

said provision in enacting the challenged measures.  

  

                                                           
70  ARIO, Article 7; Larsen, p.6; Boon, p.481. 
71  WHO-Egypt, ¶37; Daugirdas, p.326. 
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IV. THE RESPONDENT’S MEASURES DID NOT VIOLATE THE FAIR AND 

EQUITABLE TREATMENT STANDARD UNDER ARTICLE II (1) OF THE MIT. 

 

50. Pursuant to Article II (1) of the MIT, ASNEC and its Member States shall ensure fair and 

equitable treatment of foreign investors.72 In this regard, it is now established that like any 

other treaty provisions, the text of Article II (1) of the MIT must be interpreted according to 

the normal canons of treaty interpretation as contained in Articles 31 and 32 of the VCLT.73 

In the present case, Article 31(3) (c) of the VCLT74 is of relevance whereby it requires a 

treaty to be interpreted in the light of “any relevant rules of international law applicable to 

the relations between the parties.” 

 

51. In this understanding, the scope and content of FET under Article II (1) must therefore be 

determined by reference to the rules of international law with customary international law 

being part of such rules. This directs the Tribunal to refer to the rules of customary 

international law, not as frozen in time, but in its evolution.75  In other words, the standard 

of FET has evolved from time to time and among of the broader contents that are covered 

under such standard would include (A) the protection of the investor’s legitimate 

expectations76 and (B) non-discriminatory treatment,77 none of which is compromised by the 

Respondent.  

 

A. The Claimant did not have legitimate expectations. 

 

52. Tribunals have agreed that the legitimate expectations of the investors should be viewed at 

the time when the investment was made by looking into the assurances offered by the Host 

State and the State’s regulatory regime.78 The Claimant did not have legitimate expectations 

of a stable coal energy regulation in Laoc because (1) there were no assurances on behalf of 

the Respondent of such stability; or (2) alternatively, Laoc’s Enactment of the law did not 

frustrate the Claimant’s legitimate expectations of stable coal energy regulation.  

                                                           
72  Record, MIT, p.63, Article II (1). 
73  VCLT, Articles 31 & 32; LG&E, ¶122; Teinver, ¶¶664-666; Philip-Morris, ¶317. 
74   VCLT, Article 31(3)(c). 
75  CMS, ¶284; Azurix, ¶361; Philip-Morris, ¶318; Chemtura, ¶121. 
76  Philip-Morris, ¶¶ 320, 324; EDF, ¶216; Teinver, ¶667; Schreuer, pp.373-374; Maynard, p.99. 
77  Muchlinski; OECD; Reinisch, p. 120; CMS, ¶290; MTD-Equity, ¶109; Islam, p.19. 
78  Philip-Morris, ¶376; Southern-Pacific, ¶¶82-83; Saluka, ¶329; Azurix, ¶372; Siemens, ¶299.  
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1) There were no assurances on behalf of the Respondent for a stable energy 

regulation. 

 

53. Assurances given by the Host State can only be considered as legitimate when it is one that 

is addressed directly to an investor and specific in nature, causing the latter to consider these 

statements in expanding their business in the Host State’s territory.79 Accordingly, general 

political statements, for instance, made by a State’s representative to induce foreign 

investment do not create legitimate expectations.80  

 

54. In the present case, the Claimant is not able to prove that there were specific assurances: 

firstly, when the Governor of Ticadia went to Mercuria to promote the coal-friendly policies 

of Laoc and the stable investment climate in the region, this cannot be equated with 

commitments capable of creating reasonable expectations protected by the MIT as it only 

exists as political and commercial incitements.81  In all of the fifteen presentations delivered 

by the Governor in advertising Ticadia as a perfect location for constructing coal plants, it 

was made not limited to the Claimant but also to everyone else that was present at the 

investment forums, investment banks and energy conglomerates.82 As all the statements 

relied upon by the Claimant are ones that are made generally, the Claimant is without any 

legal rights and their expectations were not legitimate. 

 

55. Secondly, the MIT does not contain a stabilisation clause. Therefore, the Respondent submits 

that it never made specific assurances giving rise to any expectations of immutability in its 

legal system especially when economic and legal life is by nature evolutionary.83 The 

Claimant may argue that even without the stabilisation clause, the preamble of the MIT 

mentions the need for a stable condition for investments.84 However, the preamble also calls 

for, “the protection of health, safety, and the environment, and the promotion of 

internationally recognised labour rights.”85 This means that a balance must be made between 

                                                           
79   Glamis, ¶¶621-622; Parkerings-Compagniet, ¶331; Methanex, ¶10. 
80  PSEG, ¶241; Continental-Casualty, ¶395; El-Paso, ¶392. 
81  El-Paso, ¶¶390-392. 
82  Record, P.O 2, p.67, ¶1, line 1787. 
83  Impregilo, ¶¶290-291; Micula, ¶529; Charanne, ¶490; Total, ¶¶117, 429; El-Paso, ¶¶ 350, 365; Saluka, 

 ¶304.  
84  Record, MIT, p.62, Preamble. 
85  Ibid. 
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the two interests and the Claimant’s legitimate expectation does not prevail over the State’s 

right to regulate.86   

 

56. Furthermore, even if the Claimant is to rely on the Governor’s statement made during the 

meeting between MFNB and Mountaintop, the Governor explicitly mentioned that such 

commitment is subjected to “everything in my power”, and thus, he was only committed to 

protect the Claimant’s investment so far that it is within the scope of competence accorded 

to him by the Laocan law.87 In fact, the license granted for the operation of Ticadia-1 has 

also made it clear that its validity is dependable on its compliance with the environmental 

regulations that are enforceable in Laoc.88 Thus, based on all of the reasons stated above, the 

introduction of the challenged measures does not infringe the Claimant’s rights pertaining to 

FET under the MIT.  

 

2) Alternatively, the Respondent’s enactment of the law did not frustrate the 

Claimant’s legitimate expectations of stable energy regulation. 

 

57. Tribunals have highlighted that it would be unreasonable for an investor to expect that 

circumstances that existed at the time of making the investment would remain completely 

unchanged.89 Besides, an investor is required to exercise due diligence, and this includes 

contemplating any changes that may happen in the legal environment that they are 

investing.90 Further, the Tribunal in Continental Casualty v Argentina deliberated as follows: 

 

“It would be unconscionable for a country to promise not to change its legislation 

as time and needs change, or even more to tie its hands by such a kind of stipulation 

in case a crisis of any type or origin arose.”91  

 

Applying this standard to the present case, it is clear that the MIT did not give the Claimant 

a guarantee that no interferences would ever materialize.92 

                                                           
86 Philip-Morris, ¶422; Parkerings-Compagniet, ¶¶327-328; Continental-Casualty, ¶¶258-261; EDF, 

 ¶219; AES, ¶¶9.3.27-9.3.35; Total, ¶¶123,164; BG-Group, ¶¶292-310; Impregilo, ¶¶290-291; El-Paso, 

 ¶¶344-352.  
87  Record, Claimant’s Notice of Arbitration, p.6, ¶8, line 75. 
88  Record, Exhibit R-1, p.30. 
89  Saluka, ¶¶305, 351; El-Paso, ¶374; Philip-Morris, ¶425. 
90  Parkerings-Compagniet, ¶333; Biwater, ¶601; Mamidoil, ¶634; Levashova, p.6-8. 
91  Continental, ¶¶258, 275; Impreglio, ¶291. 
92   Ibid 
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58. As such, a reasonably informed investor like the Claimant should have known that since 

there are changing circumstances in the region of ASNEC as well as in the Respondent’s 

country, this may lead to the conclusion that an imposition of a new law will occur in the 

future.93 As it can be expected, this means that the changes made to the current regulatory 

framework are reasonable changes. Ultimately, reasonable changes implies that the FET 

clause is not breached. 

 

59. Other than that, the Respondent’s enactment of the law did not frustrate the Claimant’s 

legitimate expectations of stable energy regulation as consideration must be given to all the 

circumstances surrounding the investment including the political conditions prevailing in 

Laoc.94 In the present case, there are several instances showing that the political condition in 

Laoc has changed, and therefore, the imposition of the challenged measures should not have 

caught the Claimant by surprise.  

 

60. Firstly, the LEU was established in 2013 and since then, it has officially confirmed that 

transitioning into renewable energy will be one of its primary objectives once it wins the 

2015 elections.95 Secondly, in 2015, the LEU and the other relevant parties had successfully 

formed an environmentalist coalition in which they now hold the majority in the Laocan 

Parliament.96  

 

61. Thirdly, the signing of the Seoul Agreement together with the passing of the Coal Directive 

is a clear indication that the Respondent will enact laws to fulfil its obligation under the said 

instruments.97 In fact, this is expected since under Article VII (3) of the MIT, the Respondent 

has undertaken to implement their commitments under any of the international 

environmental agreements that they have accepted to be transposed into their domestic law.98 

These facts altogether indicates that the political climate in Laoc has now shifted to a 

different direction and the fact that the government is now represented by parties that are 

                                                           
93  AES, ¶9.3.34, ¶10.3.23; Parkerings-Compagniet, ¶334; Continental-Casualty, ¶258. 
94  Duke-Energy, ¶340; Potestà, p.92. 
95  Record, Exhibit C-6, p.15, line 315; Record, P.O 3, p.70, ¶12, line 1877. 
96  Record, SUF, p.58, ¶19. 
97  Record, SUF, p.58, ¶¶20, 21. 
98  Record, MIT, p.64, Article VII (3). 
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keen with the idea of preserving the environment, it would be absurd if the Claimant is not 

able to foresee that there would be a change in the law.  

 

62. All in all, laws are inherently liable to change, even when the original legislative intent was 

to create a permanent regime or a regime for a given period.99 Even when the Respondent 

has been concentrating on coal energy for the past few years, any reasonably informed 

businessperson or investor knows that laws would evolve in accordance with the perceived 

political or policy dictates.100 In light of the above, the measures in question did not violate 

the FET standard. 

  

                                                           
99  Continental-Casualty, ¶258; El-Paso, ¶350; Teinver, ¶668.  
100  AES, ¶¶9.3.34,10.3.23 
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B. Laoc did not discriminate against the Claimant in implementing their 

measures.  

 

63. Discrimination happens when entities or persons that are considered to be in like 

circumstances are being treated differently without justification.101 The challenged measures 

clearly established a universal standard without any distinction as to any particular entity. 

Evidently, Article 1 of Law 66/2016 mentions that, “All coal-fired power plants on the 

territory of Laoc shall be phased out by 31 December 2028.”102 As such, the Claimant’s 

contention is unfounded right from the start. 

 

64. The Claimant may argue that they are in like circumstances with the other power plants that 

are relying on nuclear and natural gas in Laoc,103 simply because they are all in the industry 

of generating electricity. Since only the coal-fired power plants are demanded to halt their 

operations, this is discrimination as the others are not ordered the same. On the contrary, the 

difference in treatment given to the other power plants cannot be considered discriminatory. 

This is because an observation concluded by a task force has shown that the increase in the 

floods over the past years are directly related to the growth of coal emissions.104 Therefore, 

limiting the phasing out only to coal-fired power generation is justified because the 

emissions out of burning the coal poses a risk to the public welfare. This is especially when 

the Laocan electricity market is “dominated by coal-fired power plants”105 

 

C. Alternatively, the Respondent’s enactment of the challenged measures is non-

compensable. 

 

65. If this Tribunal finds the Respondent’s actions to be in violation of Article II (1) of the MIT, 

it is the Respondent’s contention that they are not required to compensate the Claimant. The 

enactment of such is non-compensable because (1) the Respondent lawfully exercised police 

powers; and (2) the enactment is justified under Article IX of the MIT. 

                                                           
101  Reinisch, p.88; Rubins & Kinsella, p,177; ADC, ¶442; Methanex, ¶7; Amoco, ¶142; Crystallex, ¶715; 

 Pope-Talbot, ¶75; ADC, ¶442; El Paso, ¶315; Enron, ¶¶ 280, 282.  
102  Record, Law 66/2016, p.18. 
103  Record, P.O 3, p.69, ¶7. 
104  Record, Exhibit R-2, p.31, line 727. 
105  Record, SUF, ¶¶5, 24; Record, P.O 3, p.69, ¶7. 
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1) The Respondent lawfully exercised police powers. 

 

66. As upheld by numerous Investment Tribunals, a lawful exercise of regulatory powers creates 

no obligation on behalf of the States to pay for compensation regardless of the investor’s 

economic losses.106 In the present case, the Respondent legally exercised its police powers 

because the challenged measures (a) were introduced in furtherance of a bona fide, legitimate 

objective; (b) it was a non-discriminatory legislation; (c) it was enacted with due process and 

(d) it was proportionate. 

 

a) The challenged measures were introduced in furtherance of a bona fide, 

legitimate objective. 

 

67. A State can only invoke its police powers when the regulations that it intends to enact are 

bona fide for public purpose.107 In the challenged measures, it is said that the objective of 

passing such laws is to comply with its international obligation under the Coal Directive and 

the Seoul Agreement.108 Both of the said instruments were exclusively concluded to preserve 

the quality of the environment as well as protecting human health.109 Under International 

Investment Law, the said matters are well recognized as categories of public purpose.110 In 

fact, Article VII (3) of the MIT states that “the Contracting Parties reaffirm their 

commitments under the international environmental agreements, which they have accepted. 

They shall strive to ensure that such commitments are fully recognised and implemented by 

their domestic laws.”111 Therefore, the challenged measures were a bona fide regulation.  

 

68. In the present case, it is undisputed that prior to the introduction of the challenged measures 

in 2016, the flood in the ASNEC countries escalated to a great extent.112 Particularly, the 

countries had suffered from 14 major floods and in Laoc alone, they had to endure 6 

                                                           
106  Chemtura, ¶266; Philip-Morris, ¶¶188, 217; Methanex, ¶ 7; Feldman, ¶¶103-105; Emmanuel Too, 

 ¶378; Quiborax, ¶204; Brownlie, p.532.  
107   Newcombe & Paradell, p. 371; Philip-Morris ¶305; Saluka, ¶¶255, 260, 262. 
108  Record, Law 66/216, p.18; Record, Law 72/2016, p.19. 
109  Record, Seoul Agreement, p.35; Record, Exhibit R-5, p.38. 
110  Feldman, ¶103; Chemtura, ¶¶265-266; Philip-Morris, ¶217; Renée-Rose, ¶6.8. 
111  Record, MIT, p.64, Article VII (3). 
112  Record, Respondent’s Response to the Notice of Arbitrations, p.27, ¶9; Record, SUF, p.58, ¶17. 
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occurrences of such disaster.113 Other than the fact that the houses and the local infrastructure 

in Laoc have been seriously damaged, the floods have also accounted for the death of 85,000 

people.114 Given the dire situation in Laoc, there can be no doubt that the measures were 

genuinely taken to pursue the said objectives. For that reason, the measures taken by the 

Respondent have to be recognized as taken in genuine public purpose and are exclusively 

designed to achieve it.  

 

b) The measures were non-discriminatory. 

 

69. As outlined previously in paragraphs 27-28, the measures are discriminatory when 

differential treatment is unjustified.115 The Respondent’s decision to enact the laws, focusing 

only on the coal-fired power generation does not discriminate against the Claimant because 

the emissions out of burning the coal poses a risk to the public welfare. 

 

c) The measures were enacted with due process. 

 

70. In passing a legislation, adhering to the domestic law is an essential requirement in 

determining whether a particular law is enacted with due process or otherwise.116 Moreover, 

prior notice on the measures that are about to be taken as well as an opportunity for the 

investor to have the measures reviewed must be provided. 117 For the former, the Tribunal in 

ADC v Hungary found that in enacting a law, the investors must not be caught by surprise 

especially when it would negatively affect their business.118 

 

71. In the present case, the enactment of the measures did not violate due process. It is 

uncontested that in 2016, the challenged measures were adopted by the Parliament of Laoc 

after some parliamentary debates.119 In other words, the measures were not introduced 

arbitrarily as it had gone through the necessary legislative process required by the law. Thus, 

the Respondent heeded due process as it abides the law fixed by the State.  

                                                           
113  Ibid. 
114  Ibid. 
115  Reinisch, p.188; Amoco, ¶142.  
116  Newcombe & Paradell, p.376; UNCTAD Investment Report, p.51; AIG, ¶10.5.1.  
117  McLachlan, p.404; Goetz ¶127; ADC ¶435; Kardassopoulos ¶369;  Metalclad ¶91; Tecmed ¶162; 

 Middle East Cement ¶143; Thunderbird ¶¶197-200; Waste Management ¶98. 
118  ADC, ¶379. 
119  Record, SUF, p.59, ¶¶23-24. 
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72. Moreover, before enacting the measures in question, the Respondent had consulted the 

relevant stakeholders in the energy industry in advance.120  Hence, the requirement of 

providing prior notice is satisfied. With regards to the availability of a fair hearing, it is 

agreed that “a denial of justice would only exist where there are serious inadequacies in the 

state’s judicial system with respect to the judicial protection of foreigners and their rights”121 

In this respect, there is no evidence to show that the Claimant is being restrained by law to 

seek an appeal of the decision in the Respondent’s State. To conclude, the challenged 

measures that were enacted by the Respondent were made in accordance with due process 

of law.   

 

d) The measures did not disproportionately impact the Claimant. 

 

73. Essentially, the means employed by a State in achieving the relevant public purpose must be 

proportionate to the aim that is sought to be realized.122 Besides, a measure will be deemed 

as proportionate to the public purpose that it aims to protect when it is appropriate123 and has 

a reasonable relationship with the public purpose.124 In relation to this, the Tribunal in LG&E 

v Argentina elaborated that if, “the State’s action is obviously disproportionate to the need 

being addressed”, then compensation should be offered to the investors, 125 which is not the 

case in the present situation. 

 

74. In the present case, the measures were adopted to deal with the natural disasters as well as 

to preserve the health of its citizens. This shows that there is a direct link between the public 

purpose that the Respondent intends to uphold and the measures that they have enacted. In 

this regard, the Claimant is required to phase out its coal-fired power plant by the 31st of 

December 2028.126 Once that is done, the Claimant is also given the option to venture into 

the renewable energy sector and that such option includes the offer of entering into a 20-year 

energy supply contract.127   

                                                           
120  Record, PO.2, p.69, ¶10. 
121  Paulsson, p.326; Lissitzyn, p.634; Francioni, p.145. 
122  Brower & Schill, p.484; Tecmed, ¶122; Burlington, ¶504; Total, ¶197; LG&E, ¶195; James, ¶¶19-20. 
123  James, ¶50. 
124   Glamis, ¶591; Azurix, ¶311. 
125  LG&E, ¶195. 
126  Record, Exhibit R-8, p.30. 
127 Record, Law 72/2016, p.19; Record, Respondent’s Response to the Notice of Arbitration, p.29, ¶18; 

 Record, SUF, p.59, ¶26. 
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75. Here, two facts can be gathered: firstly, knowing how time consuming the whole process 

would take, the Respondent has taken the maximum deadline fixed by ASNEC so that the 

Claimant and other investors are able to make a complete phase out before 2028, which is 8 

years from now. The transition is carried out gradually and thus, the Claimant is not faced 

with the pressure to put a stop to their operations in an instant. At the same time, this allows 

the Claimant to maximise the returns from their power plants under those circumstances.128  

 

76. Secondly, the Claimant may then begin to expand their investment portfolio towards 

renewable energy, rather than closing its business in its entirety. In this sense, the 

Respondent has actually considered the Claimant’s interest. Therefore, the challenged 

measures complied with the proportionality requirement since they were issued solely to 

secure the public purpose and did not impose excessive or individual burden on the Claimant. 

 

77. Furthermore, a complete phase-out on the usage of such power plants have now gained 

traction among coal-powered countries in addressing the problem of global emissions.129 

Additionally, new policies have been adopted to look into renewables as clean alternatives. 

In terms of climate policy, the measures are considered necessary and now, it is commonly 

used by States to tackle a problem like in the present situation.130 What is more, the 

development of renewable energy will further stimulate investment and innovation. As a 

result, the benefits of phasing out coal far outweigh the costs of halting its operation. Because 

of that, the measures shall be considered as appropriate and consequently, proportionate to 

the public purpose of preserving the environment as well as protecting the public health in 

Laoc.  

 

78. For the reasons stated above, the adoption of the challenged measures by the Respondent 

was a valid exercise of the State’s police powers and thus, it did not violate the FET clause 

under Article II(1) of the MIT. 

  

                                                           
128  Record, Respondent’s Response to the Notice of Arbitration, p.28, ¶12. 
129  Carbon-Brief; Lambert; IPCC Report; Casey. 
130  Kemfert; Casey. 
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2) The enactment is justified under Article IX of the MIT. 

 

79. Generally, IIAs are concluded so that foreign investments can be respected as well as 

protected in the territory of the host state. However, a State is exempted from complying 

with its treaty obligation when a NPM clause is incorporated in the treaty.131  In our situation, 

Article IX of the MIT is a NPM clause and particularly under Article IX (1)(a), it states that, 

“The Treaty shall not preclude any Contracting Party from adopting or enforcing any 

measure necessary to protect human, animal or plant life or health.”132  In such a case, the 

clause exists as an exception and it grants the Respondent a level of freedom in circumstances 

when it is necessary to safeguard the objectives listed in the clause. Accordingly, the 

Respondent will not be liable for the actions that would otherwise breach its responsibilities 

under the MIT.133  

 

80. In relation to this, Tribunals have recognized that in interpreting a NPM clause, reference 

can be made to the customary international defense of necessity.134 In Enron v Argentine 

Republic, it is said that the provisions of a treaty are “inseparable from the customary law 

standard insofar as the conditions for the operation of state of necessity are concerned.” 

Alternatively, the case of Gabčíkovo-Nagymaros Project held that the defense of necessity 

could be incorporated by explicit language into a treaty.135 Looking into the wording of 

Article IX (1)(a) of the MIT, the word “necessary” was used and thus, it can be said that 

explicit reference has already been made into the MIT. As such, the Respondent submits that 

the requirements of the customary necessity defense will be relevant in seeing whether the 

necessary conditions have been satisfied for invoking Article IX of the MIT.   

 

81. On this note, a measure is necessary if: the measure is the only way to safeguard an essential 

interest from imminent peril; the measure does not seriously impair another state’s essential 

interest; the international obligation does not preclude invoking necessity; and the State did 

not contribute to the crisis.136 

                                                           
131  Pathirana & McLaughlin, p.19; Burke-White, p.206. 
132  Record, MIT, p.64, Article IX (1)(a). 
133  Newcomb & Paradell, p.483; Ismail, p.188;  
134  Ismail, p. 24; CMS, ¶374; Enron, ¶¶333-334; Sempra, ¶¶375,378. 
135  Gabčíkovo, ¶40. 
136  ARSIWA, Article 25; Crawford & James, p.184; Ago 8th Report ¶10. 
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82. In the present case, the introduction of the challenged measures are justified under Article 

IX of the MIT because (a) the adoption of the measures were necessary to protect the health 

of the public as well as the population at large; and (b) the Respondent did not contribute to 

the crisis. With the incorporation of Article IX itself, it can be said that the MIT does not 

preclude invoking necessity. Other than that, there is no evidence that the challenged 

measures have impaired the essential interest of another State.  

 

a) The adoption of the measures were necessary to protect its people and 

their health.  

 

83. A measure that is taken by a State will be regarded as necessary when there is a “reasonable 

probability” that the measure is the only way to solve the prevailing crisis.137 If there are 

other available alternatives, then this requirement cannot be said to be satisfied. This is 

despite the fact that the other alternatives are more costly or less convenient.138 At the same 

time, scholars have also highlighted that it is not sufficient to merely assert that other means 

were available to a State. Instead, it must be shown that the alternatives are effective in 

alleviating the grave and imminent peril to the State.139 Hence, in the following paragraphs, 

the Respondent will establish that it had no means to protect its people and their health other 

than adopting the challenged measures.140   

 

84. Firstly, it is the Respondent’s contention that the challenged measures were entirely 

necessary to protect human and health given the severe impacts of the coal emissions to the 

environment. To support such contention, this is demonstrated in the report prepared by a 

task force of environmental scientists back in 2010.141 This report indicated that a direct 

correlation can be made between the growth of the coal emissions and the intensity of the 

floods over the past years.  

 

85. Further, the Claimant may argue that there is no causal link connecting the floods to the coal 

plants operating in Laoc since the report fails to provide any empirical evidence to show that 

                                                           
137  Reinisch, pp.153-154; LG&E ¶257. 
138  Bjorklund, p.483; LG&E ¶257. 
139  Ismail, p.230; Slaughter & Burke-White, ¶45 
140  Crawford & James, p.184; Ismail, p.224. 
141  Record,  Exhibit R-2, p.31, line 723. 
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it was specifically caused by the coal emissions.142 However, following the precautionary 

principle, the Respondent is obliged to take immediate action. This is the position even when 

the report can only confirm that the greenhouse emissions made by numerous coal plants 

operating in Laoc is the most probable (out of several) explanations as to why the floods had 

occurred in the first place.143 Hence, it does not matter that the report is not conclusive. As 

long as the evidence is able to justify that the coal emissions would potentially contribute to 

the crisis, the measure would then be regarded as necessary.144 

 

86. In this connection, the Respondent, as a Member State of ASNEC is obligated to comply 

with its commitment under the Seoul Agreement. As mentioned previously, ASNEC has 

decided to adopt the Coal Directive to fulfill its obligation under the Seoul Agreement. The 

obligation in question is that the Parties are to maintain the global temperature to “below 

2°C above pre-industrial levels and pursuing efforts to limit the temperature increase to 

1.5°C above pre-industrial levels” with the view that the risks and the impacts of climate 

change can be significantly reduced.145  Article 4 of the said Agreement stipulates that in 

achieving the goal stated earlier, global peaking of greenhouse gas emissions must be 

reached as soon as possible and in doing so, rapid reduction is pertinent. On this note, 

scholars have commented that the idea such as ASNEC’s initiative on phasing out the coal-

fired power plants is the key step in achieving the emissions reductions needed to limit global 

warming to 1.5°C146 as coal is the most carbon intensive fossil fuel.147  

 

87.  In the past, the Respondent have introduced measures such as promotion of electric cars, 

prohibition of diesel fuel or recycling and a country-wide ban on plastic.148 However, it is 

now agreed that tackling the problem by targeting an individual’s carbon footprint is a waste 

of efforts since 70% of the world’s carbon emissions can be traced back to major 

corporations that are utilizing fossil fuels in their business.149 This shows that the only 

effective way to prevent the floods from recurring in the future, the core of the problem 

                                                           
142  Ibid. 
143  Sands, p.217; Davies, p.450; Record, p.31, line 726, Record, p.32, Article 61(2); IUCN Council. 
144  Wagner, p. 521.  
145  Record, Seoul Agreement, p.35, Article 2. 
146  IPCC Report. 
147  National-Geographic; Rice; IPCC Report; CDP Carbon Report. 
148  Record, P.O 3, p.70, ¶12. 
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which is the burning of the coal must be dealt with and thus, a complete phase out of the 

coal-fired power plants is a must.   

 

88. Moreover, the Claimant would also argue that other alternatives are available. However, the 

Respondent has already exhausted such options in advance and unfortunately, the crisis 

remains unsolved. For instance, the Respondent had built dams, levees and other types of 

protective constructions to put a stop to the problem.150 However, the floods still manage to 

take thousands of lives every year.151 Given the severity of the situation, there was no other 

way the Respondent could have acted to protect its people and their health other than halting 

the operation of the coal-fired power plants.  

 

b) The Respondent did not contribute to the crisis. 

 

89. In invoking Article IX of the MIT, it is important that the Respondent did not contribute to 

the crisis.152 For instance, in the context of the Argentine financial crisis, it is said that the 

“The crisis was caused by the lack of coordination between monetary policy and fiscal 

policy, which ultimately led to the collapse of the banking system.” For that reason, 

Tribunals have refused to admit the defense of necessity as Argentina had contributed to the 

economic crisis that they were experiencing.153 

 

90. In contrast, the Respondent in our case is neither responsible for the natural disasters nor the 

coal emissions. Instead, the Respondent have taken measures to control the flooding by 

building dams, levees and other types of protective constructions.154 But to no avail, they 

were not enough. Therefore, the Respondent did not contribute to the crisis necessitating the 

adoption of the challenged measures.   

                                                           
150  Record, Exhibit R-2, p.31, line 720. 
151  Record, Exhibit R-2, p.31, line 721. 
152  ARSIWA, Article 25 ¶20; National-Grid, ¶262; Union-Fenosa, ¶8.46. 
153  CMS, ¶329; El-Paso, ¶656; Sempra, ¶341. 
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PRAYER FOR RELIEF 

 

In light of the above, Respondent respectfully requests the Arbitral Tribunal to find that: 

i. It has no jurisdiction to hear the dispute submitted by Claimant under the MIT;  

ii. If the Arbitral Tribunal finds it has jurisdiction to hear the dispute:  

a. That the phase-out of coal-fired power generation implemented through Law 

66/2016 is not attributable to Respondent under international law; 

b. That Respondent's actions did not, in any event, violate the fair and equitable 

treatment standard as provided for in Article II of the MIT. 

 

 

On behalf of the Respondent 


