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STATEMENT OF FACTS 

1. Goliath National Bank JSC (“Claimant”) is a joint-stock company incorporated under 

the laws of the Republic of Mercuria. The Republic of Laoc (“Respondent”) is a small 

developed state whose economy has been growing over the past 20 years, in part due 

to its mining industry. In fact, domestic electricity production is reliant on coal-fired 

power plants. 

2. In August 2009, Mountaintop Investments LLC (“Mountaintop”), a Mercurian 

company specialising in conventional power generation plants got approval for the 

construction of a high-efficiency 850-megawatt coal-fired power plant in Ticadia 

(“Ticadia-1”). Ticadia-1 has a projected lifetime of 40 years and an estimated 

amortisation period of 20 years of successful operation depending on coal prices and 

operational expenses. 

3. In late 2010, Mercurian First National Bank JSC (“MFNB”), a joint-stock company 

with a longstanding relationship with Mountaintop, agreed to provide USD 600 

million for the construction of Ticadia-1, which was 60% of the total cost of 

construction of Ticadia-1 and amounted to 10% of the MFNB debt portfolio. On 1 

December 2010, Mountaintop’s subsidiary Ticadia-1 LLC and MFNB entered into 

Financing Agreement No 094039 (“Financing Agreement”), which was secured by a 

pledge of the shares in Ticadia-1 LLC and a pledge of the future power plant building 

and related assets. 

4. On 3 February 2012, a regional economic integration organization called the 

Association of Sovereign Nations for Economic Cooperation (“ASNEC”) was created, 

of which both Respondent and Mercuria are members. On 21 June 2012, Respondent 

ratified the Treaty Concerning the Encouragement and Reciprocal Protection of 

Energy Investments in the ASNEC Region (“ASNEC Energy Investment Treaty”), 

which provides for an investor-state dispute settlement mechanism and protects 

investments “made prior to its entry into force by Investors of a Contracting Party in 

the territory of another Contracting Party consistent with the latter's legislation”. 

Mercuria ratified the ASNEC Energy Investment Treaty on 28 June 2012. Ticadia-1 

became fully operational on 25 September 2014. 

5. Between 2000 and 2014, pro-environmental political parties won several elections in 

all ASNEC Member States, however Laoc remained an exception with the Laocan 

Workers Movement (“LWM”) remaining in power, which supported major industries 
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such as the coal industry. Surprisingly however, in 2015, the Laocan Environmental 

Union (“LEU”) received 30% of seats of Laocan Parliament for first time and 

managed to form an environmentalist coalition which has since then held a majority in 

Parliament.	

6. In December 2015, Laoc gave in to internal pressure and external pressure from other 

ASNEC Member States and signed the Seoul Agreement on Climate Change (“Seoul 

Agreement”) with the other ASNEC Member States. The Seoul Agreement was 

ratified by Laoc on 11 January 2016. In fact, on 17 February 2016, the ASNEC 

Council went further and adopted Directive 2016/87 on the renewable sources of 

energy (“Coal Directive”), a binding directive under which all coal-fired power plants 

in the ASNEC Member States shall be phased out by 31 December 2028. 

7. Despite numerous protests from the public, on 6 July 2016 the Respondent 

implemented the Coal Directive by Law 66/2016 “on the Phase-out of Coal Energy on 

the Territory of the Republic of Laoc” (“Law 66/2016”) prohibiting coal-fired power 

plants by 31 December 2028. Due to internal backlash from many who saw the phase 

out as something that would hurt the Laocan economy and result in an electricity 

shortage, on 5 December 2016, Respondent adopted Law 72/2016 “on Energy 

Transition” (“Law 72/2016”). This law established a feed-in tariff scheme designed to 

incentivize private investments in the renewables sector and envisaged the creation of 

the Laocan Renewables Company (“LRC”) which would be responsible for the 

development of the renewables sector and building large-scale renewable facilities. 

The LRC would be owned and funded entirely by Respondent and privatized by 31 

December 2028. It also offers the investors that would be affected by the coal 

phaseout an option to enter 20-year energy supply contracts at prices above market 

value.  

8. Consequently, the market value of the assets pledged to MFNB under the Financing 

Agreement dropped steeply. Although the Financing Agreement allowed MFNB to 

seek additional securities or repayment of the loan from either Ticadia-1 or 

Mountaintop, Ticadia-1 did not have sufficient funds and Mountaintop argued that its 

obligations under the agreement did not cover the unforeseen change of legislation by 

Laoc. Despite attempts at negotiation, the parties failed to reach a compromise and on 

6 May 2017, MFNB took Mountaintop to ICC arbitration to enforce the guarantee. 

However, MFNB lost the arbitration in 2018. 
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9. Simultaneously, in January 2017, as a result of not being able to enforce 

Mountaintop’s guarantee, MFNB faced issues of lack of liquidity. It planned to file for 

arbitration against Respondent under the ASNEC Energy Investment Treaty, however, 

to avoid insolvency, it decided to sell part of its credit portfolio. On 1 July 2017, 

MFNB assigned its rights under the Financing Agreement with Ticadia-1 LLC to 

Claimant under an Assignment Agreement. Claimant was assigned all claims against 

Mountaintop, as well as the right to claim compensation from Respondent under the 

ASNEC Energy Investment Treaty in exchange for USD 150 million. 

10. Claimant stepped into MFNB’s shoes in the ICC arbitration against Mountaintop and 

on 31 January 2019, it sent its Notice of Arbitration to Respondent, appointing Mr. 

Mason as its arbitrator, an arbitrator of high standing, having participated in over 30 

arbitrations. As some of the other ASNEC Member States also relied on coal powered 

plants for their energy, there are an increasing number of investment arbitrations 

against ASNEC and its Member States. Mr. Mason has participated in one such 

arbitration before, and was appointed for another, considering his expertise on these 

matters. On 16 June 2019, Respondent expressed its desire to remove Mr. Mason 

from the tribunal as it argued Mr. Mason is not impartial nor independent, in light of 

his participation in the other investor-state proceedings, one of his social media posts, 

and certain statements he made in an interview over one year ago. 
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MAIN BODY OF ARGUMENTS 

 

I. PROCEDURAL ISSUES 

A. Claimant’s appointed arbitrator Perry Mason should be removed due to his lack 
of impartiality and independence  

	

11. The Tribunal should remove Mr. Mason from the proceedings as he lacks the 

necessary independence and impartiality expected of an arbitrator.  

12. Pursuant to Art X (2) ASNEC Energy Investment Treaty, the applicable procedural 

law to Mr. Mason’s challenge are the 2013 UNCITRAL Arbitration Rules.1 Under Art 

12(1) UNCITRAL Arbitration Rules, an arbitrator may be challenged where 

circumstances exist that give rise to justifiable doubts as to the arbitrator’s impartiality 

or independence. This is an objective standard and would only be met where an 

objective observer would perceive an apprehension of bias that is reasonable.2 The 

standard requires an exercise of judgement and consideration of all relevant facts and 

circumstances. Where arbitrators have taken a clear position on a specific legal issue 

or have prior factual knowledge relevant to the dispute, an “issue-conflict” may arise. 

An “issue-conflict” can give rise to the reasonable apprehension that an arbitrator is 

unable to decide the particular dispute impartially.3 The existence of an “issue-conflict” 

does not result in the removal of an arbitrator per se but requires consideration of all 

the relevant circumstances. It is only in cases where there is an appearance of a pre-

judgement on a specific legal issue to which the Parties have a reasonable expectation 

of an open mind will the threshold be met.4 

13. An arbitrator’s extensive knowledge on specifically pertinent facts relevant to a 

dispute may also affect their impartiality in cases of “issue-conflict”. The risk that an 

																																																													
1 ASNEC Energy Investment Treaty p. 64 of the record. 
2  Gallo v Canada p. 6 para. 19.	
3 ICSID Draft Code of Conduct; Devas v India pp. 13-14 para 58; Caratube v Kazakhstan, pp 24-25 paras 76-77; 
Blue Bank International v Bolivarian Republic of Venezuela pp. 12-13 paras. 68-69.	
4 Devas v India, pp. 13-14, paras. 58-59. 
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arbitrator could form determinations on matters of fact which are based on external 

knowledge from other proceedings can create a reasonable apprehension of bias.5 

14. Even in cases where an arbitrator promises to separate the factual matrixes between 

cases, it cannot be reasonably expected an arbitrator would maintain such a hermetic 

division within their own minds.6 An arbitrator’s concurrent involvement in other 

disputes which involve extremely similar facts and legal issues may also evidence a 

lack of impartiality.7 The possibility that an arbitrator may have to decide on specific 

legal issues on concurrent disputes which are highly relevant to the dispute can create 

justifiable doubts as to lack of impartiality.8  

15. Respondent submits that Mr. Mason’s involvement in previous and current investor-

state disputes which possess extremely similar facts and legal issues creates justifiable 

doubts as to his impartiality. Mr. Mason served as arbitrator in Hewer which has 

extremely similar facts and legal issues as the present dispute.9  

16. In both Hewer and the present dispute the alleged breach arises out of the Coal 

Directive on the phase-out of coal energy.10 Mr. Mason’s involvement in Hewer 

necessarily means he has been exposed to material facts in relation to the adoption, 

implementation and subsequent execution of the Coal Directive and Seoul Agreement 

on Climate Change which are both directly pertinent to the current proceedings.11 

Thus, there is a strong risk that Mr. Mason may draw determinations using external 

facts from Hewer which were not presented in the current proceedings.  

17. Moreover, even if Mr. Mason has assured the Tribunal he will keep the cases separate, 

it is unreasonable to expect an arbitrator to maintain a Chinese wall within his own 

mind.12 Furthermore, Mr. Mason has decided on legal questions that are both novel 

and specific to the current dispute. In Hewer, the tribunal extensively discussed the 

issue of attribution involving the ASNEC directives, the impact of the Seoul 

Agreement on the legal relationship between the parties and the legitimate 

																																																													
5 Caratube v Kazakhstan, pp. 23-24, paras. 74-75. 
6 EnCana Corporation v Republic of Ecuador, para. 45. 
7 Blue Bank International v Bolivarian Republic of Venezuela, para. 77. 
8 Ibid, paras. 68-69. 
9 PO3, para. 16, p. 70 of the record.  
10 Exhibit R9, line 1240, p. 50 of the record.  
11 PO3, para. 16, p. 70 of the record. 
12 Mr Mason’s Response to Challenge, p. 52 of the record. 
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expectations of Hewer Plants JSC in light of the unexpected implementation of the 

ASNEC Directive.13 

18. These legal issues are not only core to the current proceedings but also extremely 

specific to the particular dispute in relation to its connection with the ASNEC 

Directive. Mr. Mason has been exposed to arguments on these legal questions and has 

made determinations on them. Moreover, he has affirmed his views in a subsequent 

social media publication labelling the decision as “ground-breaking”.14 

19. The legal issues in question are such that the Parties should reasonably expect an 

arbitrator to approach with an open mind given they are novel and relate to a specific 

factual matrix. Mr. Mason due to his involvement in the Hewer tribunal which gave an 

intensive resolution of these issues and his subsequent re-affirmation of those views 

evidence a clear pre-judgement. Moreover, in a recent podcast Mr. Mason has 

expressed views that arbitrations involving climate-change treaties do not add 

anything new to existing investment law and simply “rehearse police power 

arguments”.15 The dismissal of any potential relevance of climate-change treaties in 

the context of investment arbitrations support Respondent’s contention that Mr. 

Mason will not be able to approach core legal issues present with an open mind. 

20. Furthermore, Mr. Mason is acting as arbitrator in C-Energy LLC v Wellfalcon which 

also originates from the ASNEC Directive in both Hewer and the current dispute.16 

Given the commonality of factual and legal issues in Wellfalcon and the current 

dispute it is highly probable that Mr. Mason will have to decide on specific legal 

issues pertinent to both cases.  

21. Therefore, Respondent submits that Mr. Mason’s involvement in Hewer, social media 

publications and current involvement in Wellfalcon give rise to justifiable doubts as to 

his impartiality under Art 12(1) UNCITRAL Arbitration Rules. Respondent 

respectfully submits that Mr. Mason should be removed from the Tribunal for lack of 

impartiality.  

 

 

																																																													
13 PO3, para. 16, p. 70 of the record. 
14 Exhibit R10, p. 51 of the record. 
15 Exhibit R8, line 1230, p. 49 of the record. 
16 Mr Mason’s Response to Respondent’s challenge, line 1285, p. 52 of the record. 
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B. The Tribunal lacks jurisdiction as Claimant has no standing in this dispute 
 

22. The Tribunal lacks jurisdiction to hear this dispute as Claimant fails to meet the 

necessary requirements of standing. The Claimant is not the original owner of the 

protected investment under the ASNEC Energy Investment Treaty. In fact, Claimant 

obtained all rights connected to the financing of Ticadia 1-LLC from an assignment 

agreement executed with MFNB.17 It is Respondent’s position that Claimant is unable 

to rely on any purported assignment of claims from MFNB against Respondent under 

both international law and the ASNEC Energy Investment Treaty (1). In the absence 

of any assigned claims, Claimant itself fails to qualify as a protected investor at the 

time of the alleged breach and thus lacks standing (2). Moreover, any refusal of 

jurisdiction would not hinder Claimant’s access to justice given it retains the ability to 

pursue any domestic claims against Mountaintop and Ticadia 1 LLC (3). 

Consequently, the Tribunal lacks jurisdiction to hear the dispute. 

 

1. Claimant cannot have obtained any claims against Respondent from MFNB 

through assignment 

 

23. Claimant is unable to rely on any purported claims assigned from MFNB under the 

Assignment Agreement against Respondent. There is no framework for assignment of 

investor-state claims under with ASNEC (a) or general international law (b). 

Therefore, Claimant cannot rely on claims against Respondent to which MFNB is the 

proper holder. 

 

a) The ASNEC Energy Investment Treaty does not permit the assignment of investor-

state claims  

 

24. Claimant cannot rely on the ASNEC Energy Investment Treaty for the assignment of 

investor-state claims from MFNB under the Assignment Agreement.  

25. Under international law where a specific treaty regime specifically deals with or 

governs a dispute it will be given precedence over more general rules of customary 

																																																													
17 Notice of Arbitration, p. 7 para. 15; Exhibit C12 p. 23.	
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international law.18 The interpretation of treaties under international law is governed 

by the Vienna Convention on the Law of Treaties (“VCLT”) which is considered 

customary international law.19 Under Art 31(1) VCLT, treaties must be interpreted in 

good faith, in accordance with its ordinary meaning and in light of its object and 

purpose.  

26. The current dispute is initiated under and governed by the ASNEC Energy Investment 

Treaty which is the applicable lex specialis in the case. Therefore, the issue of 

assignment must first be viewed in regards to the provisions of the ASNEC Energy 

Investment Treaty first before examining relevant rules of customary international law. 

The ASNEC Energy Investment Treaty does not possess any framework or reference 

to the assignment of investor-state claims within any of its provisions.20 Respondent 

submits that it would be contrary to requirements of good faith and the ASNEC 

Energy Investment Treaty’s object and purpose to permit assignment of claims in the 

absence of express provisions or evidence to the contrary. The preamble of the 

ASNEC Treat ASNEC Energy Investment Treaty stipulates that the aims of sustaining 

economic growth and development in the ASNEC region is to be achieved in a 

manner consistent with the protection of health, safety and the environment.21 The 

consequence of implying the ASNEC Energy Investment Treaty permits assignment 

of claims would be to severely hinder the ability of ASNEC member states to regulate 

on areas of health, labour and environment. The allowance of unrestricted assignment 

of claims risks facilitating a commoditization of treaty claims under ASNEC. This 

interpretation fails to meet the requirements of good faith as ASNEC member states 

cannot have foreseen the potential regulatory difficulties caused by treating treaty 

claims as assignable commodities. 

27. Therefore, under the ASNEC Energy Investment Treaty there is no framework for the 

assignment of investor-state claims. 

 

 

																																																													
18 Enron v Argentina p 105 para 334; Sempra v Argentina para 378	
19 Kasikili/Sedudu Island Case, p. 1059 para. 18; Fisheries Jurisdiction Case, paras 24 and 36; Gabcikovo-
Nagymaros Case, p. 38 para. 46. 
20 ASNEC Energy Investment Treaty, pp. 62-65 of the record. 
21 ASNEC Energy Investment Treaty, pp. 61-65 of the record. 
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b) General International law does not permit the assignment of investor-state treaty 

claims 

 

28. Under principles of public international law there is no general framework for the 

assignment of investor-state treaty claims. Indeed, the unqualified assignment of treaty 

claims is generally prohibited under international law.  

29. The VCLT provides under Arts 34, 35 and 36 that treaties are not intended to benefit, 

harm or impose obligations on non-parties. The sanctity of the privity of international 

agreements suggests that investor-state treaty claims are not an assignable chose in 

action.22 This interpretation is consistent with the evolution of the investor state 

dispute system. Prior to the investor-state treaties, an investor’ only recourse for harms 

to its investment is through diplomatic protection. However, even under diplomatic 

protection there exist strict nationality requirements which limited the assignability of 

an investor’s claims.23 In Barcelona Traction, it was opined that the reason for the 

nationality rules on diplomatic protection were to avoid assignment of claims by 

nationals of a perceived weaker state to a more powerful one.24  

30. The reasoning which applies to the restrictions on assignability of diplomatic 

protection claims runs through to investor-state treaty claims. The ASNEC Energy 

Investment Treaty restricts the scope of its protections to investors who meet specific 

qualifications.25 To allow the unqualified assignability of ASNEC Energy Investment 

Treaty claims would be inconsistent with the privity of the ASNEC Energy 

Investment Treaty as an international instrument which rests on the consent of all 

parties. The Assignment Agreement executed by the Claimant at no time was agreed 

to by the Respondent. To allow the assignment of MFNB’s claim to the Claimant 

would be to undermine the privity of the ASNEC Energy Investment Treaty with its 

carefully defined set of obligations and beneficiaries. 

31. Therefore, under general international law there is no framework for the assignment of 

investor-state treaty claims. 

																																																													
22 Milhay v Sri Lanka, pp. 148-149 para. 25.	
23 Draft Articles on Diplomatic Protection, Arts. 1, 2. 
24 Barcelona Traction, p. 48 para 92.	
25 ASNEC Energy Investment Treaty, Article I(4).  
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32.  Claimant cannot rely on any purportedly assigned claims from MFNB. There is no 

framework for the assignment of investor-state treaty claims under either the ASNEC 

Energy Investment Treaty or general international law. 

 

2. Claimant lacks standing as it did not qualify as a protected investor at the time of 

the alleged breach by Respondent 

 

33. In the absence of any assigned claims Claimant lacks standing as it was not a qualified 

investor at the time of the alleged breach by Respondent. 

34. Under the doctrine of intertemporal law, a juridical fact must be appreciated in light of 

the contemporary law with it and not of the law in force at the time the dispute 

arises.26 Thus, the determination of whether the Claimant qualifies as a protected 

investor must be looked at by reference to its circumstances at the time of the alleged 

breach. Indeed, under Article 13 of the Draft Articles on State Responsibility, an act of 

state cannot breach an international obligation unless the state is bound by the 

obligation in question at the time the act occurs.27 The question of standing is based on 

the date the claim is initiated and is not altered by subsequent events.28 In African 

Holding v Congo, the tribunal declined jurisdiction on the basis that the claimants in 

the case did hold protected investments under the relevant treaty at the time of the 

breach.29  

35. Respondent acknowledges that MFNB qualifies as a protected investor under Article 

1(1)(a) ASNEC Energy Investment Treaty as it owned various pledges over Ticadia 1 

and land mortgages under the Financing Agreement.30 However, Claimant only 

acquired the right to these assets on 1 July 2017 through the Assignment Agreement.31 

At the time of the alleged breach, which was the implementation of law 66/2016 on 

the 6th July 2016, Claimant did not own or control any investments protected under the 

ASNEC Energy Investment Treaty.32 

																																																													
26 Island of Palmas Case, p. 846. 
27  Marvin Feldman v Mexico, paras. 209-213; Mondev v United States, p. 23 para. 70; Tradex Hellas v Albania, 
para. 204 and Generation Ukraine Inc v Ukraine, para. 25.1. 
28 CSOB v Slovak Republic, para. 31. 
29 Paras. 124, 125.	
30 RFA p. 6 para. 10; C4 p. 12 cl.5; RRFA p. 26. 
31 Exhibit C12, p. 23 of the record. 
32 Exhibit C8, p. 18 of the record. 
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36. Therefore, at the time of the alleged breach Claimant did not hold any protected 

investments under the ASNEC Energy Investment Treaty and lacks standing in these 

proceedings. 

 

3. Claimant would not be denied access to justice if the Tribunal declined 

jurisdiction  

 

37. Claimant’s access to justice would not be denied if the Tribunal were to decline 

jurisdiction in the present proceedings as it retains claims against Mountaintop and 

Ticadia 1 LLC. 

38. Under Cl.4.4 of the Assignment Agreement, if any provision of the Agreement is held 

to be invalid, illegal or unenforceable it will not be held to affect the validity of any 

other provision of the Agreement.33  

39. If the Tribunal were to find that any purported transfer of claims from MFNB to 

Claimant was invalid, this does not affect the validity of any claims which may be 

pursued against Mountaintop or Ticadia 1 LLC. The Assignment Agreement executed 

by Claimant transfers all claims arising either under domestic law or international law 

from MFNB.34 

40. Therefore, Claimant would not be denied access to justice if the Tribunal were to 

decline jurisdiction as it retains validity of any claims arising out of domestic law. 

 

II. ATTRIBUTION  

 

A. The enactment of Law 66/2016 is not attributable to Respondent, but to ASNEC 

 

41. Respondent submits that, to the extent that Claimant has a valid claim under the 

ASNEC Energy Investment Treaty in relation to the implementation of Law 66/2016, 

such a claim should be directed at ASNEC itself rather than Laoc.  

																																																													
33 Exhibit C2, pp. 23-24 of the record. 
34 Exhibit C12, p. 23 of the record. 
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42. The ASNEC Energy Investment Treaty itself provides a framework for ASNEC to be 

liable for breach of its provisions, with the ASNEC Founding Charter implying that 

Tribunals should actively consider whether or not conduct can in fact be attributed to 

Member States (1). Case law, both in the context of the ASNEC Energy Investment 

Treaty and other similar supranational frameworks, has previously attributed the acts 

of member states acting on instruction from supranational organisations to those 

organisations (2). Applying this context to these facts, the narrow scope of Directive 

2016/86 ensured that Laoc was afforded no meaningful discretion in terms of its 

implementation that could have meaningfully mitigated the effect of the Directive on 

Claimant’s business (3).  

 

1. The ASNEC organisational framework allows and encourages consideration of 

conduct attribution. 

 

43. The Preamble and Articles I(3), (5) and (6) of the ASNEC Energy Investment Treaty 

provide that ASNEC itself is a party to that treaty as a Regional Economic Integration 

Organisation. The primary implication of this is that ASNEC as an entity is not merely 

a membership framework for states under the Treaty, but is in and of itself also an 

independent entity capable of being held responsible for its acts. 

44. The fact that ASNEC is a possible respondent under the ASNEC Energy Investment 

Treaty gives rise to two potential interpretations in relation to the attribution of 

liability in the context of measures arising out of its regulations and directives. On the 

one hand, it may be argued that in all instances both ASNEC and the relevant Member 

State retain liability, meaning that the Treaty merely affords claimants a choice to 

pursue either the relevant Member State, or ASNEC itself. On the other hand, 

attribution can be viewed as a dynamic question, with the respective liability of 

ASNEC and the Member State in question being determined by the facts of the 

scenario at hand. 

45. The provisions of the Founding Charter suggest that the latter interpretation is correct. 

Article 120 of the ASNEC Founding Charter stipulates that: “(t)he Association 

enforces or implements its legal acts through the organs of its Member States. When 

the Member States enforce or implement any legal acts of the Association, the 

attribution of conduct, as between the Member States and the Association, shall be 



	 	 	
	

	
	

24	
	

governed, in particular, by Articles 6 and 7 of the Article on the Responsibility of 

International Organizations, mutatis mutandis.” 

46. Article 6 of the Draft Articles on the Responsibility of International Organizations 

(“ARIOWA”) states that “(t)he conduct of an organ or agent of an international 

organization in the performance of functions of that organ or agent shall be 

considered an act of that organization under international law”, regardless of the 

position of that organ or agent in that organisation, and that the determination of the 

functions of the organs and agents of an international organisation are governed by the 

rules of that organisation.  

47. Article 7 ARIOWA provides that “(t)he conduct of an organ of a State or an organ or 

agent of an international organization that is placed at the disposal of another 

international organization shall be considered under international law an act of the 

latter organization if the organization exercises effective control over that conduct.” 

48. The Founding Charter’s specific reference to ARIOWA Articles 6 and 7 goes beyond 

a mere recognition of those principles as a part of customary international law. By 

providing that attribution should be governed ‘in particular’ by ARIOWA Articles 6 

and 7, those provisions are effectively incorporated as lex specialis.  

49. By referring to these provisions and by specifically providing that attribution of 

conduct be ‘governed’ by them, the Founding Charter explicitly acknowledges that 

Tribunals can and should be conducting analyses of the degree to which ASNEC as a 

supranational body should be found responsible in place of its member states. To 

assert that member states will be liable in all cases for legislation enacted by their 

parliaments, irrespective of the extent to which the enactment of such legislation was 

mandatedby ASNEC itself, would be to render the Founding Charter’s reference to the 

issue of attribution without purpose.  

50. It follows that simply assuming that Respondent must be liable due to Law 66/2016 

being implemented by its parliament is not a viable interpretation of the Founding 

Charter. Respondent therefore submits that the Tribunal should actively consider the 

facts of the case to decide the extent to which any alleged damage suffered by 

Claimant can be attributed to Respondent or to ASNEC.  

 

2. Attribution of conduct to international organisations is affirmed by case law. 
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51. Case law has affirmed the principal that international organisations can be responsible 

in lieu of states for actions arising out of supranational legislation and decisions. 

52. In Electrabel v. Hungary (Jurisdiction), the tribunal held that the “Final Decision”, a 

measure challenged by Electrabel, was attributable to the European Commission of 

the European Union (“EU”) under the Energy Charter Treaty (“ECT”) and 

international law.35 

53. In that case, the claimant challenged Hungary’s termination of a power purchase 

agreement as a result of decision of the European Commission, asserting that although 

the decision had determined that the agreement should be seen as state aid, it had not 

in fact mandated that the agreement should be terminated. 

54. That tribunal applied Article 6 of the International Law Commissions’ Articles on 

Responsibility of States for Internationally Wrongful Acts (“ARSIWA”),36 which 

carries similarities to Article 6 of ARIOWA, and provides that: "(t)he conduct of an 

organ placed at the disposal of a State by another State shall be considered an act of 

the former State under international law if the organ is acting in the exercise of 

elements of the governmental authority of the State at whose disposal it is placed”. 

55. The tribunal went on to conclude that to the extent that the EU’s actions required 

Hungary to carry out the complained-of act, it could not give rise to liability for 

Hungary under the FET standard of the Energy Charter Treaty.37 In other words, to the 

extent that Hungary’s actions in terminating the power purchase agreement had been 

rendered unavoidable by the EU’s decision, Hungary had merely been acting as 

an ’organ’ of the EU. Actions falling within this scope could be attributed to the EU 

rather than Hungary itself. 

56. The only decision to date that has tested whether such principles could be applied to 

the context of the ASNEC Treaty was delivered by the Hewer tribunal, which held 

that the international responsibility for the coal phase-out should be attributed to 

ASNEC and not Wellfalcon.38 For reasons of consistency and legal certainty, this 

Tribunal should follow the same approach.  

57. In 2019, Nord Stream 2 AG, a Swiss investor, started an investment dispute against 

the EU under the ECT, alleging that the EU is a Regional Economic Integration 

																																																													
35 Electrabel v. Hungary (Jurisdiction), paras. 6.71-6.76. 
36 Electrabel v Hungary (Jurisdiction), para. 6.74. 
37	Ibid,	para.	6.76.	
38 Exhibit R-9, lines 1259-1260, p. 50 of the record, and PO3, answer to question 16. 
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Organisation within the meaning of Article 1(2) of the ECT.39  That definition states 

as follows:“Contracting Party" means a state or Regional Economic Integration 

Organization which has consented to be bound by this Treaty and for which the Treaty 

is in force.” 

58. Likewise, Article I(6) of the ASNEC Energy Investment Treaty provides that: “”Area” 

means: (a) with respect to a state that is a Contracting Party: […] (b) with respect to 

a Regional Economic Integration Organisation which is a Contracting Party […]”. 

The text of the Treaty is clear that Regional Economic Integration Organisations, like 

ASNEC, can be parties to the ASNEC Energy Investment Treaty. The first paragraph 

of the Preamble of that Treaty also indicates that ASNEC and its Member States are 

the Contracting Parties.  

59. These decisions establish beyond doubt that organisations such as ASNEC can be held 

liable under treaties to which they are party and that to the extent any actions of their 

member states are effectively mandated by decisions or legal instruments arising out 

of those organisations, such actions can be attributed to the organisations in question. 

 

3. In this case, Law 66/2016 is attributable to ASNEC.  

 

60. Respondent submits that, as the Coal Directive was binding as to its result, and its 

limited scope left Respondent with no choice but to take the action resulting in the 

devaluation of Claimant’s business, Respondent should be seen as implementing Law 

66/2016 as an organ of ASNEC under Articles 6 and 7 ARIOWA. Its implementation 

can therefore be attributed to ASNEC.  

61. The ASNEC Council adopted the Coal Directive to comply with the Seoul Agreement, 

establishing that all coal-fired power plants in use in the ASNEC Member States 

should be phased out by 31 December 2028. Respondent voted against it, but was 

outvoted by a majority of ASNEC Member States.40 As a result, Respondent was 

obliged to enact Law 66/2016 to avoid breaching the Coal Directive. 

62. The consequences of not complying with the Coal Directive are set out in Article 124 

of the Founding Charter of the ASNEC. That provision indicates that one third of 

ASNEC Member States jointly or the ASNEC Council, acting by a majority of two 

																																																													
39 Nord Stream v EU, Notice of Arbitration (September 26, 2019), para. 14. 
40 Statement of Uncontested facts, para. 21, p. 58 of the record.  
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thirds of its members, may determine that another Member State risks committing a 

serious breach of the ASNEC Founding Charter, including by failing to enforce or 

implement a Directive. Before that determination is made, the Member in question 

shall be heard and the Council may address recommendations to it. 

63. If a determination of a “clear risk of a serious breach” is made under Article 124(1) 

of the ASNEC Founding Charter, the Council, through a majority of four fifths, may 

decide to address recommendations to the Member in question. Additionally, the 

Council, by unanimity,41 may determine that there is a serious and persistent breach. If 

such determination is made, Article 124(4) provides that sanctions might be imposed 

on that State: (a) suspension of certain rights, including voting rights, and (b) a lump 

sum or a penalty payment whose amount would be determined taking into account the 

circumstances.  

64. In practice, all ASNEC Member States approved and implemented the Coal Directive 

by this day, so no sanctions were imposed.42 However, should Respondent have failed 

to implement it, it is very likely that the other ASNEC Member States would have 

made a determination under Article 124 of ASNEC Founding Charter and punished 

Respondent for not complying with the Coal Directive.  

65. Pursuant to Article 115(3) of the Founding Charter, an ASNEC directive is binding to 

the result to be achieved. Article 7 of the Coal Directive establishes that the result to 

be achieved is the reduction of Laoc’s “final gross production of energy from coal-

fired power plants to 0 by 31 December 2028.”  

66. In interpreting the directive, the Tribunal should focus on the substance rather than the 

form of the Coal Directive. Although it may be true that Laoc retained discretion as to 

the nature of its implementation, the strict target of zero gross production from coal 

plants meant that the forced closure of coal fired power plants, although not 

specifically referenced in the directive itself, was the inevitable result.  

67. As outlined by Claimant in its Notice of Arbitration43, the impending closure of 

Ticadia-1 26 years before the end of its expected 40-year lifetime was the primary 

cause of the losses for which they claim. In light of the principle applied by the 

tribunal in Electrabel (decision on jurisdiction), to the extent that the adverse effects 

																																																													
41 But excluding the Member in question in that decision, pursuant to Article 120(7) of the ASNEC Founding 
Charter.  
42 PO4, answer to question 4, p. 75 of the record.  
43	NOA,	para.	12	
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on Ticadia-1 caused by Law 66/2016 resulted from the narrow parameters of the Coal 

Directive, rather than any specific discretion exercised by Respondent, its effect 

should be attributed to ASNEC.  

68. The only material discretion afforded to Respondent in relation to the closure of coal 

plants was in terms of timing. In this respect, Respondent set the maximum deadline 

possible for the phase-out of coal-fired power plants in Law 66/2016, as well as 

implementing a generous incentive scheme providing the option for a transition to 

renewable energy for coal plant owners.  

69. In summary therefore, Respondent opposed and specifically voted against the Coal 

Directive. In passing Law 66/2016, the only discretion exercised related to cushioning 

the effect of the directive, which it did by imposing the latest possible deadline for 

compliance. To the extent therefore that Respondent ‘caused’ the unfortunate 

devaluation of the Ticadia-1 plant through the implementation of Law 66/2016, it did 

so as an organ of ASNEC in line with Articles 6 and 7 ARIOWA, making the act 

attributable to ASNEC under the framework of the Founding Charter.  

70. In light of the attribution framework discussed above, if the consequences of a 

measure that Respondent did not want, was forced to implement and did its best to 

mitigate were nonetheless attributed to Respondent rather than ASNEC, the Founding 

Charter’s reference to Articles 6 and 7 of the ARIOWA (and its accompanying 

implication that tribunals should carefully weigh up the question of attribution) would 

be rendered meaningless.  

71. In conclusion therefore, the challenged measure is not attributable to Respondent but 

to ASNEC.  

 

III. MERITS 

 

72. If the tribunal considers that the challenged measure is attributable to Respondent, 

then Respondent contends that it did not breach its obligation to accord Claimant FET 

(A) nor its obligation to offer Claimant a stable and predictable framework under the 

ASNEC Energy Investment Treaty (B). As a result, Respondent is under no duty to 

compensate Claimant for the harm suffered (C).  
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A. Respondent did not violate its duty to accord Claimant Fair and Equitable Treatment 

under the ASNEC Energy Investment Treaty 

 

73. Contrary to Claimant’s assertions, Respondent has not violated its obligation to accord 

FET to all investors, including Claimant, by enacting Law 66/2016. Such legislation 

falls within Respondent’s right to regulate environmental matters (1) and arises out of 

its international commitments (2). Moreover, Respondent deserves a substantive 

margin of appreciation when it comes to measures that protects human life, public 

health, the environment, and prevents natural disasters (3).  

 

1. Law 66/2016 falls under Respondent’s right to regulate environmental matters 

 

74. Respondent submits that Law 66/2016 is a legitimate regulatory action aimed to 

maintain public order. 

75. For a FET obligation to be breached, a tribunal must weigh “the [c]laimant’s 

legitimate and reasonable expectations on the one hand and the [r]espondent’s 

legitimate regulatory interests on the other”.44 Where there is a treaty requirement to 

protect the public interest, a mere reference to public interest is not enough to satisfy 

the treaty requirement; the state measure must protect a “genuine interest of the 

public”.45 

76. The ASNEC Energy Investment Treaty demonstrates a clear commitment for the 

contracting parties to “achieve (their) objectives in a manner consistent with the 

protection of health, safety, and the environment, and the promotion of internationally 

recognised labour rights...”. 

77. Moreover, Article VII of the ASNEC Energy Investment Treaty recognises “the right 

of each Contracting Party to establish its own levels of domestic environmental 

protection and environmental development policies and priorities, and to adopt or 

modify accordingly its environmental laws”. It further stipulates that “each 

Contracting Party shall strive to continue to improve those laws.” Thus, the ASNEC 

Energy Investment Treaty includes a commitment to increase environmental 

protection. Accordingly, Article VII(2) provides that any party is barred from relaxing 

																																																													
44 Saluka v The Czech Republic, para. 306. 
45 ADC v Hungary, para. 432. 
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its environmental laws and regulations to encourage the establishment, maintenance or 

expansion of investments in its territory. Furthermore, Article VII(3) reinforces the 

Contracting Parties’ obligations to fully honour its environmental commitments 

arising from international environmental treaties through any legal reforms it sees fit 

to do so.   

78. As a contracting party to the ASNEC Energy Investment Treaty, Respondent enacted 

Law 66/2016 to protect a genuine interest of the public, that is, health, safety, and the 

environment, as required in the preamble of the ASNEC Energy Investment Treaty.  

79. Article IX complements Article VII because it permits exceptions that are “necessary 

to protect human, animal or plant life or health”, among others.46 Those exceptions 

might pursue environmental goals such as protecting animal or plant life or health.  

80. Through Law 66/2016, Respondent exercised its right to establish and improve its 

own levels of domestic environmental development policies and priorities, and adopt 

or modify accordingly its environmental laws, under Article VII(1) of the ASNEC 

Energy Investment Treaty. 

 

2. Respondent enacted Law 66/2016 to meet its commitments under international 

environmental treaties 

 

81. By enacting Law 66/2016, Respondent recognised and implemented the necessary 

steps to uphold its commitments under the Seoul Agreement and the Coal Directive, 

as required by Article VII(3) of the ASNEC Energy Investment Treaty. 

82. Respondent submits that the Law 66/2016 constitutes a normal exercise of 

Respondent’s regulatory powers because it is reasonable (a) and non-discriminatory 

(b). Moreover, it is proportional (c) and necessary to achieve its public policy 

objective (d). As long as the Respondent exercises its regulatory powers complying 

with those four conditions, the Tribunal should dismiss any claim of breach of the 

FET obligation. 

 

 

 
																																																													
46 Those other exceptions are about the acquisition or distribution of Energy Materials and Products in conditions 
of short supply, as well as benefiting Investors who are aboriginal people or socially or economically 
disadvantaged individuals or groups or their investments.  
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a) Law 66/2016 is reasonable 

 

83. In the first place, the Law 66/2016 is reasonable. Article II(1) of the ASNEC Energy 

Investment Treaty expressly prohibits the Contracting Parties from adopting or 

enforcing unreasonable measures that impair the management, use, enjoyment or 

disposal of foreign investments from other Contracting Parties.  

84. In this regard, the Electrabel v Hungary and Micula v Romania tribunals47 followed 

the AES v Hungary two-step approach in determining when a measure is reasonable. 

This is: (i) ““following a logical (good sense) explanation and with the aim of 

addressing a public interest matter”, and (ii) an action is reasonable when there is “an 

appropriate correlation between the state’s public policy objective and the measure 

adopted to achieve it”.48 Therefore, reasonableness is assessed pursuant to the public 

policy pursued, and the specific measures adopted to accomplish it.  

85. The Saluka v The Czech Republic tribunal explained49 that if the challenged measures 

are “reasonably justifiable by public policies and that such conduct does not 

manifestly violate the requirements of consistency, transparency, even-handedness 

and non-discrimination,” there is no FET breach.  

86. In Micula v Romania, the respondent eliminated 24 incentives to investors as a 

condition to join the EU.50 The tribunal considered that such derogation was 

reasonable for Romania to accede the EU.51 Moreover, both issues, the measure and 

objective, were appropriately correlated.52 

87. Law 66/2016 is reasonable under the AES v Hungary two-step approach, because it is 

derived from a rational policy, that is, the Coal Directive, which in turn derives from 

the Seoul Agreement. The objective of the Seoul Agreement, according to its Article 

2(1), is “to strengthen the global response to the threat of climate change, in the 

context of sustainable development and efforts to eradicate poverty, including by: a. 

Holding the increase in the global average temperature to well below 2ºC above pre-

industrial levels and pursuing efforts to limit the temperature increase to 1.5ºC above 

																																																													
47 Electrabel v Hungary, para. 179, and Micula v Romania, para. 489. 
48 See also AES v Hungary, paras. 10.3.7-10.3.9. 
49 Paras. 307-308. 
50 Micula v Romania, para. 802. 
51 Micula v Romania, para. 802. 
52 Micula v Romania, para. 802. 
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pre-industrial levels, recognising that this would significantly reduce the risks and 

impacts of climate change; (…).” 

88.  Article 4 of the Seoul Agreement further states that to comply with that objective, the 

parties to the treaty “aim to reach global peaking of greenhouse gas emissions as soon 

as possible” through nationally determined contributions and mitigation measures that 

are to be implemented in a progressive manner, taking into account different national 

circumstances. That Article permits parties to act jointly “in the framework of, and 

together with, a regional economic integration organisation”.  

89. Law 66/2016 and the Coal Directive are clearly correlated. Both Law 66/2016 and the 

Coal Directive are aimed at achieving the goal of attaining zero emissions by 2030. 

Law 66/2016 focuses on phasing out coal plants, which alongside the Coal Directive 

would ensure all coal plants are shut before 2030 in an organised manner. 

90. Moreover, as highlighted in the Preamble and Articles II, VII and IX, of the ASNEC 

Energy Investment Treaty, it not only protects and promotes investments, but also 

encourages the improvement of the environmental policies of its contracting parties, 

alongside prohibiting any waiver or relaxation of those policies to attract investments. 

Therefore, the Tribunal should find that Law 66/2016 is correlated with the Coal 

Directive and is a suitable policy to increase environment protection and promote 

investments that are favourable to the environment.  

 

b) Law 66/2016 is non-discriminatory 

 

91. The Tribunal should find that Law 66/2016 is not discriminatory. 

92. Discrimination comprises of treating different investors similarly or similar investors 

differently. However, in some instances a differential treatment may be justified. 

Discrimination in the context of foreign direct investment is defined as “differential 

treatment of a foreign investor based on unreasonable distinctions and demands.”53 

Contrario sensu, if the distinctions and demands upon which the differential treatment 

is based are reasonable, there is no discrimination. 

93. The Saluka v Czech Republic tribunal explained that the State in question must justify 

those measures by “showing that [they] bear[…] a reasonable relationship to rational 

policies” and are “not motivated by a preference for other investments over the 
																																																													
53 Saluka v Czech Republic, para. 307. 
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foreign-owned investment.”54 Renewable energy sources generate considerably less or 

no greenhouse gas emissions at all in comparison to traditional energy sources. Thus, 

the aim set out in the Seoul Agreement can be accomplished by the phasing out of 

traditional sources of energy in favour of renewable energy. Moreover, the reduced 

greenhouse gas emissions would also prevent the excessive floods in Respondent’s 

territory. Therefore, any legal measure aimed at encouraging renewable energy 

sources and discouraging fossil fuels to reduce greenhouse gas emission is reasonable.  

94. Moreover, Law 66/2016 lacks distinctions based on nationality since all investors, 

foreign and national alike, are being treated in the same way. 

95. Additionally, Law 72/2016 created a public company called LRC to address possible 

energy shortages and accelerate the transition to renewable energy55 without closing 

the market to private suppliers. Respondent aims to privatise the LRC in 2028 and 

affected investors have the option of entering a 20-year energy supply contract at 

prices substantially above market value in order to transition to the renewable energy 

sector.56 This policy takes into account the national circumstances of Respondent as 

understood in the Seoul Agreement and Coal Directive.57 Those circumstances suggest 

that these regulatory changes will not come into force immediately and the phase out 

time period is long enough for all investors to adapt.  

96. While taking into consideration the coal concessions, an official study revealed that 

most coal plants in the ASNEC region were already amortised so the Coal Directive 

and Law 66/2016 would not affect them. Regarding newer coal investors with 

concessions beyond 2028, the reasons to subject them to the same deadline were that 

they could have foreseen the regulatory changes at the time when they decided to 

invest given the importance of climate change at the time, that 12 years of transitional 

period was long enough for them to adapt and that they could receive subsidies in the 

form of a 20-yearlong feed-in tariff above market levels.58 

97. Other reasons from which the treatment of newer coal investors vis-à-vis older ones 

stems are that, given the environmental damage caused, further natural disasters 

resulting from excessive greenhouse gas emissions should be prevented in Laoc and to 

																																																													
54 Para. 307. 
55 Statement of Uncontested facts, para. 25, p. 59 of the record. 
56 Statement of Uncontested facts, para. 26, p. 59 of the record. 
57 Preamble, third paragraph, as well as Articles 2(2) and 4(3) of the Seoul Agreement and 7(2) of the Coal 
Directive.  
58 PO4, answer to question 2, p. 74 of the record. 
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apply the principle that the “polluter should pay”59 or be otherwise responsible for the 

environmental harm. Moreover, the available evidence pointed out that there is a 

direct correlation between the growth of coal emissions and the intensity of the recent 

floods, and that the coal plants were the major contributors to the rise in emissions.60 

Finally, waiting beyond 2028 to close all coal plants could have prevented ASNEC 

from attaining its goals under the international environmental treaties in time and that 

setting that year as the maximum was the appropriate balance struck by ASNEC 

decision makers after taking into account the potential benefits and costs of action or 

lack of action under Article 61(3) of the ASNEC Founding Charter. 

98. The Tribunal should find that Respondent’s promotion of renewable energy sources 

through its laws 66/2016 and 72/2016 is not discriminatory because it stems from the 

reasonable distinctions explained above. The development of the renewable energy 

industry is not only reasonable but also necessary to attain the goal of zero emissions 

by 2030. Therefore, the distinction between renewable energy and non-renewable 

energy, as the main basis for the differential treatment, is reasonable. Moreover, under 

these laws, all the investors are given the same incentives and are subject to the same 

regulatory burdens, regardless of their nationality or any other unreasonable 

motivation. Thus, Law 66/2016 is not discriminatory.  

 

c) Law 66/2016 is proportional 

 

99. Respondent submits that the Law 66/2016 is proportional to the objective that the Coal 

Directive is meant to achieve, which is to reduce Respondent’s “final gross 

production of energy from coal-fired power plants to 0 by 31 December 2028.”61 

According to previous arbitral tribunals, the FET obligation might be breached 

through measures that are disproportionate or that impose excessive burdens on 

investors in a way exceeding the benefits they bring. However, if the benefits or “end 

pursued by them is very significant, the means are more likely to be legal.”62  

100. Arbitrator Born in Philip Morris v Uruguay stated that “governmental actions that 

encroach on individual rights must satisfy minimum standards of rationality and 

																																																													
59 Article 61(2) of the ASNEC Founding Charter, p. 32 of the record. 
60 PO3, answer to question 13, p. 70 of the record. 
61 Article 1 of the Law 66/2016 and Article 7(1) of the Coal Directive. 
62 Han, para. 3. 
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proportionality: they must be fair and equitable, not arbitrary or capricious.”63 

Previously, the Tecmed v Mexico tribunal stated that “[t]here must be a reasonable 

relationship of proportionality between the charge or weight imposed to the foreign 

investor and the aim sought to be realized by an expropriatory measure.”64 

101. The Electrabel v Hungary tribunal indicated that the proportionality test for 

governmental actions derives from the requirement for measures to be reasonable.65 

The test requires that “the impact of the measure on the investor be proportional to 

the policy objective sought” and that it is “suitable to achieve a legitimate policy 

objective, necessary for that objective, and not excessive considering the relative 

weight of each interest involved.”66 

102. Respondent ratified the United Nations Framework Convention on Climate Change 

(“UNFCCC”) on 13 June 1997.67 Then, between 2000 and 2015, Respondent suffered 

almost a half of the major floods that occurred within the ASNEC region. This cost 

tens of thousands of human lives and significant material losses, which not only 

included local infrastructure, but also tens of thousands of homes.68 Accordingly, 

newer investors were given more than a decade to adapt to Law 66/2016, as well as 

the appropriate incentives to do so, consisting in a 20-year feed-in tariff above market 

levels.69  

103. Therefore, Laws 66/2016 and 72/2016 are proportional taking into account the weight 

of each interest involved, which are: protected investments consisting of coal plants 

and also the protection of the Laocan peoples’ lives and their properties from natural 

disasters arising out of the negative consequences of excessive greenhouse emissions. 

104. The Tribunal should find that Law 66/2016 is proportional to the highly significant 

aim of protecting it and its people from natural disasters by ensuring coal energy is 

phased out in favour of renewable energy by 31 December 2028.  

 

 

 

																																																													
63 Para. 136 of Gary Born’s Concurring and Dissenting Opinion, Annex B of Philip Morris v Uruguay. 
64 Para. 122. 
65 Para. 179 
66 Electrabel v Hungary, para. 179. 
67 PO4, answer to question 9, p. 76 of the record. 
68 Statement of Uncontested facts, paras. 17-18, p. 58 of the record.  
69 Statement of Uncontested facts, para. 26, p. 59 of the record. 
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d) Law 66/2016 is necessary to achieve its policy objective 

 

105. Article IX(1)(a) of the ASNEC Energy Investment Treaty allows ASNEC Member 

States to adopt or enforce measures “necessary to protect human, animal or plant life 

or health.” The second paragraph of that provision requires those exceptional 

measures to be “duly motivated” and not to “nullify or impair any benefit one or more 

other Contracting Parties may reasonably expect under (the) Treaty to an extent 

greater than is strictly necessary to the stated end.” 

106. The objective of Law 66/2016 is to reduce the percentage of the final gross production 

of energy from coal-fired power plants to 0 by 2028, pursuant to Article 7(1) of the 

Coal Directive. To do so, it is necessary to close all coal-fired plants by the end of that 

year.  

107. The motivations of Law 66/2016 have been exhaustively explained throughout this 

submission. All other ASNEC Contracting Parties, including Mercuria, have 

implemented the Coal Directive,70 thus, it does not seem that the present case it is 

nullifying or impairing benefits to “other Contracting Parties”.  

 

3. States deserve a margin of appreciation when it comes to protecting life, public health 

and the environment 

 

108. The Tribunal should accord Respondent a substantial margin of appreciation when 

considering Law 66/2016. The tribunal in Philip Morris v Uruguay held that “[t]he 

responsibility for public health measures rests with the government and investment 

tribunals should pay great deference to governmental judgments of national needs in 

matters such as the protection of public health”.71 Similarly, arbitrators in Continental 

v Argentina accorded “a significant margin of appreciation for the State applying the 

particular measure: a time of grave crisis is not the time for nice judgments, 

particularly when examined by others with the disadvantage of hindsight.”72 

109. Law 66/2016 embodies a measure which is meant to protect public health, safety and 

the environment. This law derives from the Coal Directive which in turn emanates 

from the Seoul Agreement. Under its article 2(1), the Seoul Agreement “aims to 
																																																													
70 PO4, answer to question 4, p. 75 of the record. 
71 Para. 399. 
72 Para. 181. 
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strengthen the global response to the threat of climate change”. According to the 

ASNEC Declaration, the Seoul Agreement would contribute to “preserving, 

protecting and improving the quality of the environment”, “protecting human health”, 

and “promoting measures at international level to deal with regional or worldwide 

environmental problems, and in particular, combating climate change.” Subsequently, 

the Coal Directive and Law 66/2016 were both enacted to comply with the Seoul 

Agreement.  

110. Moreover, Law 66/2016 is the result of a decision-making process aimed at tackling 

the severe disasters that occurred between 2000 and 2015 in the Respondent State. It is 

worth mentioning that, as a result of the 6 major floods suffered by Respondent, it 

alone bore 85,000 deaths, the destruction of 50,000 houses and significant damage to 

its local infrastructure.73  

111. Thus, this Tribunal should recognise Respondent’s discretion in enacting Law 66/2016 

which seeks to protect its public health, safety, and environment, as well as prevent 

natural disasters. 

 

B. Respondent did not breach its obligation to offer Claimant a stable and 

predictable legal framework  

 

112. Respondent submits that it did not breach its obligation to offer Claimant a stable and 

predictable legal framework under the ASNEC Energy Investment Treaty. 

113. A stabilisation clause protects foreign investors by insulating their projects from 

changes to the legal and fiscal environment of the state they invest into. Any absence 

of such a clause implies that a state is free to modify its legal framework at its 

discretion.74 

114. The absence of a stabilisation clause between Respondent and Claimant implies that 

Respondent is free to modify its legal framework, especially when measures are 

needed to protect its people and environment. Besides, Respondent made no 

commitments not to modify its legal framework (1). Moreover, Claimant cannot rely 

on a statement made by Governor of Ticadia to argue it could expect a stabilised legal 

framework (2).  

																																																													
73 Statement of Uncontested facts, para. 17, at p. 58 of the record.  
74 Ortino, p. 848. 
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1. Respondent has not made any commitments not to modify its legal framework 

 

115. There was no stabilisation commitment by Respondent nor any other promise not to 

modify its legal framework. Moreover, Respondent submits that no reasonable 

investor could expect that it would not reform its legal framework after suffering 

numerous catastrophic natural disasters between 2000 and 2015, including six major 

floods that cost thousands of lives and severe material losses that were publicly known 

since 2010,75 the same year when the original investor borrowed a 600 million USD 

loan to build the coal plant in Ticadia.76  

116. Since 2008, there was a “growing global trend for the transition into a green energy 

economy that has been actively supported by some countries neighbouring Laoc”. In 

fact, in that year a small group of members of Respondent’s Parliament submitted 

draft laws in support of the transition to green energy, which was later blocked.77 

117. In 2013, “(r)enewables in ASNEC [were] booming as their supporters receive(d) even 

more seats in national legislatures […] The renewable sector in the [ASNEC] region 

has been developing over the past decade resulting in a 300% increase in the amount 

of electricity generated from renewable sources. Market experts expected further 

rapid growth. […] The main reason for that, though, is that political parties pursuing 

a green agenda have been steadily gaining widespread support in the ASNEC region 

since mid-2000s. For instance, “the greens” are generally expected to win the March 

elections to the Mercurian Parliament by a landslide.”78 

118. Sophisticated investors (such as MFNB and Mountaintop) knew this at the time. For 

instance, “[t]hree [MFNB] directors openly criticised the proposal [of financing 

Ticadia-1] stating that high-value investment in highly regulated markets, such as coal 

generation, should be cautiously approached. Some directors also considered that the 

scope of the guarantee offered by Mountaintop [was] insufficient”.79 It is worth noting 

that MFNB’s board of directors barely approved the loan to Mountaintop with a 

																																																													
75 Exhibit R-2, p. 31 of the record. 
76 Statement of Uncontested facts, para. 13, p. 57 of the record. 
77 Exhibit C-1, p. 9 of the record. 
78 Exhibit C-6, p. 15 of the record. 
79 Exhibit C-3: Minutes of the MFNB Board Meeting dated 19 November 2010, p. 11 of the record. 
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simple majority of seven against five directors,80 suggesting that they were aware of 

the risk involved. 

119. Claimant had, in principle, the right to expect that Respondent would offer it a stable 

legal framework, but as a sophisticated investor, it should also have known that States 

change their laws to react to various situations and to best protect their nationals. Due 

to the environmental crisis, with international repercussions, Respondent had to act 

diligently and responsibly with respect to its international obligations towards human 

well-being. Through Law 72/2016, Respondent even offered investors the opportunity 

to invest further into the renewable energy sector with an option of entering a 20-year 

energy supply contract at prices substantially above market value. 

120. Respondent contends that the only way Claimant could reasonably expect that the 

legal framework in the coal sector was going to remain unchanged was through a 

stabilisation clause included in the concession contract or in an international treaty 

such as the ASNEC Energy Investment Treaty. Therefore, since Respondent had made 

no commitments not to modify its legal framework and given the gravity of the natural 

calamities it had been facing as a result of climate change, the measures it 

implemented were not unforeseeable nor unreasonable in light of the circumstances. 

 

2. Claimant cannot rely on a statement made by Governor of Ticadia to argue it 

could expect a stabilised legal framework 

  

121. Claimant relies on a statement made by the Governor of Ticadia in an interview for 

Ticadia Weekly Journal to argue that Respondent made specific representations in 

favour of Claimant’s interests.81 Those representations seem to be regarded by 

Claimant as promises that the legal framework for the coal sector was not going to 

change. Respondent submits that representations made by it may generate legitimate 

expectations for Claimant, but not in an open-ended manner. 

122. Representations made by the host State to a foreign investor have been incorporated 

into the FET breach test by previous arbitral tribunals.82  The Saluka v The Czech 

Republic tribunal stated83 that: “the scope of the Treaty’s protection of foreign 

																																																													
80 Ibid, p. 11 of the record. 
81 Notice of Arbitration, para. 8, p. 6 of the record. 
82 For example: Tecmed v Mexico, para. 156, and CMS v Argentina, para. 274. 
83 Para. 304. 
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investment against unfair and inequitable treatment cannot exclusively be determined 

by foreign investors’ subjective motivations and considerations. Their expectations, in 

order for them to be protected, must rise to the level of legitimacy and reasonableness 

in light of the circumstances.” 

123. The tribunal of Blunsun v Italy provides useful guidelines84 on how to deal with these 

sorts of representations and to give them legal value depending on the legal instrument 

(i.e. a law, a norm, contract, informal promise, etc.) where they are contained. 

“International law does not make binding that which was not binding in the first place, 

nor render perpetual what was temporary only.”85 

124. The Blunsun v Italy tribunal also admitted that the expectations could be lowered, 

when accepted that the incentives offered by the EU in that case could be reduced in 

light of changing costs and improved technology.86 In the present case, the 

circumstances of serious natural disasters caused by excessive emissions and 

international commitments to mitigate the negative effects of climate change also 

justify a change of policy. Given the lack of specific and legally binding commitments 

not to modify the regulatory framework, Respondent was free to adapt the coal 

concessions to the changing circumstances.  

125. The Charanne v Spain tribunal also held that in the absence of a specific commitment 

towards stability, an investor cannot have a legitimate expectation that the regulatory 

framework will not change to be adapted to the needs of the market and the public 

interest.87  

126. The El Paso v Argentina tribunal went further by stating that: “Under a FET clause, a 

foreign investor can expect that the rules will not be changed without justification of 

an economic, social or other nature. It is unthinkable that a State could make a 

general commitment to all foreign investors never to change its legislation whatever 

the circumstances, and it would be unreasonable for an investor to rely on such a 

freeze”.88 
127. Claimant relies on the meetings and presentations made by Ticadia’s Governor to 

attract foreign investments in the coal sector.89 However, there is no evidence of any 

																																																													
84 See paras. 371-372. 
85 Blunsun v Italy, para. 371. 
86 Idem. 
87 Para. 510. 
88 Para. 372. 
89 Notice of Arbitration, para. 8, p. 6 of the record. 
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stabilisation clause signed by that Governor. Therefore, allegations of promises of not 

reforming the energy legal framework are only subjective motivations and 

considerations. The representations made by the Governor of Ticadia were not 

embodied in any law or contract with the specific content and extent that Claimant 

pretends to give them. 

128. This Tribunal should also take into consideration objective elements such as the 

circumstances of this case. Certainly, in the past Respondent relied on many coal 

plants to supply energy to its population,90 but it is also true that Respondent had to 

react to the serious natural disasters that it was facing due to excessive greenhouse 

emissions as the political pressure to act gradually increased.91 

129. In this case, the environmental justifications for the enactment of the Law 66/2016 are 

clear. Since Mountaintop, MFNB and Claimant are sophisticated long-term 

investors,92 they could have foreseen that circumstances might change during the 

lifetimes of their investments. Thus, it is foreseeable that new laws, like Law 66/2016 

would be enacted to address new circumstances. Mountaintop, MFNB and Claimant 

as sophisticated investors should have known that representations made by governors 

have limits. As a result, the Tribunal should find that Claimant cannot rely on 

statements made by the Governor of Ticadia to argue that changes to Respondent’s 

law such as Law 66/2016 were unforeseen.  

 

C. Law 66/2016 falls within the exceptions of the ASNEC Energy Investment Treaty 

 

130. If the Tribunal believes that the Law 66/2016 is inconsistent with the ASNEC Energy 

Investment Treaty, Respondent contends that it falls within the exceptions of that 

Treaty, so it is completely justified. Respondent submits that Law 66/2016 is an 

exception to Respondent’s obligations under the ASNEC Energy Investment Treaty. 

Law 66/2016 embodies a duly motivated measure necessary to protect human, animal 

or plant life or health. According to article IX (1) and (2) of the ASNEC Energy 

Investment Treaty, “(t)he Treaty shall not preclude any Contracting Party from 

adopting or enforcing any measure (a) necessary to protect human, animal or plant 

																																																													
90 Statement of Uncontested facts, paras. 3-5, p. 56 of the record. 
91 Statement of Uncontested facts, para. 18, p. 58 of the record. 
92 Statement of Uncontested facts, paras. 10 and 30, pp. 57 and 60, respectively, of the record, as well as para. 17 
of Respondent’s Response to the Notice of Arbitration, p. 28 of the record. 



	 	 	
	

	
	

42	
	

life or health; (…) (2) Such measures shall be duly motivated and shall not nullify or 

impair any benefit one or more other Contracting Parties may reasonably expect 

under this Treaty to an extent greater than is strictly necessary to the stated end.” 

131. Law 66/2016 meets the requirements for an exception to apply to the ASNEC Energy 

Investment Treaty; firstly, it pursues a public objective (1), secondly it is necessary to 

achieve that objective (2), thirdly, it is duly motivated (3), and finally, it does not 

impair nor nullify any benefit a Contracting Party may reasonably expect under the 

ASNEC Energy Investment Treaty to an extent greater than is strictly necessary (4).  

 

1. Law 66/2016 pursues a public objective 

 

132. Law 66/2016 pursues a public objective, and thus meets the first requirement to 

classify as an exception under the ASNEC Energy Investment Treaty. 

133. The public objective pursued by the Law 66/2016 is 

indicated at its Preamble: “(f)ollowing the enactment of ASNEC 

Directive 2016/87... on renewable sources of energy and 

recognising the importance of the compliance of the Republic of 

Laoc with its international obligations under ASNEC legal 

framework”.93 This is intended to complement the Coal 

Directive at the second and third paragraphs of its Preamble: 

“(2) The increased use of energy from renewable sources 

constitutes an important part of the package of measures needed 

to reduce greenhouse gas emissions and to comply with the 

Association’s commitment under the 2015 Seoul Agreement on 

Climate Change (“Seoul Agreement”), and with the Nationally 

Determined Contribution of the Association and Member States 

to cut emissions by at least 50% below 2012 levels by 2030.  

(3) It is thus appropriate to establish a binding 2030 Association 

target of a share of at least 75% of renewable energy in order to 

achieve and even go beyond the goal set in the Nationally 

Determined Contribution.”94 

																																																													
93 Exhibit C-8, p. 18 of the record. 
94 Exhibit C-7, p. 16 of the record. 
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134. Paragraph four of the Preamble states that continuous reliance on energy produced by 

coal-fire plants threatens the achievement of the targets referred to in paragraphs 2 and 

3. The objective is reaffirmed in Articles 2 and 7 of the Coal Directive.95  

135. The Seoul Agreement was ratified by ASNEC, which later issued a Declaration upon 

that ratification. In that Declaration, ASNEC stated that it:  

“is competent to enter into international agreements and to 

comply with the obligations resulting therefrom, which contribute 

to the pursuit of the following objectives: a. preserving, 

protecting and improving the quality of the environment; b. 

protecting human health; c. prudent and rational utilisation of 

natural resources; d. promoting measures at international level to 

deal with regional or worldwide environmental problems, and in 

particular, combating climate change.”96 

136. The Seoul Agreement, in turn, is a treaty aimed at reaching the objectives set out by 

the UNFCCC,97 that was ratified by Respondent in 1997.98 The Seoul Agreement aims 

at ”(h)olding the increase in the global average temperature well below 2ºC above 

pre-industrial levels and limit the temperature increase to 1.5ºC above pre-industrial 

levels, recognising that this would significantly reduce the risks and impacts of 

climate change”.99 

137. The objectives are also to be attained in a progressive manner through the respective 

national legislation of the Parties, according to the fourth paragraph of the Seoul 

Agreement’s Preamble and its Article 4(3). The latter specifically provides that: the 

“successive nationally determined contribution” of each Party “will represent a 

progression beyond the Party’s then current nationally determined contribution and 

reflect its highest possible ambition, reflecting its common but differentiated 

responsibilities and respective capabilities, in the light of different national 

circumstances.” 

138. It is worth mentioning that according to Articles 4(10) and (16) of the Seoul 

Agreement, the Parties, including regional economic integration organisations, shall 

																																																													
95 Exhibit C-7, pp. 16-17 of the record. 
96 Exhibit R-5, p. 38 of the record. 
97 Second and third paragraphs of the Preamble of the Seoul Agreement. See Exhibit R-4, p. 35 of the record. 
98 See Preamble of the Seoul Agreement and PO4, answer to question 9, p. 76 of the record. 
99 Article 2(1)(a) of the Seoul Agreement at Exhibit R-4, p. 35 of the record. 
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communicate periodically their nationally determined contributions to the targets of 

the Agreement, first in 2016 and then every five years.100 

139. Law 66/2016 is the main legal instrument Respondent intends to use to achieve the 

objective stated in the Coal Directive, Seoul Agreement and UNFCCC. Thus, it 

pursues a public objective.  

 

2. Law 66/2016 is necessary to achieve its public objective 

 

140. Law 66/2016 is necessary to achieve Respondent’s public objectives. Taking into 

account the objective envisaged by ASNEC and the other Contracting Parties to the 

Seoul Agreement and UNFCCC and the fact that such objective is to be accomplished 

in a progressive manner, with regard to the different national circumstances,101 Law 

66/2016 foresaw at its Article 1 a reduction to zero greenhouse gas emissions by 2030 

through the phase-out of all the coal-fired plants by 31 December 2028. 

141. The tribunal in Continental v Argentina established that “[t]he necessity of a measure 

should be determined through a process of weighing and balancing of factors” which 

usually includes the assessment of the following three factors: the relative importance 

of interests or values furthered by the challenged measures, the contribution of the 

measure to the realization of the ends pursued by it and the restrictive impact of the 

measure on international commerce. Within the WTO a measure is not necessary if 

another treaty consistent, or less inconsistent alternative measure, which the member 

State concerned could reasonably be expected to employ is available.”102 

142. Through the process of weighting and balancing of factors, the Tribunal should 

determine that Law 66/2016 is necessary. First, the interests involved are of 

paramount importance: the protection of public health, safety, and the environment, as 

well as the prevention of natural disasters. Second, the parties to the Seoul Agreement 

recognized the “need for an effective and progressive response to the urgent threat of 

climate change.” 

143. According to the ASNEC Declaration, the Seoul Agreement would contribute to 

“preserving, protecting and improving the quality of the environment”, “protecting 

																																																													
100 Exhibit R-4, p. 36 of the record. 
101 Preamble of the Seoul Agreement, para. 4, and Article 4(3) of the Seoul Agreement, at Exhibit R-4, pp. 35-36 
of the record. 
102 Paras. 194-195. 
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human health,” and “promoting measures at international level to deal with regional 

or worldwide environmental problems, and in particular, combating climate change.” 

144. Both the Coal Directive and Law 66/2016 were enacted to comply with the Seoul 

Agreement. Article 1 of Law 66/2016 established that “[a]ll coal-fired power plants 

on the territory of Laoc shall be phased out by 31 December 2028.” Through such 

phase-out process, Law 66/2016 is contributing to the protection of public health, 

safety, and environment, as well as the prevention of natural disaster. 

145.  Third, since the phase-out process of Law 66/2016 was not immediate, the restrictive 

impact, if any, to international commerce is minor compared to the measure’s 

substantial benefits. Indeed, investors were given more than a decade to adapt, as well 

as the opportunity to invest further into the renewable energy sector through a 20-year 

energy supply contract at prices substantially above market value.103  

146. On the other hand, as expressed throughout this memorial, Law 66/2016 is duly 

motivated. The parties to the ASNEC Energy Investment Treaty recognized “the need 

to encourage and create stable, equitable, favourable and transparent conditions for 

Investors of other Contracting Parties to make Investments in the ASNEC Region”; 

also, they desired “to achieve these objectives in a manner consistent with the 

protection of health, safety, and the environment, and the promotion of internationally 

recognised labour rights”.104 Likewise, article VII of the ASNEC Energy Investment 

Treaty establishes that “(r)ecognizing the right of each Contracting Party to establish 

its own levels of domestic environmental protection and environmental development 

policies and priorities, and to adopt or modify accordingly its environmental laws, 

each Contracting Party shall strive to continue to improve those laws. (…) The 

Contracting Parties reaffirm their commitments under the international environmental 

agreements, which they have accepted. They shall strive to ensure that such 

commitments are fully recognised and implemented by their domestic laws.” 

147. Accordingly, Law 66/2016 sets forth the Respondent’s own levels of domestic 

environmental protection. Through such a piece of legislation, Respondent also 

exercised its right to improve its environmental law, as well as striving to ensure that 

the Seoul Agreement was fully recognised and implemented. Indeed, the Seoul 

Agreement aimed to deliver an effective response to the threat of climate change. To 

																																																													
103 Statement of Uncontested facts, para. 26, p. 59 of the record. 
104 Preamble.	
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comply with such international environmental agreement, ASNEC adopted the Coal 

Directive. To that effect, Article 7(1) of the Coal Directive provides that “(i)n order to 

reach the Association target set in Article 2, each Member State shall reduce the 

percentage of its final gross production of energy from coal-fired power plants to 0 by 

31 December 2028.” On its part, Article 115(3) of the Founding Charter sets forth that 

“(a) directive shall be binding, as to the result to be achieved, upon each Member 

State to which it is addressed, but shall leave to the national authorities the choice of 

form and methods.” Therefore, through the enactment of Law 66/2016, the 

Respondent State ensured that the Seoul Agreement was fully recognised and 

implemented.  

148.  Law 66/2016 is necessary because there were no less restrictive means available to 

Respondent to fulfil its international environmental commitments.  The tribunal in 

CMS v Argentina considered that Article 25 of the ARSIWA “adequately reflects the 

state of customary international law on the question of necessity.”105  

149.   Article 25 (1) (a) and (b) provides as follows: “1. Necessity may not be invoked by a 

State as a ground for precluding the wrongfulness of an act not in conformity with an 

international obligation of that State unless the act: (a) is the only way for the State to 

safeguard an essential interest against a grave and imminent peril; and (b) does not 

seriously impair an essential interest of the State or States towards which the 

obligation exists, or of the international community as a whole.” 

150.  According to the ARSIWA, “the course of an action taken must be the “only way” 

available to safeguard that interest. The plea is excluded if there are other (otherwise 

lawful) means available, even if they may be more costly or less convenient.”106  

151. First, the Tribunal should conclude that Law 66/2016 is necessary since Claimant 

failed to establish whether there were other (otherwise lawful) means available to the 

Respondent in order to comply with the Seoul Agreement and the Coal Directive. The 

tribunal in RWE v Spain disregarded the measures in question were not necessary, as it 

considered that Claimants did not establish that “other less restrictive means were 

available.”107  

																																																													
105 Para. 315. 
106 Commentaries on the ARSIWA.  
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152. Second, in any event, the Respondent State deserves a substantive margin of 

appreciation108 which, according to the tribunal in Chetmura v Canada,109 should 

lessen the application of the necessity standard comprised in article IX of the ASNEC 

Energy Investment Treaty.  

153. Third, Law 66/2016 was in fact the only measure available for Respondent State to 

recognize and implement its international environmental agreements (namely, the 

Seoul Agreement and the Coal Directive). Besides, through Law 72/2016, Respondent 

even offered investors the opportunity to invest further into the renewable energy 

sector with an option of entering a 20-year energy supply contract at prices 

substantially above the market value. 

154. The Tribunal should find that Law 66/2016 is necessary to achieve Respondent’s 

public objective.  

 

3. Law 66/2016 is duly motivated 

 

155. Respondent’s enactment of Law 66/2016 is duly motivated. The motivation of Law 

66/2016 is contained not only in its Preamble and in the preambles of the Coal 

Directive and Seoul Agreement, as well as in ASNEC Declaration made upon the 

ratification of the Seoul Agreement110 explained above, but also in the tens of 

thousands of human lives and homes lost to the floods suffered by Laoc from 2000 to 

2015111 and in scientific studies regarding the direct correlation between the growth of 

coal emissions and the intensity of floods in previous years. As coal fired plants were 

the main source of those emissions in Respondent’s territory and no other 

environmental measures existed to address that problem, Law 66/2016 was enacted.112 

156. Additionally, Article VII of the ASNEC Energy Investment Treaty obliges the 

contracting parties to “strive to continue to improve” its environmental laws, and to 

“strive to ensure” that their “commitments under international treaties” are “fully 

recognised and implemented by their domestic laws.”113 Likewise, that provision 

prohibits the relaxation, waiver or derogation of the environmental standards as means 

																																																													
108 See A.3.	
109 Para. 123. 
110 Exhibits C-7, C-8, R-4 and R-5, pp. 16, 18, 35 and 38 of the record, respectively.  
111 Exhibit R-2, p. 31 of the record, and Statement of Uncontested facts, pp. 17-18, p. 58 of the record. 
112 PO3, answer to question 13, p. 70 of the record. 
113 P. 64 of the record.  
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to encourage the establishment, maintenance or expansion of an investment in the 

territory of an ASNEC Member State.114 

157. Law 66/2016 complies with the third requirement for exceptions under Article IX of 

the ASNEC Energy Investment Treaty because it is motivated by the need to comply 

with international treaties on environmental matters, in the direct correlation between 

coal-fired plants emissions and floods and in the need to protect Respondent’s 

population from the losses derived from natural disasters.  

158. The Tribunal should find that Respondent’s enactment of Law 66/2016 is duly 

motivated. 

 

4. Law 66/2016 does not impair nor nullify any benefit that Mercuria, as a 

Contracting Party, was entitled to expect under the ASNEC Energy Investment 

Treaty 

 

159. Law 66/2016 does not impair nor nullify any benefit that Mercuria, as a Contracting 

Party, was entitled to expect under the ASNEC Energy Investment Treaty. 

160. The fourth requirement of Article IX for an exception to the ASNEC Energy 

Investment Treaty obligations is that it “shall not nullify or impair any benefit one or 

more other Contracting Parties may reasonably expect under (the ASNEC) Treaty to 

an extent greater than is strictly necessary to the stated end.” 

161. According to that requirement, an exception might be compliant in two ways: either 

by not impairing nor nullifying any benefit to which one or more ASNEC Contracting 

Parties may reasonably expect under the ASNEC Energy Investment Treaty, or 

nullifying or impairing those benefits but to an extent strictly necessary to the stated 

end.  

162. The main benefit that is being questioned in the present case is the protection of 

investors from Mercuriam (more specifically, the compliance with the FET obligation). 

In the present case, Mercuria, Respondent and all other ASNEC Member States have 

adopted similar measures as Law 66/2016,115 namely laws providing to “reduce the 

																																																													
114 Article VII(2) of the ASNEC Energy Investment Treaty, p. 64 of the record. 
115 PO4, answer to question 4, p. 75 of the record. 
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percentage of its final gross production of energy from coal-fired power plants to 0 by 

31 December 2028” in implementation of Article 7(1) of the Coal Directive.116 

163. In any event, by adopting similar measures, all ASNEC Contracting parties would be 

causing each other the same kind of nullification and impairment of benefits under the 

ASNEC Energy Investment Treaty. However, Respondent adopted the longest phase-

out deadline as permitted under the Coal Directive: 31 December 2028.117 In that way, 

even if Respondent nullified or impaired any benefits to Mercuria, it did so “to an 

extent strictly necessary to the stated end”, thus complying with Article IX(2) of the 

ASNEC Energy Investment Treaty. 

164. In conclusion, Law 66/2016 complies with the four requirements set out in Article IX 

of the ASNEC Energy Investment Treaty to be justified as an exception to an eventual 

breach of the FET obligation because it pursues a public objective indicated in Article 

IX(1)(a), it is necessary to attain that objective, it is duly motivated and it does not 

nullify nor impair any benefit that other ASNEC contracting parties are entitled to 

receive. 

 

D. Respondent is under no duty to compensate Claimant 

 

165. Respondent submits that the Tribunal should not decide to compensate Claimant, 

since the challenged measures are justified. According to Article IX of the ASNEC 

Energy Investment Treaty, if a breach is justified, the Contracting Parties are not 

bound to provide compensation to affected investors.  

166. Previous arbitral tribunals have acknowledged the right of respondent states to 

regulate and have dismissed the claims raised against them. For instance, in Methanex 

v US, arbitrators held that “a non-discriminatory regulation for a public purpose, 

which is enacted in accordance with due process and, which affects, inter alios, a 

foreign investor or investment is not deemed expropriatory and compensable unless 

specific commitments had been given by the regulating government to the then 

putative foreign investor contemplating investment that the government would refrain 

from such regulation.”118 Similarly, in Saluka v Czech Republic, the tribunal referred 

																																																													
116 Exhibit C-7, p. 17 of the record. 
117 Articles 1 of the Law 66/2016 and 7(1) of the Coal Directive.  
118 Para. 7.	
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that “States are not liable to pay compensation to a foreign investor when, in the 

normal exercise of their regulatory powers, they adopt in a non-discriminatory 

manner bona fide regulations that are aimed at the general welfare.”119 

167. Throughout this memorial, Respondent has extensively discussed the characteristics of 

the challenged measures. To this effect, they are the result of a normal exercise of the 

Respondent’s regulatory powers. Such measures are non-discriminatory and were 

enacted in good faith for a public purpose, in accordance with due process. In any 

event, they also fall within the scope of the exceptions of Article IX of the ASNEC 

Energy Investment Treaty, because Laws 66/2016 and 72/2016 are necessary to 

achieve a clearly defined public objective, are duly motivated and do not impair nor 

nullify any benefit to other ASNEC Contracting Parties to an extent greater than 

strictly necessary to attain their goal. 

168. Therefore, the Tribunal should not compensate Claimant for the alleged FET breach. 

 

IV. PRAYERS FOR RELIEF 

The Respondent hereby requests that the Arbitral Tribunal: 

1. Uphold Respondent’s challenge to Mr. Mason, Claimant’s appointed arbitrator, on the 

basis that he is insufficiently impartial and independent to solve this dispute. 

2. Declare that the Tribunal lacks jurisdiction over the dispute since: 

a. The Claimant lacks standing as it was not the investor at the time when the alleged 

breach occurred, and/or 

b. The challenged measure is not attributable to Respondent under the ASNEC treaties 

and international law. 

3. Declare that Respondent did not breach Article II of the ASNEC Energy Investment 

Treaty. 

4. Release Respondent from any duty to compensate Claimant.  

5. Order Claimant to compensate Respondent for all its costs in this Arbitration and to 

bear alone the costs of the Tribunal and of KCAB International.  

  

 

																																																													
119 Para. 255.	
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