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SUMMARY OF FACTS 

1. The Republic of Laoc (Respondent) is a small developed state, having a large coastal area 

and many rivers, reaching from the coastal part of the country into virtually all of its inland 

territories. Laoc’s economic growth was largely due to its extensive coal deposits, the coal-

mining industry and coal-fired energy generation sectors.  

2. Ticadia-1, commissioned in 2010, is one such coal-fired power plant, operated by Ticadia-1 

LLC and Mountaintop, and financed by MFNB – the latter two being companies based in 

Republic of Mercuria, a country neighbouring Laoc. At all times, Laocan officials had only 

interacted with representatives of Mountaintop and MFNB, and thus granted the license. 

3. ASNEC was founded in February 2012 with several countries including Laoc and Mercuria 

comprising its member States. In June 2012, Laoc and Mercuria ratified the AEIT. There 

was a glowing global trend, particularly among ASNEC and its member States, to transition 

to renewable energy. Accordingly, ASNEC and its member States ratified the Seoul 

Agreement, which required parties to make commitments to their reduce carbon-emissions. 

4. Concurrently – owing to its geographical features and its reliance upon coal energy – an 

environmental crisis emerged in Laoc, manifest in the form of widespread floods. Until 2015, 

these floods caused a catastrophic loss of lives, to the tune of 85,000 people and the 

destruction of 50,000 houses. This grave environmental crisis was one of the impetuses for 

Laoc to sign the Seoul Agreement and make commitments to reduce its carbon-emissions. 

5. Noting the unanimous ratification of the Seoul Agreement, the ASNEC Council, empowered 

by the ASNEC Founding Charter, issued a directive to all member States mandating a 

prohibition of all coal-fired power plants by 31 December 2028. Pursuant to this legally 

binding obligation, Laoc implemented Law 66/2016 giving effect to the directive. Laoc also 

enacted Law 72/2016 to provide incentives to renewable energy power plants. 

6. Due to this, MFNB considered bringing an investment treaty claim against Laoc but instead 

sold its rights and obligations as the lender to GNB (Claimant) – an unrelated entity.  

7. In the present proceedings, GNB as the assignee, has brought a claim against Laoc for the 

alleged breach of its FET obligation under the AEIT as a result of its implementation of a 

legally binding directive.  
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SUMMARY OF ARGUMENTS 

Part One 

Issue 1: Mr. Perry Mason must be replaced as an arbitrator in the present proceedings. His 

appointments in the Hewer Plants and C-Energy cases give rise to ‘justifiable doubts’ as to his 

impartiality, as there is a similarity of facts and legal issues. The same was therefore also required 

to be disclosed, and such a failure adds to the ‘justifiable doubts’. Additionally, the views 

expressed by him in his interview are indicative of prejudgment of relevant issues. 

Part Two 

Issue 2: Claimant has no standing. The Tribunal does not have jurisdiction ratione materiae as the 

investment does not meet the requirements under Art. I(1) of the AEIT and other requirements 

under international law. Further, the Tribunal does not have jurisdiction ratione personae over 

GNB as the Assignment Agreement is an abuse of process and investment treaty claims are intuitu 

personae in nature and cannot be unilaterally assigned. 

Part Three 

Issue 3: The measure is not attributable to Respondent. Art. 120 of the ASENC Founding Charter 

provides for attribution of conduct to be determined by Arts. 6 and 7 of ARIO. The Laocan 

Legislature is an agent of ASNEC. Additionally, the Laocan Legislature was placed at the disposal 

of ASNEC to the extent the latter had effective control. Other general principles of international 

law also show that Laoc should not be held liable. 

Issue 4: There has been no violation of the FET obligation in Art. II(1) of the AEIT. Respondent 

did not make specific assurances that give rise to legitimate expectations, as all statements were 

general in nature and devoid of any intention to assure stability. Respondent has also not failed to 

maintain a predictable and stable legal framework. Furthermore, even if the Tribunal finds against 

Respondent in this regard, the same is excused on account of its sovereign right to regulate.  
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ARGUMENTS 

PART ONE: CHALLENGE 

I. MR. PERRY MASON MUST BE REPLACED AS ARBITRATOR 

1. Respondent submits that Mr. Perry Mason, the Claimant-appointee, must not adjudicate the 

instant arbitration as he does not exercise impartial judgement. While Claimant1 and Mr. 

Mason,2 themselves believe that there is an absence of sufficient justifiable doubts regarding 

his impartiality, Respondent will demonstrate otherwise. 

2. The decision of Mr. Mason’s impartiality and independence shall be taken on the limited 

grounds for challenge given in the applicable law,3 i.e., UNCITRAL Arbitration Rules. Art. 

12(1) of the UNCITRAL Arbitration Rules provides:4  

Any arbitrator may be challenged only if circumstances exist that give rise to 

justifiable doubts as to his impartiality or independence.  

3. Impartiality requires that an arbitrator neither favours one party nor is predisposed as to the 

question in dispute.5 The existence of justifiable doubts as to an arbitrator’s impartiality is 

to be assessed objectively, through the eyes of a reasonable third person.6 In this dispute, 

Respondent need not establish an actual lack of impartiality or independence, but only 

justifiable doubts regarding those qualities.7 

4. Mr. Mason has relied on the IBA Guidelines in his response to the notice of challenge,8 and 

Claimant has largely agreed with him,9 to say that there are no instances of ‘justifiable 

doubts. Such reliance is erroneous because the IBA Guidelines, by their very nomenclature, 

 
1 Response to Respondent’s challenge and the subsequent comments by Mr Mason, p. 53.  

2 Mr. Mason’s Response to Respondent’s challenge: p 52. 

3 AEIT: p. 65, Art. X(2). 

4 UNCITRAL Arbitration Rules, Art. 12(1). 

5 Lew et al., p. 261, ¶11–11; Murray p. 323. 

6 Caron & Caplan, p. 208; Croft et al., p. 128, ¶11.4; Vito G. Gallo, ¶19; National Grid, ¶80. 

7 Caron & Caplan, p. 212.  

8 Mr. Mason’s Response to Respondent’s challenge: p. 52, line 1280.  

9 Response to Respondent’s challenge and the subsequent comments by Mr Mason: p. 53, line 1313. 
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are mere guidelines and are not binding.10 Furthermore, the IBA guidelines do not override 

the applicable law,11 and have been regarded as “merely indicative”.12  

5. Before proceeding to the specific circumstances which lead to ‘justifiable doubts’, it is 

relevant to note; while deciding on arbitrator challenges, tribunals have considered all 

circumstances collectively to protect the rights of the parties for a fair and independent 

tribunal.13 Respondent therefore submits that the present Tribunal must also take this 

approach. 

6. It is intuitive and indispensable that an international adjudicator “should come to the case 

with an open mind, ready to be convinced by the arguments of the parties, and should not 

already have formed and expressed a view on the questions arising in the case”.14 However, 

an ‘issue conflict’ is present when there is an actual or an appearance of bias that arises from 

an arbitrator’s relation with the subject matter of the dispute, rather than with any of the 

parties.15 In such circumstances, concerns may be raised as to his ability to address the issue 

with an open mind.16 

7. Respondent submits that there is an ‘issue conflict’ because Mr. Mason’s appointments in 

Hewer Plants v. Wellfalcon and C-Energy v. Wellfalcon gives rise to ‘justifiable doubts’ 

(A); and additionally, his interview with Arbitration Station is indicative of prejudgement of 

the issues in the present dispute (B). Finally, Mr. Mason had failed in his duty to disclose 

the relevant instances (C). 

A. Mr. Mason’s Appointments Lead to Justifiable Doubts 

8. The Hewer Plants v. Wellfalcon case has several similarities with the present case, including 

 

10 IBA Guidelines, Introduction, p. 3, ¶6. 

11 Id.; see, W Ltd., ¶¶26, 29.  

12 Caratube, ¶59; see also, Tidewater, ¶41. 

13 See, LCIA Reference No. UN3490, ¶6.1 (“an accumulation of circumstances may have spawned justifiable doubts, 

where each circumstance, viewed in isolation, might have been insufficient to do so.”)  

14 Singh, p. 190. 

15 Schill et al., p. 607; Brubaker, p. 111; Hwang & Lim, ¶3. 

16 Hwang, ¶3. 
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but not limited to the measure, questions of attribution and liability.17 There exists therefore, 

an overlap of facts and law between Hewer Plants v. Wellfalcon and the dispute at hand.18 

Mr. Mason has also admitted that yet another case in which he was appointed arbitrator – C-

Energy v. Wellfalcon – also deals with the same measure.19 

9. Respondent submits that this, in and of itself, leads to an apprehension of bias or ‘issue 

conflict’, as there is risk that Mr. Mason has pre-emptively decided on the instant dispute, 

which is similar in facts and law. 

10. An overlap of issues in concurrent cases can be relevant in assessing the appearance of 

dependence or bias on the part of an arbitrator sitting on the tribunals in these cases.20 What 

needs to be established “is the presence of common issues sufficient to give rise, objectively, 

to the appearance of dependence or bias”.21  

11. As noted by Prof. Emmanuel Gaillard, the risk of compromising impartiality derives from 

the fact that there are issues capable of raising the same questions of fact or law which may 

give an arbitrator who has previously worked with such facts and/or law, an advantage as 

compared to his colleagues, and such an advantage would justify an arbitrator's challenge.22  

12. In Caratube the unchallenged members of an arbitral tribunal accepted a challenge of their 

colleague, Mr. Bruno Boesch, on this basis. 

13. Kazakhstan appointed Mr. Boesch in a previous case in which that claimant alleged 

significant misconduct by the State against a company owned by a member of the Hourani 

family; the claimants alleged the Hourani family were the subject of a “campaign of 

persecution” by the government.23 The tribunal unanimously found no jurisdiction. 

Kazakhstan then appointed the same arbitrator in a second case which had a different 

 

17 Exhibit R-9: International Arbitration News article “First tribunal rules on ASNEC climate change measures” dated 

2 June 2019, p. 50, lines 1245-1251; PO3, p. 71, ¶16. 

18 Statement of Uncontested Facts: p. 60, ¶32, line 1563. 

19 Mr. Mason’s Response to Respondent’s challenge: p. 52, line 1285. 

20 Elitech, ¶52; see also, Universal Compression, ¶72. 

21 Elitech, ¶52. 

22 Giraldo-Carrillo, p. 93. 

23 Caratube, ¶68 
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economic sector, but same government misconduct. Following careful review of the two 

cases’ factual similarities, the unchallenged arbitrators allowed the challenge. They stated 

that Mr. Boesch “cannot reasonably be asked to maintain a ‘Chinese wall’ in his own mind: 

his understanding of the situation may well be affected by information acquired in the [prior] 

arbitration”.24 It was then concluded that a reasonable and informed third party would find 

it highly likely that Mr. Boesch would prejudge the legal issues based on the facts underlying 

his previous appointment.25 While the two disputes did involve common parties, their 

factually similarity alone was considered to be relevant while judging the possibility of 

bias.26 Hence, an overlap of the relevant facts and the applicable law were finally the reasons 

for his disqualification. 

14. The Hewer Plants v. Wellfalcon case arose out of the same Coal Directive as the present 

case,27 and deals with issues of ‘legitimate expectations’ under the FET standard along with 

issues of attribution to ASNEC.28 It is hence, undisputed that is an overlap of facts and law 

between Hewer Plants v. Wellfalcon and the dispute at hand.29 Therefore, through the 

previous appointment, Mr. Mason may have already prejudged the recurring legal issues 

raised in the present case. Furthermore, Hewer Plants v. Wellfalcon is the first in a series of 

arbitrations arising out of the implementation of the ASNEC directive on phasing out of coal 

energy;30 which increases the probability of Mr. Mason to rely on the knowledge obtained 

in that dispute. Mr. Mason has also admitted that yet another case in which he was appointed 

arbitrator – C-Energy v. Wellfalcon – also deals with the same measure.31 

15. Therefore, an objective observer would find that Mr. Mason’s appointments in the 

aforementioned two cases, in and of itself, does give rise to ‘justifiable doubts’, as it he 

 

24 Caratube, ¶89. 

25 Caratube, ¶90. 

26 Caratube, ¶¶75, 77, 86. 

27 Exhibit R-9: International Arbitration News article “First tribunal rules on ASNEC climate change measures” dated 

2 June 2019, p. 50, line 1245-1251. 

28 Id., line 1257-1260; PO3, p. 71, ¶16. 

29 Statement of Uncontested Facts: p. 60, ¶32, line 1563. 

30 Exhibit R-9: International Arbitration News article “First tribunal rules on ASNEC climate change measures” dated 

2 June 2019, p. 50, line 1244.  

31 Mr. Mason’s Response to Respondent’s challenge: p. 52, line 1285. 
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would have prejudged the instant case on the basis of his findings in the aforementioned 

arbitration. 

16. If the unchallenged members of the Tribunal do not find Mr. Mason’s appointments, in and 

of itself, give rise to justifiable doubts, they would do so when viewed along with the 

following circumstances, elaborated upon in Headings B and C. 

B. Mr. Mason’s Statements in The Interview Are Indicative of Prejudgement 

17. Claimant32 and Mr. Mason33 state that Mr. Mason’s interview in the Arbitration Station 

podcast is not an instance of prejudgement as it is general, and merely career advice to young 

practitioners. Respondent submits otherwise. 

18. Views previously expressed by an arbitrator may give rise to a successful challenge if they 

relate to the merits, or deal with the particular facts, of the dispute at hand.34 Thus, if an 

arbitrator has expressed a firm opinion on a narrow and controverted point on which the case 

hangs, she/he may not inspire confidence in the party that received the rough side of the 

academic analysis.35 Furthermore, if the views expressed are such that their author will not, 

in the opinion of a reasonable third person, give proper consideration to the arguments 

presented by a party in an arbitral proceeding, then there can be said to be a lack of 

impartiality on the part of the arbitrator.36 Hence, what needs to be established is that the 

views expressed by Mr. Mason “are specific and clear enough that a reasonable and 

informed third party would find that the arbitrator will rely on such opinions without giving 

proper consideration to the facts, circumstances, and arguments”.37 

19. This view is also reflected in the non-binding IBA Guidelines which do provide for 

‘previously expressed legal opinions’ under the Green List (which do not require 

 

32 Response to Respondent’s challenge and the subsequent comments by Mr Mason: p. 53, line 1323. 

33 Mr. Mason’s Response to Respondent’s challenge: p. 52, line 1293. 

34 Ziadé, p. 51. 

35 Park, p. 16.  

36 Urbaser, ¶44. 

37 Id. 
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disclosure),38 these opinions should however, be ‘general’.39 That is not the case here. 

20. In the interview with the Arbitration Station podcast, Mr. Mason rejected the notion of 

climate change being uniquely relevant.40 This is concerning as climate change, and allied 

issues, are central to the instant dispute. By saying “…climate change treaties, if they can be 

considered treaties at all...”,41 Mr. Mason cast aspersions over the fact that environment 

treaties, which a fundamental source of international law, can be a part of applicable law. It 

is settled that environment treaties do have bearing over investment treaty tribunals,42 and 

Mr. Mason being doubtful of them shows that he has preliminarily rejected their importance, 

which is to be discussed in the present dispute. These instances show that Mr. Mason has 

adopted a position on certain specific points of law which are to be argued in the instant case, 

and hence, is unlikely to pay heed to the pleadings of Respondent.  

21. Moreover, he has generalised the conduct of host states to be merely swayed by public 

opinion and use climate change as an excuse when it comes to environmental measures.43 

As observed in Parenco, such a comment, which shows distrust towards state, indicates a 

bias.44 Parenco was based on the comments made by the challenged arbitrator in an 

interview wherein he made adverse comments against Ecuador. The tribunal observed that 

even though the comments made were unrelated and hypothetical, a “reasonable reader” 

would still see them as related.45  

22. Though experience in the international sphere is a required qualification for international 

arbitrators and dissemination of scholarly opinions is a requirement for the growth of 

international arbitration law, the underlying unfairness is nevertheless striking and 

 

38 IBA Guidelines, Pt. II, p. 25, s. 4.1.1. 

39 Id. 

40 Exhibit R-8: Transcript of The Arbitration Station podcast episode featuring an interview with Perry Mason dated 

9 May 2018, p. 49, line: 1230.  

41 Id, line: 1231. 

42 See, Southern Pacific, ¶¶150-157; Allard, ¶244. 

43 Exhibit R-8: Transcript of The Arbitration Station podcast episode featuring an interview with Perry Mason dated 

9 May 2018, p. 49, line: 1227. 

44 Perenco, ¶58. 

45 Perenco, ¶56. 
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unacceptable when there is an appearance that an arbitrator has closed his mind on important 

issues being considered in the dispute.46  

23. Therefore, Mr. Mason must not be allowed to examine the present dispute as he has 

prejudged certain key issues on which the foundation of the case is reliant on, and is therefore 

not impartial as required under Art. 12(1) of the UNCITRAL Arbitration Rules.  

C. Mr. Mason’s Duty of Disclosure 

24. Respondent submits that contrary to Mr. Mason’s unsubstantiated belief that there is no duty 

to disclose,47 and Claimant’s assertion of the same,48 Mr. Mason was under a duty to disclose 

his appointments and related comments.  

25. Art. 11 of the UNCITRAL Arbitration Rules stipulates that “[w]hen a person is approached 

in connection with his or her possible appointment as an arbitrator, he or she shall disclose 

any circumstances likely to give rise to justifiable doubts as to his or her impartiality or 

independence”.49. As shown in Heading A and Heading B, Mr. Mason’s appointments, and 

his interview are circumstances which, indeed, may give rise to ‘justifiable doubts’, and 

therefore, should have been disclosed.  

26. Circumstances that do not constitute sufficient grounds for a challenge to be sustained under 

Article 12(1) of the UNCITRAL Rules, because they do not "give rise" to justifiable doubts 

as to an arbitrator's independence and impartiality may nevertheless fall within an arbitrator's 

duty to disclose under Article 11, because they are "likely to give rise" to justifiable doubts.50 

Thus, the duty disclose has a wide scope and includes instances which may give rise to 

‘justifiable doubts’.  

27. Even if the Tribunal does not deem the aforementioned circumstances enough to give rise to 

a successful challenge, Mr. Mason’s failure to disclose is sufficient for the same. As was 

held in Valeri Belokon: 

 

46 Brubaker, p. 112. 

47 Mr. Mason’s Response to Respondent’s challenge: p. 52, line 1283. 

48 Response to Respondent’s challenge and the subsequent comments by Mr Mason: p. 53. 

49 UNCITRAL Arbitration Rules, Art. 11. 

50 Valeri Belokon, ¶68. 
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In certain cases, a failure to disclose circumstances that the arbitrator had a duty 

to disclose can, in itself, give rise to justifiable doubts as to that arbitrator's 

independence and impartiality.51 

28. Whether nondisclosure raises such doubts depends on whether the failure to disclose was 

inadvertent or intentional, whether it was the result of an honest exercise of discretion, 

whether the facts that were not disclosed raised obvious questions about impartiality and 

independence, and whether the nondisclosure is an aberration on the part of a conscientious 

arbitrator or part of a pattern of circumstances raising doubts as to impartiality. 52 

29. Though Mr. Mason later disclosed his involvement with the Hewer Plants v. Wellfalcon and 

C-Energy v. Wellfalcon, he did so only after the challenge to his appointment. Moreover, 

the other factors such as the interview and failure of disclosure also contribute to 

circumstances raising doubts to his impartiality. Hence, his failure falls in a pattern of 

doubtful behaviour against Respondent, and does form part of instances which give rise to 

‘justifiable doubts’ regarding Mr. Mason’s impartiality. 

30. For all the above reasons, Respondent submits that Mr. Mason should be removed as an 

arbitrator. 

 

  

 

51 Id. 

52 Caron & Caplan, p. 227. 
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PART TWO: JURISDICTION  

II. CLAIMANT DOES NOT HAVE STANDING 

31. Respondent submits that the Tribunal does not have jurisdiction to hear Claimant’s case due 

to the fact that Claimant neither owns, nor has made any investment under the AEIT; and 

the present assignment of treaty claims is prohibited by international law. 

32. Respondent raises two main points in support of its contention. Firstly, it submits that the 

Tribunal lacks jurisdiction rationae materiae over the present dispute as Claimant has not 

made an ‘investment’ as understood under the AEIT53 and the transaction does not fulfill 

certain other criteria under international law to be deemed as an investment (A). Secondly, 

Respondent submits that the Tribunal lacks jurisdiction rationae personae over Claimant as 

it is not an ‘investor’, and that the claim has an intuitu personae character, thus barring its 

assignment.  

A. Tribunal Does Not Have Jurisdiction Ratione Materiae 

33. Claimant has not made an ‘investment’ and hence the Tribunal does not possess subject 

matter jurisdiction. Claimant’s transaction does not qualify as an investment in accordance 

with the AEIT and neither does qualify under certain other criteria under international law. 

1. Under the AEIT 

34. The only transaction made by Claimant in Laoc which gives rise to the dispute was the 

acquisition of receivables from MFNB through the Assignment Agreement.54 Therefore, 

Respondent submits that the transaction that needs to qualify as an investment in the present 

dispute is the Assignment Agreement. 

35. This view is supported by the tribunal’s finding in Alps Finance. The dispute in Alps Finance 

concerned an alleged “investment” made in Slovakia by the Swiss claimant. The claimant 

contended that the respondent failed to protect its ‘investment’ consisting of the acquisition 

of certain receivables from a private Slovak Company. The receivables consisted of sums 

 

53 AEIT: p. 62, Art. I(1).  

54 Exhibit C-12: Assignment Agreement between GNB and MFNB dated 1 July 2017, p. 23. 



KLAESTAD - MEMORIAL FOR RESPONDENT 

12 

payable to the assignor by a debtor.55 The tribunal held that “when the claim arises out of a 

contract, the contract itself should qualify as an investment.”56  

36. The present dispute arises from a similar background, since Claimant’s purported right to 

bring an investment treaty claim arises from the Assignment Agreement,57 which allegedly 

assigned to Claimant; the rights and obligations of MFNB under the Financing Agreement,58 

and therefore, must be the ‘contract’ which qualifies as an ‘investment’. Therefore, the 

Assignment Agreement must be tested for being an investment.  

37. The question of whether there is an ‘investment’ within the meaning of the AEIT must be 

answered by reference to the treaty.59 Art. I(1) of the AEIT states:60  

“Investment” means every kind of asset owned or controlled by Investors of a 

Contracting Party, either directly or indirectly, outside that Contracting Party’s 

Area but within the Area in terms of Article 1(6)(b). 

 

In particular, “Investments” include:  

(a) tangible and intangible, and movable and immovable, property, and any 

property rights such as leases, mortgages, liens, and pledges; 

… 

(c) claims to money and claims to performance pursuant to contract having an 

economic value and associated with an Investment; 

… 

(f) any right conferred by law or contract or by virtue of any licenses and permits 

granted pursuant to law to undertake any Economic Activity in the Energy Sector. 

A change in the form in which assets are invested does not affect their character as 

investments. “Investment” refers to any investment associated with an Economic 

 

55Alps Finance, ¶¶1-2. 

56 Id., ¶230. 

57 Exhibit C-12: Assignment Agreement between Claimant and MFNB dated 1 July 2017, p. 23. 

58 Exhibit C-4: Financing Agreement N. 0940394 executed between Ticadia-1, MFNB and Mountaintop on 1 

December 2010: p. 12. 

59 Vannessa Ventures, ¶118.  

60 AEIT: p. 62, Art. I(1). 
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Activity in the Energy Sector. 

38. Respondent submits that the Tribunal lacks jurisdiction rationae materiae by virtue of the 

fact that the Assignment Agreement is not an ‘asset’ but a mere sale-purchase contract, and 

does not qualify as an investment. The Tribunal in Alps Finance held that: 61 

According to common practice, “asset” means a right or claim having economic 

value and deriving either from law or from contract, towards a given debtor, for 

the performance of a given obligation. This implies that, when the claim arises from 

a contract, the contract itself should qualify as an investment. This in turn implies 

that the contract satisfies certain minimum requirements, such as duration, 

contribution and risk. 

However, the contract in question is the Assignment Contract, which is not a 

contract with an ongoing duration. It is rather a contract which exhausts its object 

and purpose by its sole stipulation by the parties and the effects of which- the 

assignment- take place immediately. In substance, it is a mere purchase-sale 

contract by which one party sells to the other certain receivables globally 

amounting to approximately (redacted sum) in exchange for the much more modest 

price of approximately (redacted sum).  

Therefore, the Assignment Agreement does not qualify as an investment, since it is not a 

contract with ongoing duration, and hence is a mere sale-purchase contract. 

39. Furthermore, Art. I(1) of the AEIT requires that an investment must be associated to 

Economic Activity in the Energy Sector,62 which is defined as an economic activity 

concerning the “exploration, extraction, refining, production, processing, utilisation, 

storage, land transport, transmission, distribution, trade, financing, marketing, or sale of 

any energy resources (including natural resources), materials, installations and products”.63  

40. Respondent submits that the Assignment Agreement is not an investment associated to any 

economic activity in the energy sector since it does not concern itself with the 

 

61 Alps Finance, ¶¶231-232. 

62 AEIT: p. 62, Art. I(1), line 1614. 

63 AEIT: p. 63, Art. I(3), line 1618. 
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abovementioned criteria as laid under Art. I(3), but is merely an ordinary commercial 

transaction between two private entities. Should Claimant aver that by virtue of purchasing 

the rights and obligations under the Financing Agreement, it has financed the construction 

or operations of Ticadia-1, such averment would be untrue. This is because the transaction 

that is to be assessed under Art. I(3) would be the Assignment Agreement, as was held in 

Alps Finance, but furthermore, the primary function of the Assignment Agreement, was to 

avoid MFNB’s insolvency64. This indicates that the primary intention of the parties to the 

assignment was not to assign the responsibilities of an investor holding an investment, but 

to purely alleviate their liquidity issues.  

41. Therefore, for the abovementioned reasons, Claimant has not made an ‘investment’ under 

the AEIT.  

2. Under international law 

42. Even if the Tribunal qualifies the transaction under the Assignment Agreement to be an 

investment under the AEIT, it is because of the wide definition used in the treaty language 

that the same is exploited by Claimant, to deprive the term ‘investment’ of the logic and 

intention which went behind the drafting of Art. I(1) of the AEIT and its inherent meaning 

and purpose. As per Prof. Schreuer:65 

BITs contain definitions of investment, but if you examine the BIT definition of 

investment you will see that these are extremely wide. They include such terms as 

claims to money or any right conferred by law or contract. I think most of us will 

agree, that this is so wide that it goes way beyond what most of us understand by 

an investment. In particular, it would cover an ordinary commercial transaction or 

a sales contract. Actually it would cover me going into a restaurant in Washington 

and ordering a meal for $30.00. That is obviously not what is meant.  

          (emphasis supplied) 

43. Hence, Respondent submits, that the Tribunal ought to look at the ‘Salini Test’, which has 

been developed to ensure such definitions of ‘investment’ are not exploited. These are 

 

64 Statement of Uncontested Facts, p. 60, ¶29. 

65 Deutsche Bank, ¶38. 
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objective criteria that an ‘investment’ must satisfy under international law. 

44. While it has been pioneered by ICSID tribunals, the Salini Test has been now universally 

accepted and adopted. The decision of an UNCITRAL tribunal in Romak held that the Salini 

criteria can be applied to non-ICSID arbitration.66 The Tribunal further held that a 

mechanical application of the asset categories listed in the Treaty would produce a result 

which is manifestly absurd or unreasonable, and one which would be contrary to Article 

32(b) of the Vienna Convention.67  

45. In Salini, the tribunal held that there are certain requirements that an investment must meet 

to be considered as an investment under an investment treaty. The Salini Test, as it has come 

to be known, requires that the alleged investment satisfy four criteria to be considered an 

‘investment’:68 (a) contribution; (b) duration; (c) risk; and (d) contribution to the economic 

development of the host State. Respondent submits that the Assignment Agreement does not 

qualify under any of these criteria.  

46. Yet another requirement which Claimant’s alleged ‘investment’ needs to meet is the one laid 

down by the Phoenix Action tribunal. It stated that the assets or contribution which 

constitutes an investment must be bona fide in nature.69 Therefore, Respondent’s final 

submission under this contention is: (e) the transaction is not bona fide in nature.  

a. Contribution 

47. In Beijing Urban, the tribunal held that, the criterion consists of any contribution in money, 

in kind and in industry with an economic value.70  

48. In KT Asia, the tribunal held that the investor must be responsible for the financial nature of 

the contribution by making “an injection of capital or any other subsequent contribution 

during or after the acquisition of the shares”.71 Therefore, the investor must actually be the 

one making a contribution upon there being a transfer/assignment.  

 

66 Romak, ¶¶198-204, 213-242. 

67 Id., ¶184. 

68 Salini, ¶54. 

69 Phoenix Action, ¶114.  

70 Beijing Urban, ¶132. 

71 KT Asia, ¶¶193-206. 
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49. In the present dispute, Claimant relies upon the injection of capital done by MFNB in order 

to affirm their own standing. This implies that the assignment of an investment, assuming 

such assignment to be valid, subsumes the requirement of contribution which the assignee is 

mandated to fulfill.  

50. This implicit assertion by Claimant was quashed by the Tribunal in KT Asia when it held 

that the required criterion of contribution persists for the assignee, unless the parties to the 

assignment acted as a single economic entity with a common objective and strategy and a 

group management.72 This is clearly not applicable in the present case.  

51. Therefore, Claimant has made no contribution because its involvement with respect to the 

investment was limited to receiving the investment made by MFNB. 

b. Duration 

52. Substantively, tribunals have determined that a period of two to five years is required to 

fulfill this requirement.73 As shown above, the Assignment Agreement is not a contract with 

an on-going duration, and hence does not meet the durational requirement. Respondent 

submits that the payment done under the Assignment Agreement was entirely made at the 

same time as the assignment.74 Therefore the transaction which needs to be assessed as an 

investment, i.e., the Assignment Agreement, undoubtedly fails to meet the durational 

requirement under the Salini Test.  

53. In KT Asia, the tribunal recognized that the durational requirement is not met.75 In that case, 

there had been just over sixteen months between the claimant allegedly having made its 

‘investment’ and the Notice of Arbitration.76 During the elaboration of the ICSID 

Convention, a period of five years was suggested, the matter was eventually left to the 

decision of tribunals.77 Cases have held that projects with a minimum duration between 

 

72 Id. 

73 Salini, ¶54; see also, Schreuer, p. 130, ¶162. 

74 Statement of Uncontested Facts, p. 60, ¶30, line 1551. 

75 KT Asia, ¶216. 

76 Id., ¶151. 

77 Id., ¶208. 



KLAESTAD - MEMORIAL FOR RESPONDENT 

17 

two and five years satisfied the duration element.78  

54. Therefore, even if the Tribunal is of the view that Claimant holds an investment in the form 

of claims under the Financing Agreement, the Assignment Agreement, through which 

Claimant purports to acquire its rights to bring a claim was executed on 1 July 2017.79 The 

dispute was notified to Respondent on 7 October 2018.80 This means that there was just over 

15 months between Claimant allegedly becoming an investor and it officially conveying its 

intention to bring forth a claim. (The Notice of Arbitration was itself brought about on 31 

January 2019). Therefore, in the present dispute, the durational requirement as was laid down 

in KT Asia, is not met.  

c. Risk 

55. In terms of this criterion, an investment must have a measure of risk to qualify as an 

investment,81 and an ordinary commercial risk will not suffice.82  

56. Tribunals have acknowledged that the following transactions entail a risk: a) In the case of 

an equity investment, where the risk is that the value of the equity may depreciate;83 b) where 

an investor had to issue bank guarantees for huge sums of money in favour of the host state, 

risking an unlawful call of these sums by the state;84 and c) the refurbishing of a hotel to 

five-star quality.85  

57. Respondent submits, that unlike the aforementioned examples which highlight a risk, the 

Assignment Agreement between two private parties is an ordinary commercial transaction 

which exhausts its purpose once and for all, when executed. It entails no risk apart from the 

ordinary commercial risk that might entail in such transactions since the transaction itself 

has been concluded. 

 

78 Schreuer, p. 130, ¶162; KT Asia, ¶208. 

79 Exhibit C-12: Assignment Agreement between Claimant and MFNB dated 1 July 2017, p. 23.  

80 Notice of Arbitration, p. 5, ¶3, line 47. 

81 Salini, ¶217. 

82 Malaysian Historical, ¶112. 

83 KT Asia, ¶¶206, 217-219. 

84 Bayindir, ¶¶135-136. 

85 Kardassopoulos, ¶77.  
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58. Hence, Claimant’s ‘investment’ entailed no element of risk. 

d. Contribution to the Economic Development of the Host State 

59. An investment must make a significant contribution to the economy of a host state.86 In the 

present dispute, the Assignment Agreement is a mere sale-purchase contract between two 

Mercurian entities, and therefore, no capital or asset has been injected into Laoc’s economy. 

Therefore, Claimant has not made any contribution to the economic development of the host 

state.  

60. Furthermore, even if the Tribunal is of the view that Claimant holds an investment in the 

form of claims under the Financing Agreement,87 an application of the rationale in KT Asia 

requires an injection of capital or subsequent contribution after the acquisition of such 

claims, and such a pivotal requirement is not met by Claimant.  

e. Transaction was not bona fide in nature 

61. The tribunal in Phoenix Action supplemented88 the Salini Test to also hold that “a transaction 

undertaken with the sole purpose of taking advantage of the rights contained in such 

instruments, without any significant economic activity, does not satisfy the basic pre-

requisite of any investment worth of being protected by international treaties”89. Therefore, 

the Assignment Agreement undertaken with the sole intention of bringing a Claim against 

Laoc without any contribution to the economic activity of Laoc, does not satisfy the basic 

pre-requisite of any investment valid of being protected under the AEIT.  

62. This ruling was given in an ICSID dispute, but the Tribunal in Alps Finance was of the view 

that the same rationale may be transposed to an investment dispute different from an ICSID 

arbitration, the feature of which was of being based on a purely speculative transaction 

deprived of any significant economic activity in the host country.90  

63. Therefore, the aforementioned rationale is squarely applicable in a scenario wherein the 

 

86 Salini, ¶52.  

87 Exhibit C-4: Financing Agreement N. 0940394 executed between Ticadia-1, MFNB and Mountaintop on 1 

December 2010 

88 Phoenix Action, ¶82. 

89 Phoenix Action, ¶93. (emphasis supplied) 

90 Alps Finance, ¶243. 
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claim is based on a transaction between two private entities, and such transaction does not 

entail any economic activity with the host country, for example, an assignment agreement 

between two private entities. This is precisely the case of the dispute at stake. 

64. To determine whether a claim is bona fide some of the factors that have to be considered are: 

i) the timing of the investment, ii) the timing of the claim, iii) the substance of the transaction 

and iv) the true nature of the investment operation.91  

65. The Tribunal in Phoenix considered the timing of the investment to be the first factor to be 

taken into account to establish whether or not Claimant has engaged in an abusive attempt 

to get access to the tribunal.92 In the present dispute, the Assignment Agreement was entered 

into after the measures under Law 66/2016 was enacted. Claimant purchased an ‘investment’ 

which was already burdened with an ICC arbitration by MFNB against Mountaintop under 

the Financing Agreement, as well as the problems Coal Directive and Law 66/2016.93 

Claimant was therefore well aware of the prevailing circumstances when it decided to 

“invest”. In other words, all the damages claimed by GNB had already occurred and were 

inflicted on MFNB, when the alleged investment was made. Hence the timing of the 

investment shows that it is an abuse of process.  

66. The timing of the claim, was assessed by the tribunal in Phoenix to determine whether the 

“investment” was made to simply assert a claim under the treaty94, and is yet another factor 

pointing to the lack of the bona fide nature of the transaction. In the present dispute the 

assignment was executed just over 15 months prior to the claim. The claim additionally 

arises out of measures that have allegedly caused injury to the investment before the investor 

even made its investment. This clearly shows that the unprofitable asset was bought by 

Claimant purely to assert a claim under the AEIT and profit from the AEIT regime.  

67. The substance of the transaction was a factor which was reviewed by the tribunal in Phoenix 

to evaluate whether the transaction possessed ulterior intentions.95 In the present dispute, the 

 

91 Phoenix Action, ¶¶135-140. 

92 Id., ¶136. 

93 Statement of Uncontested Facts, p. 60, ¶31, line 1557. 

94 Phoenix Action, ¶138. 

95 Id., ¶139. 
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amount which was paid for the asset, that is USD 150,000,000, is merely 25% of the original 

amount given by MFNB to Ticadia-1 LLC.96 This further cements Respondent’s submission 

that Claimant did not allegedly purchase the rights and obligations of MFNB under the 

Financing Agreement for its financial value, but with the sole intention of using such titular 

rights to bring a claim under the AEIT.  

68. The nature of the operation was assessed to determine whether there existed true economic 

activity within the relevant market.97 In the present dispute, the intention of Claimant was 

not to carry out economic activity within the financing market of Laoc, but was purely to 

bring about an investment treaty claim. This is further re-emphasized by the inclusion of a 

specific phrase in the Assignment Agreement dealing with the right to claim compensation 

from third parties.98  

69. Therefore, for the abovementioned reasons, the transaction under the Assignment 

Agreement, which purportedly assigns to Claimant, all rights and obligations under the 

Financing Agreement, is not bona fide in nature, and is thus, not an investment protected 

under the AEIT.  

70. Hence, the Tribunal lacks jurisdiction rationae materiae. 

B. Tribunal Does Not Have Jurisdiction Ratione Personae 

71. Respondent submits that Claimant is not an “investor” and therefore the Tribunal lacks 

personal jurisdiction to merit the dispute. Respondent argues this under two pivotal 

submissions. Firstly, the present Treaty claim possesses an intuitu personae character and 

therefore cannot be assigned. Secondly, the assignment is an abuse of process. 

1. The treaty claim possesses a personal character 

72. It is generally acknowledged that the transfer of an agreement to the assignee is generally 

not permitted when the original parties have concluded the agreement based upon a 

confidential or personal relationship.99  

 

96 Statement of Uncontested Facts, p. 60, ¶30, lines 1548-1549. 

97 Phoenix Action, ¶140.  

98 Exhibit C-12: Assignment Agreement between Claimant and MFNB dated 1 July 2017, p. 23, Clause 1.1., line 521. 

99 Gaillard, ¶¶716-722. 
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73. Several tribunals have assessed investment claims by applying the intuitu personae character 

test to their relevant facts and have therefore given credence to the principle under IIA 

jurisprudence.100  

74. Prof. Crawford has remarked that BIT claims are essentially claims intuitu personae under 

international law and this imposes limits on their assignability.101  

75. Respondent submits that Mountaintop is a sophisticated investor that specializes in long-

term investments into conventional power generation installations, such as nuclear, gas and 

coal-fired power plants.102 Over the past 15 years, Mountaintop invested in the construction 

of ten power plants around the globe, six of which are high-efficiency coal-fired power 

plants. Mountaintop has a good reputation in its sector and uses both, its own financial 

resources and external financing for its projects.103 Therefore when Mountaintop approached 

Laocan authorities for the construction of Ticadia-1,104 the sophisticated investment profile 

as well as its good reputation in the coal-sector of Mountaintop, formed crucial deciding 

factors for the Laocan authorities to grant such approval.  

76. Furthermore, MFNB, the creditor of Ticadia-1, had a long standing relationship with 

Mountaintop105, to the extent that no other institution apart from MFNB was considered for 

the specific role to provide the agreed percentage of the required funds for the construction 

of Ticadia-1 under the Financing Agreement.106 Moreover, the identities of both, 

Mountaintop as well as MFNB became pivotal for Respondent, since representatives of both 

the said parties were present in all relevant meetings and negotiations with the Laocan 

government for the financing and construction of Ticadia-1.107 The abovementioned facts 

squarely indicate that all three parties developed and possessed an irreplaceable identity 

characteristic with respect to the investment, that is, Ticadia-1.  

 

100 Vannessa Ventures, ¶149; Occidental, ¶448. 

101 Crawford, p. 704. 

102 Statement of Uncontested Facts, p. 57, ¶10, line 1437. 

103 Id. 

104 Id., ¶11, line 1442. 

105 Id., ¶13, line 1453. 

106 PO3: p. 68, VII(3), line 1809. 

107 Statement of Uncontested Facts, p. 57, ¶13, line 1458. 
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77. Therefore, MFNB possessed an intuitu personae character in the present investment claim, 

and therefore is precluded from unilaterally assigning such a claim to a third party such as 

Claimant. 

2. The assignment is an abuse of process 

78. Respondent submits that a change in the investor is prohibited if it is done when a dispute is 

foreseeable. This was laid down Pac Rim, where such transfer of rights is to be considered 

as an “abuse of process”.108  

79. At the time of the assignment agreement, there was a future claim foreseeable. This is 

because MFNB was already preparing an investment treaty claim.109. Therefore, a change in 

the ‘investor’ from MFNB to GNB is prohibited since the assignment of such rights 

constitutes an “abuse of process” as a treaty dispute was not only foreseeable, but also 

intentionally sought after by the party through such assignment.  

80. In light of the above, Claimant has not made an ‘investment’ and hence there does not exist 

jurisdiction rationae materiae before the Tribunal. Also, the assignment to claims is not 

valid, therefore, there is no jurisdiction rationae personae. 

  

 

108 Pac Rim, ¶2.99. 

109 Statement of Uncontested Facts, p. 60, ¶29, line 1540. 
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PART THREE: MERITS  

81. For a State to be held internationally responsible, there must be attribution of conduct and 

breach of an international legal obligation.110 Respondent will demonstrate that the 

challenged measure is attributable to ASNEC (III); and in any event does not entail a breach 

of any legal obligation on the part of Respondent (IV). 

III. LAW 66/2016 IS NOT ATTRIBUTABLE TO RESPONDENT 

82. Claimant alleges that the enactment of Law 66/2016 must be attributed to the Respondent. 

Respondent submits that the enactment of Law 66/2016 (conduct) should not be attributed 

to Respondent, as it was bound by the Coal Directive.111  

83. Respondent’s submissions consist of two prongs. First, it submits that Law 66/2016 is 

attributable to ASNEC as per the ASNEC Founding Charter (A). Second, the Respondent 

cannot be held liable according to applicable general principles of international law (B). 

84. At the very outset, it is uncontested that ASNEC is an international organisation possessing 

an international legal personality. This view is corroborated by the ICJ’s findings in 

Reparation, where the Court provided two criteria to determine if such an organization has 

an international legal personality: founding States must have intended so; and there must 

actually be independence from the Member States.112 Both criteria are satisfied in regard to 

ASNEC. 

85. In the event, the conduct cannot be attributed to Respondent, but to ASNEC; the Tribunal 

must dismiss these proceedings. This is because the principle articulated in Monetary Gold113 

precludes the Tribunal from entertaining the merits of a case where the very subject-matter 

of the Court’s decision would require an incidental assessment of the conduct of a State who 

is not party to the proceedings.114  

 

110 ARSIWA, Art. 2. 

111 Response to the Notice of Arbitration: p. 27, ¶12. 

112 Reparation, p. 179. 

113 Monetary Gold, p. 32-33. 

114 Id.; see also, Case concerning East Timor, ¶28. 
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A. Measure Is Attributable to ASNEC Through The ASNEC Founding Charter 

86. Respondent submits that the challenged Measure is attributable to ASNEC through the 

ASNEC Founding Charter. 

87. The present Tribunal has to “decide the issues in dispute in accordance with this Protocol 

and applicable rules and principles of international law”115 which are broad enough to cover 

the internal rules of ASNEC. This includes the ASNEC Founding Charter.116 

88. Art. 120 of the ASNEC Founding Charter refers in particular to, Arts. 6 and 7 of the ARIO 

as the rules for determination of attribution of conduct when member States enforce or 

implement legal acts of the ASNEC.117 These provisions are to apply mutatis mutandis. The 

present case deals with the implementation by Respondent, a member State, of a legal act of 

ASNEC, the Coal Directive. Hence, these articles form part of the applicable law for the 

present proceedings. 

89. Respondent submits that the enactment of Law 66/2016 must be attributed to ASNEC under 

Art. 6, if not, then Art. 7 of the ARIO. 

1. Art. 6 of the ARIO 

90. Art. 6 of the ARIO states that “[T]he conduct of an organ or agent of an international 

organization in the performance of functions of that organ or agent shall be considered an 

act of that organization under international law…”.118 

91. It is submitted that the legislature of Respondent acted as an ‘agent’ of ASNEC, in the 

implementation of Law 66/2016. 

92. The ICJ held that the term ‘agent’ must be liberally interpreted and it “covers all entities 

through whom the organization acts”.119  

93. This view was adopted by the ILC in its ARIO, where it defined ‘agent of an international 

 

115 AEIT: p. 65, Art. X(4) (emphasis supplied). 

116 Electrabel – Jurisdiction, ¶4.130. 

117 Exhibit R-3: Founding Charter of ASNEC, Art. 120, p. 33. 

118 ARIO, Art. 6. 

119 Reparation, p. 6 (emphasis supplied); ARIO Commentaries, ¶¶23-25. 
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organization’ as “an official or other person or entity, other than an organ, who is charged 

by the organization with carrying out, or helping to carry out, one of its functions, and thus 

through whom the organization acts.”120 

94. Therefore, Art. 6 covers all entities through whom the organization acts. 

95. Respondent submits that the Laocan Legislature is an entity through whom ASNEC acts, 

and thus the Laocan Legislature must be considered an agent of ASNEC. This view is further 

strengthened by the ASNEC Founding Charter, which provides that ASNEC “implements its 

legal acts through the organs of the Member States”,121 which includes the legislature. 

96. This general rule on attribution of conduct to an international organization is wide enough 

to cover the relationship between ASNEC and the organs of its Member States.122 

97. For Art. 6 to be applicable, the conduct of the concerned agent must be in the performance 

of its functions. The implementation of the Coal Directive through Law 66/2016 is 

unequivocally an exercise of a State Legislature of its functions, as understood under the 

ASNEC Founding Charter.123 

98. Hence, the conduct must be attributable to ASNEC under Art. 6 of the ARIO. 

2. Art. 7 of the ARIO 

99. Art. 7 of the ARIO states that “[t]he conduct of an organ of a State or an organ or agent of 

an international organization that is placed at the disposal of another international 

organization shall be considered under international law an act of the latter organization if 

the organization exercises effective control over that conduct”.124  

a. Effective control over that conduct 

100. The present Article directly refers to conduct of ‘an organ of a State’ and hence, at the outset, 

is applicable in the present case, which deals with the conduct of the legislative organ of 

 

120 ARIO, Art. 2(d) (emphasis supplied). 

121 Exhibit R-3: Founding Charter of ASNEC, p. 33, Art. 120 (emphasis supplied). 

122 Ragazzi, p. 412.  

123 Exhibit R-3: Founding Charter of ASNEC, p. 33, Art. 120. 

124 ARIO, Art. 7. 
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Respondent. Furthermore, it places an additional burden that Respondent will also satisfy: 

the organ must be ‘placed at the disposal’ of an international organization to the extent the 

latter had ‘effective control over that conduct’.  

101. In fact, the phrase ‘placed at the disposal’ is qualified by ‘effective control over that conduct’. 

Respondent does indeed submit that the Laocan Legislature was ‘placed at the disposal’ of 

ASNEC to the extent the latter had ‘effective control over that conduct’ 

102. The words ‘effective control over that conduct’ unequivocally suggest not an institutional 

link but a factual one. The ARIO Commentaries explicitly recognise as much by saying that 

the criterion for attribution of conduct according to Art. 7 is based “on the factual control 

that is exercised over the specific conduct taken by the organ or agent placed at the receiving 

organization’s disposal.”125 Hence, Art. 7 of the ARIO would only require a factual link, 

that is, a link of control at the time of the conduct. This means that to be in ‘effective control’, 

it is not necessary that the organ transferred from States could temporarily become organs 

or agents of an international organisation (thereby creating an institutional link with the 

international organisation), because a mere factual link with the international organisation 

would suffice at the time of the conduct.126 

103. While Member States’ administrations from an institutional perspective are not integrated 

into the ASNEC’s administrative machinery, they are nonetheless required to implement 

ASNEC law.127 This normative control is a form of effective control.128 

104. The same view has been shared by the tribunal in Electrabel, who recognised that there was 

normative control over Hungary129 through Decision 2009/609/EC of 4 June 2008, and 

held:130 

Where Hungary is required to act in compliance with a legally binding decision of 

 

125 ARIO Commentaries, p. 57, Art. 7, ¶4. 

126 Nollkaemper, p. 92 

127 Casteleiro, p. 42 

128 Hoffmeister, p. 736 (“liability would normally fall upon the EU if Member States’ organs were simply implementing 

Union law”). 

129 Electrabel, ¶6.75.  

130 Id., ¶6.72 (emphasis supplied). 
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an EU institution, recognized as such under the ECT, it cannot (by itself) entail 

international responsibility for Hungary. Under international law, Hungary can be 

responsible only for its own wrongful acts. The Tribunal considers that it would be 

absurd if Hungary could be liable under the ECT for doing precisely that which it 

was ordered to do by a supranational authority whose decisions the ECT itself 

recognises as legally binding on Hungary. 

105. This reasoning is directly applicable to the present facts, as the AEIT also recognises such 

powers of ASNEC to take legally binding decisions.131 

106. Additionally, the former Special Rapporteur of the ILC, Mr. Giorgio Gaja, in support of such 

a reasoning that normative control can amount to effective control, held that “[t]here may 

be cases in which the organization’s power to bind member States through its decisions is 

accompanied by elements that ensure enforcement of those decisions, so that normative 

control would correspond in substance to factual control.”132 Such an element of ensuring 

enforcement is also present in Art. 124 of the ASNEC Founding Charter.133 

b. Non-existence of other options 

107. While Respondent does concede that the present case deals with a directive, which affords 

Member States some discretion in the manner of implementation,134 Respondent submits 

that the same is immaterial to the finding of attribution of conduct. 

108. It is established that “[a]n important element for the determination of a Member State's 

liability is the margin of discretion left to it in implementing [international organization’s] 

obligations.”135  

109. However, the Coal Directive had no discretion in the attainment of its objective. The 

objective of the Coal Directive was the phasing out of all coal-fired powerplants by 31 

December 2028.136 Member States were granted certain discretion in the manner in which 

 

131 AEIT: p. 63, Art. I(5). 

132 Gaja – 3rd Report, ¶35. 

133 Exhibit R-3: Founding Charter of ASNEC, p. 34, Art. 124(4). 

134 Id., p. 33, Art. 115(3). 

135 Kuijper & Paasivirta, p. 136. 

136 Exhibit C-7: Coal Directive, p. 17, Art. 7. 
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this objective could be achieved (e.g. implementing the directive later – but within the 3-

year period) but none as with regard to the actual attainment of the objective. However, the 

exercise of this discretion would have had no effect on the attainment of the objective of the 

Coal Directive. 

110. This is reflected by the definition of a ‘directive’ as per the ASNEC Founding Charter, which 

states, that it “shall be binding, as to the result to be achieved, upon each Member State to 

which it is addressed, but shall leave to the national authorities the choice of form and 

methods”.137 

111. The ECJ also shares this view in relation to EU directives. It had characterised Art. 6(1)138 

of the Directive 93/13/EEC on unfair terms in consumer contracts – a provision which 

required EU member States to frame laws or rules providing the non-binding character of 

consumer contracts having unfair terms – as ‘mandatory’, even though Art. 6(1) did not by 

its own terms so state. It also said “[i]t must be held that that classification [of mandatory 

character] extends to all the provisions of the directive which are essential for the purpose 

of attaining the objective”.139 

112. Therefore, the Coal Directive was absolutely binding as to the attainment of its objective, 

and hence, there was indeed effective control on the part of ASNEC. As a result, the conduct 

is attributable to ASNEC. 

B. Respondent Must Not Be Held Liable Under International Law  

113. According to Art. X(4) of the AEIT: “A tribunal established under paragraph (2) shall 

decide the issues in dispute in accordance with this Protocol and applicable rules and 

principles of international law.”140 

114. Therefore, Respondent will submit certain applicable principles of international law, in 

 

137 Exhibit R-3: Founding Charter of ASNEC, p. 33, Art. 115(3) (emphasis supplied). 

138 Article 6(1): 

Member States shall lay down that unfair terms used in a contract concluded with a consumer by a seller or 

supplier shall, as provided for under their national law, not be binding on the consumer and that the contract 

shall continue to bind the parties upon those terms if it is capable of continuing in existence without the 

unfair terms. 

139 Brusse, ¶44.  

140 AEIT: p. 65, Art. X(4). 
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addition to the aforementioned arguments, to illustrate how it cannot be held liable. 

1. ASNEC had competence to legislate  

115. First, Respondent submits that it cannot be held liable as the Coal Directive was enacted by 

ASNEC upon an exercise of the latter’s competence. 

116. In fact, the ASNEC Founding Charter, which predates the AEIT, notes in Arts. 61 and 62, 

that ASNEC is competent to regulate matters dealing with preserving, protecting and 

improving the quality of the environment, and protecting human health.141  

117. In addition, Art. 115 of the ASNEC Founding Charter provides: “[t]o exercise the 

Association’s competences, the Council shall adopt regulations, directives, decisions, 

recommendations, and opinions. It takes its decision by a majority of three fourths of its 

members.”142 

118. This unequivocally shows that not only did ASNEC have the competence to regulate such 

matters, but also the Coal Directive was a manifestation of the same. 

119. This finding is extremely relevant, as noted by Dr. Angelos Dimopolous in the context of 

international investment agreements signed by the EU as well as its Member States, that the 

“division of competences is relevant for the determination of the responsibility [of the EU 

and its Member States]”.143  

120. ASNEC and Respondent, both are signatories to the AEIT and ASNEC, which in the exercise 

of its competence, issued the Coal Directive. Hence, Respondent cannot be held liable. 

2. Respondent had not agreed to act jointly 

121. Respondent also submits that it cannot be held liable as it had not agreed to act jointly with 

ASNEC under the Seoul Agreement.144 

122. The Coal Directive is a manifestation of ASNEC’s (and not Respondent’s) obligations as 

 

141 Exhibit R-3: Founding Charter of ASNEC, Arts. 61 and 62. 

142 Id., Art. 115 (emphasis supplied).  

143 Dimopoulos, p. 255. 

144 PO3: p. 72, VIII(19). 
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per the Nationally Determined Contribution of the Association.145 

123. Both ASNEC and Respondent had in their individual capacities ratified the Seoul 

Agreement, which entailed certain obligations upon its signatories. In the pursuance of its 

obligations, ASNEC unilaterally issued the Coal Directive. In fact, Respondent’s protests 

against this are also evident through its voting pattern at the ASNEC Council where it voted 

against the adoption of the Coal Directive.146 

124. On the contrary, had Respondent agreed to act jointly with ASNEC, the Coal Directive could 

be said to be a joint action of the two. But in the absence of the same, the Coal Directive is 

exclusively an ASNEC creature. 

125. These facts all show that there was no contribution of any sort on the part of Respondent, in 

the passing of the Coal Directive – except of course when it was legally bound to do so. 

Hence, Respondent cannot be held liable. 

3. Art. 124 of the ASNEC Founding Charter 

126. Another reason why Respondent cannot be held liable is found under Art. 124 of the ASNEC 

Founding Charter. This is a punitive provision which is designed to reprimand recalcitrant 

States who do not comply with their legally binding obligations. 

127. Not only is it evidence of there being effective control by ASNEC, but it also is a standalone 

provision supporting the view that Respondent cannot be held liable. This provision 

mandated Respondent to enact its legally binding obligation and it supports the view that 

“…a State is responsible for…the absence of legislative provisions necessary to carry out 

[its international obligations].”147  

128. As pointed out above, Art. 124 is designed to ensure compliance with ASNEC’s binding 

legal acts. It states that should a Member State refuse to comply, it could have its rights under 

the ASNEC Founding Charter suspended (including the right to vote) and have a penalty/fine 

imposed upon it.148 And despite that, the obligations in question, would continue to remain 

 

145 Exhibit C-7: Coal Directive, p. 16, Preamble, Clause (2). 

146 Statement of Uncontested Facts: p. 58, ¶21, line 1499. 

147 Codification Conference 1930, p. 49, Point III No. 1. 

148 Exhibit R-3: Founding Charter of ASNEC, Art. 124(4).  
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binding.149 Hence Respondent cannot be held liable for its mandatory compliance with an 

internationally binding obligation. 

129. On the basis of the arguments made above, Respondent concludes that the conduct is 

attributable to ASNEC and that Respondent cannot be held liable.  

IV. RESPONDENT DID NOT BREACH ITS FET OBLIGATIONS UNDER THE AEIT 

130. Claimant submits that not only is the conduct attributable to Respondent, but also it 

constitutes a breach of Respondent’s FET obligations under Art. II(1) of the AEIT. 

131. Respondent submits, without prejudices to all submissions made above, that in implementing 

the Coal Directive, it has not breached its FET obligations under Art. II(1) of the AEIT. 

132. The text of Art. II(1) of the AEIT reads as follows:150 

Each Contracting Party shall accord at all times to Investments of Investors of 

other Contracting Parties fair and equitable treatment. The Investments shall also 

enjoy the most constant protection and security and no Contracting Party shall in 

any way impair by unreasonable or discriminatory measures their management, 

maintenance, use, enjoyment or disposal. In no case shall such Investments be 

accorded treatment less favourable than that required by international law, 

including treaty obligations. 

133. Respondent does not contest that the FET standard in the present treaty does include the 

protection of an investor’s reasonable and legitimate expectations. 

134. However, Respondent submits that it has not violated Art. II(1) of the AEIT because it never 

made assurances that could give the investor legitimate expectations (A) nor has it failed to 

maintain a stable and predictable legal framework(B); if either are found in the negative, the 

same can be justified on account of Respondent’s genuine exercise of a State’s right to 

regulate (C). 

A. Claimant’s Legitimate Expectations of Stability Were Not Frustrated 

135. According to the tribunal in Micula, certain requirements must be met for there to be 

 

149 Id., Art. 124(5). 

150 AEIT: p. 62, Art. II(1). 
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legitimate expectations that are protected by the FET obligation:151 

a. The existence of a promise or assurance attributable to a competent organ or 

representative of the State;  

b. Reliance by the claimants as a matter of fact; and,  

c. Reasonableness of the reliance. 

136. Each of these will be addressed imminently. 

1. Existence of an assurance 

137. Legitimate expectations can arise only from a State’s specific assurances, representations or 

commitments made to the investor. Respondent submits that no such specific assurances 

were made by the Ticadian Governor Ji-Yeong, or any other representative of Laoc. 

138. The jurisprudence constante shows that the requirement of specificity entails that these 

assurances must be addressed either to the particular investor, or in the context of particular 

industry.152 To be able to give rise to such legitimate expectations, such promise or 

representation – addressed to the individual investor – must be sufficiently specific, i.e. “it 

must be precise as to its content and clear as to its form”.153 Further, “a commitment can be 

considered specific if its precise object was to give a real guarantee of stability to the 

investor”.154 

139. Claimant has relied on various statements made by Laocan representatives. Respondent 

submits that none of these amount to specific assurances, as per the standard pointed out 

above.  

a. Political statements 

140. Statements were made by the then Speaker of the Laocan Parliament, in response to the 

failure of the draft laws that aimed at moving to renewable energy, that he “sees no reason 

 

151 Micula, ¶668; see also, McLachlan, p. 316. 

152 Kläger, p. 164-5. 

153 Crystallex, ¶547. 

154 El Paso, ¶377.  
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to fix something that is clearly not broken and regularly contributes to our economy”.155 

141. Governor Ji-Yeong also made certain general statements in the public domain referring to 

the economic importance of the powerplant.156 

142. Respondent submits that all of these statements are political statements. It is widely 

recognised that general political statements made to induce foreign investment do not create 

legitimate expectations, as “political statements have the least legal value”.157 

143. Even if these statements were made to encourage the making of the investment, they cannot 

amount to legitimate expectations on the part of the investor. This was held by the William 

Nagel tribunal, “[a]lthough [the investor] may have been encouraged by various remarks 

from Ministers or Government officials or by the general interest they demonstrated in his 

plans, this was not sufficient…to raise his prospects…to the level of a "legitimate 

expectation" with a financial value.”158 

b. Governor’s visits to Mercuria 

144. Claimant has also submitted that Governor Ji-Yeong travelled abroad looking for investors, 

and such conduct can warrant legitimate expectations on the part of the investor. Respondent 

submits otherwise. 

145. The act of approaching foreign investors by visiting foreign countries to attract investments 

cannot amount to legitimate expectations. This was recognised in El Paso, where the tribunal 

held, “the GOA aggressively targeted foreign investors and conducted several road 

shows...In the Tribunal’s view, such political and commercial incitements cannot be equated 

with commitments capable of creating reasonable expectations protected by the 

international mechanism of the BIT.”159 

146. Therefore, this cannot amount to legitimate expectations. 

 

155 Exhibit C-1: IEO Article “Domestic coal sector remains one of the pillars of the Laocan economy” dated 14 May 

2008, p. 9, line 163. 

156 Exhibit C-5: Ticadian Weekly Journal article “Construction of Ticadia-1 finally kicks off” dated 19 December 

2010, p. 14, lines 286-294. 

157 Continental Casualty, ¶261; Masdar, ¶¶506-507. 

158 William Nagel, ¶326. 

159 El Paso, ¶392. 
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c. Meeting with MFNB and Mountaintop 

147. In the present case, the only alleged assurances that had been made directly to the investor, 

as claimed by Claimant, were by Governor Ji-Yeong. These statements were made by the 

Governor at the Meeting between Ticadian Municipal Government, MFNB and Mountaintop 

dated 19 August 2009.160 

148. Governor Ji-Yeoung made the following representations at this meeting: 1) all relevant 

government officials will, within the scope of their competence under Laocan law, cooperate 

with Mountaintop to the fullest extent possible not only during the construction process but 

also after the launch; and, 2) the Governor is committed to do everything in his power to 

ensure that operation of the plant would be economically beneficial both for the Municipality 

of Ticadia and Mountaintop.161 Claimant submits that these amount to legitimate 

expectations. 

149. Respondent submits that none of these can amount to legitimate expectations. As pointed 

out above, for assurances to amount to legitimate expectations, they “must be precise as to 

its content and clear as to its form”;162 and “its precise object was to give a real guarantee 

of stability to the investor.” 163 

150. The statements made by Governor Ji-Yeong are indeed very carefully curated statements, 

where he has used phrases such as ‘within the scope of the competence conferred on them by 

the Laocan law’ and ‘committed to do everything in his power’. Even though the Governor 

said that he would strive to ensure the powerplant would be economically beneficial, it was 

caveated with the limitation that it would be subject to his power. Therefore, none of these 

statements are outright indicative of any assurance giving a real guarantee of stability. 

151. The relevance of this consideration was well explained in Parkerings, where the Tribunal 

held:164 

 

160 Exhibit C-2: Minutes of the Meeting between Ticadian Municipal Government, MFNB and Mountaintop dated 19 

August 2009. 

161 Exhibit C2. 

162 Crystallex, ¶547. 

163 El Paso, ¶377.  

164 Parkerings, ¶334. 
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Lithuania gave no specific assurance or guarantee to Parkerings that no 

modification of law, with possible incidence on the investment, would occur. The 

legitimate expectations of the Claimant that the legal regime would remain 

unchanged are not based on or reinforced by a particular behaviour of the 

Respondent. In other words, the Republic of Lithuania did not give any explicit or 

implicit promise that the legal framework of the Agreement would remain 

unchanged. 

152. On the basis of these reasons, Respondent submits that there have been no statements made 

that could amount to legitimate expectations. 

2. Reliance upon the assurances  

153. For a claim based on legitimate expectations to succeed, Claimant must also prove that it 

relied upon the assurances made by the host State in making the investment. Reliance 

typically refers to a decision to invest capital, in the form of an initial investment following 

the specific representation.165 

154. Claimant’s predecessor MFNB made the investment upon approval by a majority of its 

directors as is noted in the Minutes of the MFNB Board Meeting dated 19 November 2010.166 

155. This meeting took place after the meeting with Governor Ji-Yeong, whose statements therein 

Claimant has submitted give rise to legitimate expectations of stability of the coal-market. 

However, if that were truly the case then there would have been no reason for MFNB’s 

directors to have “criticised the proposal stating that high-value investments in highly 

regulated markets, such as coal generation, should be cautiously approached”.167 

156. This shows that assuming such assurances were made, they were not relied upon by MFNB 

in making the investment. The same is also evidenced by the view of the MFNB directors 

supporting the investment who, instead of relying upon the Governor’s statements, pointed 

to the high return of investment figures and the fact that Respondent has a coal-oriented 

 

165 Suez, ¶226.  

166 Exhibit C-3: Minutes of the MFNB Board Meeting dated 19 November 2010. 

167 Id., line 199. 



KLAESTAD - MEMORIAL FOR RESPONDENT 

36 

economy.168 

3. Reasonableness of the assurances  

157. Respondent submits that the investor’s reliance must also be reasonable.  

158. An assurance must not only be specific, but also it must be legitimate and reasonable from 

an objective point of view. It was noted by the Duke Energy tribunal that the “assessment of 

the reasonableness or legitimacy must take into account all circumstances, including not 

only the facts surrounding the investment, but also the political, socioeconomic, cultural and 

historical conditions prevailing in the host State.”169 The requirement of reasonableness of 

reliance carries the consequence that breach of the standard is determined objectively.170 

159. In Methanex, the tribunal stressed the need for the investor to have a general awareness of 

the regulatory environment in which it was operating as a condition for the application of 

the legitimate expectations doctrine. Methanex had entered into a political economy: “…in 

which it was widely known, if not notorious, that governmental environmental and health 

protection institutions at the federal and state level […] continuously monitored the use and 

impact of chemical compounds and commonly prohibited or restricted the use of some of 

those compounds for environmental and/or health reasons.”171 

160. Similarly, in Parkerings, the tribunal noted that Lithuania was a country in political 

transition and therefore, the investor should have regarded changes in the legislative regime 

as likely. In such a situation, no expectation that the laws would remain unchanged could be 

legitimate, absent an explicit intention to the contrary.172 

161. These principles are squarely applicable in the present case. The coal industry in Laoc was 

highly regulated, and the same was also noted by MFNB as a downside prior to making the 

investment.173 Also, an environmental crisis had emerged in Laoc, in the form of widespread 

 

168 Id., line 204. 

169 Duke Energy, ¶340.  

170 Saluka, ¶304. 

171 Methanex, IV(D), ¶10. 

172 Parkerings, ¶¶335–336. 

173 Exhibit C-3: Minutes of the MFNB Board Meeting dated 19 November 2010, line 199. 
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floods. Until 2015, these floods led to the death of 85,000 people and destroyed 50,000 

houses.174 As a consequence, there was a global trend of moving towards renewables,175 one 

that would undeniably disrupt the coal sector. 

162. At the time the investment was made, there was a growing trend of moving away from 

environmental practices in Laoc as well where draft laws in support of the transition into 

green energy were proposed.176 Later, this trend further grew resulting in the Laocan 

Environmental Union – an environmental political party – assuming control in 2015.  

163. In conclusion, even if there were specific assurances made and those were relied upon, they 

could not have been reasonably relied upon against the backdrop of a severe environmental 

crisis and global trend of moving away from coal-energy. 

B. Respondent has Maintained a Stable and Predictable Legal Framework 

164. Respondent agrees that the FET obligation embraces an obligation upon the host State to 

maintain a predictable and stable legal framework. This view is shared by the award rendered 

in CMS, where the tribunal held that “there can be no doubt … that a stable legal and 

business environment is an essential element of fair and equitable treatment.”177  

165. However, this obligation does not imply a freezing of the legal system. This was recognised 

by the BG Group tribunal,178 which had found a violation of the host State’s FET obligation 

because Argentina “entirely altered the legal and business environment by taking a series of 

radical measures” which disappointed “the specific commitments represented by 

Argentina.”179 

166. Other tribunals have also noted the measure must have radically altered the essential 

characteristics of the legislation in a manner that violates the FET standard.180 In fact, a legal 

 

174 Statement of Uncontested Facts: p. 58, ¶17, line 1473. 

175 Exhibit C-1: IEO Article “Domestic coal sector remains one of the pillars of the Laocan economy” dated 14 May 

2008, p. 9, line 153. 

176 Id., line 159. 

177 CMS, ¶274. 

178 BG Group, ¶298. 

179 Id., ¶307. 

180 Novenergia, ¶682; Eiser, ¶362. 
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framework is “by definition subject to change as it adapts to new circumstances.”181 

167. Respondent submits that while Law 66/2016 has had an impact on the coal legal framework, 

it has not done so in a radical manner and has been done in light of changing circumstances. 

168. It is not radical as Law 66/2016 allows all coal powerplants to continue their operations until 

31 December 2028, permitting them sufficient time to appropriately plan their wind-up or 

transition to other fields. Respondent has also provided additional incentives to enable such 

a transition to renewables.182 

169. Additionally, Claimant as well as other investors were aware of this change before it was 

implemented. Respondent organised various stakeholder meetings where investors were 

made aware, if they already were not, of the strict terms of the Coal Directive.183  

170. Furthermore, this change in the legal framework was made to adapt it to changing 

circumstances. As Respondent will elaborate further in Heading C, an environmental crisis 

had emerged in Laoc causing widespread loss of human life and property. Such a situation 

warranted a modification of the legal framework.  

171. Therefore, Respondent has not failed in maintaining a predictable and stable legal 

framework. 

172. Ultimately, the stability requirement is one that requires not only a drastic change of the legal 

framework but for it to be done unreasonably. In Charanne, the tribunal held that:184  

Claimants could not have the legitimate expectation that the regulatory 

framework…would remain unchanged for the lifetime of their plants. Admitting the 

existence of such an expectation would, in effect, be equivalent to freeze the regulatory 

framework applicable to eligible plants, although circumstances may change. Any 

modification…would then constitute a violation of international law. In practice, the 

situation would be the same that if the State had signed a stabilisation clause or 

adopted a commitment to not modify the regulatory framework. The Arbitral Tribunal 

 

181 AES, ¶9.3.29. 

182 Exhibit C-9: Law 72/2016, p. 19-20. 

183 PO3: p. 69, ¶10. 

184 Charanne, ¶503. 
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cannot support such a conclusion. 

173. The tribunal dismissed the claim in the absence of any evidence of the measure being 

unreasonable, arbitrary, contrary to public interest, or disproportionate.185 Respondent will 

address this hereunder. 

C. In Any Case, Respondent Legally Exercised Its Right to Regulate  

174. Investors’ legitimate expectations cannot restrict the state’s regulatory power over the 

evolutionary character of the economy.186 Tribunals have recognized the State’s right to 

exercise its sovereign power to enact, modify and repeal its laws.187 So, a State is entitled to 

exercise its legislative power even in the presence of legitimate expectations. The burden for 

Respondent is to not act “unfairly, unreasonably or inequitably” in doing so.188 

175. Respondent does agree that host States have to protect investors’ interests, but the same has 

to be balanced with a host State’s inherent right to regulate in matters concerning grave 

public interest or sovereignty.  

176. As noted by the tribunal in Saluka that the determination of a breach of fair and equitable 

treatment “requires a weighing of the Claimant’s legitimate and reasonable expectations on 

the one hand and the Respondent’s legitimate regulatory interests on the other”189 and 

distinguished two elements that are relevant in this regard.  

177. First, the state measure should have the objective of addressing a public interest. In other 

words, it must not be arbitrary.190 Second, the state measure, which has been taken in the 

public interest has to be “reasonably justifiable”.191  

178. Respondent submits that the measure, indeed, addresses a public interest objective. Further, 

it has done so reasonably. 

 

185 Id., ¶537. 

186 Yannaca-Small, p. 405. 

187 Parkerings ¶332. 
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1. Measure does address a public policy concern  

179. Respondent first submits that the measure is not arbitrary as it meets the objective of 

addressing a public policy concern. 

180. Respondent’s measure is aimed at protection of human life and the environment. 

Furthermore, Respondent was empowered to do so, on the basis of Art. IX of the AEIT 

which provides that the AEIT shall not preclude any Contracting Party from adopting or 

enforcing certain measures. It states in particular:192  

Article IX - EXCEPTIONS 

1. The Treaty shall not preclude any Contracting Party from adopting or enforcing 

any measure  

(a) necessary to protect human, animal or plant life or health; …  

Respondent submits that this clause is separate and distinct from the autonomous necessity 

exception under ILC ARSIWA,193 and therefore has to be considered in the context of the 

AEIT’s provisions. 

181. The AEIT also, in its Preamble, reiterates this as an objective, where it points out the 

importance of “protection of health, safety, and the environment”.194 

182. Additionally, Respondent, being a party to the Seoul Agreement, had to take measures for 

the protection of the environment and it is settled law that environment treaties do have 

bearing over investment treaty tribunals.195 Hence, Respondent did have the power to 

implement the Coal Directive, and the exercise of such power is not only recognised but 

approved by international law, including the AEIT. 

183. In support of the rationale of its measure, Respondent relies on Task Force Report196 which 

pointed out a direct correlation between the growth of coal emissions and the intensity of 

 

192 AEIT: p. 64, Art. IX. 

193 Continental Casualty, ¶167. 

194 Id., p. 62, line 1596. 

195 Southern Pacific, ¶¶150-157; Allard, ¶244. 

196 Exhibit R-2: IEO Article “The Government of Laoc is considering capping coal emissions to combat floods” dated 

10 December 2010. 
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floods. It concluded, that even in the absence of empirical evidence, “the most probable (out 

of several) explanations would be that floods occur because of greenhouse emissions made 

by numerous coal plants operated in Laoc.”197 

184. Respondent submits that the present findings, short of finding an exclusive and absolute link 

between the two, nevertheless highlight that there still is a pressing need to reduce emissions 

(of which the coal-industry is a significant contributor) in order to mitigate the damage being 

caused by the floods. Accordingly, Respondent adopted several environmental measures, 

including a ban on diesels and certain plastics, and promotion of electric vehicles.198 

185. Therefore, the measure was directed at achieving a public interest objective.  

186. As was put succinctly by the tribunal in Electrabel, “a measure will not be arbitrary if it is 

reasonably related to a rational policy.”199 This is categorically applicable in the present 

case. 

2. Measure is reasonable and proportionate 

187. Respondent submits that it has enacted the measure reasonably.  

188. Further, the requirement of proportionality is part of the reasonableness standard and of the 

fair and equitable treatment standard.200 

189. Therefore, Respondent will prove that the measure is reasonable and proportional.  

190. For it to be a proportional and reasonable measure, it must be “necessary for that objective, 

and not excessive considering the relative weight of each interest involved”.201  

191. As pointed out above, several measures were taken against different industries giving rise to 

emissions. Therefore, the measure being one of many, was not discriminatory against the 

coal sector. The measure was also reasonable as, in implementing the Coal Directive, 

 

197 Id., line 728.  

198 PO3: p. 70, ¶12, line 1874. 
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maximum amount of time possible was granted to investors.202 Hence, the interests of 

investors were taken into account. 

192. Additionally, it is noted that a government facing a crisis “will face the following choice: (i) 

either pursue a policy that, although contrary to the obligations arising out of a BIT, 

maximizes the probability that the value enshrined in a peremptory norm will be preserved 

as fully as possible, or (ii) simply stick to its BIT obligations, no matter the effects on the 

values preserved by peremptory norms… from a legal standpoint, the first alternative should 

be followed. This is because, once a peremptory norm is at stake (avoiding massive 

deprivations of human rights), every improvement in the probability required to preserve the 

value enshrined in a peremptory norm is not only desirable but also legally required.”203 

193. Further, Respondent was under no obligation to grant any compensation, notwithstanding 

the same was prohibited by the Coal Directive. This is because the right to regulate is the 

“legal right exceptionally permitting the host state to regulate in derogation of international 

commitments it has undertaken by means of an investment agreement without incurring a 

duty to compensate.”204 It is thus widely recognised that legitimate environmental measures 

do not create a right to compensation for any decrease in the value of a foreign investment 

affected by the measures.205 Despite Respondent not being obliged (nor permitted) to provide 

compensation, in order to assist investors adversely affected by this measure, Respondent 

enacted Law 72/2016 to provide extensive benefits and incentives to transition to 

renewables. 

194. This is because governments, in their exercise of regulatory power, can frequently change 

their laws and regulations in response to changing economic circumstances or changing 

political, economic or social considerations. Those changes may well make certain activities 

less profitable or even uneconomic to continue.206 

195. In the interest of good faith and transparency, Respondent consulted relevant stakeholders 
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in the energy industry as well as its internal advisors prior to enacting Law 66/2016. 

However, because of the rather strict terms of the Coal Directive, no consensus was 

reached.207 Hence it cannot be argued that the measure was lacking transparency, as 

Respondent was transparent so far as it was permitted to.  

196. For the aforementioned reasons, Respondent has not violated its FET obligations under Art. 

II(1) of the AEIT. 
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V. PRAYERS 

197. In light of the above, Claimant hereby respectfully requests the Arbitral Tribunal to: 

a. SUSTAIN the challenge brought against the appointment of Mr. Mason; 

b. FIND that the Tribunal does not have jurisdiction to hear the dispute submitted 

by Claimant; 

c. DECLARE that the challenged measure is not attributable to Respondent; and, 

d. DECLARE that Respondent did not violate the fair and equitable treatment 

standard under Art. II of the AEIT. 

 

 

 


