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STATEMENT OF FACTS 

[1] The Republic of Laoc (“Laoc”) is a small developed state. It has a large coastal area and many 

rivers, reaching from the coastal part of the country into virtually all of its inland territories.  

[2] Laoc is a parliamentary republic. The Laocan government is elected by the Parliament, which 

in turn, is established via direct elections. Laoc is a member of a regional economic integration 

organisation called the Association of Sovereign Nations for Economic Cooperation (“ASNEC”), 

created on 3 February 2012 

[3] Like most of the ASNEC Member States, Laoc is a party to numerous bilateral and multilateral 

investment treaties and, in particular, the Treaty Concerning the Encouragement and Reciprocal 

Protection of Energy Investments in the ASNEC Region (“ASNEC Energy Investment Treaty”), 

which was ratified by the Republic of Laoc on 21 June 2012. 

[4] Mountaintop Investments LLC (“Mountaintop”) is a company incorporated in the Republic 

of 1435 Mercuria, a country neighbouring Laoc. Like Laoc, Mercuria is a member of ASNEC and 

has ratified the ASNEC Energy Investment Treaty 28 June 2012. 

[5] Over the last two decades, the economy of Laoc has been steadily growing. It is now 

predominantly based around industrial and agricultural sectors. Because of extensive coal deposits, 

the coal-mining industry and coal-fired energy generation sectors also have played a considerable 

role in the economy of Laoc. 

[6] Domestic electricity production in Laoc is dominated by coal-fired power plants, which are 

supplied by locally extracted coal from the more inland lying areas. In particular, Laoc was 

primarily interested in receiving investments in new coal-fired power plants.  

[7] In August 2009, Mountaintop engaged in protracted negotiations with several local authorities 

of Laoc and got an approval for the construction of a high-efficiency 850 MW coal-fired power 

plant named Ticadia-1.  

[8] In late 2010, Mercurian First National Bank JSC (“MFNB”), which had a long-standing 

relationship with Mountaintop, agreed on providing a significant share of funds — USD 600 

million for the construction of Ticadia-1.On 1 December 2010, Financing Agreement N° 0940394 
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(“Financing Agreement”) was 1460 concluded between the subsidiary of Mountaintop — 

Ticadia-1 LLC — and MFNB itself. 

[9] Historically, many natural disasters, such as floods, occurred in most of the ASNEC Member 

States. However, between 2000 and 2015, the number of floods in the ASNEC countries and their 

magnitude was unusually high, with the ASNEC countries experiencing in total 14 major floods, 

6 of which occurred in Laoc. Over these 15 years, those floods led to the death of 85 thousand 

people, destroyed more than 50,000 houses in various regions of Laoc and caused significant 

damage to the local infrastructure. 

[10] In December 2015, Laoc — against the background of growing internal pressure and under 

the impression of natural catastrophes occurring in Laoc and surrounding countries — gave in to 

the pressure from other Member States of ASNEC and signed, together with other Member States 

and ASNEC itself, the Seoul Agreement on Climate Change (“Seoul Agreement”). The Seoul 

Agreement was ratified by Laoc on 11 January 2016.  

[11] Moved by this treaty, on 17 February 2016, after a short deliberation, the ASNEC Council 

adopted, by majority, Directive 2016/87 on the renewable sources of energy (“Coal Directive”). 

Under the Coal Directive, all coal-fired power plants in the ASNEC Member States shall be phased 

out by 31 December 2028, i.e. in the following 12 years. The Laocan delegate in the ASNEC 

Council voted against the adoption of the Coal Directive but was outvoted.  

[12] According to the law of ASNEC, the Coal Directive is binding upon any of its member States, 

including Laoc, which would have no other option but to implement it. On 6 July 2016, the Laocan 

Parliament implemented the Coal Directive by enacting Law 66/2016 “on the Phase-out of Coal 

Energy on the Territory of the Republic of Laoc” (“Law 66/2016”) prohibiting coal-fired power 

plants by 31 December 2028. Laoc decided to set the maximum possible (i.e., 12 years) deadline 

for phase-out. 

[13] After the introduction of the Coal Directive, Laoc finds itself in a difficult situation as its 

domestic electricity generation is dominated by coal-fired power plants. Against that background, 

LEU adopts Law 72/2016 “on Energy Transition” (“Law 72/2016”). It offers the investors that 

would be affected by the coal phase-out but decide to invest further into the renewable energy 
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sector an option of entering into a 20-year energy supply contract at prices substantially above 

market value. 

[14] Following the enactment of the Coal Directive, the market value of the assets that were 

pledged to MFNB as security under the Financing Agreement dropped significantly.MFNB found 

itself in a difficult situation caused by the lack of liquidity. It started planning to file an investment 

arbitration against Laoc under the ASNEC Energy Investment Treaty. However, to avoid 

insolvency, MFNB decided to sell a part of its credit portfolio to other banks located in the same 

jurisdiction. 

[15] Thus, on 1 July 2017, MFNB and Goliath National Bank JSC (“GNB”) concluded an 

Assignment Agreement according to which the rights under the Financing Agreement with 

Ticadia-1 LLC, all claims against Mountaintop as well as the rights to claim compensation from 

Laoc under the ASNEC Energy Investment Treaty were assigned to GNB in exchange for USD 

150,000,000 (i.e. 25% of the original amount of the loan given by MFNB to Ticadia-1 LLC).  

[16] Roughly one year later, GNB notified its claims to Laoc and commenced the present arbitral 

proceeding under the ASNEC EIT against the Republic of Laoc. 

[17] Due to the fact that some of the ASNEC Member States also relied on coal-powered plants 

for their energy needs, there is a growing number of investment arbitrations against ASNEC and 

its Member States. There, as well as in another case, an investor also nominated the Claimant-

appointed arbitrator, Mr Mason. He made some general comments about his prior experiences with 

environmental rights and his general attitude towards environmental protection in an interview to 

the podcast “The Arbitration Station”. Initially, Respondent decided to file a challenge against Mr 

Mason. 
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PLEADINGS 

I. THE ARBITRAL TRIBUNAL SHOULD DISQUALIFY MR. MASON 

1. The Respondent is challenging Mr.Mason, the arbitrator whom the Claimant appointed1. 

Mr.Mason’s previous conduct in social media and certain views on legal issues related to 

the State's regulative role on the matter of climate change raises prima facie doubts about 

his impartiality.  

2. The Respondent maintains that the article published by International Arbitration News on 

2 June 20192 and Mr.Mason’s social media post related to this article3 have raised grave 

doubts about Mr.Mason’s impartiality. Accordingly, we submit that (A) the Respondent 

filed the challenge in a timely manner, (B) the Respondent’s doubts are objective and 

justifiable, and (C) Mr.Mason failed to disclose circumstances likely to give rise to 

justifiable doubts as to his impartiality. 

A. The Respondent filed the challenge in a timely manner 

3. The first question to be addressed is the timeliness of the challenge. Article 11(1) of the 

UNCITRAL Arbitration Rules states that a party who intends to challenge an arbitrator 

must send notice of its challenge within 15 days after the appointment of the challenged 

arbitrator has been notified to the challenging party or within 15 days after the 

circumstances mentioned in Articles 9 and 10 became known to that party. 

4. The circumstances referred to in articles 9 and 10 are any circumstance likely to give rise 

to justifiable doubts as to the challenged arbitrator’s impartiality or independence. 

5. After becoming aware of Mr.Mason’ activity4 in the Hewer Plants case, Mr.Greene 

decided to check Mr.Mason’s Twitter account and came across a media article retweeted 

by Mr.Mason. Therefore, it is indisputable that the Respondent became aware of his 

involvement in Hewer Plants case and his social media post later than June 3rd. In other 

words, the Respondent had been unaware of Mr.Mason’s involvement in that case before 

 
1 Records, ¶1065 at 42. 
2 Records, ¶1240 at 50. 
3 Records, ¶1270 at 51. 
4 Records, ¶1130 at 45. 
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the abovementioned date. Accordingly, the notice of challenge was sent on 16 June 2019, 

i.e., within the timeframe. 

6. The Claimant may argue that the Respondent failed to send a notice of challenge when the 

podcast called “The Arbitration Station” became available in 20185. However, at the time, 

it did not raise justifiable doubts. Only after more factual circumstances became available, 

his familiarity with the subject matter of this present case was revealed and the 

Respondent’s doubts on Mr.Mason’s impartiality increased. 

B. The Respondent’s doubts are objective and justifiable 

7. Article 10(1) of the UNCITRAL Arbitration Rules reads: 

“Any arbitrator may be challenged if circumstances exist that give rise to justifiable 

doubts as to the arbitrator's impartiality or independence.” 

 

8. This is an objective standard in that it requires not only a showing of doubt, but doubt that 

is justifiable. Doubts are justifiable if they give rise to an apprehension of bias that is, to 

the objective observer, reasonable. Furthermore, as the standard requires an exercise of 

judgment, it is only logical to conclude that all relevant facts and circumstances must be 

considered in reaching that judgment.6 

9. This provides that an arbitrator may be challenged if circumstances exist that give rise to 

justifiable doubts as to her or his impartiality or independence. Mere doubt as to the 

arbitrator’s independence or impartiality is not sufficient. The challenging party must 

demonstrate that the doubt is justifiable. The applicable test is therefore:  

“whether a reasonable, fair-minded and informed person has justifiable doubts as 

to the arbitrator’s [independence] or impartiality, having considered all of the 

relevant facts and circumstances.”7 

 

10. Accordingly, it is not necessary for the Respondent to demonstrate that Mr.Mason lacks 

impartiality; it is instead sufficient to show that there is enough doubt as to that arbitrator’s 

independence or impartiality.8  

 
5 Records, ¶1190 at 48. 
6 Gallo v. Canada ¶19. 
7 Yanacca. p.153, Loretta Malintoppi and Alvin Yap. 
8 Born. pp. 1474-1475. 
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11. Impartiality may be compromised by the fact that the arbitrator has expressed a clear-cut 

view on an issue which is dispositive of the case and on which an arbitrator must by 

definition have an open mind.9 Thus, Mr.Mason’s his firm opinion as expressed on his 

social media post, his appointment in Hewer Plants, and his failure to disclose every 

circumstances, if not subject to impartiality, raises justifiable doubts whether he will be 

able to oversee this case with an open mind. The Respondent is fully confident that 

Mr.Mason is not willing to change his views on the issue of climate change regulations. 

1. The social media post 

12. The tribunal in CC/Devas v India10 noted that an arbitrator may run the risk of being 

disqualified on the basis of his or her views on a legal issue. Correspondingly, Judge Tomka 

was removed due to the fact that he maintained and affirmed his position on the relevant 

legal issue. In this case, Mr.Mason shared the article “First Investment Arbitration Award 

concerning Climate Change Measures” on his Twitter account on 3 June 2019, expressing 

his views on matters of climate change, making critical remarks such as “ground-breaking” 

and “Proud to have served”11. 

13. Moreover, in Canfor v. United States12, an arbitrator appointed by the Claimant, spoke to 

a Canadian government council criticizing U.S. conduct in relation to softwood lumber 

cases, reportedly stating that the United States brought cases challenging Canada’s 

practices relating to softwood lumber exports: 

“Aside from agricultural subsidies, there are other issues that we have with the US. 

Take the softwood lumber dispute, for example. This will be the fourth time we 

have been challenged. We have won every single challenge on softwood lumber, 

and yet they continue to challenge us with respect to those issues. Because they 

know the harassment is just as bad as the process”13 

 

The Tribunal informed the arbitrator that it would accept the challenge if the arbitrator did 

not withdraw from the tribunal. No decision was published regarding the challenge as the 

arbitrator accepted his resignation in April 2003. 

 
9 Patocchi/Niedermaier, ¶251 at 14, Art. 11 
10 CC/Devas v. India, ¶58 at 14.  
11 Records, ¶1570 at 60. 
12 Canfor v. United States, ¶156 at 71. 
13 Legum, ¶243 at 32. 
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14. It was observed in the LCIA decision that where an arbitrator has publicly made negative 

comments about the parent company of one of the parties, in particular how it is managed, 

the way it conducts its business and how experts in arbitration view that company, a fair 

minded and informed observer would conclude that there is a real possibility that the 

arbitrator is biased vis-à-vis that party.14 

15. Furthermore, the IBA Principles, adopted on 24 May 2014, specifically states that an 

arbitrator must be aware of his social media usage and conduct as it may give rise to 

justifiable doubts. Principle 3 on Responsibility states:  

“Lawyers must be sensitive to postings and use of social media that may reveal a 

position that is contrary to that taken by their clients and may impact on particular 

matters.” 

 

16. Therefore, a prior, public statement by an arbitrator characterizing a measure at issue in an 

investment-treaty arbitration can disqualify the arbitrator from serving in that capacity. The 

Tribunal must disqualify Mr.Mason for publicly expressing his views regarding the 

disputed issue. 

2. On the matter of Hewer Plants 

17. The Respondent has researched the background of the case from publicly available 

information and discovered that the factual and legal background of Hewer Plants is very 

similar to those of the present case. Both cases have arisen out of State’s exercise of its 

right to regulate by phasing-out a coal-fired power plant to address a climate change threat. 

Moreover, both cases have ultimately originated from the same measure, namely ASNEC’s 

Directive 2016/86. Given this factual and legal similarity, the Respondent is unconfident 

in Mr.Mason’s impartiality. 

18. In EnCana Corporation v. Ecuador,15 the Tribunal noted:  

“[A]s soon as Dr. Barrera uses information gained from the other Tribunal in 

relation to the present arbitration, a problem arises with respect to the equality of 

the parties. Furthermore Dr. Barrera cannot reasonably be asked to maintain a 

“Chinese wall” in his own mind: his understanding of the situation may well be 

affected by information acquired in the other arbitration. The most he can be asked 

to do is to disclose facts so derived whenever they appear to be relevant to any issue 

before this Tribunal.” 

 
14 LCIA.  

15 EnCana Corporation, ¶45. 
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19. Dr. Barrera’s challenge was a case where previous factual knowledge may unconsciously 

impact certain decisions of the present case. Thus, it is highly doubtful whether Mr.Mason 

can keep a “Chinese wall” in his own mind regarding other information he gained from 

Hewer Plants. 

C. Mr.Mason failed to disclose circumstances likely to give rise to justifiable doubts as to 

his impartiality 

20. According to Article 9 of UNCITRAL Arbitration Rules, Mr.Mason must disclose any 

circumstances likely to give rise to justifiable doubts as to his impartiality or independence 

to the parties unless they have already been informed by him of these circumstances. In 

Mr.Mason’s Statement of Disclosure, he stated “there is no reason why I should not 

serve”16 basing his impartiality of subjective views. 

21. It is worth noting in this regard that the Secretary-General of the PCA held in a challenge 

decision in the case of Belokon v Kyrgyz Republic:  

“in the context of the UNCITRAL Arbitration Rules 1976, that in certain cases, a 

failure to disclose circumstances may in itself give rise to justifiable doubts as to 

the arbitrator’s independence and impartiality.”17 

 

22. Therefore, Mr.Mason’s failure to disclose per se may arouse justifiable doubts. 

23. Consequently, the Respondent’s challenge must be accepted and Mr.Mason shall be 

removed and subsequently replaced, all of which will be done according to the rules 

governing the arbitration proceedings. 

  

 
16 Records, ¶1176 at 47. 
17 Belokon v. Kyrgyz Republic, ¶68 at 12. 
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II. THE CLAIMANT DOES NOT HAVE STANDING 

24. The Respondent submits that this Tribunal lacks jurisdiction over this dispute for the 

following reasons: (A) The Claimant did not make any investment in Laoc and (B) the AA 

is invalid. The jurisdiction is determined by the dispute settlement clause18 of the ASNEC 

EIT and within the Tribunal’s own decision according to Article 23 of the UNCITRAL 

Arbitration Rules. 

A. The Claimant did not make any investment in Laoc 

25. This Tribunal does not have jurisdiction to hear Claimant’s case due to the fact that GNB 

does not own nor, in fact, has it ever made any investment under the ASNEC EIT. The 

only person that could have submitted claims to this Tribunal is MFNB. 

1. MFNB made an investment 

26. The meaning of the term ‘investment’ must be interpreted in the context of each specific 

treaty, in accordance with the relevant principles of international law. According to the 

ASNEC EIT, investment refers to any investment associated with an Economic Activity in 

the Energy Sector.19 Whereas,  

“Economic Activity in the Energy Sector” means an economic activity concerning 

the exploration, extraction, refining, production, processing, utilisation, storage, 

land transport, transmission, distribution, trade, financing, marketing, or sale of 

any energy resources (including natural resources), materials, installations and 

products.”20 

 

27. It is uncontested that MFNB financed the construction of the coal-fired power plant, where 

the construction of T-1 bears fundamental importance for the economic development of 

the region,21 and according to Article 1(3) of the ASNEC EIT, this financing constituted 

an investment. 

2. GNB does not own nor, in fact, has it ever made any investment  

 
18 Records, ¶1715 at 65. 
19 Records, ¶1614 at 62. 
20 Records, ¶1620 at 62. 
21 Records, ¶181 at 10. 
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28. The Claimant may contest that the rights to claim compensation against Laoc is an 

investment mentioned in Article 1(1)(c) of the ASNEC EIT, which states:  

“claims to money and claims to performance pursuant to contract having an 

economic value and associated with an Investment”.  

 

29. However, GNB’s acquired rights cannot fall under this Article as “claims to money” must 

be associated with an investment. The Tribunal, specifically in Petrobart, epitomized that 

there is a logical mistake in the definition “claims to money associated with investment” in 

the Energy Charter Treaty concluding that: 

“If we assume that at least the terms “associated with an Investment” also relate to 

“claims for money”, we are faced with the logical problem that the term 

“Investment” is not only the term to be defined but is also used as one of the terms 

by which “Investment” is defined. This means that the definition is in reality a 

circular one which raises a logical problem and creates some doubt about the correct 

interpretation.”22 

30. In other words, claims to money cannot be interpreted in a logical way where an investment 

is a character to define the investment. Therefore, it is challenging to interpret whether 

GNB’s acquired rights are claims to money.  

31. Furthermore, the Claimant must have conducted substantial economic activities and its 

contested investment (funds) made available to the Host State. As the ASNEC EIT is an 

international treaty specifically aimed at promoting positive economic activity in the 

Energy Sector, it is debatable whether GNB’s claimed contributions are linked with the 

Energy Sector of Laoc. The chapeau specifically provides,  

“Having regard to the importance of sustaining economic growth and development 

in the ASNEC Region through joint efforts in promoting intra-ASNEC investment 

flows.”23 

 

32. This reference provides one of the bases to say that all investments share a common feature 

that they have some positive impact on the host country’s economic development. The 

Tribunal in Abaclat decided its jurisdiction to hear a case dealing with an investment of 

financial nature (dematerialized government bonds). The tribunal noted: 

“with regard to an investment of a purely financial nature, the relevant criteria 

cannot be the same as those applying to an investment consisting of business 

 
22 Petrobart, ¶3 at 72. 
23 Records, ¶1587 at 62. 
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operations and/or involving manpower and property...Thus, the relevant question 

is where the invested funds ultimately made available to the Host State and did they 

support the latter’s economic development”.24 

33. This notion is also supported by the Tribunal in Energorynok, where the Claimant acquired 

its rights to collect a debt through an assignment, faced jurisdictional challenges because  

“the Claimant has offered no proof that it has any financial or equity interest in the 

economic activity it claims its Investment arises out of…The Claimant appears to 

have no ability to exercise substantial influence of the management and operation 

of the transmission of electricity under the APO and never had”.25 

 

34. Thus, it can be concluded that as to date there is no supporting evidence that GNB’s money 

was made available to or positively contributed to Laocan economic prosperity. The price 

of 150 million dollars for the assigned rights is not associated with the construction of the 

coal powered power plant in Laoc. 

B. The AA is not a valid agreement.  

35. Even though GNB contests that they were assigned the rights to bring claim against Laoc 

under the AA between GNB and MFNB, the AA should not be deemed valid under the 

following four main reasons: (a) international investment treaty claims are not assignable, 

(b) the Financial Agreements is of a special character (intuitu personae), (c) the intent of 

the assignment was to profit from a foreseeable dispute, and (d) the timing of the 

assignment raises jurisdictional issues. 

1. International investment treaty claims are not assignable 

36. It is common market practice to sell and buy non-performing loans from a third party. In 

that case the assignor assigns contractual rights to claim to the assignee, whereas the 

assignee becomes a legitimate party of the contract, not a third party. It is uncontested that 

MFNB’s action to sell all rights deriving from the FA was to avoid insolvency. As 

mentioned above, the financing was an investment protected under the ASNEC EIT and 

with it the arbitration agreement from the treaty were encompassed. However, treaty rights 

are not assignable as there is no explicit approval and the claims are separate from the 

actual investment. 

 
24 Abaclat , ¶374. 
25 Energorynok , ¶90-91. 
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37. Assigning treaty claims to a third party is not generally accepted in international laws and 

treaties. However, the ECT clearly allows assignments, including an article on 

subrogation.26 Most BIT’s explicitly allow for such assignments with a subrogation clause. 

Although the wording may vary, the substantial content of these clauses is very similar.27 

Thus, an explicit clause stating so in the treaty is necessary to allow an assignment. 

38. The absence of such regulations in treaties, raises issues and legal discourse whether treaty 

claims can be transferred under domestic and international law and whether such 

assignments are valid. Article 31 of VCLT articulates that the treaty shall be interpreted in 

good faith in accordance with the ordinary meaning to be given to the terms of the treaty 

in their context and avoid obscure results. Legal scholars view that investment claims are 

‘in fact claims filed by individuals for violation of their own rights’, therefore it can 

properly be characterized as a ‘direct’ claim and not a ‘derivative’ one.28 In light of the 

VCLT, it is inappropriate to interpret the treaty clauses that are simply not present.  

39. The clearest views were expressed in Daimler. The Tribunal in Daimler expressed that 

“ICSID claims are at least in principle separable from their underlying investments”. 29 In 

this instance, the sold rights to claim in the AA between MFNB and GNB is separate from 

the investment mentioned in the original FA and the assignment of rights and obligations 

is separate from transferring the capital. Notwithstanding, arguendo, Mihaly v Sri Lanka30 

epitomized how investments claims are not assignable by nature. The Tribunal stated that 

“A claim under the ICSID Convention is not a readily assignable chose-in action,” i.e., 

parties cannot transfer investment claims under the same concept of transferring 

contractual rights under domestic law. In any case, if acceptable, MFNB’s rights to claim 

against Laoc under the ASNEC EIT is not a readily assignable chose-in action. Thus, the 

Respondent contends that the direct claims gained under the ASNEC EIT were not 

assignable in the first place. 

2. The FA is of a special character (intuitu personae) 

 
26 ECT, Art.15. 
27 Bilateral investment treaties 1995-2006: Trends in Investment Rulemaking, UNCTAD ¶3 at 114. 

28 Douglas. pp.151, 181–84. 
29 Daimler, ¶145. 
30 Mihaly v. Sri Lanka, ¶24.  



14 

 

40. Assignment of claims can be allowed in commercial contracts according to the UNIDROIT 

Principle of International Commercial Contracts31, but with a few prerequisites. It states 

“The consent of the obligor is not required unless the obligation in the circumstances is of 

an essentially personal character.” meaning, if the investment obligations are intuitu 

personae the assignee must get prior explicit consent of the obligor, in the present case 

from Laoc.  

41. In Vannessa Ventures32 The Tribunal looked at factual documents to decide whether 

Venezuelan authorities chose Placer Dome due to its special characteristics to carry out a 

Las Cristinas copper exploitation project. The Tribunal regarded the selection process as 

the determining factor. In the present case, in the provisions of a series of documents, 

Mountaintop and Laoc did not consider any other financial institution and the selection 

process was carried out effortlessly due to their close cooperation. It is seen when a 

representative of MFNB was present in every meeting between Mountaintop and Laocan 

authorities33. Mountaintop approached MFNB, “given the large amount that needed to be 

financed”34, where no other smaller financial institution could have lent 600 million 

dollars. As the construction of the first coal powered power plant within the municipality 

of Ticadia, this project was of utmost importance and demanded a high level of 

management and financing from both sides. The Tribunal in Amco35 agreed upon, the 

personal fulfilment of the investor’s obligations in an agreement is not merely a matter of 

responsibility, it is also a matter of latter realization on standards, moral characteristics, 

which were taken into account by the Host State.  

42. The FA was of utmost importance as it was the foundation of the construction progress and 

both Laocan and Mountaintop authorities took into account Mountaintop and MFNB’s 

close cooperation and MFNB and Laoc’s close cooperation. Therefore, from the 

Respondent’s point, MFNB’s obligations were of intuitu personae, and undoubtedly 

Laoc’s authorities as an obligor, should have known beforehand and given consent to it. 

As a consequence, Amco noted “Consequently, it could be concluded, in principle, that the 

 
31 UNIDROIT Principles, Art. 9.1.7.2. 
32 Vannessa Ventures, ¶¶144, 237. 
33 Records, ¶67 at 6. 

34 Records, ¶65 at 6. 
35 Amco, ¶215. 
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total transfer by the investor of the actual performance of his obligations towards the host 

State, without the latter’s consent, amounts to a material failure of the investor’s 

obligations, which might justify the revocation of the licence.”36 In Energorynok,37 

assigned rights to claim a debt, lacked substantial proof of control and ownership, and the 

absence of assent from the Respondent, the Tribunal denied jurisdiction. Given the above 

facts, the Laocan Government must have consented to this AA. Therefore, regardless of 

the outcome, as the FA was of a special character, correspondingly the assignee failed to 

get prior consent from the Respondent. A mere notice the day after does not suffice. 

3. The intent of the assignment was to profit from foreseeable dispute38 

43. According to facts, MFNB was already preparing its claim against Laoc, but instead 

decided to sell its rights to GNB to avoid insolvency.39 As to date, there is no evidence of 

why GNB decided to purchase the rights and obligations from MFNB. This raises issues 

of questionable intent, where GNB’s sole purpose is to profit from this dispute.  

44. In deciding whether a dispute was foreseeable or whether it was a controversy, the tribunal 

of Pac Rim delivered an important insight stating that: 

“the dividing-line occurs when the relevant party can see an actual dispute or can 

foresee a specific future dispute as a very high probability and not merely as a 

possible controversy”.40 

 

45. In January 2017, unable to enforce Mountaintop’s guarantee in a timely fashion, MFNB 

found itself in a difficult situation caused by the lack of liquidity, and started planning to 

file an investment arbitration against Laoc.41 Hence, the dispute was of a high probability, 

rather than a mere controversy. The Claimant might argue that it is appropriate for an 

investor to seek protection when circumstances turn for the worse. However, this is not the 

case for pre-existing disputes. The Tribunal in Tidewater agreed that “an investor to seek 

to protect itself from the general risk of future disputes with a host State”42 by restructuring 

its investment but emphasised that “the same is not the case in relation to pre-existing 

 
36Amco, ¶216.  

37 Energorynok, ¶101. 
38 Emmanuel Gaillard. 
39 Records, ¶1543 at 60. 
40 Pac Rim, ¶2.99. 
41 Records, ¶1540-1543 at 60. 
42 Tidewater, ¶541. 
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disputes between the specific investor and the State”.43 As supported the Gremcitel 

Tribunal viewed: “However, a restructuring carried out with the intention to invoke the 

treaty’s protections at a time when the dispute is foreseeable may constitute an abuse of 

process depending on the circumstances”.44 In simple terms the claims to amount of 450 

million dollars was bought with 150 million dollars by GNB. As stressed by the Tidewater, 

Gremcitel tribunals, the present dispute between specific investor MFNB and Laoc was a 

pre-existing one with a high probability, it is not legitimate to carry out a restructuring with 

an intention to claim large sum of compensation by invoking the ASNEC EIT protections.  

C. The timing of the assignment raises jurisdictional issues 

46. The issue of jurisdiction in relevance to the assignment of claims is directly linked with the 

timing of the assignment45. Tribunals46 ruled that the assignment of claims made after the 

breach and prior to notice of claim raises jurisdictional issues, where an investor establishes 

ways to gain jurisdiction under international treaties, seeking its protection. It is an 

uncontested principle that a tribunal has no ratione temporis jurisdiction to consider claims 

arising prior to the date of the alleged investment, since a treaty cannot be applied to acts 

committed by a State before the claimant made an investment.  

47. The Tribunal of CSOB v. Slovakia had expressed that assignment of the investment or the 

investment treaty claim after the proceedings have commenced does not affect their 

jurisdiction. As it stated: 

"It is generally recognized that the determination whether a party has standing in an 

international judicial forum for purposes of jurisdiction to institute proceedings is made by 

reference to the date on which such proceedings are deemed to have been instituted. 

Since the Claimant instituted these proceedings prior to the time when the two 

assignments were concluded, it follows that the tribunal has jurisdiction to hear their 

case regardless of the legal effect, if any, the assignments might have had on Claimant's 

standing had they preceded the filing of the case." 47 

 
43 Ibid, ¶186. 
44 Gremcitel, ¶185. 
45 Aconquija, ¶60.  
46 CSOB. v. Slovakia, ST-AD GmbH v. Bulgaria. 
47 CSOB. v. Slovakia, ¶31.  
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48. It is indisputable that GNB allegedly acquired its rights to claim against Laoc via the AA 

on July 1, 2017, whereas the notice of arbitration was sent later on January 31 of 2019. 

Accordingly, if for an instance, where MFNB sent its notice to arbitration and assigned its 

rights at a later date with consent to GNB, there would have been no jurisdictional hurdles 

in terms of the timing. In another precedent of ST-AD GmbH v. Bulgaria a German 

company had acquired an ownership stake in a Bulgarian company which was embroiled 

in ongoing disputes with Bulgaria over the acquisition of a tract of land. Four years after 

acquiring its interest in the company, the claimant-initiated arbitration against Bulgaria 

under the Germany–Bulgaria BIT, alleging that its investment had been expropriated. The 

Tribunal rejected jurisdiction on the basis “alleged BIT violations had occurred before the 

claimant acquired its investment”.48 As written:  

“In sum, the Tribunal cannot find any alleged violation that occurred after the 

Claimant acquired the status of a German investor protected by the BIT and, 

therefore, concludes that it does not have jurisdiction ratione temporis over the 

claims presented by the Claimant.”49 

 

49. From the chain of relevant facts, the alleged breach of the enactment of the Law 66/2016 

on July 6 of 2016, subsequently the rights and obligations were allegedly assigned on July 

1, 2017. The Claimant instituted arbitral proceedings after the AA, unlike the case of 

CSOB. Thus, it is justifiable for the current tribunal to deny jurisdiction, similarly with ST-

AD, where the treaty violation occurred before GNB acquired its alleged investments.  

50. Even in cases of non-performing loans or bankruptcies, assignment is a common market 

practice to achieve higher market liquidity in the short term. However, it is worth 

mentioning that, by allowing jurisdiction to hear this claim based on assigned rights of 

international investment treaties, it might or will set precedent to future disputes, where an 

investor with a valid investment assigns treaty rights without a consent from a country to 

a third party. This pattern is one of discouragement. 

  

 
48 Emmanuel Gaillard. 
49 ST-AD GmbH v. Bulgaria, ¶333. 
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III. CHALLENGED MEASURE IS NOT ATTRIBUTABLE TO LAOC 

51. The ASNEC Council adopted the Coal Directive, establishing that all coal-fired power 

plants used on ASNEC Member States should be phased out by 31 December 2028.50 The 

Respondent adopted Law 66/2016 due to the fact that there was nothing the Respondent 

could have done to prevent the Coal Directive from being adopted. Thus, the Respondent 

maintains that Claimant’s claims must also be dismissed as directed against the wrong 

Contracting Party with following arguments.  

52. Firstly, attribution shall be determined by Article 7 of Draft ARIO. Secondly, Laoc had no 

effective control over the implementation of Coal Directive. Thirdly, the ASNEC should 

be responsible for its wrongful act of adopting the Coal Directive. Lastly, the Respondent 

only complied with its international obligation under the Founding Charter.  

A. Attribution shall be determined by Article 7 of Draft ARIO 

53. The criterion for attribution of conduct either to Laoc or the ASNEC is based, according to 

article 7 of Draft ARIO, on the effective control that is exercised over the challenged 

measure taken by the Laocon Parliament placed at ASNEC’s disposal.51 Draft ARIO shall 

be applied in this dispute with the following arguments.  

54. Firstly, the Member States of the ASNEC established lex specialis concerning the 

attribution of an organ’s conduct, as between the Member States and the Association, by 

Article 120 of the Founding Charter of ASNEC. In terms of the attribution, the discussed 

issue shall be governed by Articles 6 and 7 of Draft ARIO.52 In other words, Article 120 

of the Founding Charter should be applied firstly.  

55. Secondly, Draft ARIO reflects the customary rule of international law for the attribution of 

conduct to an organ of State placed at the Organization's disposal53. In several international 

disputes54, the Tribunals applied Draft ARIO. This proves that the Draft is a widely 

accepted customary international law. In this context, Draft ARIO shall be applied in this 

 
50 Records, ¶320 at 16. 
51 Draft Commentary to Article 7, ¶4. 
52 Records, ¶800, Founding Charter, Article 120. 
53 Draft ARIO, Article 6, 7. 
54 Electrabel, ¶6.75; Behrami and Saramati, ¶28-33; Al-Jedda, UKHL 58; H. N. v. The Netherlands, ¶4.8. 
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investment dispute. Specially, Article 7 of Draft ARIO shall be considered as the applicable 

rule in this case, it states that: 

“the conduct of an organ of a State that is placed at the disposal of another 

organization shall be considered an act of the latter organization.55” 

 

56. The Parliament of Laoc enacted Law 66/2016 to implement the mandatory provisions of 

the Coal Directive56. Even though, as stated in the Founding Charter, ASNEC enforces or 

implements its legal acts through the organs of its Member States,57 The Laocan Parliament 

should not be considered a de jure organ of ASNEC. The Respondent considers that the 

Parliament of Laoc is a de facto organ of ASNEC.  

57. A conduct of de facto organs shall be attributable to international organizations if this 

organization has effective control over it. As aforementioned, the attribution of enactment 

of Law 66/2016 depends on effective control of ASNEC. The Respondent claims that the 

Laocan Parliament’s act is not attributable to Laoc.  

B.  Laoc had no effective control over the implementation of the Coal Directive 

58. The principles of international law concerning the attribution of acts performed by an organ 

are not based on rigid and uniform criteria.58 

59. In Behrami and Saramati , the Grand Chamber of the ECtHR made reference to the Draft 

Articles on the Responsibility of International Organisations and analysed the issue 

concerning attribution based on effective control test”.59 The Court finally denied its 

competence ratione personae in this case, since the conduct was attributable to the UN 

which has separate legal personality.60 

60. The ICJ pointed out that the effective control test differs from the strict control test in two 

regards: there is no need to show that the group who committed the wrongful acts was in a 

relation of “complete dependence” to the State but that it acted under its instructions or its 

 
55 Draft ARIO, Article 7. 
56 Records, ¶¶645 at 27, 1510 at 59. 
57 Records, ¶800, Founding Charter, Article 120. 
58 Tádic, ¶117. 
59 Behrami and Saramati, ¶30. 
60 Ibid, ¶144-152. 
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effective control, which must be exercised in relation to the specific acts at stake and “not 

generally in respect of the overall actions taken”.61  

61. On 17 February 2016, the ASNEC Council adopted “Directive 2016/87”.62 In the lex 

specialis of ASNEC, this directive shall be binding upon each Member State.63 “Directive 

2016/87” shall be considered an act of directing in the phase-out of coal plants on the 

territory of the ASNEC countries. In this context, the Respondent maintains that the 

ASNEC had effective control with the following arguments.  

1. Law 66/2016 was enacted under the specific direction of ASNEC 

62. Specially, in Tadic case, the Appeal Chamber holds the view that an individual or organ 

not having the status of a State official under internal legislation can be regarded as a de 

facto organ of the State, and added that: 

“courts have not considered an overall or general level of control to be sufficient, 

but have instead insisted upon specific instructions or directives aimed at the 

commission of specific acts, or have required public approval of those acts 

following their commission.”64 

 

63. The same approach was adopted in Nicaragua for specific internationally wrongful acts of 

these “persons” to be imputable to the United States, it was deemed necessary by the Court 

that these persons not only be paid by United States organs but also act “on the instructions” 

of those organs.65  

64. The Coal Directive stated the specific instructions over the enactment of Law 66/2016, 

including detailed information concerning how the measure of phase-out coal energy 

should be taken and what result should be achieved; indeed, it contained the deadline for 

that measure.66 For instance, Article 7 of this directive states that each Member State shall 

reduce the percentage of its final gross production of energy from coal-fired power plants 

to 0 by 31 December 2028. Moreover, the Respondent could not adopt law with prejudice 

to certain measures adopted by the Association. Therefore, law 66/2016 states that all coal-

fired power plants on the territory of Laoc shall be phased out by 31 December 2028. This 

 
61 Bosnia v. Serbia, ¶400. 
62 Records, ¶320 at 16. 
63 Records, ¶795 at 33; Founding Charter, Art.115.3. 
64 Tadić, ¶132. 
65 Nicaragua, ¶75. 
66 Records, ¶345, 350, 360. 
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means that law 66/2016 did not contain a more specific measure which was not stated in 

the Coal Directive. These evidences prove that the ASNEC directed and adopted the 

specific instruction over the challenged act of the Laocan Parliament. 

2. Laoc could not prevent the Coal Directive from being adopted 

65. “Effective control” includes not just giving orders, but also the capacity to prevent 

wrongdoing.67 

66. Laoc conferred the competence of the ASNEC to adopt the policy as to environmental and 

energy issues in accordance with the relevant articles of the Founding Charter.68  

67. The Coal Directive should be considered as policy related to environmental and energy 

issues based on its aim.69 The Member states shall implement the environment policy 

without prejudice to certain measures adopted by ASNEC.70 Thus, it is considerable that 

Laoc could not adopt a law which shall prejudice the Coal Directive. 

68. Moreover, it should be highlighted that even though the Council member from Laoc voted 

against the adoption of the Coal Directive, she was outvoted. In other words, the 

Respondent was forced to act in the way it did. However, within the legislative power, it 

exercised the latter to the benefit of investors in the coal sector by setting the maximum 

deadline for the phase-out of coal-fired power plants possible under the Coal Directive, 

thus allowing them to maximise the returns from their power plants under the 

circumstances.71 

69. Furthermore, Laoc finds itself in a difficult situation as its domestic electricity generation 

is dominated by coal-fired power plants after the introduction of the Coal Directive.72 In 

other words, the Coal Directive established a difficult situation which is not desired by 

Laoc. Thus, only can the ASNEC terminate the alleged measure which interferes with the 

rights of investors. For the purpose of softening this situation, Laoc adopted Law 72/2016 

which the investors that would be affected by the coal phase-out but decide to invest further 

 
67 Dannenbaum, Introduction. 
68 The Founding Charter, Article 61, 62.1, 62.2, 75. 
69 Records, ¶325 at 16. 
70 Records, ¶770, the Founding Charter, Article 62.  
71 Records, ¶650 at 27. 
72 Records, ¶1515 at 59. 
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into the renewable energy sector had an option of entering into a 20-year energy supply 

contract at prices substantially above market value.73 

70. Thus, it is reasonable that there was nothing the Respondent could have done to prevent 

the Coal Directive from being adopted. 

C. ASNEC should be responsible for its wrongful act of adopting the Coal Directive 

71. In the present case, as above mentioned, the challenged measure is not attributable to 

Respondent. From the following perspective, the Respondent claims that the ASNEC 

should be responsible for its wrongful solely. The reason is that Draft ARIO Article 7 

applies only in situations where the conduct of State organs is not attributable to the State.74 

Thus, within the scope of this section, the Respondent argues that there shall be no dual 

attribution, as well as it is possible that the ASNEC shall be responsible for its act which 

violated its obligation.  

1. ASNEC is subject of international law possessing international legal personality 

72. In the Reparations case, the ICJ dealing with the extent of the personality of international 

organizations stated that: 

“the rights and duties of an entity such as the Organization must depend upon its 

purposes and functions as specified or implied in its constituent documents and 

developed in practice”.75 

 

73. These are the criteria for assessing whether an international organization possesses 

international legal personality, it follows: 

“(i) Permanent association of States, with lawful objects equipped with organs. (ii) 

Distinction in terms of legal powers and purposes between the organization and its 

member States. (iii) Existence of legal powers exercisable on the international plane 

and not solely within the national systems of one or more States.”76 

 

74. An organisation that does not meet these criteria might be treated as a mere organ common 

to these States and acting on their behalf.77 

 
73 Records, ¶1525 at 59. 
74 Johansen, ¶2.5.4. 
75 The reparation case, ¶180.  
76 Ian Brownlie, ¶677. 
77 Seryested, ¶57.  
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75. ASNEC is a permanent association of States which was established based on the Founding 

Charter. The Founding Charter set a number of objectives for the Association, such as; "to 

ensure the economic and social progress of their peoples (...); to strengthen the unity of 

their economies, (...); to promote cross-border investment and foster fair stable investment 

conditions (...)78. In order to attain its objectives, the Association shall adopt regulations, 

directives, decisions, recommendations, and opinions; in addition, the Association enforces 

"its legal acts through the organs of its Member States.79  

76. As mentioned before, the distinction in terms of legal powers and purposes between 

ASNEC and its Member states shall be determined according to their nature. Rights and 

obligations of ASNEC were stated in the Founding Charter. In other words, it should be 

defined based on the extent of what was stated in the Founding Charter, while the legal 

powers of its Member States are rooted from its sovereignty.80 

77. Moreover, it is proved that ASNEC is considered a separate international subject according 

to the certain part of Seoul agreement81 and the Energy Investment Treaty. In this context, 

the international obligations of ASNEC should be interpreted separately from its Member 

States. Therefore, ASNEC has a separate international legal personality.  

2. ASNEC is obliged under the Energy Investment Treaty 

78. According to the commentary, the international organization only incurs international 

responsibility if the “act would be internationally wrongful if committed by that 

organization”.82 Responsibility would be thus linked to the breach of an obligation binding 

on the international organization, when the organization contributed to the breach.83 

79. In other words, an organization cannot do by another what it cannot by itself. On the other 

hand, an organization is not bound by obligations of another State vis-à-vis third States.84 

This basic principle is also embodied in articles 34 and 35 of the 1969 Vienna 

Convention.85 

 
78 Records, ¶¶740, 745 at 32 . 
79 Records, ¶¶790, 800 at 33. 
80 The Reparation Case, ¶180. 
81 Records, ¶¶845, 1585 at 35. 
82 Draft ARIO, Article 15 (b).  
83 Draft Commentary to Article 14, ¶2. 
84 Draft Commentary 2001 to article 16. 
85 VCLT, Article 35 and 36.  
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80. Furthermore, in Charanne case, the tribunal stated that: 

“the EU ... may have legal standing as the Respondent in an action based on the 

ECT86... An investor may well sue the EU based on allegedly unlawful acts 

committed by it.”87 

 

81. In fact, ASNEC is a Contracting party to the ASNEC EIT.88 Moreover, MFNB made 

investment within the area of ASNEC. This indicates that the ASNEC is obliged under this 

treaty to protect foreign investor’s rights. In this regard, the ASNEC shall be responsible 

for its own violation under the ASNEC EIT. As above mentioned, this dispute is related to 

the allegedly unlawful acts committed by ASNEC. Consequently, ASNEC’s conduct of 

adopting the Coal Directive should be challenged solely.  

3. The determination of the responsibility of the ASNEC is a prerequisite process 

82. The Respondent claims that, in the present case, the Monetary principle89 shall be applied, 

i.e. the tribunal shall not address the question of the admissibility of judicial proceedings 

to establish the responsibility of the organization in the absence of or without the consent 

of that organization. The Monetary Gold principle is concerned with the admissibility of 

claims in international judicial proceedings.  

83. ICJ has repeatedly affirmed that it cannot decide on the international responsibility of a 

State if, in order to do so, “it would have to rule, as a prerequisite, on the lawfulness”90 of 

the conduct of another State, in the latter’s absence and without its consent.  

84. Therefore, the Respondent claims that the conduct of the ASNEC should be firstly 

challenged.  

D.  The Respondent only complied with its international obligation under the Founding 

Charter 

85. The Respondent maintains that its act of implementing the Coal Directive is an 

international obligation under the Founding Charter due to the fact that the ASNEC law is 

an international law, and the Energy Investment Treaty confirms it.  

 
86 Charanne, ¶429. 
87 Ibid ¶431.  
88 Records, ¶1585 at 62. 
89 Monetary Gold, p. 19, at p. 32; Nauru, p. 261,¶ 55. 
90 East Timor at p. 90, p. 102,¶29; Legality of the Threat or Use of Nuclear Weapons p. 226, at p.105, ¶35. 
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1. Implementing the Coal Directive is an international obligation 

86. In Electrabel, the Tribunal noted that Community law is international law. It reads: 

“EU law is international law because it is rooted in international treaties; and both 

Parties accepted, of course, that the EU Treaties are legal instruments under public 

international law … Both Belgium and Hungary are parties to this multinational 

treaty and are bound by it, just as they are parties to another multinational treaty, 

the ECT. The intersection of these two treaties is thus not one of “international” 

law versus “internal” law, but rather one of two multinational treaties on the same 

plane in the hierarchy of international law, as between the State Parties who are 

bound to both.” 91 

 

87. From this perspective, ASNEC law, including the Coal Directive, should be considered as 

an international law because it is rooted in an international treaty named the Founding 

charter. Thus, Respondent’s obligation to implement the Coal Directive is an international 

obligation. It is essential to highlight that the Respondent is accountable in the event that 

the Respondent did not perform its obligation to enforce or implement a legal act of the 

Association in accordance with the ASNEC Founding Charter92, including suspension of 

certain rights deriving from the Founding Charter and imposition the lump sum or penalty 

payment.93  

88. Additionally, in Electrabel, The Tribunal noted that: 

“In summary, from whatever perspective the relationship between the ECT and EU 

law is examined, the Tribunal concludes that EU law would prevail over the ECT 

in case of any material inconsistency.”94 

 

89. From this perspective, ASNEC law also should have been respected firstly because of its 

hierarchical nature.  

90. Therefore, the act of adopting Law 66/2016 related to Laoc was a performance of its 

international obligation under the Founding Charter.  

91. In conclusion, the Respondent maintains that the act of adopting the challenged measure 

was committed under effective control of ASNEC. Therefore, the conduct of the ASNEC 

should be challenged before an international tribunal owing to the fact that it can be a 

Respondent under international law. Moreover, the Respondent claims that, in this dispute, 

 
91 Hartley, ¶1-35.  
92 Records, ¶¶ 815,825, Founding Charter, Article 124. 
93 Ibid. 
94 Electrabel, ¶4.191. 
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it is considerable that the determination of the responsibility of the ASNEC is a prerequisite 

in order to make a considerable decision and ensure the protection of foreign investors in 

the ASNEC region.  

2. Implementing the Coal Directive is accepted by the ASNEC EIT 

92. On the other hand, the Respondent maintains that the ASNEC EIT accepts that Laoc shall 

comply with the Coal Directive with the following argument. 

93. In Electrabel, the Tribunal viewed that the ECT’s historical genesis and its text are such 

that the ECT should be interpreted, if possible, in harmony with EU law. 95 It acknowledged 

that: 

“… as a matter of legal, political and economic history, the European Union was 

the determining actor in the creation of the ECT. As noted above, Respondent 

submitted that “the ECT was the brainchild of the European Union.”96 

 

94. Also, it reads: 

“… the two texts should be reconciled if possible, for three important legal reasons. 

The first derives from the ECT’s genesis: it would have made no sense for the 

European Union to promote and subscribe to the ECT if that had meant entering 

into obligations inconsistent with EU law. The second derives from one of the 

ECT’s objectives: it is an instrument clearly intended to combat anti-competitive 

conduct, which is the same objective as the European Union’s objective in 

combating unlawful State aid. The third derives from the ECT’s implicit 

recognition that decisions by the European Commission are legally binding on all 

EU Member States which are party to the ECT.”97 

 

95. Firstly, as regards the parties, The EIC was ratified and negotiated after the Founding 

charter which is the founding agreement between the Member States of ASNEC.98 In 

accordance with Article 32 of the VCLT, the ASNEC EIT’s text can be interpreted in 

conformity with the circumstances of its conclusion.  

96. In terms of this interpretation, in Electrabel, the Tribunal pointed that: 

“the ECT’s conclusion by the European Union and its Member States at that time 

should be presumed, in the absence of clear language or cogent evidence otherwise, 

to have been made in conformity with EU law.” 

 
95 Electrabel, ¶4.130. 
96 Ibid, ¶4.146. 
97 Electrabel, ¶4.133. 
98 Records, ¶735 at 32. 
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97. In this context, The ASNEC EIT should be interpreted that it has been made in conformity 

with the ASNEC law, i.e. the ASNEC and its Member States agreed that ASNEC EIT could 

not contradict the ASNEC law.  

98. Secondly, the ASNEC EIT and the ASNEC law contains and recognises the common 

objectives concerning the environmental issue and energy sector.  

99. Contracting parties of the ASNEC EIT desired and recognized to achieve objectives in a 

manner consistent with the protection of health, safety, and the environment99, while the 

Member States of the ASNEC negotiated that their policy on the environment shall 

contribute to pursuit of the promoting measures at the international level to deal with 

regional or worldwide environmental problems, and in particular, combating climate 

change.100  

100. Therefore, it is considerable that the objectives of the ASNEC EIT and the ASNEC law are 

and remain similar as regards to the environment and energy sector. 

101. Thirdly, the ASNEC EIT recognises that the ASNEC Member States will be legally bound 

by decisions of the ASNEC Council under the ASNEC law. Article 1(5) ASNEC EIT 

acknowledges the ASNEC as: 

“... means an organisation constituted by states to which they have transferred 

competence over certain matters a number of which are governed by this Treaty, 

including the authority to take decisions binding on them in respect of those 

matters.”101 

102. In Electrabel, the Tribunals noted: 

“...The ECT acknowledges the authority of the European Union (as an REIO) to 

take binding decisions under EU law on EU Member States which have signed the 

ECT, including Respondent. Neither Party refutes this binding character of such 

decisions under EU law.”102 

 

103. In the present case, the ASNEC EIT acknowledges the authority of the ASNEC to adopt 

acts which are binding upon its Member States.  

104. Moreover, the ASNEC EIT stated that the Contracting parties shall reaffirm their 

commitments under the international environmental agreements, and will ensure its 

 
99 Records, ¶1590 at 62. 
100 Records, ¶755 at 32, the Founding Charter, Article 65. 
101 Records, ¶1630 at 63. 
102 Electrabel, ¶4.168. 
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commitment fully.103 In fact, the Coal directive was also adopted based on its obligation 

under the Seoul Agreement.104 Consequently, it is reasonable that the ASNEC EIT 

recognises that the Contracting Parties shall be complied with its performance under the 

international environmental agreements.  

105. From this perspective, Implementing the Coal Directive is accepted by the Energy 

Investment Treaty due to the abovementioned facts.  

106. In conclusion, Laoc complied with its international obligation to implement the Coal 

Directive under effective control of ASNEC, as well as, the Contracting Parties of the 

ASNEC EIT recognises that the Member States of the ASNEC shall be directed under the 

ASNEC Council due to the confirmation that the ASNEC law shall be binding over their 

Member states. Furthermore, it confirms that the Contracting Parties shall ensure their 

commitments under international environmental agreements in any circumstances. To this 

extent, it should be noted here that the Respondent has no discretion to take any other 

measures and pay compensation to Claimant.105 

107. In the ASNEC region, the several disputes related to the Coal Directive, which was adopted 

by the ASNEC Council, have arisen recently before the international arbitral tribunals. In 

the case Hewer Plants JSC v. Wellfalcon, the arbitral tribunal has ruled that international 

responsibility for the coal phase-out should be attributed to ASNEC, not Wellfalcon.106  

108. In other words, in the present case, the challenged measure should be considered as 

attributable to Laoc. 

  

 
103 Records, ¶1680 at 64, EIT, Article 7(3). 
104 Records, ¶325 at 16. 
105 Records, ¶350 at 17. Coal Directive, Article 7(3).  
106 Records, ¶1260 at 50. 
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IV. LAOC DID NOT VIOLATE ARTICLE II(1) OF ASNEC ENERGY INVESTMENT 

TREATY 

109. Laoc’s enactment of Law 66/2016 do not amount to a violation of FET standard under the 

ASNEC EIT. (A) The tribunal shall apply a high standard in finding a breach of FET 

standard. (B) Laoc did not frustrate the Claimant’s legitimate expectation. (C) Exceptions 

in Article IX of ASNEC EIT exculpates Laoc of responsibility. 

A. The tribunal shall apply a high standard in finding a breach of FET standard 

110. The scope of FET standard in ASNEC EIT shall be limited by customary international law. 

Alternatively, violation of an autonomous FET standard requires a high threshold. 

1. The FET standard in ASNEC EIT shall be limited by customary international law 

111. Article II(1) of ASNEC EIT makes reference to international law.107 Consequently, this 

cannot be considered an unqualified formulation of a stand-alone obligation to provide 

FET. 

112. Under international law, FET requirement is generally understood to “provide a basic and 

general standard which is detached from the host State’s domestic law.”108 Tribunal shall 

understand it to require an international minimum standard that is separate from domestic 

law, but that is, indeed, a minimum standard.109 

113. Respondent acknowledges that “the content of the minimum standard should not be rigidly 

interpreted and it should reflect evolving international customary law,”110 but the threshold 

for finding a violation of the minimum standard of treatment still remains high.111 Tribunal 

in Glamis Gold even found that “the fundamentals of the Neer standard still apply 

today,”112 i.e. an act must be sufficiently egregious and shocking – a gross denial of justice, 

manifest arbitrariness, blatant unfairness, a complete lack of due process, evident 

 
107 Records at 62. 
108 Dolzer, p. 58; AMT. v. Zaire, pp. 60–86. 
109 Genin v. Estonia, ¶367. 
110 Thunderbird v. Mexico, ¶194. 
111 Thunderbird ¶194; Cargill v. Mexico, ¶¶284–285. 
112 Glamis Gold, ¶616. 
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discrimination, or a manifest lack of reasons113 – so as to fall below accepted international 

standards. 

114. Accordingly, this tribunal must interpret the FET standard restrictively and find that the 

enactment of Law 66/2016 is not sufficiently egregious or shocking since the law was 

premised on environmental necessity and was foreseeable to a sophisticated investor like 

MFNB. 

2. Autonomous FET standard requires a high threshold 

115. In arguendo, even if FET standard stipulated in ASNEC EIT was to be considered an 

unqualified standard, it still should be equated to minimum standards.114 Thus, it requires 

a high threshold and is subject to literal interpretation in context of BIT. 

116. When interpreted "in good faith in accordance with the ordinary meaning to be given to 

the terms of treaty in their context and in the light of its object and purpose,”115 ASNEC 

EIT was made not only to protect investors’ rights but also to achieve investment 

promotion “in a manner consistent with the protection of health, safety, and the 

environment”116 and to improve environmental laws.117 The treaty also exclusively 

provides for exceptions118 and regulations concerning environmental aspects.119 

117. Accordingly, FET obligation in Article II(1) shall be interpreted taking into consideration 

the high level of protection of Contracting Parties’ regulatory powers in the area of 

environment and public health and safety. Thus, even if Article II(1) included an 

unqualified FET obligation, Law 66/2016, which is an environmental protection 

regulation, do not amount to violation under the treaty. 

B. Laoc did not frustrate Claimant’s legitimate expectations 

 
113 Neer v. Mexico, p.60. 
114 OECD Draft Convention p.120; OECD Report ¶36, p 12. 
115 VCLT Article 31(1). 
116 ASNEC EIT, Preamble ¶1593-1594. 
117 ASNEC EIT, Article VII(1). 
118 ASNEC EIT, Article IX. 
119 ASNEC EIT, Article VII. 
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118. The tribunal in Waste Management concluded that to find violation of FET obligation it is 

“relevant that the treatment is in breach of representations made by the host State which 

was reasonably relied on by the claimant”.120 

119. In order to evaluate the relevance of legitimate expectation applied within FET standard 

and whether a breach has occurred, relevant factors include: the specificity of the 

undertaking allegedly relied upon, considering moreover that political statements have the 

least legal value, regrettably but notoriously so.121 Good faith, absence of discrimination, 

relevance of the public interest pursued by the State, and accompanying measures aimed 

at reducing the negative impact are also to be considered in order to ascertain fairness. 122 

120. However, both Governor Ji-Yeong’s politically motivated representations and the 

regulatory framework of Laoc did not give rise to any legitimate expectation that the 

Claimant could have reasonably relied on. Moreover, the enactment of Law 66/2016 could 

not have infringed any legitimate expectation as it was a reasonable, non-discriminatory 

measure in pursuit of environmental protection and public interest taken in good faith. 

1. The Claimant did not have any legitimate expectation 

121. Protection of legitimate expectations under the FET standard occurs under well-defined 

limits,123 and the scope of the treaty’s protection of foreign investment against unfair and 

inequitable treatment cannot exclusively be determined by foreign investors’ subjective 

motivations and considerations. Accordingly, investors’ expectations, in order for them to 

be protected, must rise to the level of legitimacy and reasonableness in light of the 

circumstances.124 

122. The expectations of MFNB were illegitimate and unreasonable because the alleged 

political representations made by Governor Ji-Yeong were informal, unspecific and there 

is no evidence that MFNB relied on them when making the investment. Furthermore, the 

legal framework of Laoc could not have aroused legitimate expectations. 

a. Representations made my Governor Ji-Yeong did not create legitimate expectation 

 
120 Ibid. aka Waste Management, ¶98. 
121 Continental Casualty, ¶261. 
122 Continental Casualty, ¶261. 
123 Crystallex v. Venezuela, ¶547. 
124 Saluka, ¶304. 
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123. Thunderbird v. Mexico presents a clear case where the investor could neither invoke 

contractual commitments with the host state, nor any unilaterally granted administrative 

act.125 Even the dissenting arbitrator in Thunderbird conceded that “a legitimate 

expectation is assumed more readily if an individual investor receives specifically formal 

assurances that display visibly an official character. The threshold is thus quite high”.126  

124. In this case, the representations alleged by the Claimant to have created legitimate 

expectation are all informal except for the license, which explicitly contemplates 

compliance to regulatory changes.127 The Respondent notes that there is no other official 

document issued, stabilization clause signed or any contractual commitment whatsoever. 

125. Moreover, confirming the view adopted in Continental Casualty,128 the tribunal in El Paso 

observed that political  

“statements may have induced investors to decide to invest in the country. But it is 

one thing to be induced to make an economic decision by political proposals, and 

another to be able to rely on these proposals in order to claim legal guarantees. Such 

political declaration did not equate to specific commitments to foreign investors not 

to modify the existing framework, which was designed to attract them”.129 

 

126. The tribunal further found that:  

“no reasonable investor can have such an expectation unless very specific 

commitments have been made towards it or unless the alteration of the legal 

framework is total”130 and that the “declaration made by the President of the 

Republic clearly must be viewed by everyone as a political statement, and this 

Tribunal is aware, as is every individual, of the limited confidence that can be given 

to such political statements in all countries of the world”.131 

 

127. The representations made by Governor Ji-Yeong were vague political statements, and as 

pointed out by the Claimant, Governor Ji-Yeong even presented T-1 as one of his key 

achievements in a re-election campaign.132 Therefore, regardless of whether MFNB was 

ultimately induced to invest, they could not have reasonably relied on Governor Ji-Yeong’s 

representations in making their investment. 

 
125 Thunderbird, ¶¶145-166. 
126 Thunderbird, Separate Opinion Thomas Wälde, ¶32. 
127Records, R-1 at 30 ¶710-711. 
128 Continental Casualty, ¶261. 
129 El Paso v. Argentina, 396. 
130 El Paso v. Argentina, 374. 
131 El Paso v. Argentina, 395. 
132 Records, ¶¶79-80 at 6. 
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128. Representations must be specific as to their addressee and specific regarding their object 

and purpose.133 

129. First, specificity means individualization, i.e., the promise or representation is addressed 

to the individual investor, and not to the generality.134 Accordingly, Governor Ji-Yeong’s 

“I am also committed to ensuring we maintain favourable conditions for foreign investors 

so that we can see more projects like Ticadia-1 in the future”135 remark should be ruled out 

for not specifically addressing MFNB.  

130. Second, the representations must have specifically ensured that T-1 would operate until the 

end of its useful lifetime or at least that the laws governing this particular aspect would not 

change. However, Speaker of the Parliament’s statement that he “sees no reason to fix 

something that is clearly not broken and regularly contributes to our economy”,136 

Governor Ji-Yeong’s instruction to government officials to cooperate “to the fullest extent 

possible not only during the construction process but also after the launch of Ticadia-1”,137 

statement that “he is committed to do everything in his power to ensure that operation of 

the plant would be economically beneficial both for Ticadia and Mountaintop”, and effort 

“to convince our partners that from an economic perspective, Ticadia would be the best 

place in Laoc to build a power plant”138 all do not specifically guarantee the alleged 

expectation of 40 years of operation or freezing of the law of Laoc in that regard. These 

representations are thereby “at best ambiguous and largely informal”.139 

131. Furthermore, only legitimate expectations formed at the time of investment140 shall be 

considered legitimate and merit protection.141 Governor Ji-Yeong’s “I will do all in my 

power to ensure that our friends from Mountaintop and MFNB, who have graced us with 

Ticadia-1, are treated fairly and to help them in any possible way”142 remark made during 

a weekly press conference on 7 July 2016 shall not even be considered by this tribunal. 

 
133 El Paso v. Argentina, 375. 
134 El Paso v. Argentina,¶¶ 375-377; Michele Potestà, p. 21. 
135 Records, C-3, ¶¶293-294 at 14. 
136 Records, C-1, ¶¶162-163 at 9. 
137 Records, C-2 ¶¶182-183 at 10. 
138 Records, C-5 ¶¶288-289 at 14. 
139 Feldman v. Mexico, ¶149. 
140 Saluka, ¶306; Parkerings v. Lithuania, ¶¶ 331-3; EDF v. Romania, ¶¶216-9. 
141 McLachlan, p.234. 
142 Records, PO3, ¶1 at 67. 
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132. For Governor Ji-Yeong’s official and unofficial visits to neighbouring countries143 and 

presentations at investment forums in Mercuria144 advertising coal-friendly policies of 

Laoc and stable investment climate in the region,  

“such political and commercial incitements cannot be equated with commitments 

capable of creating reasonable expectations protected by the international 

mechanism of the BIT”.145 

 

133. It is also established that “an expectation is legitimate if … the investor took into account 

[representations] in making the investment”.146 From the summary of deliberations of 

MFNB’s board meeting,147 it is clear that MFNB did not rely on or take into account 

Governor Ji-Yeong’s representations as they were never contemplated or pointed out when 

they were making the decision to invest. 

134. The Respondent stresses that the representations alleged to have created legitimate 

expectation were never reflected in any official document, including the Operational 

License.148 

135. Consequently, Governor Ji-Yeong’s representations did not create any legitimate 

expectation as they were political, unofficial, unspecific and were not relied on by MFNB.  

b. Legal framework of Laoc did not create legitimate expectations 

136. Laws of a State shall not be considered as a stabilisation clause and cannot give rise to 

legitimate expectation protected under international law by itself. In order to invoke the 

violation of legitimate expectations, it is necessary that a specific commitment of the State 

exists.149 In other words, in the absence of a specific commitment, an investor cannot have 

a legitimate expectation that existing rules will not be modified.150 

137. It was substantially demonstrated in the previous section that there was no specific 

commitment made by Laoc. Furthermore, there is no indication that the laws pertaining to 

 
143 Records, C-5, ¶296 at 14. 
144 Records, PO3, ¶1 at 67. 
145 El Paso v. Argentina, ¶392. 
146 Parkerings v. Lithuania, ¶331. 
147 Records, C-3 at 11. 
148 Records, R-1 at 30. 
149ADF. v. USA ¶63; Biwater v. Tanzania ¶111; Ulysseas ¶249; Toto Construzioni, ¶244. Dolzer & Schreuer pp. 

148-149. 
150 Charanne v. Spain, Award, ¶499. 
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coal-fired power plants included any language from which it can reasonably be inferred 

that those laws would remain untouched for the rest of the regulatory lives of the plants. 

138. The Claimant may argue that Law 66/2016 altered regulatory framework pertaining to a 

specific group of investors in the coal energy sector, but to convert a regulatory standard 

into a specific commitment of the state, by the limited character of the persons who may 

be affected, would constitute an excessive limitation on power of states to regulate the 

economy in accordance with the public interest.151 

139. It is not the investment treaties’ purpose that States guarantee that the economic and legal 

conditions in which investments take place will remain unaltered ad infinitum. FET does 

not imply the stability of the legal and business framework. Economic and legal life is by 

nature evolutionary.152 

140. The tribunal in Electrabel observed that: 

“while the investor is promised protection against unfair changes, it is well 

established that the host State is entitled to maintain a reasonable degree of 

regulatory flexibility to respond to changing circumstances in the public interest. 

Consequently, the requirement of fairness must not be understood as the 

immutability of the legal framework, but as implying that subsequent changes 

should be made fairly, consistently and predictably, taking into account the 

circumstances of the investment.”153 

 

141. The tribunal in CMS v. Argentina further reasoned that: 

“it is not a question of whether the legal framework may need to be frozen as it can 

always evolve and be adapted to changing circumstances, but neither is it a question 

of whether the framework can be dispensed with all together when specific 

commitments to the contrary have been made. The law of foreign investment and 

its protection has been developed with the specific objection of avoiding such 

adverse legal effects.”154 

 

142. Lastly, a foreign investor has to make its business decisions and shape its expectations on 

the basis of the law and the factual situation prevailing in the country as it stands at the 

moment of the investment.155 However, sophisticated investor like MFNB could have 

foreseen the imminent regulatory changes because green energy bills were submitted in the 

 
151 Charanne v. Spain, ¶493. 
152 El Paso v. Argentina, ¶¶350, 352. 
153 Electrabel v. Hungary, ¶7.77. 
154 CMS v. Argentina, ¶277. 
155 Frontier v. Czech, ¶287. 
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parliament as early as 2008,156 flooding had been worsening since 2000, and the 

Government of Laoc was officially considering capping coal emissions to combat floods 

and formed a task force, which concluded 9 days prior to the commencement of 

construction of T-1 that floods occur most probably due to greenhouse emissions by coal 

plants.157  

143. Thus, it was unreasonable to expect that environmental laws would remain unaltered for a 

duration of over 40 years. In fact, the Operating License, which is the only official 

document issued by Laoc, explicitly contemplates regulatory changes and require 

compliance to such alterations.158 Moreover, there was a global trend of transitioning into 

green energy,159 and as recognized by three directors of MFNB, that coal generation sector 

was a highly regulated market.160 So, the specific circumstances relevant to MFNB’s 

investment strongly suggested at future legal reforms. 

144. If it was possible to derive legitimate expectations from the legal framework of Laoc, it 

would mean any modification, even minor changes, in the law would constitute a violation 

of international law. This conclusion is unreasonable and should not be supported.161 

Consequently, MFNB could not have derived legitimate expectation from the legal and 

economic framework of Laoc. 

2. Enactment of Law 66/2016 did not frustrate the Claimant’s legitimate expectations 

145. A finding that there has been a violation of investor’s expectations must be based on an 

objective standard or analysis, as the mere subjective belief that could have had the investor 

at the moment of making of the investment is not sufficient.162 It was established that the 

FET obligation in the ASNEC EIT shall be applied restrictively in the context of 

environmental regulations. Accordingly, highly unreasonable and disproportionate act by 

Laoc in bad faith shall be considered as a breach of FET, which is part of the bona fide 

principle in international law.163 

 
156 Records, C-1, ¶¶159-160 at 9. 
157 Records, R-2 ¶¶724-726 at 31. 
158 Records, R-2, ¶¶710-711 at 30. 
159 Records, C-1, ¶153 at 9. 
160 Records, C-3 ¶¶199-200 at 11. 
161 Charanne v. Spain, ¶503. 
162 Charanne v. Spain, ¶495. 
163 Brownlie, p.19. 
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146. State has the right to enact, modify or cancel a law at its own discretion, and as a matter of 

fact, any businessman or investor knows that laws will evolve over time.164 Hence, Laoc is 

entitled to exercise its sovereign power to amend its regulations to respond to changing 

circumstances in the public interest.165 

147. Accordingly, a balanced approach must be sought between reasonable expectations of an 

investor and the exercise of regulatory powers, among others, of the State.166 FET does not 

imply that a legal system should be frozen, as the obligation of fair and equitable treatment 

is not equivalent to a stabilisation clause and States can continue to legislate to respond to 

changing circumstances.167 

148. Laoc’s adoption of Law 66/2016 was a reasonable measure that reflected the environmental 

crisis in Laoc. From 2000 to 2015, unusually high-magnitude of 6 major floods occurred 

in Laoc alone that led to tens of thousands of deaths and destruction of houses and local 

infrastructure.168 

149. Even though a State may be tied to the objective expectations that it creates in order to 

induce investment, such an upset of expectations thus requires something greater than mere 

disappointment; it requires, as a threshold condition, the active inducement of a quasi-

contractual expectation.169 

150. The Respondent underscores that Law 66/2016 was adopted to implement the Coal 

Directive, which was ultimately enacted despite Laoc’s opposition,170 and that it permits 

coal-fired power plants the possibility to operate in full scope until the latest possible 

date171 set down by the Coal Directive.172 In addition, the ASNEC EIT, on which the 

Claimant bases its claims, explicitly endorses the protection of health, safety and 

environment,173 recognizes State’s “right to … modify its environmental laws”174 and 

 
164 Parkerings v. Lithuania, ¶332. 
165 Electrabel v. Hungary, ¶7.77. 
166 Perenco v. Ecuador, ¶¶558-560. 
167 EDF v. Romania ¶126; El Paso v. Argentina; Saluka v. Czech; Parkerings v. Lithuania; Electrabel v. Hungary; 

Continental v. Argentina. 
168 Records, Statement of Uncontested Facts, ¶17 at 58. 
169 Glamis Gold, ¶766. 
170 Records, Statement of Uncontested Facts, ¶21. 
171 Records, C-8, ¶385 at 18. 
172 Records, C-7, The Coal Directive, Article 7(1) at 17. 
173 Records, Preamble of the ASNEC EIT, ¶¶1596-1597 at 62.  
174 Records, The ASNEC EIT, Article VII(1) at 64. 
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authorizes the adoption of measures “necessary to protect human, animal or plant life or 

health”.175 Thus, Laoc acted in good faith and in conformity with the said regulations of 

the ASNEC EIT when legislating the coal energy generation sector. 

151. This tribunal must examine the alleged breaches individually but must also consider the 

totality of the measures and assess whether the cumulative effects of the measures taken 

by the Respondent amount to a violation of the FET standard.176 So, taking into 

consideration these circumstances and the fact that MFNB did not have expectations of 

sufficient reasonableness and legitimacy, this tribunal shall find no infringement of any 

legitimate expectation that would amount to a violation of Laoc’s international obligation 

to accord FET in this dispute. 

C. Exceptions in Article IX of ASNEC EIT exculpates Laoc of responsibility 

152. Even if, arguendo, there was a breach of the FET obligation in the ASNEC EIT, the 

necessary measure, i.e. adoption of Law 66/2016, falls under the exceptions stipulated in 

the ASNEC EIT, which precludes Laoc’s wrongfulness and thereby responsibility. 

1. Exception in Article IX is applicable 

153. Protection of economic177 and ecological178 interests have consistently been interpreted to 

qualify as essential security interest exceptions that precludes the wrongfulness of a State. 

In fact, the exception clause at Article IX(1)(a) of the ASNEC EIT creates a treaty-specific 

standard that: 

(1) The Treaty shall not preclude any Contracting Party from adopting or enforcing 

any measure (a) necessary to protect human, animal or plant life or health; 

 

154. Here the scope of factual circumstances was neither ambiguous, through use of “essential 

interests,” nor set high by employing words like crisis. It just clearly covers any measure 

necessary to protect human, animal or plant life or health. 

155. Between 2000 and 2015, the floods in ASNEC region led to the death of 85 thousand 

people, destroyed more than 50,000 houses in various regions of Laoc and caused 

 
175 Records, The ASNEC EIT, Article IX(1)(a) at 64. 
176 Rompetrol v Romania, ¶238. 
177 LG&E v. Argentina, §359. 
178 Continental Casualty, ¶175. 
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significant damage to the local infrastructure.179 It was found by Laocan Government task 

force that the most probable cause of floods was greenhouse emission from coal plants and 

that there was a direct correlation between the growth of coal emissions and the intensity 

of floods over the past years.180 Furthermore, it has been researched and observed by 

scientists that emission of greenhouse gases is linked to increases in heavy precipitation. 

181 Correspondingly, the enactment of Law 66/2016 was necessary to mitigate the floods 

to protect the environment, human life and health and property. 

156. There seems to be a necessity requirement to invoke this article under Article IX(2), which 

states: 

(2) Such measures shall be duly motivated and shall not nullify or impair any 

benefit one or more other Contracting Parties may reasonably expect under this 

Treaty to an extent greater than is strictly necessary to the stated end.182 

 

157. The Respondent submits that Law 66/2016 was a strictly necessary measure. 

158. Multiple arbitral awards that interpreted necessity as the only way to address the issue were 

annulled on the basis of improper construction of essential security clause.183 Thus, this 

tribunal shall confirm the level of necessity of measure as lower184 than the aforementioned 

approach. The necessity of the measure is correctly “determined through “a process of 

weighting and balancing of factors” such as “relative importance of the interests … 

contribution of the measure to the interests pursued".185 

159. It has been identified that greenhouse emissions precisely from coal generation plants were 

the most probable cause of floods in Laoc. So, phasing-out of coal energy was the best 

option for Laoc to mitigate the imminent danger of increasingly destructive floods that 

cause countless casualties and enormous amount of damages. Thus, the enactment of Law 

66/2016 satisfies the requisite necessity. 

2. Invocation of exceptions exempts Laoc of responsibility 

 
179 Records, PO2, ¶17 at 58. 
180 Records, R-2, ¶¶721-724 at 31. 
181 Zhang pp.378–381; Trenberth pp.1205–1217; Trenberth K.E, pp.235–336. 
182 Records, The ASNEC EIT, Article IX(2) at 65. 
183 CMS v. Argentina ¶¶130, 133; Sempra ¶197. 
184 LG&E v. Argentina¶245; Continental Casualty, ¶¶163-164 and ¶167;Continental Casualty, ¶¶193-194. 
185 Continental Casualty, ¶¶193-194. 
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160. Article IX is a threshold requirement, and if it applies, the substantive obligations under 

the Treaty do not apply.186 It was also confirmed by arbitral tribunals that successful 

invocation of an exception clause permits the State not to provide compensation to 

investors.187 

161. The exception clause in the ASNEC EIT shall not be interpreted as only permitting States 

to legislate when necessity arises since legislative power of a State has always been 

recognized as its sovereign right under international law as illustrated in the previous parts 

of this memorial. Furthermore, the ASNEC EIT explicitly recognizes the right of its 

Contracting Parties “to adopt or modify its environmental laws”.188 

162. Accordingly, Laoc shall be exempted of any responsibility to pay compensation to the 

Claimant for successfully invoking the exception clause. 

3. Article IX is a self-judging standard 

163. The standard contained in the BIT is to be auto-interpreted by the host State. Usage of the 

phrase “measures necessary to” reflects the intention of the Contracting Parties to the 

ASNEC EIT to grant deference to the State when invoking this exception since similarly 

worded provision found in Article XXI of GATT, which provides that WTO members are 

not prevented from “taking any action which it considers necessary for the protection of its 

essential security interests”,189 is construed to be self-judging. Furthermore, the tribunal in 

CMS v. Argentina found a similarly worded stipulation in US-Bahrain BIT to be self-

judging.190 

164. The Respondent acknowledges that application of self-judging clauses may entail a 

requirement to act in good faith. Accordingly, it was argued above that Law 66/2016 was 

enacted in good faith because it was an inevitable consequence of the Coal Directive, which 

was opposed by Laoc in vain, and it granted maximum amount of time for investors to 

avail themselves of their investments. 

 
186 CMS v. Argentina, ¶129. 
187 CMS v. Argentina, ¶146; LG&E v. Argentina, ¶264. 
188 Records, The ASNEC EIT, Article VII(1) at 64. 
189 GATT, Article XXI. 
190 CMS v. Argentina, ¶370. 
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D. Conclusion 

165. The FET standard in the ASNEC EIT shall be interpreted restrictively in the context of 

environmental regulations adopted to safeguard the environment and specifically human, 

animal or plants’ lives and health because the treaty itself not only aims to protect investors’ 

commercial interests but also to protect health, safety and the environment. 

166. The representations alleged by the Claimant to have aroused legitimated expectations were 

informal, political, unspecific and were not actually relied on by MFNB when making the 

investment. The legal and economic framework of Laoc, like those of any other country, 

are subject to change and could not have legitimately created expectations protected under 

international law. 

167. Law 66/2016 was a reasonable measure taken in good faith. Thus, even if, arguendo, Laoc 

gave rise to any legitimate expectation, Law 66/2016 could not have infringed such 

expectations. 

168. The enactment was necessary to protect human, animal and plants, which is the sole treaty-

specific standard required for invocation of the exception clause. The level of necessity of 

measures shall be construed permissively. The exception clause precludes the 

wrongfulness of Laoc’s actions so that the Respondent is not obliged to pay compensation 

to the Claimant. 
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V. PRAYERS FOR RELIEF 

In light of the above, Respondent respectfully requests the Arbitral Tribunal to find that:  

a. It has no jurisdiction to hear the dispute submitted by Claimant under the ASNEC Energy 

Investment Treaty; 

a. If the Arbitral Tribunal finds it has jurisdiction to hear the dispute:  

i. That the phase-out of coal-fired power generation implemented through Law 66/2016 is 

not attributable to Respondent under international law;  

ii. That Respondent's actions did not, in any event, violate the fair and equitable treatment 

standard as provided for in Article II of the ASNEC Energy Investment Treaty.  

 

Respectfully submitted, 

Counsels for the Respondent 

 


