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STATEMENT OF FACTS 

Parties to the Dispute 

[1] Mountaintop LLC (“Mountaintop”) is a sophisticated investor in conventional power 

generation installations, well-regarded in its industry1. It is incorporated in the Republic of 

Mercuria (“Mercuria”). Over the past 15 years, it has invested in the construction of six 

high-efficiency coal-fired power plants, including Ticadia-1 (“T1”) located in Ticadia, 

Republic of Laoc (“Laoc”) in 2010.  

 

[2] Mountaintop financed the construction of T1 with a loan from Mercurian First National Bank 

JSC (“MFNB”) in 2010. MFNB is a bank incorporated in the Republic of Mercuria 

(“Mercuria”). MFNB assigned the rights of its investment in T1 to Goliath National Bank 

JSC (“GNB” or “Claimant”) in 2017. 

 

[3] The Republic of Laoc (“Laoc” or “Respondent”) is a small State with large coastal areas 

and many rivers. It is one of the hardest-hit in the ASNEC region by natural disasters such 

as deadly and financially devastating yearly floods2. From 2000 to 2015, six major floods in 

Laoc have caused the deaths of 85 thousand Laocans, destroying 50,000 homes and have 

significantly damaged the infrastructure in Laoc. Efforts to build protective barriers such as 

dams and levees have not been effective in safeguarding Laocan life and property against 

the annual floods of “increasing magnitude”3. It was determined that “in all likelihood”, the 

emissions from coal-fired power plants contributed the most to the occurrence of these 

floods.4 

 

Mountaintop invests in Ticadia, Laoc 

 

1 Facts, ¶10. 
2 Exhibit R-2. 
3 Exhibit R-2. 
4 P03 at [13] 
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[4] Laocan authorities did not make specific representations to Mountaintop or MFNB at the 

time the investment was made, to the effect that the regulation of the coal industry would 

not be modified. Neither were such assurances sought, despite coal generation being 

acknowledged by MFNB directors as a “highly regulated” area which calls for additional 

guarantees, reduced quantum of loan and additional caution. 5 

 

[5] Construction of T1 commenced in 2010 and it became fully operational in 2014. Laocan 

authorities issued a license permitting T1 to operate, dated 25 September 2014. An express 

condition of the license was that it was only valid insofar as the operation of the plant 

remained conformant with environmental regulations. Environmental regulations in Laoc 

were continuously updated, a notable example being the constant updating of requirements 

for the coal industry to meet the best available techniques (BATs)6. 

 

Political Change in Laoc 

[6] As is the case in other ASNEC countries, Laocan support for environmentalist political 

parties grew, in spite of the significant contribution of the coal sector to the Laocan economy. 

The policy agenda of the environmentalist party Laocan Environmental Union (LEU) that 

“rapidly gain[ed] popularity” 7  amongst Laocans was to advance the development of 

renewables.  

 

[7] In 2015, the environmentalist coalition won the majority in Parliament, replacing the centrist, 

pro-coal party that had been in power for 15 years. In accordance with its agenda, the 

environmentalist coalition introduced various measures such as promoting electric cars, 

prohibiting diesel fuel and a country-wide ban on plastic straws8. 

 

 

5 Exhibit C-3. 
6 Exhibit C-1. 
7 Exhibit C-6. 
8 PO3, ¶10. 
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Laoc Becomes a Member of ASNEC 

[8] Laoc became a member of a regional economic integration organisation called the 

Association of Sovereign Nations for Economic Cooperation (“ASNEC”) on 3 February 

2012 and ratified the Treaty in the same year. 

 

[9] Laoc has been party to the UNFCCC since 1997 and has accordingly ratified the Seoul 

Agreement on Climate Change in 2016. In so doing, Laoc has pledged to work towards 

achieving the ASNEC Nationally Determined Contribution.  

 

Laoc Phases out Coal-Fired Power Plants 

[10] To meet these carbon emissions targets per the ASNEC Nationally Determined Contribution, 

the ASNEC Council passed the Directive 2016/87 on 17 February 2016 ordering the phase-

out of coal-fired power plants by 31 December 2028 and the prohibition on any payment of 

compensation in relation to the phase-out. The Laocan delegate voted against the adoption 

of this Directive, but was outvoted.9 Thus, the Directive was passed and is binding on all 

Member States, including Laoc. 10   

 

[11] The Laocan Government debated this issue in Parliament and sought advice from relevant 

parties in the energy industry as well as its internal advisors with regard to the 

implementation of Directive 2016/87, but no agreeable compromise could be reached within 

the requirements of the Coal Directive.11 

 

[12] Thus, Laoc passed Law 66/2016 on 6 July 2016 requiring all coal-fired power plants in its 

territory to be phased out by the maximum deadline of 31 December 2028. Further, Laoc 

passed Law 72/2016 established a feed-in tariff scheme providing new investors in the 

renewable energy sector with prices substantially above market value for 20 years. This 

 

9 Facts, ¶21. 
10 Founding Charter, Article 124. 
11 PO3, ¶10; Facts, ¶23 . 
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scheme was also available to coal investors who wished to make new investments in 

renewable energy plants in Laoc. 

 

 

Mountaintop is Forced to Liquidate the Investment  

[13] As a result of Law 66/2016 phasing out coal-fired power plants, the market value of T1 LLC 

assets held under the Financing Agreement has dropped by at least 40%. As such, MFNB 

required extra security from T1 LLC and Mountaintop, or the loan would become due and 

payable. 

 

[14] Mountaintop instructed T1 LLC to file for bankruptcy. As T1 had only operated for a short 

time when Law 66/2016 was passed, over its lifetime T1 LLC will not be in a position to 

repay the loan.  

 

[15] There was also no way to turn T1 into a profitable asset. The support scheme offered under 

Law 72/2016 required immense capital expenditure in constructing a renewable energy plant 

before the Claimant would be able to receive the premiums in addition to the market price 

for electricity generated. 

 

[16] In May 2017, MFNB commenced arbitration proceedings against MFNB to enforce its 

guarantee under the Financing Agreement. 

 

MFNB assigns its claim to the Claimant 

[17] On 01 July 2017, MFNB sold all its rights “arising from the Financing Agreement” to the 

Claimant, including any potential claims against Mountaintop and the Respondent, 

notwithstanding that it had conduct of arbitration proceedings against MFNB at the material 

time. It subsequently gave control of the conduct of these proceedings to the Claimant at an 

unknown time. 
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[18] As a result, GNB acquired MFNB’s rights under the Financing Agreement in consideration 

of the payment of $150 million, including: 

a. Its debt claims against T1 LLC 

b. The pledge of T1’s assets 

c. Secondary claims and rights arising from the Financing Agreement, including treaty 

claims against the Respondent 

 

[19] At the time of the purchase, it was clear that T1 would not be profitable, and that MFNB was 

preparing, but ultimately unable for want of funds, to commence an investment arbitration 

against the Respondent. 

 

GNB initiates Arbitration 

[20] Pursuant to the claim purchased under the Assignment Agreement, the Claimant filed a 

Notice of Arbitration against the Respondent on 31 January 2019, appointing Mr Perry 

Mason as its arbitrator. 

 

Facts Relating to the Challenge of Mr Perry Mason 

[21] Following the passing of Directive 2016/87, arbitrations were commenced against other 

states over the phasing out of their coal power plants. One such arbitration was Hewer Plants 

JSC v Wellfalcon, concerning Wellfalcon’s measures. Mr Perry Mason was also appointed 

to this tribunal. 

 

[22] On 9 May 2018, Mr Mason gave an interview to the Arbitration Station, wherein he 

expressed a belief that climate change did not give rise to any new issues in investment 

arbitration, and that understanding a project from the financial side would lead to the best 

solution. 

 

[23] When asked about whether he considered “Climate Change Arbitration” to be a new area for 

young practitioners to get involved in, Mr Mason responded that “Although I am conscious 



Team KRYLOV | Memorial for Respondent 

 

 

xix 

 

about the environment, it is not hard to imagine scenarios where states will resort to climate 

change arguments in support of their actions.” He then proceeded to give his view that 

climate change arbitration was not a relevant field in and of itself, amounting to an extension 

of the police powers doctrine. 

 

[24] On 15 Feb 2019, Mr Mason made a statement of impartiality and independence, stating that 

there was no reason why he should not serve on the Tribunal. At the time, he was serving as 

Arbitrator on the Hewer Plants v Wellfalcon case, although it is not clear what stage the 

proceedings had reached.  

 

[25] On 3 June 2019, following the publication of the award rendered in Hewer Plants JSC v 

Wellfalcon, Mr Mason expressed on Twitter, a social media platform, that he was “proud to 

have served as arbitrator in this ground-breaking case on #climatechange”. 

 

[26] On 15 June 2019, in Response to the challenge by the Respondent, Mr Mason replied that 

he did not believe that the facts in Hewer v Wellfalcon were such as required his disclosure, 

and further stated in his response, that he had been appointed by another claimant, C-Energy 

LLC, in another arbitration concerning the Republic of Wellfalcon. 
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SUMMARY OF ARGUMENTS 

[27] CHALLENGE OF ARBITRATOR. This Tribunal should uphold the challenge against Mr 

Perry Mason. There is justifiable doubts as to his impartiality because he appears to have 

pre-judged the issues in the present case, pre-judged the bona fides of states passing climate-

change regulation,  has failed to disclose his involvement in the Hewer Plants case and 

appears to accord undue weight to Hewer Plants as precedent. 

 

[28] JURISDICTION: STANDING. The Tribunal should find that it has no jurisdiction to hear 

the Claimant’s claim, because the Claimant has not made a protected investment under the 

treaty. Alternatively, even if the Claimant’s assets amount to protected investments, the 

Tribunal lacks jurisdiction ratione temporis. As MFNB was the claimant affected by the 

measures complained of, it is MFNB who has acquired a right to bring the claim, which 

could not be transferred to the Claimant without the Respondent’s consent.  The Claimant’s 

bringing the instant claim is an abuse of process, and for the reasons outlined, should be 

dismissed. 

 

[29] MERITS: ATTRIBUTION. This Tribunal should find the enactment of the Challenged 

Measures attributable to ASNEC, as the Laocan Parliament was merely acting as an agent 

of ASNEC in passing the Challenged Measures. Alternatively, ASNEC had normative 

control over energy and environmental policies of its Member States. Given that the 

Challenged Measures were energy and environmental policy, their implementation by the 

Respondent in the form of the Challenged Measures should be attributed to ASNEC. 

 

[30] MERITS: FET. This Tribunal should find the enactment of the Challenged Measures in 

compliance with the FET standard in the Treaty, as the Respondent did not create legitimate 

expectations that the regulatory framework of the coal industry would not change. Even if 

the Tribunal finds that legitimate expectations have been created, the Respondent’s 

implementation of the Challenged Measures are fair and equitable as they were reasonable 

and procedurally proper. Alternatively, the implementation of the Challenged Measures 
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were necessary under Article IX of the Treaty, and does not amount to a breach of the FET 

standard. 
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APPLICABLE LAW 

[31] Pursuant to PO1, the Parties agree that these proceedings shall be conducted with the 

UNCITRAL Arbitral Rules, as revised on 6 December 2010, and the Official Rules of the 

Foreign Direct Investment International Arbitration Moot (“Official Rules”). 

 

[32] Pursuant to Article X of the Treaty, this Tribunal shall apply the issues in dispute in 

accordance with recognised international law rules and principles. 

 

[33] The Vienna Convention on the Law of Treaties (VCLT) codifies CIL and is thus applicable 

in this arbitration. The Tribunal must interpret the UNCITRAL Rules and Treaty according 

to VCLT Article 31: “in good faith in accordance with the ordinary meaning to be given to 

the terms of the treaty in their context and in light of their object and purpose.  

 

[34] The Parties have agreed that should one member of the Arbitral Tribunal (“Tribunal”) be 

challenged, instead of the appointing authority referred to in Article 13(4) of the UNCITRAL 

Rules, the unchallenged members of the Arbitral Tribunal shall have the authority to decide 

on the challenge.  
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PLEADINGS 

I. THE CHALLENGE OF MR PERRY MASON SHOULD BE SUSTAINED 

BECAUSE THERE ARE CIRCUMSTANCES THAT EXIST WHICH GIVE RISE 

TO JUSTIFIABLE DOUBTS AS TO HIS IMPARTIALITY.  

[35] In accordance with Procedural Order No. 1, the rules applicable to the arbitral proceedings 

are the UNCITRAL Arbitration Rules12. Article 12(1) of the UNCITRAL Rules states that 

‘any arbitrator may be challenged if circumstances exist that give rise to justifiable doubts 

as to the arbitrator’s impartiality or independence’.   

 

[36] While the Respondent does not contest Mr Mason’s independence, it submits that there are 

circumstances which give rise to justifiable doubts as to Mr Mason’s impartiality.  

A. THERE ARE JUSTIFIABLE DOUBTS AS TO AN ARBITRATOR’S IMPARTIALITY WHERE HE 

APPEARS TO HAVE PRE-JUDGED THE ISSUES IN THE CASE AT HAND.  

[37] There are justifiable doubts as to Mr Mason’s impartiality because he appears to have pre-

judged the issues in the present case.13 There is an appearance of  pre-judgement where it 

appears that an arbitrator “will not approach an issue impartially, but rather with a desire to 

conform to his or her own previously expressed view”.14 

 

[38] It should be noted that Mr Mason is not required to actually be biased against the Respondent 

or to have pre-judged the merits of the dispute in order for the challenge to be sustained.15 It 

is sufficient that he appears to be biased to a reasonable and informed third party.16 

 

[39] Where an arbitrator has already taken a position on a legal issue relevant to the case at hand, 

such that there is a concern that he might not address the issues with an open mind, there is 

 

12 UNCITRAL Rules. 
13 UNCITRAL Working Paper, ¶11. 
14 CC/Devas,  ¶58. 
15 Perenco, ¶44.  
16Ibid, ¶44-45.  
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an appearance of pre-judgement. Applying CC/Devas to the present case, the operative test 

in law is whether Mr Mason’s conduct gives rise to an appearance of pre-judgment, in 

relevant legal issues where the parties may reasonably expect an open mind. “Interviews or 

other public expressions of views” by an arbitrator are included among such conduct as may 

raise an appearance of pre-judgement.  

B. MR MASON’S STATEMENTS TO THE ARBITRATION STATION GIVE RISE TO AN 

APPEARANCE OF HAVING PRE-JUDGED THE BONA FIDES OF STATES PASSING CLIMATE-

CHANGE REGULATION. 

[40] Mr Mason’s statements on the Arbitration station may arguably be sufficient to disqualify 

him, and at the very least, create an appearance of pre-judgment of a relevant issue. 

Allegations by an arbitrator about the ethics of parties or their counsel is sufficient to sustain 

a challenge. In Burlington Resources, the tribunal held that the arbitrator’s allegation that 

counsel had acted unethically manifestly evidenced an appearance of lack of impartiality.17 

Applying the principle in Burlington resources to the present case, it is clear that Mr Mason’s 

statements, while not as pointed as those in Burlington resources, are equally sufficient to 

raise justifiable doubts as to his impartiality. 

 

[41] The case of the Catalina illustrates the underlying principle behind Burlington Resources. 

Apparent distrust or skepticism by an arbitrator, towards one of the parties or a class of 

persons to which the party belongs, raises justifiable doubts as to the Arbitrator’s 

impartiality. 18  While the expression of distrust may not be the arbitrator’s subjective 

intention behind the statements, nor their only interpretation, it suffices that this is a 

reasonable interpretation of the statements, to raise justifiable doubts as to the arbitrator’s 

impartiality. 19 

 

17 Burlington Resources, ¶80. 
18 Catalina, 364. 
19 Perenco, n(13) supra, ¶53. 
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[42] Where an arbitrator has already taken a position on a legal issue relevant to the case at hand, 

such that there is a concern that he might not address the issues with an open mind, there is 

an appearance of pre-judgement. Applying CC/Devas to the present case, the operative test 

in law is whether Mr Mason’s conduct gives rise to an appearance of pre-judgment, in 

relevant legal issues where the parties may reasonably expect an open mind. “Interviews or 

other public expressions of views” by an arbitrator are included among such conduct as may 

raise an appearance of pre-judgement.  

 

[43] Mr Mason’s statements to the Arbitration Station give rise to an appearance of having pre-

judged the bona fides of states passing climate-change regulation. 

 

[44] Mr Mason’s statements on the Arbitration station may arguably be sufficient to disqualify 

him, and at the very least, create an appearance of pre-judgment of a relevant issue. 

Allegations by an arbitrator about the ethics of parties or their counsel is sufficient to sustain 

a challenge. In Burlington Resources, the tribunal held that the arbitrator’s allegation that 

counsel had mishandled confidential information manifestly evidenced an appearance of 

lack of impartiality. Applying the principle in Burlington resources to the present case, it is 

clear that Mr Mason’s statements, while not as pointed as those in Burlington resources, are 

equally sufficient to raise justifiable doubts as to his impartiality. 

 

[45] The case of the Catalina illustrates the underlying principle behind Burlington Resources. 

Apparent distrust or skepticism by an arbitrator, towards one of the parties or a class of 

persons to which the party belongs, raises justifiable doubts as to the Arbitrator’s 

impartiality. While the expression of distrust may not be the arbitrator’s subjective intention 

behind the statements, nor their only interpretation, it suffices that this is a reasonable 

interpretation of the statements, to raise justifiable doubts as to the arbitrator’s impartiality.  
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[46] In describing states’ choices to use climate change arguments to support their decisions to 

implement environmental measures, Mr Mason used the word “resort”20. The word “resort” 

is defined as ‘to have recourse for use, help, or accomplishing something, often as a final 

available option or resource’21. This usage implies that climate change is invoked as a legal 

silver bullet to justify otherwise un-justifiable state intervention. It would appear to a 

reasonable observer that Mr Mason is disinclined to believe states’ climate change-related 

justifications for exercising their regulatory powers. Mr Mason then qualified his statement 

with his observed experience that environmental measures are taken after public opinion 

shifts. 22  This qualification does not dispel or mitigate his apparent distrust; rather it 

demonstrates the existence of personal circumstances which might adversely affect his 

impartiality, and increase his susceptibility to bias.23 

C. MR MASON’S FAILURE TO DISCLOSE HIS INVOLVEMENT IN HEWER PLANTS FURTHER 

RAISES JUSTIFIABLE DOUBTS ABOUT HIS IMPARTIALITY. 

[47] Mr Mason’s appearance of pre-judgment in the field of climate change arbitration has, 

lamentably, been reinforced, by his failure to make disclosure of material circumstances to 

the parties, with the unfortunate consequence that he would appear, to a reasonable observer, 

unable to set these predispositions aside, and so raise justifiable doubts. 

1. Mr Mason’s involvement in Hewer Plants was a circumstance that called for 

disclosure. 

[48] Mr Mason ought to have disclosed that, in adjudicating Hewer Plants, he would be laying 

down a rule of significant precedential value in the present case. When a judge or arbitrator 

is called upon to adjudicate a rule of law that they have had a hand in setting down, this 

ought to be disclosed. 24  In the context of investment treaty arbitration, where arbitral 

 

20 Exhibit R-8, 1226. 
21 Dictionary.com, online: https://www.dictionary.com/browse/resort?s=t  
22 Exhibit R-8, 1226-1228. 
23 See Du Parq J’s questions in the Catalina, 363. 
24 Davidson, ¶17. 

https://www.dictionary.com/browse/resort?s=t
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jurisprudence by virtue of its scarcity carries significant persuasive weight, an arbitrator’s 

participation in this rule-making function is no less deserving of disclosure than a legislative 

role in national courts. The disclosure functions as a badge of impartiality, demonstrating 

that the judge or arbitrator is fully conscious of the factors which might be apprehended to 

influence his judgement (whether or not they would in fact do so). 25  Applying these 

principles, Mr Mason ought to have appreciated the possibility for a reasonable observer to 

doubt that he might assign undue weight to a rule of law that he himself had a hand in 

creating. As such, he ought to have disclosed this circumstance. 

[49] Furthermore, the factual similarities between the two cases might be reasonably apprehended 

to influence Mr Mason’s judgment. This is because the two cases arose out of measures 

enacted in response to Directive 2016/87, to shut down coal-fired power plants, and had a 

number of common legal issues, including the attribution of these measures to the Directive. 

A reasonable observer would have appreciated that Mr Mason would have been exposed to 

evidence and argument, potentially relevant to the present case, in Hewer Plants and C-

Energy26. While these similarities may not on their own have been sufficient grounds to 

disqualify Mr Mason, they may potentially impugn his independent judgment, as Tribunals 

have acknowledged27, and as such ought to have been disclosed so as to dispel any doubts 

about Mr Mason’s impartiality. Mr Mason’s failure to appreciate the similarities between 

the cases, and the possibility of appearing to have pre-judged the issues, further raises 

justifiable doubts as to Mr Mason’s impartiality. 

2. Mr Mason’s failure to fulfill his disclosure obligations appears to indicate pre-

judgement. 

[50] The IBA Guidelines for Conflicts of interest require extensive disclosure by arbitrators to 

ensure that parties are “fully informed of all facts and circumstances that may be relevant in 

 

25 Ibid, ¶19. 
26 Cf Caratube, ¶90. 
27 Electrabel, ¶39-40. 
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their view”.28 To facilitate this objective, the Guidelines require arbitrators to “err in favour 

of disclosure if they have any doubt as to whether a disclosure should be made”29, and allow 

parties to assess for themselves the correctness of the arbitrator’s intuitions30. However, it is 

unfortunate that in the present case Mr Mason did not see fit to inform the parties of these 

potentially problematic situations, and took it upon himself to withhold the information. Mr 

Mason’s non-disclosure of his involvement in Hewer creates an appearance of pre-judgment, 

raising justifiable doubts about his impartiality, for two reasons. 

 

[51] Firstly, in light of the extensive disclosure requirements incumbent upon arbitrators, a non-

disclosure of a material circumstance, however innocent, would “inevitably colour the 

thinking of the observer”31. As the Court of Appeal noted in Halliburton, an inappropriate 

response to the suggestion that there should be or should have been disclosure may further 

colour the thinking of the observer and may fortify or even lead to an overall conclusion of 

apparent bias.32 Applying these statements in Halliburton to the instant case, it is clear that 

Mr Mason has lamentably failed to acknowledge the potential for these undisclosed 

circumstances to influence the mind of an observer. He continued to insist that, as the facts 

were not identical, he was under no obligation to disclose these circumstances, and appeared 

not to appreciate the potential ambiguity of these circumstances, and his ongoing duty to err 

on the side of disclosure.33 The effect of his non-disclosure, compounded by his failure to 

acknowledge the potential gravity of the Respondent’s concerns, fortifies the conclusion of 

apparent bias and gives rise to justifiable doubts about his impartiality. 

 

 

28 IBA Guidelines, Explanation to general Standard 3, paragraph a) 
29 Ibid, General Standard 3(d). 
30 Ibid, Explanation to General Standard 3, paragraph c) 
31 Davidson, ¶19. 
32 Halliburton, ¶75. 
33 Perry Mason’s Response to Challenge, 1290 
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[52] Secondly, unlike in Halliburton, this Tribunal cannot rule out the possibility that this non-

disclosure is entirely accidental34 , as opposed to the result of Mr Mason’s negligence, 

however well-intentioned. Mr Mason’s non-disclosure gives an appearance of pre-

judgement because, in the context of his other statements, it appears motivated by his belief 

that climate change arguments are irrelevant in investment arbitration. Mr Mason was given 

an opportunity to make disclosures, but did not. This indicates that he did not apprehend that 

his prior involvement in Hewer might, in the eyes of State Parties, potentially impugn his 

independent judgement.35 This non-apprehension itself may result in a reasonable observer 

thinking that Mr Mason believed the issue was one so settled in investment law that his future 

adjudication of similar issues would not raise any concern. Therefore, there is an appearance 

of pre-judgement, and a reasonable observer would have justifiable doubts as to his ability 

to accord the Respondent a fair hearing with an open mind. 

D. FROM MR MASON’S SOCIAL MEDIA POST, IT APPEARS THAT HE ACCORDS UNDUE 

WEIGHT TO HEWER PLANTS AS A PRECEDENT. 

[53] In his social media post, Mr Mason referred to Hewer Plants as a “ground-breaking case”.36 

Mr Mason’s choice of adjectives, which connote an originating or pioneering endeavour,37 

suggests that Mr Mason has a strong belief that his decision in Hewer Plants will be a highly 

persuasive precedent for future arbitrations on climate change issues. This, coupled with Mr 

Mason’s expressions of apparent pride and jubilation 38 , gives rise to a reasonable 

apprehension that he may assign undue weight to the precedential value of his own decision, 

when asked in a subsequent case to reconsider it. Hence, Mr Mason’s social media post 

would cause a reasonable observer to have justifiable doubts as to whether he would fairly 

reconsider Hewer Plants in the present proceedings. 

 

 

34 Halliburton, ¶96. 
35 Electrabel, ¶39-40. 
36 Exhibit R-10, 1270 
37 Dictionary.com, online: https://www.dictionary.com/browse/ground-breaking 
38 Exhibit R-10, 1270 
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Issue I: Arbitrator Challenge Conclusion  

 

[54] The Respondent acknowledges Mr Mason’s high integrity and competence in the arbitral 

field. It is regrettable, that in the course of his distinguished career, he has expressed opinions, 

such as those in his Arbitration Station interview, which to a reasonable observer, would 

raise justifiable doubts that, in respect of proceedings that deal with the issues discussed in 

that interview, he is unable to approach the Respondent without a measure of distrust.  

 

[55] It is also regrettable that, in the course of the proceedings, Mr Mason has failed to disclose 

material circumstances, such as his involvement in Hewer Plants, a case with extensive legal 

and factual similarity with the present case. This failure, when set against the backdrop of 

his extra-arbitral opinions, gives rise to the inference that he is unable to put these earlier 

predispositions from his mind, and approach the disclosure exercise, and the present 

proceedings, with full impartiality. Thus, there are justifiable doubts as to Mr Mason’s 

impartiality, and the challenge against his appointment must be sustained.   
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II. THE CLAIMANT DOES NOT HAVE STANDING TO TO BRING CLAIMS 

UNDER THE ASNEC ENERGY INVESTMENT TREATY. 

A. THE CLAIMANT DOES NOT HAVE STANDING BECAUSE IT HAS NOT OWNED OR MADE 

ANY INVESTMENT THAT QUALIFIES FOR PROTECTION UNDER THE TREATY.  

[56] Under Article X(1) of the Treaty read with Art X(2), ``the Investor party to the dispute” may 

submit disputes related to “Investments” for arbitration if they are not settled amicably. 

Hence, in order for the Claimant to have standing to submit the present dispute for 

arbitration, it must have “made Investments” as defined by Article I(1) of the Treaty. 

However, it is submitted that the Claimant, not having “made Investments”, does not have 

standing.  

1. To have a protected investment, the Claimant must carry out an economic process 

of investment and not merely own an asset.  

[57] Through the Assignment Agreement39, the Claimant has allegedly acquired the following 

assets: 

a.  security interests in Ticadia-1 LLC’s assets; 

b. a security interest in Mountaintop’s shares in Ticadia-1 LLC; 

c. a guarantee against Mountaintop; and 

d.  MFNB’s claim against the Respondent.  

 

[58] However, the Respondent submits that none of these are investments protected under the 

Treaty. 

 

[59] Firstly, because MFNB lost the arbitration against Mountaintop40, and the Claimant cannot 

have a better claim than MFNB, the security claim to Mountaintop’s shares in Ticadia-1 

LLC and the guarantee against Mountaintop are unenforceable, and so cannot be investments 

under the Treaty owned by the Claimant.  

 

39 Exhibit C-12, ¶1 
40 Facts, ¶28. 



Team KRYLOV | Memorial for Respondent 

 

 

10 

 

 

[60] With respect to the assignment of MFNB’s claim against the Respondent, this assignment is 

not permissible because the Respondent has not consented to it. This will be further 

elaborated on below. In addition, the claim does not fall within any of the categories listed 

under the definition of “Investments” listed under Article 1(1).  

 

[61] Even if the claim against the Respondent and the security claims to Ticadia-1 LLC’s assets 

were to fall within the the scope of “Investments”, defined in Article 1(1) as “every kind of 

asset owned or controlled by Investors of a Contracting Party”, past tribunal decisions 

demonstrate that this is insufficient for these to count as investments protected by the Treaty. 

This is because it is insufficient that the Claimant has merely acquired an asset; the Claimant 

must have also carried out an economic process of investment.41 In other words, in order to 

qualify for protection under the Treaty, in addition to fulfilling the Treaty definition, the 

assets must also have characteristics which allow them to meet the objective definition of 

“investments”.42 

 

[62] Specifically, the assets must involve (i) a contribution to the economy of the host state; (ii) 

a duration of performance; and (iii) an assumption of risk.43 The requirement that the assets 

must have these objective characteristics of an investment is consistent with the purpose of 

the Treaty, which is to sustain economic growth and development in the ASNEC Region44. 

It is pertinent that Article 31(1) of the VCLT to interpret the terms of a treaty in light of the 

purpose of the treaty, so it is submitted that for assets to be considered investments protected 

under the Treaty, they must have the objective characteristics that allow them to be in line 

with the Treaty’s purpose, lest the Tribunal “render meaningless the distinction between 

 

41 Energoalians, ¶19 
42 Ibid,  ¶18. 
43 Ibid,  ¶20. 
44 Treaty, Preamble. 



Team KRYLOV | Memorial for Respondent 

 

 

11 

 

investments, on the one hand, and purely commercial transactions, on the other”45. This is 

so regardless of the procedural rules used to conduct the arbitration46 

 

2. The Claimant has not carried out an economic process of investment because it has 

not contributed to the economic development of the Respondent state.  

 

[63] The test of whether there was contribution to the economic development of the host state is 

whether the funds were ultimately made available to the host state’s benefit.47 In the instant 

case, the Claimant’s payment of $150 million in purchasing the security claim to Ticadia-1 

LLC’s assets and MFNB’s claim against the Respondent did not in any way towards 

benefitting the Respondent state, or even go towards paying off the debts incurred by the 

Laocan Ticadia-1 LLC. The funds only went to MFNB. In the absence of benefit to the 

Respondent State, the Claimant cannot be said to have made a contribution to its economic 

development. 

 

[64] More specifically, the Claimant’s acquisition of the security claim to the Ticadia-1 LLC 

assets did not provide credit to the Respondent. In Fedax v Venezuela, the Tribunal found 

that the element of “contribution” in an instrument of debt, consists in providing credit to 

the host state48. Therefore in order for an instrument of debt to qualify as an investment and 

fall under the ambit of treaty protection, it must be shown that some kind of credit was 

provided; either physically by transferring funds, or temporally, when extending the 

repayment period. However, in the instant case, Claimant’s purchase of MFNB’s debentures 

did not provide the Respondent with any further credit. There was no expressed intention in 

the Assignment agreement, that by the acquisition of any of MFNB’s rights, the Claimant 

 

45 Romak, ¶184. 
46 Ibid, ¶207. 
47 Abaclat, ¶374 
48 Fedax, ¶362 
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intended to provide the Respondent with any financing whatsoever. The loans remained due 

over the same period, and the funds paid by the Claimant were not ultimately made available 

to Ticadia-1 LLC. 

 

[65] Ultimately, the Claimant’s payment to MFNB was a transaction where funds from one 

Mercurian bank were paid to another. At no point did these monies become available to the 

Respondent state, or any entities within its area. To allow a claim in respect of this 

transaction would undermine the policy of the international investment treaty regime, which 

is to encourage the transfer of capital between different contracting states. 

 

[66] While the Claimant may rely on certain arbitral awards such as Fedax, Abaclat, and Afco, in 

support of its contention that, by substituting MFNB as creditor, it has also assumed its 

investor status, the Respondent humbly submits that the Claimant’s reliance on these 

authorities is misconceived. Not only have these decisions been subject to strong criticism49, 

but they do not justify the broad and expansive principle that every type of credit transaction 

warrants the protection of the investment treaty regime. Ultimately, the acquisition of debt 

instruments must, whether or not they happen to fall within a treaty’s non-exhaustive lists, 

contribute to the economic development of the host state, for them to be entitled to treaty 

protection.  

 

[67] Since, in acquiring the security claim to Ticadia-1 LLC’s assets and MFNB’s claim against 

the Respondent, the Claimant did not make any contribution to the economic development 

of the Respondent, objectively, the Claimant has not carried out an economic process of 

investment. Hence, it has not made any investment that qualifies for treaty protection, and 

so does not have standing.  

 

 

49 M Sornarajah, “Treaty-based Investment Arbitration: Jurisdictional Issues”, ¶362. 
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B. ALTERNATIVELY, THE CLAIM SHOULD BE DISMISSED AS THE  CLAIM LACKS 

JURISDICTION RATIONE TEMPORIS.  

1. The Claimant does not have jurisdiction ratione temporis because the alleged 

breaches by the Respondent preceded its acquisition of MFNB’s assets.  

 

[68] The Tribunal would only have jurisdiction ratione temporis over the dispute if the Treaty 

applied to the Claimant at the time of the Respondent’s alleged breaches under the Treaty. 

50 The Treaty could only have applied to the Claimant if the Claimant had invested in the 

Respondent state at that time. This is because prior to the Claimant’s investing,  no obligation 

upon the host state arises.51 

 

[69] However, the Claimant had only acquired MFNB’s assets after the alleged breaches by the 

Respondent. 52Hence, the Treaty did not apply to the Claimant at the material time and the 

Claimant does not have jurisdiction ratione temporis to bring a claim under the Treaty.  

 

[70] The requirement that the Claimant be an investor at the time of the events giving rise to the 

dispute is also supported by the terms of the Treaty. Article X(1) of the Treaty states that 

“Disputes related to Investments... shall, if possible, be settled amicably.” Article X(2) of 

the Treaty then continues “If such disputes cannot be settled... the Investor party to the 

dispute may submit the dispute to an arbitral tribunal”. This shows that Article X of the 

Treaty envisions that the Claimant be the same entity involved when the dispute first arose.  

 

[71] To allow the Claimant to invoke retrospective jurisdiction on the basis that it received the 

Respondent’s implied consent, through the Claimant’s purchase of the investment, would 

 

50 Phoenix, ¶67-68 
51 Douglas, The International Law of Investment Claims (Cambridge, 2009), ¶ 330. 
52 Exhibit C-12. 
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sidestep the limits to state consent imposed by the Treaty.53 Hence, a claimant may only 

bring a treaty claim if it had owned an investment at the time of the host state’s breaches.  

 

[72] Since the Claimant did not own an investment under the Treaty at the time of the alleged 

breaches by the Respondent, the Claimant does not have jurisdiction ratione temporis.  

 

2. MFNB cannot grant the claimant temporal jurisdiction, merely by transferring the 

assets  

[73] The transfer of MFNB’s investment to the claimant does not transfer its rights to bring an 

investment treaty claim to GNB because the right to claim is a personal one. In El Paso, the 

Tribunal held that the proper claimant for the breach of an investment treaty is the owner at 

the time of breach. 54Hence, because, at the time of the alleged breaches by the Respondent, 

it was MFNB that owned the assets that could possibly have qualified as investments 

protected under the Treaty, it is MFNB that has jurisdiction ratione temporis, and not the 

Claimant.  

 

[74] While the tribunal in El Paso did appear to acknowledge the right to claim can be transferred 

subsequent to the breaches by the host state if it can be shown that the claim was sold with 

the investment55, in the present case, MFNB’s claim against the Respondent was not validly 

assigned to the Claimant under international law because there was no consent given by the 

Respondent. This will be further elaborated on below.  

 

[75] Furthermore, it is submitted that there is a cogent policy reason for disallowing the transfer 

of treaty rights to parties that were not the investors at the time of disputes. This is because 

permitting the liberal assignment of treaty claims discourages the amicable settlement of 

 

53 Societe-Generale, ¶111. 
54 El Paso, 135. 
55 Ibid. 
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disputes, which encourages litigiousness and drives up the costs of dispute resolution. 

Support for this policy rationale can be found in Art X(1) of the Treaty, which states that 

“Disputes... shall, if possible, be settled amicably.” 

 

[76] Therefore, since the Claimant was not an investor at the time of the Respondent’s alleged 

breaches and so does not have jurisdiction ratione temporis, it should not be allowed to bring 

a claim under the Treaty.  

 

3. The Claimant cannot acquire MFNB’s claim against the Respondent without the 

Respondent’s consent 

 

[77] The Claimant has attempted to argue that even if it does not itself have the requirements to 

make a treaty claim, such as the jurisdiction ratione temporis requirement, it has bought 

MFNB’s valid claim and therefore has standing.56  However, this argument is not supported 

by the existing case-law.  

 

[78] The tribunal in Amco, held that in order for investment claims to be transferred, the host state 

must have consented to the transfer.57 This shows that for an assignment of an investment 

claim to be valid, where the assignee is not itself capable of having a valid claim, the consent 

of the host state is needed. This is supported by Société Générale, where the tribunal held 

that a claimant could not acquire a retroactive operation of treaty protection, to loss suffered 

by its predecessor in title, without the host state’s consent. 58  

 

[79] However, in the present case, there is a clear lack of consent from the Respondent. There is 

nothing in the Treaty to indicate that the Respondent has consented to parties other than the 

 

56 Exhibit C-12, ¶1.2 
57 Amco,¶31. 
58 Societe-Generale, ¶111. 
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immediate investor bringing claims against it, such as, for instance, a subrogation clause.59 

For example, the Respondent has omitted to include a subrogation clause in the Treaty to 

allow for the assignment of claims.  Additionally, unlike in Amco, where the government 

had approved the transfer of shares and therefore consented to the transferee acquiring the 

rights to the investment claims attached to the shares60, in the present case, the assignment 

of MFNB’s assets to the Claimant did not involve the Respondent’s consent, so the 

Respondent cannot be deemed to have consented to the assignment of MFNB’s claim to the 

Claimant.  

 

[80] Hence, the Claimant may not purchase MFNB’s claim in the absence of the Respondent’s 

consent.  

C. INDEPENDENT OF THE OTHER ARGUMENTS, THE CLAIMANT DOES NOT HAVE 

STANDING BECAUSE THE CLAIM IS AN ABUSE OF PROCESS AND MUST BE DISMISSED.  

[81] Even if the Claimant had made investments protected under the Treaty, and even if it has 

jurisdiction ratione temporis, its claim must still fail because it is an abuse of process and so 

should be dismissed. The claim is an abuse of process because the Claimant acquired 

MFNB’s assets for the sole purpose of gaining access to jurisdiction for a pre-existing 

dispute.  

 

[82] For a party to restructure investments only in order to gain access to jurisdiction for pre-

existing disputes would be an abuse of process because the party is manipulating the 

investment treaty regime.61 The timing of the claim is a relevant factor, in determining 

whether there is an abuse of process–the line is crossed once a potential dispute with the host 

state becomes a very high probability and not merely a possible controversy62. In the present 

 

59 Cf ECT, Article 15. 
60 Amco, ¶31. 
61 Mobil, ¶205. 
62 Pac Rim, ¶205. 
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case, the Claimant entered into the Assignment Agreement with MFNB only after the alleged 

breaches by the Respondent,63 so the Claimant would have known that there was a dispute 

for sure. Hence, it is evident from the facts that the Claimant was acquiring MFNB’s assets 

and claims only in order to gain jurisdiction to the dispute against the Respondent. In 

particular, there is a specific provision in the Assignment Agreement for the Claimant to 

acquire potential claims against the Respondent.64 

 

[83] When investments are acquired for the sole purpose of gaining jurisdiction, with no intention 

to engage in significant economic activity to contribute to the development of the host state, 

65such a transaction violates the objective of the Treaty, by utilising its protections for 

purposes other than to contribute to “economic growth and development”. 66Hence, these 

transactions are deemed abuses of process. 

 

[84] Thus, the Respondent humbly submits that the Claimant’s claim, independently of the 

presence of an investment, or of jurisdiction ratione temporis, ought to be dismissed, as it is 

an abuse of process.       

   

Issue II: Standing Conclusion 

     

[85] In conclusion, the Claimant does not have standing to bring claims under the Treaty because 

the assets acquired by the Claimant do not fulfill the objective characteristics of an economic 

process of investment, and so are not investments that qualify for protection under the Treaty. 

Even if the Claimant does have a protected investment, the claim must fail for lack of ratione 

temporis, given that the acquisition of MFNB’s assets only occurred subsequent to the 

supposed breaches by the Respondent. Finally, even if the Claimant also has jurisdiction 

 

63 Exhibit C-12. 
64 Ibid, ¶1.1. 
65 Phoenix, ¶93. 
66 Treaty Preamble. 
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ratione temporis, it still does not have standing because the assets were acquired for the sole 

purpose of allowing the Claimant to gain jurisdiction, so the claim is an abuse of process that 

must be dismissed.  
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III. THE ENACTMENT OF LAWS 66/2016 AND 72/2016 ARE ATTRIBUTABLE TO 

ASNEC..... 

[86] As an ASNEC Member State, directives passed by the ASNEC Council are legally binding 

on the Republic of Laoc.67 Directive 2016/87 was passed by majority vote in the ASNEC 

Council, despite the Laocan delegate’s vote against its adoption. 68  Consequently, the 

Republic of Laoc had little choice but to enact the Challenged Measures.69  

 

[87] The Respondent’s implementation of the Challenged Measures are attributable to ASNEC 

(A) as its Parliament acted as an agent of ASNEC. Additionally, (B) ASNEC effectively 

controlled the Republic of Laoc’s Parliament in the enactment of the Challenged Measures. 

When conduct is attributable to an international organization under Chapter II rules, 

responsibility is similarly distributed to the organization.70 In the alternative, the Challenged 

Measures and corresponding responsibility should be attributed to ASNEC as (C) it 

exercised normative control over energy policies. 

A. THE REPUBLIC OF LAOC’S PARLIAMENT ACTED AS AN AGENT OF ASNEC IN 

IMPLEMENTING THE CHALLENGED MEASURES 

[88] DARIO Article 19 provides that the articles in Chapter IV are “without prejudice to the 

international responsibility of the State or international organization which commits the act 

in question.” The effect of this is that the provisions in Chapter IV result in a finding of 

responsibility of both the state and the international organisation. This article, or one of 

similar effect, is not present in Chapter II, which contains Articles 6 and 7. Consequently, 

the default position under Chapter II rules are that responsibility is distributed “either to the 

state or the organisation”.71 

 

 

67 Founding Charter, Article 115(3).  
68 Facts, ¶21.  
69 Directive, Article 18; Facts, ¶22.  
70 Hoffmeister at 727  
71 Hoffmeister at 727 
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[89] The DARIO Commentaries note that under Chapter II, “dual or even multiple attribution of 

conduct cannot be excluded”.72  This is however qualified by the statement that such a 

situation “may not frequently occur in practice”.73 Hence, it is submitted that the default 

position is that where conduct is attributable to an international organisation under DARIO 

Article 6 or 7, this displaces the attribution of responsibility to the state. It is only in 

infrequent circumstances where dual or multiple attribution may occur.   

 

[90] The conduct of an agent, when performing its functions (as an agent), is considered an act 

of the international organization.74 An agent of an international organization includes an 

entity through whom the organization acts.75 This term is defined widely, and should be 

interpreted in a ‘liberal’ manner. 76  An internationally wrongful act by an international 

organization entails the international responsibility of that organization.77  

1. The Laocan Parliament is an agent of ASNEC 

[91] The official status of a person or entity is not relevant in determining whether it functions as 

an agent of an international organization.78 Instead, an agent must be understood as an entity 

charged with “carrying out, or helping to carry out, one of [the organization’s] functions”.79 

ASNEC implements its legal acts through its Member States’ organs. 80  The Laocan 

Parliament is a state organ. 81  Thus, when enforcing ASNEC’s legal acts, the Laocan 

Parliament prima facie functions as an agent of the organization.  

 

72 DARIO Commentaries, Chapter II, ¶4. 
73 DARIO Commentaries, Chapter II, ¶4. 
74 DARIO, Article 6. 
75 DARIO, Article 2(d). 
76 Reparations, at 177. 
77 DARIO, Article 3. 
78 Reparations, at 177. 
79 Reparations, at 177. 
80 Founding Charter, Article 120. 
81 DARSIWA, Article 4. 
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2. The implementation of the Challenged Measures was in performance of the 

Parliament’s function as an agent of ASNEC 

[92] Directive 2016/87 mandated Member States’ cessation of energy usage from coal-fired 

power plants by 31 December 2028.82 Additionally, Member States were prohibited from 

paying compensation to affected owners and operators of such plants.83 Hence, Laoc was 

legally obliged to pass laws, regulations and administrative provisions necessary to give 

effect to this directive.84  

 

[93] Through Directive 2016/87, the Laocan Parliament was tasked with acting under the 

instruction of the ASNEC Council.85 Consequently, Laws 66/2016 and 72/2016 were passed 

in compliance with the Republic of Laoc’s “international obligations under ASNEC legal 

framework”.86 These legislative acts were thus a manifestation of the Parliament’s function 

as an agent of ASNEC, by putting into practice the will of the ASNEC Council.87 This is 

identical to how investors in the European Union are affected “through directive(s) or 

decision(s) addressed to the Member State which then acted accordingly”.88 In such cases, 

the European Union “is the correct respondent in an agent situation, with the consequence 

that cases wrongly brought against the Member State would then be inadmissible”.89 

 

[94] In Electrabel, Hungary terminated Power Purchase Agreements (PPAs) with the claimant’s 

subsidiary following a legally binding Final Decision issued by the European Commission.90 

In dismissing the claimant’s PPA Pricing claims, the tribunal noted  

 

 

82 Directive, Article 7(1). 
83 Directive, Article 7(3). 
84 Directive, Article 18; Founding Charter, Article 115(3).  
85 DARIO Commentaries, Article 6, ¶11.  
86 Law 66/2016, Preamble; Law 72/2016, Preamble. 
87 Hoffmeister at 741. 
88 Eilmansberger at 396. 
89 Hoffmeister at 736. 
90 Electrabel Jurisdiction, ¶6.86. 
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“It would be absurd if Hungary could be liable under the ECT for doing precisely that 

which it was ordered to do by a supranational authority whose decisions the ECT itself 

recognises as legally binding on Hungary”91 

 

[95] This approach has similarly been adopted by the WTO in EC – Trademarks and 

Geographical Indications.92 The Panel accepted that the European Communities’ sui generis 

constitutional arrangements meant that Community laws were executed through the 

authorities of its member states. Accordingly, it noted that the authorities of member states 

acted “as organs of the Community, for which the Community would be responsible under 

WTO law and international law in general”.93  

 

[96] Laws 66/2016 and 72/2016 were passed in compliance with a legally binding directive of 

ASNEC. The only means through which Directive 2016/87 could have been given effect to 

was through the legislatures of Member States. By requiring Member States to implement 

Directive 2016/87, state legislatures, such as the Laocan Parliament, functioned as agents of 

ASNEC. Thus, the Challenged Measures must be attributed to ASNEC. 

B. ASNEC EFFECTIVELY CONTROLLED THE LAOCAN PARLIAMENT IN THE ENACTMENT 

OF THE CHALLENGED MEASURES 

[97] An act of a state organ placed at the disposal of an international organization will be 

attributed to the organization if it exercised effective control over the act.94 This includes 

circumstances where the seconded organ continues to function (to a degree) as an organ of 

the seconding state. 95  An evaluation of ‘effective control’ requires a contextual 

determination of  the “factual control exercised over the specific conduct taken by the 

 

91 Electrabel Award, ¶6.72. 
92 Geographical Indications. 
93 Ibid at ¶7.725. 
94 DARIO, Article 7. 
95 DARIO Commentaries, Article 7, ¶1. 
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organ”.96 In particular, effective control is less likely to be found in a situation where a state 

retains significant power over the organ.97 This high threshold was developed for situations 

involving military operations of international organizations that utilised the forces of their 

member states.98 However, these principles apply to similar non-peacekeeping situations as 

well. 99  Generally, the likelihood of wrongful acts being attributed to an international 

organisation increases when the state’s “margin of manoeuvre” is lower.100 

 

[98] By implementing its legal acts through the organs of its Member States, ASNEC required 

state organs, such as the Laocan Parliament, to be placed at its disposal.101 It is only through 

the seconding of such organs to ASNEC that it was able to give legal effect to its various 

promulgations, such as Directive 2016/87. 

 

[99] The ASNEC Council adopted Directive 2016/87 by majority vote, resulting in a legally 

binding directive that Member States were obliged to implement.102 Laoc was obliged to 

transpose the requirements of Directive 2016/87 into domestic law, notwithstanding its 

delegate’s vote against it.103 Directive 2016/87 definitively required energy production from 

coal-fired power plants to be eliminated by 31 December 2028 and prohibited the payment 

of any compensation to affected owners and operators. 104  The ‘margin of manoeuvre’ 

afforded to the Laocan Parliament was extremely narrow, as evidenced from the language 

of Directive 2016/87; 

 

 

96 Ibid, ¶4. 
97 Ibid, ¶7. 
98 Durán at 705; Hoffmeister at 726.  
99 DARIO Commentaries, Article 7, ¶15. 
100 Klein at 300. 
101 Reparations at 177. 
102 Facts, ¶21. 
103 Facts, ¶22. 
104 Reparations, at 177. 



Team KRYLOV | Memorial for Respondent 

 

 

24 

 

“Each Member State shall reduce the percentage of its final gross production of 

energy from coal-fired power plants to 0 by 31 December 2028.” 105 

 

[100] The Republic of Laoc did not retain any control over the implementation of the Challenged 

Measures. This is unlike situations where a state retains control over disciplinary 

proceedings for its troops in United Nations peacekeeping operations, hence exercising a 

form of autonomy that prevents effective control from being found.106 Instead, the Laocan 

Parliament was effectively controlled by ASNEC in this specific instance, resulting in the 

phasing out of coal-fired power plants and the non-payment of compensation to affected 

parties. Thus, the Challenged Measures must be attributed to ASNEC.  

C. IN THE ALTERNATIVE, ASNEC EXERCISED NORMATIVE CONTROL OVER ENERGY 

POLICIES OF ITS MEMBER STATES 

[101] Article 120 of the Founding Charter provides that the attribution of conduct to ASNEC “shall 

be governed, in particular, by Articles 6 and 7” of the DARIO. By not limiting the rules on 

attribution to only those found in DARIO, it is submitted that other rules are applicable to 

the determination of attribution as well. The Founding Charter and Treaty are heavily 

influenced by the TFEU and ECT. Thus, EU practice should be considered persuasive in this 

regard.  

 

[102] A regional economic integration organisation should be responsible for the acts of its 

member states where they act under the organisation’s normative control.107  Normative 

control is defined as situations where the law of the organization “governs both the 

substantive legality of and the available remedies for a measure”. 108  Unlike the 

 

105 Law 66/2016, Article 1; Directive, Article 7(1). 
106 UN Yearbook at 450. 
107 Delgado Casteleiro at 223. 
108 Hoffmeister at 742. 
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implementation of a specific measure, normative control entails member states acting “under 

a duty not to overstep certain boundaries” set by the organization’s law.109  

1. Energy policy is an area of ASNEC’s exclusive competence 

[103] When a policy category falls within a REIO’s exclusive competence, it is only the REIO that 

may “legislate and adopt legally binding acts”.110 In these areas, member states may only 

legislate themselves if the power to do so is conferred upon them by the REIO. Thus, a REIO 

exercises normative control over its member states in such areas, with the conclusion that 

acts taken in relation to such areas must be attributed to the REIO.  

 

[104] Article 4(2)(i) of the TFEU lists ‘energy’ as an area of ‘shared competence’ with EU member 

states. This is reflected in Article 194(2), which specifically provides that Union energy 

policy does not affect the ability of member states to determine their own energy policies, 

provided it does not conflict with Union policy in Article 192(2)(c). 

 

[105] Article 75(1) of the Founding Charter lays out the aims of ASNEC energy policy. The 

language of the four aims is identical to Article 194(1) of the TFEU. However, Article 75 

does not contain any language providing for the autonomy of Member States with regard to 

their energy policy. Instead, Article 75(2) only provides that the ASNEC Council “shall 

establish the measures necessary to achieve the objectives in paragraph 1”. The deliberate 

inclusion of language identical to Article 194(1) of the TFEU and simultaneous exclusion of 

language relating to the subject matter of 194(2) indicates that energy policy in ASNEC was 

intended to be an area of ASNEC’s exclusive competence. 

 

[106] Furthermore, the Energy Investment Treaty similarly does not contain any indications of 

shared competence in this area. Article VII(1) specifies that Member States have the right to 

 

109 Hoffmeister at 741. 
110 TFEU, Article 2(1). 
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“adopt or modify accordingly [their] environmental laws”, but is silent on states’ rights to 

implement or modify energy laws. ‘Environment’ and ‘energy’ are treated as distinct areas 

in the Founding Charter, hence this provision cannot be interpreted as including energy 

policy. When viewed in context with Article 75(2), it must be concluded that energy policy 

is an area of ASNEC’s exclusive competence.  

 

[107] Law 66/2016 had the effect of phasing out all coal-fired power plants in Laoc. This was a 

straightforward implementation of ASNEC energy policy in accordance with Articles 7(1) 

and 18 of Directive 2016/87. Law 66/2016 ensured the security of energy supply by phasing 

out the reliance on coal, a non-renewable source of energy.111 Additionally, the preamble of 

Directive 2016/87 reveals that the phasing out of coal was done with the intention of 

removing the threat to increased use of energy from renewable sources. Thus, this phase out 

was a clear energy policy in accordance with Article 75(1)(c) of the Founding Charter.  

 

[108] Law 72/2016 “On Energy Transition” is similarly an implementation of Articles 3, 7(3)-(4) 

and 18 of Directive 2016/87. It aims to foster the production of renewable energy and 

interconnection of energy networks, thus is in accordance with Article 75(1)(a)-(d). Law 

72/2016 thus falls firmly within the category of an energy policy.   

 

[109] When a member state implements a regulation within an area of a REIO’s exclusive 

competence, the REIO bears sole responsibility for its implementation.112 Laws 66/2016 and 

72/2016 were both energy policies, which is an area of ASNEC’s exclusive competence. 

Thus, both measures must be attributed to ASNEC, which should bear sole responsibility for 

them. 

 

111 Founding Charter, Article 75(1)(b). 
112 Hoffmeister at 734; Geographical Indications, ¶7.7.25. 
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2. ASNEC exercised normative control over environmental policies 

[110] If the tribunal finds that the Challenged Measures were not within ASNEC’s exclusive 

competence, ASNEC nonetheless exercised normative control over these specific 

environmental policies. The ‘environment’ is an area of shared competence within 

ASNEC.113 This confers upon Member States the ability to legislate in this area to the extent 

that ASNEC has not exercised its competence.114  

 

[111] In Directive 2016/87, ASNEC exercised its competence in relation to the phasing out of coal, 

prohibition on compensation to affected operators, and the development of support schemes 

for renewable energy sources.115 By exercising its competence in these areas, Member States 

were thus limited to acting within the scope that had been delimited by the directive. The 

Respondent was not empowered to overstep these boundaries and was instead “obliged not 

to take action which is contrary to the directive”.116 

 

[112] Ultimately, the inquiry into attribution in investment cases regarding areas of shared 

competence is dependent on determining not only which party is the factual actor of the 

breach but also which party has the legal power to bring an end to it.117 Whilst Laws 66/2016 

and 72/2016 were implemented by the Respondent, these were mandated by ASNEC, which 

is the sole party empowered to bring an end to the breach. Thus, ASNEC exercised normative 

control over the Challenged Measures, which must be attributed to it.  

 

Issue III: Attribution Conclusion 

 

113 Treaty, Article VII(1). 
114 TFEU, Article 2(2). 
115 Directive 2016/87, Articles 3, 7 and 18. 
116 Hoffmeister at 741. 
117 Hoffmeister at 745. 
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[113] The Laocan Parliament was mandated to enact Laws 66/2016 and 72/2016 as a result of the 

legally binding Directive 2016/87. In implementing these Challenged Measures, the Laocan 

Parliament functioned as an agent of ASNEC and was effectively controlled by it. In the 

alternative, ASNEC exercised normative control over the energy and environmental policies 

of its Member States. Accordingly, the Challenged Measures should be attributed solely to 

ASNEC. 
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IV. THE RESPONDENT’S MEASURES DID NOT VIOLATE THE FAIR AND 

EQUITABLE TREATMENT STANDARD UNDER ARTICLE II(1) OF THE 

TREATY..... 

[94] Article II(1) of the Treaty provides for the fair and equitable treatment of investments. As an 

autonomous treaty standard, FET should be interpreted in context, and in light of its object 

and purpose.118 Thus, the preamble of the Treaty plays a crucial role in illuminating the 

content of the FET standard.  

 

[95] It is trite that legitimate expectations are considered part of the FET standard.119 In this 

regard, the most oft-cited pronouncement on the scope of its protection was provided in 

Tecmed.120 However, this overly broad pronouncement has been criticised as  

 

“Actually not a standard at all; it is rather a description of perfect public regulation 

in a perfect world, to which all states should aspire but very few (if any) will ever 

attain”121 

 

[96] Subsequent tribunals have thus narrowed the scope of legitimate expectations within the FET 

doctrine.122 Instead, the comprehensive definition provided by Newcombe and Paradell123 

has been preferred;124 

 

“Legitimate expectations about the treatment of investments will arise ‘based on 

the conditions offered by the host State at the time of the investment’. IIA 

jurisprudence highlights that to create legitimate expectations, state conduct needs 

 

118 VCLT, Article 31; Dolzer & Schreuer at 132. 
119 Dolzer & Schreuer at 145. 
120 Tecmed, ¶154. 
121 Douglas at 28. 
122 Saluka; El Paso. 
123 Newcombe & Paradell at 281. 
124 White Industries, ¶10.3.7.  
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to be specific and unambiguous.125 Encouraging remarks from government officials 

do not of themselves give rise to legitimate expectations.126  There must be an 

‘unambiguous affirmation’ or a ‘definitive, unambiguous and repeated’ 

assurance.127”. 

 

[97] The Respondent has not breached the FET standard because (A) its conduct and (B) 

regulatory framework did not any create legitimate expectations. Additionally, (C) its 

exercise of legislative power was reasonable and procedurally proper. In the alternative, (D) 

the Respondent is entitled to adopt the Challenged Measures pursuant to Article IX of the 

Treaty. 

A. THE RESPONDENT’S CONDUCT DID NOT CREATE LEGITIMATE EXPECTATIONS 

[98] Arbitral practice indicates that the strongest basis for the establishment of legitimate 

expectations is specific state conduct directed at an investor by the host state, upon which 

the investor relied.128 Such conduct may take the form of contractual arrangements, specific 

representations or unilateral promissory statements directed specifically to the investor.129 

However, state conduct alone is insufficient to create legitimate expectations that warrant 

protection under the FET standard. An investor’s reliance on a host state’s conduct must be 

reasonable, which necessitates a contextual inquiry.130 

 

125 Metalclad, ¶148. 
126 Nagel, ¶164. 
127 GAMI, ¶76. 
128 Thunderbird, ¶147; National Grid, ¶173; EDF, ¶217. 
129 Hirsch at 2. 
130 Newcombe & Paradell at 282. 
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1. There were no specific representations made about the regulation of the coal 

industry 

[99] The specificity of a representation can take two forms.131 First, if a specific commitment is 

directly made to an investor, such as in a contract or letter of intent. Second, if “its precise 

object was to give a real guarantee of stability to the investor”.132 

 

[100] Additionally, different types of statements give rise to different types of expectations. As 

noted by the tribunal in Continental Casualty, ‘political statements’ do not create any legal 

expectations, ‘general legislative statements’ create ‘reduced expectations’ and ‘contractual 

undertakings’ result in ‘more legitimate expectations’. 133  

 

[101] The ‘specific representations’ relied on by the Claimant pertain to certain statements made 

by the Governor in a meeting on 19 August 2009.134 Additionally, reference is made to a 

subsequent statement made by the Governor in an interview.135 In total, four statements were 

made, all of which did not reference the regulatory framework of the coal industry.  

 

[102] First, the Governor represented that Laocan authorities were expected to grant all necessary 

permits for the construction and operation of Ticadia-1.136 Hence, the Claimant was entitled 

to the specific expectation that all the permits it required would be granted. In Metalclad, the 

Claimant was provided with assurances by government officials that “the Municipality 

would have no legal basis for denying the permit and that it would be issued as a matter of 

course”.137 The tribunal held that these representations gave rise to the “expectation that the 

permit would be granted”, which was frustrated when the application for that permit was 

 

131 El Paso, ¶376-377. 
132 EL Paso, ¶377. 
133 Continental Casualty, ¶261. 
134 NOA, ¶8. 
135 NOA, ¶8. 
136 Exhibit C-2. 
137 Metalclad, ¶88. 
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refused.138 On the present facts, the permits for construction were granted by 19 December 

2010 and a permit for operation was granted on 25 September 2014.139 Thus, the expectation 

arising from the Governor’s representation was satisfied. 

 

[103] Second, it was represented that government officials would “be instructed to cooperate with 

Mountaintop to the fullest extent possible”. 140  This statement was qualified, with the 

Governor noting that their cooperation would be limited to acting “within the scope of the 

competence conferred on them by the Laocan law”.141 When viewed in this context, the 

Claimant was thus merely entitled to expect communications of a forthcoming and 

transparent nature with government officials on issues relating to Ticadia-1. This expectation 

was also satisfied by the routine assistance rendered to the Claimant by the Governor’s 

deputies and the consultation with the Claimant prior to the enactment of Laws 66/2016 and 

72/2016.142  

 

[104] Third, the Governor stated that “he [was] committed to do everything in his power to ensure 

that operation of the plant would be economically beneficial both for Ticadia and 

Mountaintop”.143 This is a broad declaratory statement that does not specify any acts to be 

undertaken by the Governor. The mere reference to the economic benefits bears no relation 

to the regulatory framework for the coal industry, and thus cannot amount to a commitment 

by the government to leave it unchanged. Crucially, the statement is qualified, with the 

Governor expressly indicating that his ability to act would be constrained by ‘his power’ as 

a Governor. In his role as Governor, he would not be able to guarantee that regulations on 

the coal industry remain unchanged.  

 

138 Metalclad, ¶89. 
139 Exhibit C-5; License. 
140 Exhibit C-2. 
141 Exhibit C-2.  
142 P03 at lines 1791, 1853. 
143 Exhibit C-2. 
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[105] In Saluka, the claimant argued that because of an express assurance by the Minister of 

Finance, they expected the Czech government to not address the ‘bad loan’ problem in the 

banking industry by providing financial assistance to banks. The tribunal rejected this 

argument, noting that “whatever assurance the Minister of Finance may have given, he could 

not bind future Governments”.144  On the present facts, the Governor did not hold any 

ministerial position. Furthermore, his statement is neither a specific commitment made to 

the claimant nor intended to provide them with a ‘real guarantee of stability’. The Governor 

is incapable, especially through the making of such a broadly phrased statement, of binding 

the Laocan government to not make amendments to the regulatory framework of the coal 

industry. In this context, the statement amounts to nothing more than a ‘political declaration’, 

incapable of creating any legitimate expectations regarding regulations on the coal 

industry.145 

 

[106] Fourth, the Governor stated that he would “do everything in [his] power to ensure that the 

operation of the plant” benefits Laocan interests and that he was committed to ensuring the 

maintenance of “favourable conditions for foreign investors”.146 As an interview with a 

journal, this statement was not addressed to the Claimant and thus is not a representation 

made directly to them. The statement also cannot be interpreted as being intended to provide 

any ‘real guarantee of stability’ to the Claimant. It prioritises the “interests of [the] nation”, 

a significantly broad term which covers areas such as environmental protection. On this basis 

alone, the statement confers upon the Respondent a wide scope for the exercise of 

governmental powers to benefit Laocan interests. The commitment to ensuring the 

maintenance of ‘favourable conditions’ is similarly vague. It lacks specificity in what such 

conditions might entail, simply referring to the outcome of welcoming more investment in 

 

144 Saluka, ¶351. 
145 El Paso, ¶378. 
146 Exhibit C-5. 
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Laoc. Thus, this representation is merely a political statement, which does not create 

legitimate expectations.147  

 

[107] In El Paso, the tribunal noted that “it is one thing to be induced by political proposals to 

make an economic decision, and another thing to be able to rely on these proposals to claim 

legal guarantees”.148 In rejecting the Claimant’s argument on a breach of the FET standard, 

it held that the Argentinian governments assurances that investor rights would be protected 

did not amount to “a specific commitment to foreign investors not to modify the existing 

framework”. 149  In the same vein, the Governor’s statement that he was committed to 

favourable conditions being maintained for investors cannot be elevated to a specific 

commitment to not modify the regulatory framework on the coal industry.  

 

[108] The FET standard is not contingent on the perception of the frustrated investor”.150 Instead, 

it must be assessed objectively. Ultimately, all four statements are silent on the issue of the 

coal industry’s regulatory framework and thus cannot be equated with a specific commitment 

to not modify the coal industry’s regulatory framework. Accordingly, the Respondent’s 

conduct did not create any legitimate expectations regarding this regulatory framework. 

2. The Claimant’s expectations are not reasonable   

[109] The FET standard does not protect every expectation that an investor might have. Arbitral 

practice indicates that the reliance on a state’s conduct must be reasonable. 151  The 

assessment of the ‘reasonableness’ of such reliance is a contextual inquiry. This involves an 

evaluation of the specificity of the representations, whether disclaimers were made, the skills 

 

147 El Paso, ¶378. 
148 El Paso, ¶395. 
149 El Paso, ¶396. 
150 Toto, ¶165–166. 
151 National Grid, ¶173; Thunderbird, ¶147. 
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and expertise of the investor and the extent to which it sought to protect itself from the 

materialising of a specific risk.152  

(a) The representations lacked specificity and disclaimers were made 

[110] The representations made by the Respondent were severely lacking in specificity, as argued 

above. An investor cannot expect that a host state’s legal order will remain unchanged in the 

absence of specific commitments to that effect.153 Additionally, the Governor made repeated 

and specific disclaimers that he would only be able to act within the scope of powers 

conferred upon him and that he would act in the interests of Laoc. Similarly, the operation 

license stated that it was valid provided that the plant was “conformant with environmental 

regulations in effect of the Republic of Laoc”.154 This provision expressly indicated the 

possibility of changes to environmental regulations, thus putting the Claimant on notice. 

When viewed in this context, the reliance on the Governor’s statements in the expectation of 

an unmodified regulatory framework is not reasonable. 

(b) Mountaintop was a skilled and experienced investor who did not seek to protect 

itself from the materialisation of risk 

[111] Mountaintop is a Mercurian “sophisticated investor that specialises in long-term investments 

into conventional power generation installations”. 155  It is widely accepted that any 

experienced investor should know that laws and regulations evolve with time.156 Apart from 

the environmental condition in the license, the fact that there were concerns in Laoc over the 

environmental impact of coal-fired power plants was publicly known, evidenced from its 

publication in an article by an international news outlet.157 Furthermore, the report published 

 

152 Newcombe & Paradell at 282. 
153 Saluka, ¶305; EDF at 217; Thunderbird Separate Opinion, ¶102; AES, ¶9.3.31. 
154 Exhibit R-2. 
155 Facts, ¶10. 
156 AES, ¶9.3.4; Parkerings, ¶332. 
157 Exhibit R-2. 
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by the task force of environmental scientists indicated that “there was a direct correlation 

between the growth of coal emissions and the intensity of floods”.158 Thus, any prudent 

investor would have been aware of the uncertainty surrounding regulations on the coal 

industry owing to environmental concerns. 

 

[112] In holding that a claim for breach of FET had failed, the tribunal in Parkerings specified that 

an investor “must anticipate that the circumstances could change, and thus structure its 

investment in order to adapt it to the potential changes of legal environment”.159 Stabilisation 

clauses, which directly address the issue of regulatory changes during an investment period, 

are “common in long-term investments in the extractive industries”.160 Mountaintop’s failure 

to negotiate a stabilisation clause is indicative of its failure to exercise due diligence in its 

investment. It is well-established that absent a stabilisation clause, an investor cannot 

reasonably expect the immutability of a state’s regulatory framework.161   

 

[113] Thus, the Claimant cannot rely on the ASNEC Energy Investment Treaty “as a kind of 

insurance policy against the risk of any changes in the host State’s legal and economic 

framework”.162 Its failure to conduct due diligence and safeguard its investment against the 

risk of significant regulatory changes leads to the conclusion that its reliance on the 

Respondent’s representations was not reasonable. 

 

[114] Ultimately, the Respondent’s representations lacked specificity and included disclaimers, 

whilst the Claimant failed to protect itself from the materialisation of risk. Thus, the 

Respondent’s conduct did not create any legitimate expectations and its implementation of 

Laws 66/2016 and 72/2016 do not frustrate the FET standard.  

 

158 Exhibit R-2. 
159 Parkerings, ¶333. 
160 Hirsch at 5. 
161 Micula, 529; Thunderbird Separate Opinion at 102; Parkerings, ¶332. 
162 EDF, ¶217. 
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B. THE RESPONDENT’S REGULATORY FRAMEWORK DID NOT CREATE ANY 

LEGITIMATE EXPECTATIONS 

[115] It is accepted that the expectation of a ‘stable legal environment’ is an element of the FET 

standard.163 This expectation may arise out of a general regulatory framework.164 Crucially, 

this expectation must be grounded in the conditions that existed at the time of investment.165  

 

[116] The regulatory framework on the coal industry has been subject to constant change. In 

particular, there have been “continuous updates concerning the requirements to meet the best 

available techniques (BATs)”. 166  BATs are an environmental policy, which has been 

described as a key element in “setting emission limit values and other permit conditions in 

preventing and controlling the industrial emissions”.167 Hence, the regulatory framework of 

the coal industry has itself been the subject of changes due to environmental concerns for a 

period of more than 25 years. Any prudent investor is presumed to know about the regulatory 

framework that is in force “at the time it first embarks upon the investment”.168 Hence, at 

the time of investment, the regulatory framework of the coal industry had been the subject 

of changes due to environmental concerns for a period of more than 25 years. On this basis 

alone, the Claimant was not entitled to expect that there would be no further changes to the 

regulatory framework on the coal industry. 

 

[117] Furthermore, draft laws in support of a transition to green energy had been discussed as early 

as 2008.169 This itself was indicative of growing concerns over the future of the coal industry 

as the main source of energy in Laoc. Consequently, the Laocan government commissioned 

a task force of environmental scientists, who released an official report in 2010, stating that 

 

163 CMS, ¶274. 
164 Schreuer at 8. 
165 Schreuer at 2. 
166 Exhibit C-1. 
167 OECD Report at 6. 
168 Schreuer at 8. 
169 Exhibit C-1. 
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“there was a direct correlation between the growth of coal emissions and the intensity of 

floods” in Laoc.170 The government then began considering whether it was necessary to 

adopt draft laws that capped greenhouse gas emissions by coal plants.171 When these events 

are viewed cumulatively, it reveals that there was a real possibility of changes to the 

regulatory framework on the coal industry. 

 

[118] The tribunal in Glamis Gold rejected a claim of frustration of legitimate expectations, 

reasoning that the “Claimant was operating in a climate that was becoming more and more 

sensitive to the environmental consequences of open-pit mining”.172 Similarly, in Methanex, 

the tribunal held that the investor was not entitled to expect that California would not amend 

its regulatory framework.173 In particular, it was noted that  

 

“the investor had knowingly entered a framework in which there was close 

supervision from various interest groups and the concern for environmental issues 

was notoriously high”.174 

 

[119] Applying this principle to the present facts, the Laocan regulatory framework on the coal 

industry cannot give rise to the expectation that it would not be subject to significant changes. 

The ‘continuous’ updates concerning BAT requirements reveals that the coal industry had 

always been subject to close scrutiny with regard to its environmental impact. Similarly, the 

preparation of draft laws on transitioning to green energy indicated that concern for 

environmental issues was increasing. Finally, the report by the task force and consequential 

discussion of draft laws to cap greenhouse gas emissions by coal plants was indicative of the 

growing sensitivity to the environmental consequences of coal-fired power plants. In totality, 

 

170 Exhibit R-2. 
171 Exhibit R-2. 
172 Glamis Gold, ¶767. 
173 Methanex, Part IV, Chapter D, ¶9-10. 
174 Potesta at 119. 
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a review of the regulatory framework at the time of investment indicates that it was in a state 

of constant change. Thus, it cannot give rise to any legitimate expectations for the Claimant. 

C. THE RESPONDENT’S EXERCISE OF LEGISLATIVE POWER WAS REASONABLE AND 

PROCEDURALLY PROPER 

[120] Regardless of an investor’s expectations, it is well-established that in the absence of 

stabilisation clauses, a state is entitled to the “undeniable right and privilege to exercise its 

sovereign legislative power”.175  General changes to a regulatory framework in order to 

address evolving public policy needs will not breach the FET standard.176 However, where 

such changes are substantively and procedurally improper, the FET standard may be 

breached.177 As summarised by the tribunal in Parkerings 

 

“There is nothing objectionable about the amendment brought to the regulatory 

framework existing at the time an investor made its investment. As a matter of fact, 

any businessman or investor knows that laws will evolve over time. What is 

prohibited however is for a State to act unfairly, unreasonably or inequitably in the 

exercise of its legislative power”.178 

 

[121] Accordingly, an inquiry into whether legitimate expectations have been breached involves a 

balancing exercise, where the investor’s expectation is weighed against “the very legitimate 

goal for retaining ‘policy space’ and governmental flexibility”.179  

 

 

175 Parkerings, ¶332. 
176 Newcombe & Paradell at 288. 
177 Micula, ¶529; Impregilo, ¶291. 
178 Parkerings, ¶332. 
179 Thunderbird Separate Opinion, ¶102. 
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1. The implementation of the Challenged Measures was in accordance with public 

policy 

[122] Changes to a state’s regulatory framework that are in accordance with a valid public policy 

“are accorded a considerable measure of deference in recognition of the right of domestic 

authorities to regulate matters within[in] their borders”. 180  Similarly, the tribunal in 

Electrabel stated  

 

“It is well-established that the host state is entitled to maintain a reasonable degree 

of regulatory flexibility to respond to changing circumstances in the public interest. 

Consequently, the requirement of fairness must not be understood as the 

immutability of the legal framework, but as implying that subsequent changes 

should be made fairly, consistently and predictably”.181 

 

[123] The Respondent’s implementation of the Challenged Measures was driven by three public 

policy objectives. First, the environmental policy of reducing greenhouse emissions. Second, 

the sustainable energy policy of increasing renewable energy sources in Laoc.182 Third, 

compliance with international obligations under the ASNEC legal framework.183 Thus, the 

implementation of laws 66/2016 and 72/2016 should be recognised as a reasonable exercise 

of the Respondent’s legislative power.  

 

[124] Additionally, the preamble of the Treaty reflects the object and purpose of the treaty. Apart 

from the recognising the importance of favourable conditions for investors, the preamble 

specifically notes that the objectives of the Treaty should be achieved “in a manner consistent 

with the protection of health, safety and the environment”.184 By phasing out coal-fired 

 

180 Unglaube, ¶193. 
181 Electrabel Award, ¶7.77. 
182 Exhibit C-9. 
183 Exhibit C-9. 
184 Treaty, Preamble. 
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power plants and promoting the development of renewable energy instead, the Challenged 

Measures were implemented to promote energy sustainability and environmental protection. 

Thus, they were in consonance with the very purpose of the Treaty and should not amount 

to a breach of the FET standard. 

2. The Respondent acted fairly, equitably and in good faith 

 

[125] A review of arbitral practice indicates that the mere adoption of regulatory measures alone 

is insufficient to amount to a breach of legitimate expectations; the measures must be 

accompanied by additional and exceptional factors.185  

 

[126] In Chemtura, the tribunal acknowledged that the challenged act undertaken by the 

respondent was a result of its international obligations under the Aarhus Protocol. In holding 

that this was indicative of the respondent’s good faith in carrying out the challenged acts, 

the tribunal dismissed the claim on breach of FET. 186  Similarly, the Respondent 

implemented the Challenged Measures as a direct consequence of the legally binding 

ASNEC Directive.187 Thus, the Challenged Measures were implemented in good faith. 

 

[127] Furthermore, the Respondent entered into consultations with various stakeholders, including 

the Claimant, prior to the enactment of the Challenged Measures.188 The measures were only 

implemented by the Laocan Parliament after this period of consultation and parliamentary 

debates. Thus, the Respondent’s conduct demonstrates that the measures were implemented 

in a transparent manner and in accordance with due process.  

 

 

185 Hirsch at 2. 
186 Chemtura, ¶138. 
187 Exhibit C-7. 
188 PO3, ¶10. 
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[128] Finally, the implementation of the Challenged Measures was non-discriminatory. The 

Challenged Measures were applicable to all coal-fired power plant operators, regardless of 

nationality. Thus, the Respondent acted in an even-handed manner. 

 

[129] Ultimately, the Respondent enacted its Challenged Measures bona fide by conduct that was 

justifiable by public policies.189  Such an exercise of legislative powers is in itself insufficient 

to constitute a breach of the FET standard. 190  Thus, by exercising these powers in a 

reasonable manner that was substantively and procedurally proper, the Respondent has not 

breached the FET standard. 

D. THE RESPONDENT IS ENTITLED TO IMPLEMENT THE CHALLENGED MEASURES 

PURSUANT TO ARTICLE IX OF THE TREATY 

[130] The Treaty provides that Contracting States may adopt measures necessary for the protection 

of “human, animal or plant life or health”. Accordingly, where a measure has been adopted 

pursuant to such a purpose, the state will not be liable for a breach of a Treaty obligation. 

 

[131] This provision should be interpreted as a self-judging provision that differs from the rule of 

necessity under customary international law. The language of this provision is considerably 

more specific than the rule on necessity stipulated in Article 25 ARSIWA, indicating that it 

was not intended to import the rule of necessity in customary international law. By limiting 

its application to situations involving the protection of human, animal or plant life or human 

health, the scope of Article IX(1)(a) is significantly narrower than the protected of an 

‘essential interest’ in Article 25 ARSIWA. The DARSIWA Commentaries specifically note 

that  

 

189 Saluka, ¶307. 
190 AES, ¶9.3.31. 
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“the extent to which a given interest is ‘essential’ depends on all the circumstances, 

and cannot be prejudged. It extends to particular interests of the state and its people, 

as well as of the international community as a whole”191 

 

[132] Thus, given that the scope of Article IX(1)(a) is considerably narrower than that of Article 

25 ARSIWA, the onerous conditions required in Article 25 do not apply to the Treaty 

provision.  

 

[133] In dealing with a treaty exception for measures necessary for the protection of public order 

and essential interests, the tribunal in Continental Casualty held that measures addressing 

emergency situations would be justified if they were appropriate, reasonable and 

proportional.192 Article IX(1)(a) should be applied in a similar manner. 

 

[134] From 2000 to 2015, Laoc experienced flooding on an annual basis, which were constantly 

increasing in magnitude.193 These floods destroyed over 50,000 houses and caused the loss 

of 85,000 lives in 15 years.194 A task force of environmental scientists published a report on 

the reasons for annual flooding experienced by Laoc in 2010.195 It was determined that the 

most probable reason for the floods was the greenhouse emissions from the numerous coal 

plants operating in Laoc, given the “direct correlation between the growth of coal emissions 

and the intensity of the floods”.196 

 

[135] The Laocan government undertook a variety of measures to combat the flooding, such as 

protective constructions.197 However, these measures failed to alleviate the solution, leading 

 

191 DARSIWA Commentaries, Article 25, ¶15. 
192 Continental Casualty, ¶219, 227. 
193 Exhibit R-2. 
194 Facts, ¶17. 
195 PO3, ¶11. 
196 Exhibit R-2. 
197 Exhibit R-2. 
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key decision makers in the Laocan government to conclude that “in all likelihood, it is the 

coal plants that contribute to the problem of the annual floods the most”.198  

 

[136] In 2016, the Laocan government referred to the report of the task force, engaged in public 

consultations and parliamentary debates before finally adopting Law 66/2016.199  

 

[137] The implementation of this law was necessary to save human lives. The government sought 

to address this problem through other measures, all of which had failed. The exhaustion of 

other measures prior to the implementation of law 66/2016 indicates that it was a reasonable 

measure. Additionally, the report of the task force led to the conclusion that coal plants were 

the most probable cause of the floods, a crisis that continued to grow in magnitude annually. 

Thus, a measure aimed at tackling the root of the problem, coal plants, was the most 

appropriate measure that could have been adopted. Finally, the loss of 85,000 lives and threat 

of even higher casualty rates justified the phasing out of coal plants. Despite the grave threat 

to human life posed by the continued operation of coal plants, the decision to gradually phase 

them out within a 12-year window instead of an immediate suspension is a proportionate 

measure. 

 

[138] Ultimately, the phasing out of coal-fired power plants over a 12-year period is a measure 

aimed at removing the threat to human life through annual flooding. The report of the task 

force indicates that coal plants are the most probable cause of the floods, and other measures 

have failed to alleviate the situation. Thus, the tribunal should find that phasing out of coal 

plants was necessary pursuant to Article IX of the Treaty, and that the Respondent did not 

breach the FET obligation.  

 

 

198 Facts, ¶13. 
199 Facts, ¶23. 
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Issue IV: FET Conclusion 

[139] The Respondent did not create any legitimate expectations through its conduct or regulatory 

framework. There were no specific representations made to the Claimant with regard to the 

coal industry’s regulatory framework, which was itself the subject of constant updates with 

regard to environmental requirements. Even if the Tribunal finds that this created legitimate 

expectations, the Respondent’s implementation of the Challenged Measures was reasonable 

and procedurally proper. Thus, the implementation of the Challenged Measures cannot 

amount to a breach of the FET standard. In the alternative, the implementation of the 

Challenged Measures was necessary pursuant to Article IX of the Treaty, which the 

Respondent was entitled to adopt. Accordingly, the Respondent has not breached the FET 

standard of the Treaty. 
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V. PRAYERS FOR RELIEF 

1. In light of the above, the Respondent respectfully requests this Tribunal to declare that: 

a. The challenge of Mr Mason’s appointment be allowed; 

b. The Claimant lacks standing to bring claims under the ASNEC Energy 

Investment Treaty; and 

c. The Claimant solely bear all costs of this arbitration. 

 

                             Respectfully submitted on 23 September 2020 
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                   On behalf of the Respondent 

       THE REPUBLIC OF LAOC 


