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 1 

SUMMARY OF FACTS 

 

1. The Republic of Laoc (the Respondent) is a small developed state, 

member of a regional economic integration organization called the Association of 

Sovereign Nations for Economic Cooperation (ASNEC), created on February 2012. 

2. Domestic electricity production in Laoc is dominated by coal-fired 

power plants. In August 2009, Mountaintop Investments LLC, incorporated under the 

laws of the Republic of Mercuria, planned the construction of a coal-fired power plant 

in Ticadia, Laoc, through its Laocan subsidiary, Ticadia-1 LLC. 

3. For this purpose, Ticadia-1 LLC approached Mercurian First National 

Bank JSC (MFNB) in order to finance the construction of the power plant, and on 1 

December 2010 they entered into the Financing Agreement. On 15 December the 

construction of the plant began. On 25 September 2014, it started commercial 

operation. 

4. Historically, many natural disasters, such as floods, occurred in most of 

the ASNEC Member States, killing thousands of people and destroying houses in 

various regions, among other damages. However, between 2000 and 2015, they 

experienced an unusual massive increase. In total, they experienced 14 major floods, 

6 of which occurred in Laoc. This situation raised environmental concerns. 

5. Against that background, on 17 February 2016 the Council of the 

ASNEC adopted the Coal Directive on the renewable sources of energy, by which all 

coal-fired power plants in the ASNEC Member States shall be phased out by 31 

December 2028. This Directive is binding upon any of its members States, including 

Laoc. 

6. On 6 July 2016, the Laocan Parliament, in order to comply its 

obligations under the ASNEC Energy Charter, implements the Coal Directive by 

enacting Law 66/2016, prohibiting coal-fired power plants by 31 December 2028. 

Additionally, on 5 December of the same year, Law 72/2016 on Energy Transition 

was enacted. 

7. As a consequence, the power plant turned into an economic burden, 

and Ticadia-1 LLC was not able to repay the loan of the Financing Agreement to 

MFNB. 



 2 

8. Acknowledging this, on 1 July 2017, Goliath National Bank JSC (the 

Claimant), entered into the Assignment Agreement with MFNB, by which it was 

assigned all rights arising out of and in connection with the Financing Agreement. 
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SUMMARY OF ARGUMENTS 

 

9. The Tribunal does not have jurisdiction to decide the dispute, as: 

firstly, the Claimant has not made any Investment protected under the Treaty [1.1]. 

Secondly, the Claimant cannot bring a claim in its capacity as the alleged legal 

successor of MFNB [1.2]. 

10. Mr. Perry Mason should be removed from the arbitration, as: firstly, 

there are justifiable doubts as to Mr. Perry Mason’s independence and impartiality 

[2.1]. Secondly, Mr. Perry Mason failed to comply with the disclosure requirements 

set forth under the UNCITRAL Rules [2.2]. 

11. In any event, Law 66/2016 is attributable to ASNEC, hence the 

Claimant should have directed the claims it pursues in this arbitration against 

ASNEC, as: firstly, Law 66/2016 is attributable to ASNEC, not to Laoc, since 

ASNEC had “effective control” over Laoc in relation to the Coal Directive [3.1]. 

Secondly, under the ASNEC Founding Charter and the Treaty, the Claimant should 

direct its claims against ASNEC [3.2]. 

12. Even if the enactment of Law 66/2016 were attributable to the 

Respondent, it did not imply a breach of the FET standard, as: firstly, the Respondent 

did not breach Mountaintop and MFNB’s legitimate expectations [4.1]. Secondly, in 

the absence of a strict stability clause, the Respondent, as a sovereign state, is entitled 

to enact regulations to protect its environment and population [4.2]. 
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ARGUMENTS 

 

1. THE ARBITRAL TRIBUNAL DOES NOT HAVE JURISDICTION TO 

DECIDE THE DISPUTE 

 

14. Relying on Article X of the Treaty, the Claimant submits a dispute 

against the Respondent, alleging that it has been treated unfairly and inequitably. The 

Claimant alleges that it is the legal successor of MFNB and, as such, it qualifies as a 

protected Investor under the Treaty.  

15. As demonstrated below, the Tribunal does not have jurisdiction to 

decide the dispute because the Claimant has neither made an Investment protected 

under the Treaty [1.1.] nor can it bring a claim in its capacity as the alleged legal 

successor of MFNB [1.2.]. 

1.1 The Claimant has not made any Investment protected under the Treaty 

 

16. For the Tribunal to have jurisdiction, the Claimant must be a protected 

Investor under the Treaty and the claims must be related to an Investment. In this 

case, the Claimant has not made, nor does it own or control, an Investment covered by 

the Treaty within the Respondent’s territory, so it cannot bring any claim in 

connection to any such Investment. Therefore, the Tribunal lacks jurisdiction ratione 

materiae. 

17. In this sense, the Claimant’s actions do not constitute an Investment 

under the Treaty by applying the Vienna Convention; nor under the inherent meaning 

that tribunals have granted to such term; and in any case constitutes merely a 

commercial transaction. 

18. Article I (1) of the Treaty defines Investment for purposes of the Treaty 

as “every kind of asset owned or controlled by Investors of a Contracting Party, either 

directly or indirectly”, outside that Contracting’s Party’s area but within the area of 

the REIO. Moreover, the Article establishes a series of examples of what an 

Investment is to be considered. Finally, it states that the term “Investment” refers to 

any investment associated with an Economic Activity in the Energy Sector.1 

                                                
1Article I (1) ASNEC Energy Investment Treaty, p. 62  
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19. Pursuant to Article 31 of the Vienna Convention, a treaty shall be 

interpreted in good faith in accordance with the ordinary meaning of the terms 

included in it, and in the context and light of its object and purpose.2 As demonstrated 

below, an interpretation of the Treaty in accordance with the Vienna Convention leads 

to the conclusion that the Claimant has not made and does not own a protected 

“investment”. 

20. First, and in light of the aforementioned, the term “investment” shall be 

interpreted in accordance to the object and purpose of the Treaty. As portrayed in its 

preamble, the purpose of the Treaty, is the promotion and protection of investments, 

in order to achieve economic growth and development within the ASNEC Region.3 

This means that the intention of the Treaty is to protect investments related to the 

economic activity in the Energy Sector of the ASNEC Region, and not any type of 

claim that a particular or a State may have or may acquire. In other words, an Investor 

must have an Investment associated to the economic activity in the energy sector, 

which the Claimant does not have. 

21. To further shed light on this aspect, the approach of investment 

tribunals must be considered. In this sense, in Standard Chartered Bank v. Tanzania, 

the claimant had purchased loans from a Malaysian consortium made to a Tanzanian 

company, in order to finance this latter’s construction of a power plant.4 Along with 

the loans, Standard Chartered Bank had been assigned other contracts and rights, 

including pledges, shares and securities. The tribunal understood that the loans 

purchased by Standard Chartered Bank could not be considered as investments in the 

territory of Tanzania, as the Bank took no action to constitute the making of an 

investment. Therefore, the tribunal declined jurisdiction.5 

22. The tribunal interpreted the definition of investment in the UK-

Tanzania Treaty, which is very similar to the one in the Treaty,6 to imply that the 

investment must have been “of” the claimant. Moreover, considering that the purpose 

of the Treaty was the promotion and protection of investments, the tribunal 

considered that the claimant must have done something as part of the investing 

                                                
2 Article 31 – General Rules of Interpretation.  
3 Preamble, ASNEC Energy Investment Treaty, p. 62 
4 Standard Chartered Bank v. Government of Tanzania 
5 Standard Chartered Bank v. Government of Tanzania, p. 47 ¶200  
6 United Kingdom – United Republic of Tanzania BIT, Article 1-8 
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process, either directly or through an agent or entity under the investor’s direction.7 

As no such actions were performed, since the claimant had only acquired the initial 

credit granted to Tanzania from a consortium of Malaysian Banks, the claimant had 

failed to demonstrate that it funded the investment or that it controlled it in an active 

and direct manner.8 Thus, the tribunal held that the claimant could not be deemed to 

have a protected investment under the BIT. 

23. In this case it is clear that there is no investment of the Claimant, as it 

took no actions to make “something as part of the investment process”. There was no 

process at all, and the Claimant’s actions are strangers to the energy sector. Thus, by 

interpreting the definition of “investment” both under its ordinary meaning or under 

the preamble of the Treaty, the Claimant’s actions do not fall under the definition of 

Investment. 

24. Second, tribunals understood that the parties to a treaty are generally 

free to determine which investments are subject to treaty protection, but have also 

found that the term “investment” has an “inherent meaning”. 

25. In Romak v. Uzbekiztan, the tribunal had to analyze the Switzerland – 

Uzbekistan BIT, which defined investment as “every kind of assets” and then 

illustrated with a list of examples, including “claims to money” and “rights given by 

contracts”. The claimant alleged a breach of a contract for the import and supply of 

wheat to the respondent’s territory. The tribunal considered that the contract could not 

be deemed an “investment” under the Switzerland-Uzbekistan BIT because a wheat 

supply agreement could not be considered as a contribution, but rather as the 

performance of a sale of goods contract,9 because a five-month period could not be 

considered as a sufficient duration in order to be an investment,10 and because the risk 

was a mere commercial risk instead of an “investment risk”, in which, according to 

the tribunal, the investor cannot be sure of a return on his investment.11 

26. These elements were also considered by the tribunal in Alps Finance v. 

The Slovak Republic. The applicable BIT defined the term “investment” as including 

“every kind of assets and particularly (…) (c) claims and rights to any performance 

                                                
7 Standard Chartered Bank v. Government of Tanzania, p. 46 ¶ 198  
8 Standard Chartered Bank v. Government of Tanzania, p. 46 ¶¶ 196-198  
9 Romak S.A. (Switzerland) v. The Republic of Uzbekistan, p. 53-57, ¶¶ 207-222  
10 Romak S.A. (Switzerland) v. The Republic of Uzbekistan, p. 58, ¶¶ 227-228  
11 Romak S.A. (Switzerland) v. The Republic of Uzbekistan, p. 59, ¶¶ 230-231  
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having an economic value”.12 The claimant’s claims concerned certain receivables 

received from a private Slovak company, which granted the claimant the right to 

request payment by a debtor of a certain sum of money. The tribunal understood that 

“when the claim arises from a contract, the contract itself should qualify as an 

investment. This in turn implies that the contract satisfies certain minimum 

requirements, such as duration, contribution, and risk”.13 The tribunal found that 

none of the three requirements were present, in particular the duration requirement, 

because the contract signed by the parties exhausted its object, purpose and duration 

with its sole stipulation, being in substance a mere purchase-sale contract. Thus, the 

tribunal concluded that the contract could not be regarded as a protected investment 

under the treaty, but was “rather a contract which exhausts its object and purpose by 

its sole stipulation by the parties”.14 

27. The Alps Finance tribunal considered that according to the Vienna 

Convention, the treaty must be interpreted not only pursuant to its “ordinary 

meaning”, but also considering the general context, object and purpose, which is to 

“foster economic prosperity”. This approach was also to apply to interpret the scope 

of the term “investment” in the treaty. The tribunal concluded that the contract did not 

advance the treaty’s purpose of intensifying the economic cooperation between States 

and, therefore, the tribunal confirmed that the contract could not constitute an 

“investment”.15 

28. The inherent elements of an investment, as repeatedly considered by 

investment tribunals, are not present in this case: the Claimant did not make any 

contribution to the energy sector, there is no duration of performance and no 

participation of any investment risks. 

29. In our case, the Claimant’s transaction with a third party has no relation 

with Laoc. Precisely, the Claimant cannot be considered to have made a contribution 

to the energy sector, nor that that contribution was of a certain duration. The 

Financing Agreement entered into, did not mean any contribution to the Energy 

Sector, as neither of the companies develops activities in it.  

                                                
12 Alps Finance v. The Slovak Republic, p. 74-75, ¶¶ 230-236  
13 Alps Finance v. The Slovak Republic, p. 74, ¶ 231  
14 Alps Finance v. The Slovak Republic, p. 74, ¶ 232  
15 Alps Finance v. The Slovak Republic, Award, p.75, ¶ 236   
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30. As for the lack of economic contribution, even if the Financing 

Agreement was performed in the territory of Laoc, it only entailed a transfer of funds 

between those two parties. Laoc did not benefited from it, let alone its economic 

activity.  

31. The Assignment Agreement exhausted its effects and duration at the 

time it was stipulated,16 it did not transcend beyond that because the funds were never 

directed to contribute in any way to the economy of Laoc, which is what the Treaty 

precisely pretends. 

32. With regards to the risk, if anything, there was a commercial risk, 

which is not enough to transform a commercial transaction into an Investment. 

Indeed, the Claimant only assumed the risk of the non-repayment of the loan, which is 

the normal commercial risk assumed by any party who enters a contractual 

relationship. This differs from the risk associated to an Investment, which, as 

explained by the Romak v. Uzbekistan tribunal, means that the investor cannot be 

certain of a return on his investment, and may not know the amount he will end up 

spending, even if all relevant counterparties comply with their contractual obligations. 

33. Additionally, the arbitral tribunal in Joy Mining v. Egypt implied an 

inherent meaning of Investment when stating that a bank guarantee is not an 

investment but rather a contingent liability, and that to conclude otherwise “would 

really go far beyond the concept of investment”.17 

34. Just as in this case, considering the Claimant’s actions as an investment 

would really go beyond such concept. 

35. The previous decisions are based on the premise that the scope of 

application, agreed by the contracting parties in a treaty, should not be widened to the 

extent where ultimately any claim or transaction would be included under it.  

36. Finally, as considered in the aforementioned Standard Bank case, and 

Joy Mining v. Egypt, a distinction between investments and commercial transactions 

should be made. This transaction was merely a private transaction between the parties 

                                                
16 Claimant’s Exhibit C12, p. 23 
17 Joy Mining Machinery Limited v. Arab Republic of Egypt, p. 9  ¶ 38, p. 10 ¶ 44 and ¶ 45  
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to the Financing Agreement, which fulfilled its object and purpose by its sole 

stipulation.   

37. All things considered, the Claimant cannot be regarded as having made 

an Investment in Laoc. Therefore, the Tribunal should not accept the Claimant’s 

claim, since it falls outside of the Treaty´s protection. Thus, the Tribunal lacks 

jurisdiction ratione materiae.  

 

1.2 The Claimant cannot bring a claim in its capacity as the alleged legal successor 

of MFNB  

 

38. The Claimant relies on the Assignment Agreement18 in order to bring a 

claim against the Respondent, considering itself the legal successor of MFNB. Even if 

an assignment of rights took place between the two companies, MFNB could not have 

transferred the qualification of Investor to the Claimant as it is of intuitu personae 

nature.  

39. Not every subjective right is capable of contractual assignment. In this 

sense, it is usually understood that claims referring to investment treaties are 

essentially intuitu personae under international law, and, as such, they cannot be 

assigned.19 For example, in Mihaly International Corporation v.  Sri Lanka, an 

American claimant claimed on behalf of its Canadian subsidiary in order to gain 

access to arbitration under the ICSID Convention, to which Canada is not a party. The 

claimant argued that under an assignment agreement, it was authorized to bring a 

claim for all the rights and interests that Mihaly International Corporation had against 

Sri Lanka. The respondent opposed to this, pointing out that the personal nature of the 

rights and claims precluded any possibility of assignment without the consent of the 

State. The tribunal, siding with the respondent, held that “A claim under the ICSID 

Convention with its carefully structured system is not a readily assignable chose in 

action as shares in the stock-exchange market or other types of negotiable 

instruments, such as promissory notes or letters of credit.”20 

                                                
18 Claimant’s Exhibit C12, p. 23 
19 Crawford, James, and Brownlie, Ian. Brownlie's Principles of Public International Law, p. 704 
20 Mihaly International Corporation v. Democratic Socialist Republic of Sri Lanka, p.149 ¶ 24 
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40. Assuming that MFNB is an Investor that invested in Laoc, then it is 

only MFNB who would be afforded protection under the Treaty, including the right to 

arbitrate. The investment made by MFNB does not allow it to unilaterally assign its 

protections to a third party, due to its intuitu personae nature.  

41. Through the Assignment Agreement, the Claimant seeks to access a 

protection that can only be obtained if a party fulfills the requisites demanded in the 

Treaty. This is not the case of the Claimant, as it did not make or own an Investment 

in Laoc, as demonstrated above.  

42. Moreover, as held by the tribunal in Mihaly v Sri Lanka, the ownership 

of an investment claim is not easily assignable as the ownership of negotiable 

instruments. The Respondent, therefore, cannot be subject to the consequences of a 

private instrument signed between MFBN and the Claimant, to which it was not a 

party and of which it did not even have knowledge until the commencement of this 

arbitration. To accept the opposite solution would mean to allow unlimited variation 

of the Investor, creating uncertainty for the Host State, which would have to grant 

treaty protection without knowing who has such protection beforehand. 

43. Therefore, the Claimant cannot be considered as MFNB’s legal 

successor for the purposes of this arbitration and cannot be considered as a protected 

Investor under the Treaty. Therefore, the Tribunal lacks jurisdiction ratione personae.  

 

CONCLUSION I 

 

44. In sum, the Claimant has never made an Investment in Laoc, and it 

cannot become a protected Investor through the Assignment Agreement with MFNB. 

Therefore, the Tribunal lacks jurisdiction to hear the dispute. 

 

2. MR. PERRY MASON SHOULD BE REMOVED FROM THE ARBITRATION 

 

45. On June 3, 2019, the Respondent was made aware of Mr. Mason’s 

participation in the Hewer Plants case, due to Mr. Mason posting on social media. 

After reviewing his actions, the Respondent decided to challenge Mr. Mason on June 

16, 2019. 
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46. According to Article 12.1 of the UNCITRAL Rules, an arbitrator may 

be challenged if there are justifiable doubts as to his independence and impartiality. In 

this case, Mr. Perry Mason’s conduct gives rise to justifiable doubts regarding his 

impartiality and independence [2.1]. Moreover, his failure to disclose his previous 

involvement in the Hewer Plants case, only raises more doubts regarding Mr. Mason’s 

impartiality and independence [2.2]. Mr. Perry Mason should therefore be removed 

from the arbitration.  

47. After all, the Claimant has already selected Ms. Madelaine Perle as a 

potential replacement for Mr. Mason, whose impartiality and independence are not 

being put into question. She will be taking part in the hearing and has all submissions 

available to her. Therefore, replacing Mr. Mason will not have any significant 

detriment to this arbitration, but rather there will be an important benefit towards the 

legal certainty of this arbitration. 

 

2.1 There are justifiable doubts as to Mr. Perry Mason’s independence and 

impartiality 

 

48. Mr. Mason has been involved in the Hewer Plants case, which has a 

similar factual and legal background to this one, and has also commented in social 

media and in “The Arbitration Station” about states avoiding responsibility for their 

actions by enacting “climate change” regulations. These give rise to justifiable doubts 

regarding his impartiality and independence, which justify his replacement in this 

case. 

49. Article 12.1 of the UNCITRAL Rules, applicable in this case, provides 

that "any arbitrator may be challenged if circumstances exist that give rise to 

justifiable doubts as to the arbitrator’s impartiality or independence”. To determine if 

an arbitrator is impartial an independent, the test that must be applied is whether the 

facts of the case would lead a reasonable third person to conclude that there are 

justifiable doubts regarding an arbitrator’s impartiality or independence.21  

                                                
21 Blue Bank v. Venezuela, p. 10; Suez v. Argentina, p.18; Caratube v. Kazakhstan, p. 17  
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50. In order to determine this, the IBA Guidelines, provide a non-

exhaustive list of circumstances likely to give rise to justifiable doubts.22 These are 

ranked from worst to least conflictive, as Red, Orange, or Green. Although these 

guidelines are not legal provisions, and are only binding when parties have agreed so, 

they provide a uniform and objective standard to decide which circumstances may 

give rise to justifiable doubts.23 Thus, they have been relied upon by national courts 

and arbitral institutions.24 

51. The IBA Guidelines include in its Orange List a non-exhaustive list of 

specific situations that may give rise to doubts as to the arbitrator’s impartiality or 

independence. Among others, the Orange List contemplates the situation where the 

arbitrator has served, within the last three years, as arbitrator in another arbitration on 

a related issue, provided that said arbitration “involve[ed] one of the parties, or an 

affiliate of one of the parties”.25 Also in the Orange List is the situation where the 

arbitrator has publicly advocated a position on the case, whether in a published paper, 

or speech, or otherwise.26 

52. In this sense, while it has been generally observed that the fact that an 

arbitrator has made a finding of fact or legal determination in a similar case, does not 

imply that the same arbitrator will reach the same conclusion in another case, nor that 

it is unable to assess the law and facts of the case in an impartial manner,27 it is 

necessary to assess, in each particular case, whether the parties have a reasonable 

opportunity to convince an arbitrator of reaching a different conclusion.28 In this case, 

the parties do not have such opportunity, as demonstrated below. 

53. It has been understood that an arbitrator making negative comments 

about a State, while the arbitration is progress, gives rise to justifiable doubts. For 

example, in Perenco v. Ecuador, an arbitrator was challenged due to comments made 

regarding said ongoing case, in a published interview. In that case, the arbitrator 

                                                
22 IBA Guidelines on Conflicts of Interest in International Arbitration, Introduction ¶1-3; ICS v. Argentina, p. 4; 

Caratube v. Kazakhstan, p. 19; Universal Compression v. Venezuela, p. 24; Urbaser v. Argentina, p. 12 
23 IBA Guidelines on Conflicts of Interest in International Arbitration, Introduction 
24 Born, Gary B, p. 1840. 
25 IBA Guidelines on Conflicts of Interest in International Arbitration, art. 3.1.5 
26 IBA Guidelines on Conflicts of Interest in International Arbitration, art. 3.5.2 
27 Suez v. Argentina, p. 14, 15 
28 Devas v. India, p. 15,16  



 13 

referred to Ecuador’s non-compliance with interim measures, and referred to 

“recalcitrant host countries” comparing the non-compliance to the expropriations 

carried out by Libya in the 1970’s. Although these second comments were general in 

nature and did not per se reference Ecuador directly, the fact that they were expressed 

in the same question and right after the comments regarding Ecuador, made the 

tribunal state that “A reasonable third party would read the juxtaposition of the 

sentences about Ecuador with the comments about Libya as likening Ecuador’s 

current conduct with that of Libya in the 1970s”. Therefore, it was understood that 

these comments gave rise to justifiable doubts regarding said arbitrator’s impartiality 

and independence, as the tribunal understood that there was risk of prejudgment.29 

54. It has also been understood that when an arbitrator is facing a similar 

case to a previous arbitration, in which facts and legal determinations will overlap, 

this gives rise to justifiable doubts as the arbitrator will be exposed to the arguments 

expressed in the previous arbitration. For example, in Caratube v. Kazakhstan, the 

arbitrator selected by the state was challenged due to the fact that he was appointed by 

Kazakhstan in a previous arbitration, which dealt with the same type of expropriation, 

arising out of a governmental persecution of certain individuals due to enmity 

between them and the president. The tribunal found that although the arbitrations 

dealt with different claimants, they arose out of the same situation and were very 

similar in essence. Thus, said arbitrator was exposed to facts and legal arguments that 

would most likely arise again in the arbitration. The tribunal explained that it was not 

possible to ask the arbitrator to maintain a “Chinese wall” in his own mind and refrain 

from considering the discussion carried out in the previous arbitration. Even if said 

arbitrator expressed that he would refrain from any previous consideration, the 

tribunal understood that in the eyes of a reasonable third person, the arbitrator would 

not be able to abstain from considering any factual or legal argument that was 

expressed in the previous arbitration. Due to this element, the tribunal found that the 

arbitrator’s “objectivity and open-mindedness with regard to the facts and issues to be 

decided in the present arbitration are tainted”, stating that there were reasonable 

doubts regarding his impartiality and independence. 

                                                
29 Perenco v. Ecuador, p. 5-12  
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55. Based on the above, when analyzing Mr. Mason’s prior conduct, any 

reasonable third party would conclude it gives rise to justifiable doubts. 

56. First, Mr. Mason previously served as an arbitrator in the Hewer 

Plants. Said case dealt with the phase-out of a coal fired power plant, in the same 

context of the ASNEC directive, in Wellfalcon; a member-state of ASNEC, as is 

Laoc.30 Although it did not involve the same parties, it is clear that the Hewer Plants 

case is almost identical to the present case. The subject of the arbitration and the legal 

background of said case, are the same. Which is why, the arguments expressed in the 

Hewer Plants case will most likely be presented to this Tribunal. Thus, following the 

rationale in Caratube v. Kazakhstan, a reasonable third person cannot rely on Mr. 

Mason to maintain a “Chinese wall” in his own mind, abstaining from considering 

any of the arguments presented in the Hewer Plants case. 

57. Second, after the Hewer Plants case was concluded, on June 2, 2019, an 

article was issued on the result of said case and the implications of such an award in 

the context of the ASNEC directive.31 Mr. Mason shared the article on social media 

on the next day, stating that he was “proud to have served as an arbitrator in this 

ground-breaking case”.32 By these comments we can see that Mr. Mason was not only 

involved as an arbitrator in that case, but he was satisfied with the decision reached, to 

uphold the investor’s claim that Wellfalcon had violated the “fair and equitable 

treatment”.  

58. Third, Mr. Mason’s comments are of greater concern considering that 

Mr. Mason had previously voiced his negativity towards States implementing 

environmental regulations which could affect investors. In the podcast “The 

Arbitration Station”, he accuses states of eluding responsibility for their actions by 

“resorting to climate change arguments”.33 Although this situation is not the same as 

the one in Perenco v. Ecuador, as the interview was published before the present 

arbitration, the rationale followed in that case is important to understand that there is a 

risk of Mr. Mason taking an unfavorable stance towards states implementing “climate 

change” measures. 

                                                
30 Respondent’s Exhibit R9, p. 50 
31 Respondent’s Exhibit R9, p. 50 
32 Respondent’s Exhibit R10, p. 51 
33 Respondent’s Exhibit R8, p. 49 
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59. In Mr. Mason’s conduct, we can see that he had publicly voiced his 

opinion that states will use environmental regulations to avoid responsibility for their 

actions. He has taken part in the Hewer Plants case, which is almost identical to the 

present one, upholding the investor’s claim. These actions combined show that Mr. 

Mason has most likely already made his mind and it is unlikely that anything will 

make him change. Thus, depriving the Respondent of this possibility.  

60. Therefore, it is reasonable to conclude that a reasonable third person 

would not only have justifiable doubts of Mr. Mason’s impartiality but would most 

likely find him unable to remain impartial, and distance himself from prejudice. 

 

2.2 Mr. Perry Mason failed to comply with the disclosure requirements set forth 

under the UNCITRAL Rules 

 

61. The arbitrator Mr. Perry Mason did not comply with the disclosure 

requirements that arise from the UNCITRAL Rules. The fact that he did not disclose 

any circumstance at his first opportunity to do so, give more rise to doubts regarding 

his impartiality and independence.  

62. Article 11 of the UNCITRAL Rules establishes the obligation to 

disclose any circumstances that are likely to give justifiable doubts as to an 

arbitrator’s independence or impartiality:  

“When a person is approached in connection with his or her possible 

appointment as an arbitrator, he or she shall disclose any circumstances likely 

to give rise to justifiable doubts as to his or her impartiality or independence. 

An arbitrator, from the time of his or her appointment and throughout the 

arbitral proceedings, shall without delay disclose any such circumstances to 

the parties and the other arbitrators unless they have already been informed 

by him or her of these circumstances” 

63. Similarly, Article 3 (a) of the IBA Guidelines establish that when there 

are facts or circumstances that give rise to doubts regarding an arbitrator impartiality 
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or independence, it is the arbitrator who has to disclose those facts or circumstance to 

all the parties involved and to his or her fellow arbitrators. The disclosure can take 

place before accepting the appointment or when the facts or circumstances take place 

if they occur during the proceeding. 

64. From those rules and guidelines, it can be understood that it is the 

arbitrators’ duty to supply any information regarding his or her impartiality and 

independence. That duty is not only enforceable once the arbitrator is appointed, but 

also it remains in force throughout the arbitral proceedings. The fact that the arbitrator 

discloses information does not necessarily mean that there is a conflict of interest; if 

he or she does not disclose the information, it may cause distrust towards the 

arbitrator, which could lead to an annulment of the award.34 

65. In Vito G. Gallo v. Canada, the respondent-appointed arbitrator was 

challenged by the claimant due to the fact that the arbitrator later advised another 

country in another NAFTA arbitration. The tribunal decided against the arbitrators’ 

disqualification from the proceedings due to the fact that the arbitrator had disclosed 

all the information as soon as possible and because there was no bias from the 

arbitrators’ side, but rather a possible future bias that may arise due to his 

credentials.35 

66. Similarly, in the case OPIC Karium Corporation v. The Bolivarian 

Republic of Venezuela, in which the claimant tried to dismiss the arbitrator appointed 

by respondent due to his involvement in previous arbitral proceedings. Since the 

arbitrator disclosed that specific information as soon as he was appointed, it was 

decided against his dismissal.36 

67. In the case at hand, no information was disclosed by Mr. Perry 

Mason,37 even when there were clear similarities among this case and a previous one 

in which he was appointed as an arbitrator and had a clear position in the issue.38 The 

                                                
34 Berger, Klaus Peter, p. 498 ¶ 1 
35 Vito G. Gallo v. Government of Canada, ¶10, ¶15, and ¶34 
36 OPIC Karimum Corporation v. The Bolivarian Republic of Venezuela, ¶11, ¶12, ¶51 and ¶57 
37 Respondent’s Exhibit R7, p. 47 ¶ 1 
38 Respondent’s Exhibit R9, p. 50 ¶ 4 
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fact that no information was disclosed gives rise to doubts and creates grounds to 

believe that he may not be impartial or independent in the proceeding.   

68. Moreover, there are no contradictions on the Claimants behalf if he 

chooses another arbitrator at this stage of the proceedings. The Claimant has freedom 

to choose any other person to be the arbitrator of his choice for the proceedings.  

69. It was Mr. Perry Masons’ duty to inform of any circumstance that 

might raise any doubt regarding his impartiality and independence. He failed to do so. 

Given that he did not disclose any circumstance on his own, it gives more reasons to 

believe that he did have circumstances to disclose, violating UNCITRAL Rules.  

70. It is also relevant to highlight that in Article 13 of the UNCITRAL 

Rules it is established when the challenge of an arbitrator can be made. The party who 

did not appoint the arbitrator in question has a maximum of 15 days after the 

notification of the appointment or after circumstances arise that give justifiable doubts 

regarding the arbitrators impartiality or independence to make the challenge.  

71. Two additional elements should be considered when considering the 

challenge to Mr. Perry:  

72. First, Article 13 of the UNCITRAL Rules establishes a maximum of 15 

days after the notification of the appointment or after circumstances arise that give 

justifiable doubts regarding the arbitrators impartiality or independence to make the 

challenge.  

73. It is clear that the Respondent met with the deadline given that 15 days 

had not passed since the news article was published (2 June 2019)39 and Mr. Perry’s’ 

post on social media (3 June 2019).40 The challenge was made on 16 June 2019.41  

74. Summing up, Mr. Perry Mason failed with his duty to disclose 

information, therefore violating UNCITRAL Rules.  

                                                
39 Respondent’s Exhibit R9, p. 50 
40 Respondent’s Exhibit R10, p. 51 
41 Respondent’s Challenge of Perry Mason 
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75. Second, none of the Parties would suffer any prejudice as a result of 

Mr. Perry’s replacement. The Claimant has freedom to choose any other person to be 

the arbitrator of his choice for the proceedings. Even so, the Claimant has already 

chosen another arbitrator: Ms. Madeleine Perle. She has already been approved by the 

Respondent and will be present during the oral hearings. Thus, if Mr. Mason is 

replaced, the Claimants rights are not going to be affected since it has already chosen 

another arbitrator.42 

CONCLUSION II  

76. In sum, Mr. Perry Mason failed to comply with the duty to disclose 

information, therefore violating UNCITRAL Rules and increasing the Respondent’s 

concerns as to Mr. Perry’s independence and impartiality. Therefore, the challenge 

should be admitted, and Mr. Perry Mason should be replaced.  

 

3. IN ANY EVENT, LAW 66/2016 IS ATTRIBUTABLE TO ASNEC, HENCE 

THE CLAIMANT SHOULD HAVE DIRECTED THE CLAIMS IT PURSUES 

IN THIS ARBITRATION AGAINST ASNEC 

 

77. Firstly, Law 66/2016 is attributable to ASNEC, not to Laoc, since 

ASNEC had “effective control” over Laoc in relation to the Coal Directive [3.1]. 

Furthermore, under the ASNEC Founding Charter and the Treaty, the Claimant 

should direct its claims against ASNEC [3.2].   

3.1 Law 66/2016 is attributable to ASNEC, not to Laoc, since ASNEC had “effective 

control” over Laoc in relation to the Coal Directive 

78. Pursuant to the ASNEC Founding Charter and the Treaty, Law 66/2016 

is attributable to ASNEC, since upon its enactment the Laocan Parliament was acting 

under ANSEC’s effective control.  

79. Pursuant to Article 120 of the ASNEC Founding Charter, “[w]hen the 

Member States enforce or implement any legal acts of the Association, the attribution 

                                                
42 Procedural Order No. 2, p. 55 ¶ 5 
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of conduct, as between the Member States and the Association, shall be governed in 

particular by Articles 6 and 7 of the Article on the Responsibility of International 

Organizations, mutatis mutandis”.43 

80. In this sense, Article 6 of the Articles refer to the attribution of the 

conduct of an organ or agent of an international organization to the organization itself, 

stating that “the conduct of an organ or agent of an international organization in the 

performance of functions of that organ or agent shall be considered an act of that 

organization under international law”.44 

81. Article 7 of the Articles, on the other hand, addresses the issue of the 

attribution of the conduct of an organ of a State to an international organization, and 

thus is of capital importance to the case at hand. Pursuant to Article 7: “the conduct of 

an organ of a State […] that is placed at the disposal of another international 

organization shall be considered under international law an act of the latter 

organization if the organization exercises effective control over that conduct” 45 

(emphasis added).  

82. Hence, the concept of “effective control” becomes crucial to determine 

the extent to which the acts of a state organ may be attributable to an international 

organization.  

83. According to Prof. Giorgio Gaja, former Special Rapporteur of the 

International Law Commission and currently Judge of the International Court of 

Justice,46 effective control must be considered on a case by case basis, under the 

factual circumstances and context.47 A similar position is held by Prof. Kristen E. 

Boon who stated that “[i]n order to settle the issue of where the effective control lies, 

one needs to consider the full factual circumstances and particular context in which 

international organizations and their members operated”. 48  

                                                
43 Respondent’s Exhibit R3, p. 33  
44 UN Article on the Responsibility of International Organizations 
45 United Nations Draft Articles on the Responsibility of International Organizations 
46 Responsibility of International Organizations 
47 Responsibility of International Organizations, p. 88 ¶ 34 
48 Kristen E. Boon, p. 24 



 20 

84. In this sense, Prof. Boon also considers that: “[t]he ILC does not define 

effective control in the Articles on the Responsibility of IOs […], although the 

commentary emphasizes that the determination is heavily dependent on the facts”.49  

85. Therefore, as it was held by the aforementioned scholars, the 

organization's effective control over the acts of the state organ must be determined by 

studying the relevant rules and facts, which are specific to each case. In this case, Law 

66/2016 is attributable to ASNEC since the association had effective control over 

Laoc’s Parliament regarding the implementation of the Coal Directive. 

86. Several provisions in the ASNEC Founding Charter demonstrate that, 

regarding the implementation of Directives issued by ASNEC, Member States are 

under the association’s effective control.  

87. First, pursuant to Article 115 of the ASNEC Founding Charter: “[a] 

directive shall be binding, as to the result to be achieved, upon each Member State to 

which it is addressed, but shall leave to the national authorities the choice of form 

and methods”.50 That is, the legal acts ratified by the Council are binding on every 

Member State.51 As said provision clearly states, the result of all ASNEC’s Directives 

are mandatory.52  

88. The fact that the Member States are left the choice as to the form and 

methods by which the directives are to be implemented, is of no detriment to this 

argument since this circumstance only obeys to the fact that the association lacks the 

powers to directly implement the directives. 

89. As stated by Prof. Frank Hoffmeister, in relation to the European 

Union: “[w]hile the Union is endowed with normative powers in an important number 

of policy fields, it only exceptionally has the administrative capacity to implement the 

legislation itself”.53 Therefore, “in these cases of decentralized implementation of 

                                                
49 Kristen E. Boon, p. 24  
50 Respondent’s Exhibit R3, p. 33 
51 Respondent’s Exhibit R3, p. 33 
52 Respondent’s Exhibit R3, p. 33 
53 Hoffmeister, Frank, p. 740 
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Union regulations, the administration and courts of Member States act as agents of 

the Union” 54 (emphasis added). 

90. This reasoning is apposite, since the definitions of Directive provided 

under the ASNEC Founding Charter and the TFEU are identical.55  

91. The same rationale has also been applied by several international 

tribunals. Indeed, with regards to the TFEU, the tribunal in Electrabel v Hungary, 

found that Hungary could not be held liable for an act it had undertaken merely to 

comply with its obligations under EU law. 

92. In Electrabel v. Hungary, decided under the ECT, which centered on 

Hungary’s termination of a power purchase agreement, in an effort to liberalize the 

sector in order to comply with a Decision issued by the European Commission, the 

tribunal found that “[w]here Hungary is required to act in compliance with a legally 

binding decision of an EU institution, recognized as such under the ECT, it cannot (by 

itself) entail international responsibility for Hungary”.56 

93. Similarly, in the present case, Laoc was required to act in compliance 

with a legally binding decision by ASNEC’s governing body, the Coal Directive, in 

light of ASNEC’s lack of normative powers to implement the Coal Directive by itself. 

This circumstance should not entail international responsibility on Laoc,57 considering 

the fact that the Respondent did everything in its powers to prevent the enactment of 

the Coal Directive since the State voted against it.58 However, said directive was 

adopted. 

94. Furthermore, in the Hewer Plants case, the tribunal found that 

“international responsibility for the coal phase-out should be attributed to ASNEC”.59 

These two cases represent just a fraction of the at least 17 actions initiated against 

different Member States due to complications caused by the Coal Directive, Law 

                                                
54 Hoffmeister, Frank, op. cit., p. 741 
55 Article 288 of the Treaty on the Functioning of the European Union (TFEU)  
56 Electrabel S.A. v Hungary, ¶ 6.72 ¶ 6.73 
57 Respondent’s Exhibit R3, p. 32 
58 Respondent´s Response to the Notice Arbitration, p. 27 ¶ 640 
59 Respondent’s Exhibit R9, p. 50 ¶3 
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66/2016’s predecessor and the only reason it was enacted in the first place.60 

Specifically, 4 cases were brought against Wellfalcon -of which only one has been 

concluded- and another 13 against Laoc.61  

95. The recently released PO No. 4 sheds further light on this case’s main 

issue. Therein, it is stated that the ruling in Hewer Plants case was rendered 

unanimously, and that the Claimant’s plant “started commercial operation in October 

2012 and had an expected minimum lifetime of 45 years”.62 Precisely, the Claimant’s 

T1 Power Plant commenced operations on September 2014 and has an expected 

lifetime of 40 years.63 These facts continue to show the complete similarity between 

the present case and an unanimously rendered ruling based on the same facts, that 

correctly understood that international responsibility for the coal phase-out should be 

attributed to ASNEC. 

96. This section further states that when drafting the Coal Directive, 

ASNEC considered that “most coal-fired power plants were already amortised”.64 

While that statement in itself may be true, it by no means affords carte blanche to 

ASNEC to then injure a specific minority interest. In essence, laws are crafted to 

protect minorities, not to damage them. 

97. Second, Article 124 provides that Member States can be subject to 

sanctions for breaching or failing to enforce ASNEC's obligations.65 Said provision 

states that in case of breaching; “[…] the Council […] may decide to take both or any 

of the following measures: a. to suspend certain of the rights deriving from the 

Founding Charter to the Member State in question, including the voting rights of the 

representative of the government of that Member State in the Council; b. to impose 

the lump sum or penalty payment to be paid by the Member State concerned which the 

Council considers appropriate in the circumstances […]”.66 

                                                
60 Respondent’s Exhibit R9, p. 50 
61 Respondent’s Exhibit R9, p. 50 
62 Procedural Order No. 4, p. 75 ¶ III.6 
63 Notice of Arbitration, p. 6 ¶ 11 
64 Procedural Order No. 4, p. 74 ¶ II.2  
65 Respondent’s Exhibit R3, p. 33 
66 Respondent’s Exhibit R3, p. 33 
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98. Thus, Article 124 of the ASNEC Founding Charter provides a sanction 

system that invests the Association with the power to penalize Member States should 

the Council determine that there is a clear risk of a serious breach.67 Further, for the 

avoidance of doubt, said provision states that “the failure to enforce or implement a 

legal act of the Association in accordance with Article 115” may be considered a 

serious breach.68 Thus, if the Respondent had decided not to comply with the Coal 

Directive, it would have been liable to sanctions imposed by ASNEC.  

99. Hence, under to the binding normative system established by the 

ASNEC Founding Charter, ASNEC enacted the Coal Directive,69 which was voted 

and sanctioned without Laoc’s consent,70 and was endowed with the powers to 

enforce it. In other words, ASNEC had factual control over Laoc’s conduct.  

100. Even though the Respondent did everything in its power to stop the 

enactment of the Coal Directive, as Laoc’s delegates voted against it,71 said Directive 

was passed by ASNEC’s Council, and the State was hence obliged to adopt it. What is 

more, as a result of said effective control all ASNEC Member States enacted legal 

acts addressed to adopt the Coal Directive, and Laoc was not the exception.72 

101. Indeed, faced with this situation, the Respondent exercised its 

discretional powers to grant the maximum benefit allowed under the Coal Directive.73 

The State established in Law 66/2016 the largest phase-out deadline possible, since in 

accordance with the Coal Directive, by December 2028 all of ASNEC’s Member 

States must reduce its gross production of coal-fired plants to 0.74 

102. It is worth noting that Laoc indeed voted against the Coal Directive75, 

and yet it is now being charged with the breach of an international obligation when all 

it did was comply, against its will, with a binding Directive.  

                                                
67 Respondent’s Exhibit R3, p. 33 
68 Respondent’s Exhibit R3, p. 33 
69 Claimant’s Exhibit C7, p. 16 
70 Response to the Notice of Arbitration, p. 27 ¶ 11 
71 Response to the Notice of Arbitration, p. 27 ¶ 11 
72 Procedural Order No. 4, p.75 ¶ II.4 
73 Response to The Notice Of Arbitration, p. 27-28 ¶¶ 12-13 
74 Claimant’s Exhibit C7, p. 16 
75 Procedural Order No. 2, p. 58 ¶ 21 
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103. The recent ruling in Hewer Plants case is a clear application of the 

aforementioned. Indeed, ASNEC has broad normative powers but adopts its decisions 

primarily via decentralized organs, such as Laoc’s Parliament in the present case, 

which act at its disposal and under its effective control, and this rule was followed by 

the tribunal.  

104. In conclusion, Laoc was under ASNEC’s effective control, since the 

latter enacted and had the powers to enforce the Coal Directive, thus the former had 

no chance but to sanction Law 66/2016 to the extent that even if it had not enacted 

Law 66/2016, the mandated coal phase-out would still be binding. Nevertheless, the 

Respondent exercised its discretional powers to extend the Claimant the highest 

benefit conceded by the ASNEC’s Directive.  

 

3.2 Under the ASNEC Founding Charter and the Energy Investment Treaty, the 

Claimant should direct its claims against ASNEC 

105. As per the ASNEC Founding Charter and the Treaty, the Claimant 

should direct its claims against ASNEC and not the Respondent, given that Law No. 

66/2016 was only enacted to comply with the Coal Directive. 

106. As stated in the Treaty, ASNEC is a REIO. This concept entails the 

transfer of competence over certain matters by sovereign states towards supranational 

organizations, which may even in exercise of said powers execute binding rulings. 

107. Precisely, Article 1.5 of the Treaty Concerning the Encouragement and 

Reciprocal Protection of Investments in the Treaty states that: “Regional Economic 

Integration Organization means an organization constituted by states to which they 

have transferred competence over certain matters a number of which are governed by 

this Treaty, including the authority to take decisions binding on them in respect of 

those matters”.76 

108. Other well-known REIOs are, for example, the EU and the ASEAN. 

The former has been already subject to arbitration proceedings by private entities, 

                                                
76 ASNEC Energy Investment Treaty, p. 62 
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affirming the concept that REIOs assume sovereign powers of their member nations 

and thus can be held responsible for actions by them undertaken. 

109. Indeed, in December 2019, pipeline consortium Nord Stream 2 filed a 

notice of arbitration against the EU to determine whether said organization breached 

the Energy Charter Treaty by modifying pipeline regulations in a discriminatory 

way.77 Nord Stream 2 is a project to transport gas from Russia to Germany through a 

submarine pipeline under the seabed of the Baltic Sea The EU was sued given that it 

is a member of the Energy Charter Treaty. What has been publicized of the dispute is 

that the Claimant argues that the EU’s 2019 amendment of its Gas Directive unfairly 

puts it in a disadvantage against already existing pipelines, breaching the principle of 

fair and equitable treatment, given that it would be ineligible for derogations to the 

Directive that current pipelines benefit from.78 An award has not yet been rendered. 

110. In the case at hand, ASNEC is a Contracting Party to the Treaty.79 As 

such, it assumed the same obligations as all the other contracting parties, including the 

treatment of investments and can be liable for the actions it undertook.  

111. As explained in further detail in the section above, an important aspect 

of ASNEC’s legal architecture, are the consequences of a member’s noncompliance.80 

As stated by Article 124 of its Founding Charter, if it were determined that a Member 

State breached the Charter by “the failure to enforce or implement a legal act of the 

Association”, penalties may be imposed, consisting of the suspension of “certain of 

the rights deriving from the Founding Charter to the Member State in question, 

including the voting rights”, and/or the imposition of a “lump sum or penalty payment 

to be paid by the Member State concerned which the Council considers appropriate in 

the circumstances”.81  

112. Thus, it is clear that the Respondent was merely implementing a 

previous decision whose breach would carry hefty monetary consequences and even 

the possibility of being suspended from ASNEC itself, reason by which the truly 

                                                
77 Nord Stream 2: Pipeline Spat with EU evolves into ECT dispute 
78 Nord Stream 2 AG v. European Union 
79 ASNEC Energy Investment Treaty, p. 62 
80 See Section 3.1 
81 Respondent’s Exhibit R3, p. 34 
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responsible party for the enactment of Law 66/2016 is ASNEC, the ideologue of its 

logical predecessor and the only reason it was enacted in the first place, the Coal 

Directive. 

113. In conclusion, the Respondent cannot be held liable for enacting the 

Coal Directive, let alone when ASNEC itself, as a Contracting Party of the Treaty, 

can sued in the same terms as the Respondent. Hence, the Claimant is directing this 

dispute towards the incorrect party, since under the ASNEC Founding Charter and the 

Treaty, the defendant of the present arbitration should be ASNEC itself.  

CONCLUSION III 

114. In conclusion, Law 66/2016 is attributable to ASNEC, not to Laoc, 

since ASNEC had “effective control” over Laoc in relation to the Coal Directive 

[3.1]. Furthermore, under the ASNEC Founding Charter and the Treaty, the Claimant 

should direct its claims against ASNEC [3.2].  

 

4. EVEN IF THE ENACTMENT OF LAW 66/2016 WERE ATTRIBUTABLE TO 

THE RESPONDENT, IT DID NOT IMPLY A BREACH OF THE FET 

STANDARD 

 

115. The FET standard enshrined under the Treaty was not violated by the 

enactment of Law 66/2016. Although the doctrine of legitimate expectations is part of 

the fair and equitable treatment, there are no grounds on which Mountaintop and 

MFNB could have based their alleged legitimate expectations [4.1] and in any event, 

the enactment of Law 66/2016 could not breach the Claimant’s rights under the 

Treaty [4.2]. 

4.1. The Respondent did not breach Mountaintop and MFNB’s legitimate expectations 

116. Under Article 2 of the Treaty, the parties enshrined the applicability of 

the fair and equitable treatment standard to each other’s protected investments: “Each 

Contracting Party shall accord at all times to Investments of Investors of other 

Contracting Parties fair and equitable treatment”. 
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117. Although the Treaty does not expressly define the concept of fair and 

equitable treatment, this standard has been widely applied by international arbitral 

tribunals which have construed its scope and application.82 In this way, arbitral 

tribunals have recognized that the doctrine of legitimate expectations is the “dominant 

element” of the fair and equitable treatment standard.83  

118. To construe that legitimate expectations exist, tribunals have found it 

necessary for there to have been specific representations made by the State to the 

investor.84 Such was the reasoning applied by the tribunal in Charanne v. Spain, 

which held that, despite the fact that the amendment of the regulatory regime by Spain 

to photovoltaic solar-based electricity generation systems modified the special regime 

that regulates this industry, the documents and presentations made by the Spanish 

government promoting the investments were not specific enough to have generated 

any expectation as to the fact that the regulations were not going to be modified.85 

Likewise, the tribunal understood as a fundamental factor that the claimant should 

have carried out a due diligence analysis of the legal framework in order to be able to 

rely on legitimate expectations.86 

119. Similarly, in the case Micula v Romania,87 the tribunal denied the 

existence of legitimate expectations because “there were no communications from the 

government to the Claimants and no representations by government officials 

subsequent to the Claimants’ investment”. In the mentioned case, the claimant alleged 

a breach of its legitimate expectations based on that when they invested in Romania, 

they had the expectation that Romania would enforce its laws, in particular its laws 

relating to the taxation of alcohol.88 The tribunal in Micula v. Romania understood 

                                                
82 Teco Guatemala Holdings, LLC v. The Republic of Guatemala, ¶ 4; Pope &Talbot Inc. v. The Government of 

Canada, ¶ 5; Windstream Energy LLC v. Government of Canada, ¶ 10 
83 Saluka Investments BV v. The Czech Republic, ¶302; El Paso Energy International Company v. Argentina, ¶ 

227; Impregilo S.p.A. v. Islamic Republic of Pakistan, ¶ 260 
84 Teco Guatemala Holdings, LLC v. The Republic of Guatemala, ¶ 18; Waste Management II v. United 

Mexican States, ¶ 98 
85 Charanne B.V. Construction Investements S.A.R.L v. The Kingdom of Spain, ¶ 503 -505 
86 Charanne B.V. Construction Investements S.A.R.L v. The Kingdom of Spain, ¶ 504 
87 Ioan Micula, Viorel Micula and others v. Romania [II], ¶ 357 
88 Ioan Micula, Viorel Micula and others v. Romania [II], ¶ 358 
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that claimant’s “belief that the market in which they had entered would not change to 

their disadvantage do not constitute a legitimate expectation”.89 

120. Contrary to the Claimant’s allegations, the standard for legitimate 

expectations to exist requires for an expectation to be recognized and protected by 

international law, given that not every expectation of an investor is protected.90 

121. In order to give rise to Mountaintop and MFNB’s legitimate 

expectations, the Respondent should have made specific representations, which as 

will be further demonstrated, it did not do. Generally, it has not been recognized that 

an investor should have the legitimate expectation that existing regulations at the time 

of the investment would remain unchanged.91  

122. Finding that there has been a breach of an investor’s legitimate 

expectations must be based on an objective standard or analysis. The mere subjective 

belief that the investor may have had at the time of making the investment is not 

sufficient to claim a breach of fair and equitable treatment.92  

123. As seen in the Charanne case referred above, general political 

statements, such as the following statement made by the Governor of Ticadia: “the 

construction of Ticadia-1 bears fundamental importance for the economic 

development of the region, which is why I am committed to doing everything in my 

power to ensure that the operation of the plant would benefit the interests of our 

nation. I am also committed to ensuring we maintain favourable conditions for 

foreign investors so that we can see more projects like Ticadia-1 in the future”, do not 

create any expectations.93 

124. In the present case, the record does not show any evidence whatsoever 

that neither Mountaintop and MFNB, nor the Claimant had conducted a due diligence 

analysis regarding Ticadia’s legal framework. Therefore, the Claimant's lack of 

                                                
89 Ioan Micula, Viorel Micula and others v. Romania [II], ¶ 363 
90 Mr. Franck Charles Arif v. Republic of Moldova, ¶ 536; Impregilo S.p.A. v. Islamic Republic of Pakistan, ¶ 
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KG v. The Czech Republic, ¶ 305 
92 Charanne B.V. Construction Investements S.A.R.L v. The Kingdom of Spain, ¶137  
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diligence prevents it from being entitled to legitimate expectations that are protected 

under the Treaty. 

125. What is more, there is no specific promise of any representation made 

by the Respondent,94 hence the Claimant is not entitled to claim that any of its 

legitimate expectations have been breached.  

126. Therefore, applying the aforementioned tribunal’s reasoning to the 

present case, the Claimant could not have reasonably expected that the regulation 

would remain static either. In addition, the measures were reasonably tailored to 

achieve legitimate state objectives.95  

127. It has been stated that a state measures is “reasonable” if it “bears a 

reasonable relationship to some rational policy”. In assessing “reasonableness”, two 

elements must be considered: “the existence of a rational policy; and the 

reasonableness of the act of the state in relation to the policy”.96 

128. In fact, the wording of the operating license of the Ticadia-1 Power 

Plant reads: “This license shall remain valid provided Tiadia-1 keeps T1 conformant 

with environmental regulations in effect of the Republic of Laoc”.97 This clearly 

suggests that the Respondent should have expected some natural alteration in the 

domestic laws, as environmental regulations are meant to evolve.98 

129. Furthermore, the license for the commercial operation of the power 

plant made it clear that the plant must have been keep conformant with environmental 

regulations which are constantly evolving as shown in the present case.99  

130. The Respondent has not made any specific representations towards 

Mountaintop nor MFNB, and certainly not to the Claimant. On the contrary, in the 

main document granting Mountaintop and MFNB the right to pursue their investment, 

i.e. the operating license of the Ticadia-1 Power Plant, Laoc clearly stated that said 

                                                
94 Claimant´s Exhibit C2, p. 10 
95 JSW Solar GmbH & Co. KG v. The Czech Republic, ¶ 310 
96 JSW Solar GmbH & Co. KG v. The Czech Republic, ¶ 347 
97 Respondent´s Exhibit R1, p. 30 
98 Devall, W. and G. Sessions p. 70 
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right was subject to limitations arising from environmental regulations. Therefore, any 

arguments raised by the Respondent alleging possible breaches to its legitimate 

expectations must be dismissed by the Tribunal.  

4.2 In the absence of a strict stability clause, the Respondent, as a sovereign state, is 

entitled to enact regulations to protect its environment and population 

131. Even if the Tribunal were to consider that the Respondent had certain 

legitimate expectations, the host state always retains the right to adjust its own laws 

with the intent of safeguarding the environment, as well as the health of its 

population. 

132. In Saluka v. The Czech Republic, the tribunal considered that the 

stability of the legal framework agreed by the parties was “soft”, meaning that a 

principle of reasonableness had to be applied to determine whether a modification by 

the host state to the regulatory system was legitimate. This implies that any change to 

the legal system is not considered in breach of the treaty per se, but must be subject to 

a test of rationality according to said principle beforehand. It was also understood that 

the FET principle grants a minimal protection to the investor, meaning that the state’s 

conduct would need to present a high degree of inappropriateness to be deemed illegal 

under the treaty.100 

133. Moreover, the Hague Court of Appeals in the Chevron v. Ecuador case, 

considered that the Global Settlement Agreement and Release reached by the parties 

relating to the termination and settlement of the Concession Agreement between 

Ecuador and TexPet, provided for the restoration of the environmental damage caused 

by the oil extraction.101 Correspondingly, the Treaty between the Claimant and the 

Respondent foresees that the objectives of the investment must be pursued “in a 

manner consistent with the protection of health, safety, and the environment”, clearly 

indicating that the safety of the elements mentioned cannot be hampered by the 

investment.102 

                                                
100 Saluka v. The Czech Republic, p. 62 ¶¶ 291-292 
101 Judgment of the Hague Court of Appeal on Chevron Corporation and Texaco Petroleum Company v. The 

Republic of Ecuador, p. 2 ¶ 2.1 
102 ASNEC Energy Investment Treaty, p. 62 
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134. Also, a General Assembly Resolution by the Office of the High 

Commissioner for Human Rights of the UN, which comments on the permanent 

sovereignty over natural resources, affirmed that the sovereign right of every state to 

dispose of its wealth and its natural resources should be respected, and exercised in 

the interest of national development and of the safety and prosperity of the population 

of said state.103 Moreover, one of the more fundamental principles of international 

law, is that which recognizes the sovereign equality and independence of all states.104 

135. In the present scenario, the assurance of FET undertaken by Laoc under 

the Treaty did not imply an obligation to leave the legal framework intact.105 Nowhere 

in the Treaty is there a reference to a strict regulatory stability in favor of the 

Claimant, unlike what the Tribunal interpreted in Occidental v Ecuador I, where an 

express statement in the preamble of the treaty, which mentioned that the stability of 

the legal framework was an essential element of FET, was understood to imply that 

any alteration of the legal and business environment by the host state would be in 

breach of the agreement. In the case mentioned, the state of Ecuador denied the 

contractually foreseen VAT refunds to Occidental, with whom it had agreed a treaty 

for the exploration and production of oil in said country.106  

136. Contrary to the events explained, in the present case, the parties did not 

foresee a clause that restricted the Respondent’s right to modify the regulatory 

system, meaning there was no breach at all, as the Respondent was free to adjust the 

legal system whichever way it saw fit. The very wording of the Treaty is enough to 

understand the parties’ obligations, as it recognizes “the need to encourage and create 

stable, equitable, favourable and transparent conditions for investors (…)”, but 

nowhere does it state and express obligation to leave the legal framework intact, nor 

the prohibition of Member States to pass laws with the intent of protecting its 

population.107  

                                                
103 Office of the High Commissioner for Human Rights, General Assembly resolution 1803 (XVII) of 14 

December 1962, "Permanent sovereignty over natural resources", p. 2 
104 Kokott, Juliane; Vienna Convention on the Law of Treaties, United Nations, p. 332 ¶ 6 
105 ASNEC Energy Investment Treaty, p. 63 
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137. As previously explained, ASNEC and its Member States established 

that the promotion of investment flows and other objectives must be achieved “in a 

manner consistent with the protection of health, safety, and the environment”.108 

Given that the agreement between the parties expressly foresees an exception to the 

stability of the legal framework, by allowing measures to be adopted with the intent of 

protecting human, animal or plant life or health, then, in the present case, the 

Respondent was entitled to put the wellbeing of Laoc’s inhabitants before said 

assurance for the Claimant. Moreover, the preamble of the Treaty itself bolsters the 

importance of safeguarding the health of the population, as well as the 

environment.109 Furthermore, Laoc’s measures are backed by reasons of public 

policy, in this case, the health of its population, and said actions cannot be deemed 

inequitable.110 By limiting the amount of greenhouse emissions by coal plants, the 

Laocan government will effectively save lives and avoid millions of dollars in 

damages per year, by decreasing the floods that take place due to said pollution.111  

138. Additionally, ASNEC declaration from December 2015, foresees that 

any and all international agreements must be entered into with the following 

objectives in mind: preservation and improvement of the quality of the environment, 

rational usage of natural resources, battling climate change and, most importantly, 

protection of human health.112 This indicates that there is a limit to the ability of 

Member States to sign treaties, by placing the aforementioned elements as a series of 

boundaries to negotiations. 

139. What is more, since the agreement between the parties recognizes the 

authority of Laoc in its wording, the passing of Law 66/2016 was performed by the 

Respondent in full use of its sovereign rights, meaning that the Law passed by the 

Laocan Parliament is in full effect, and must be applied, regardless of any pending 

claims against the State, since matters of public policy come before investments.113  
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140. In addition, the Republic of Laoc signed an agreement which intends to 

better address the problematic of climate change, by means of a sustainable 

development114, and renewable sources of energy are the means to achieve this, 

especially considering that Laoc’s neighbouring states have increased the investment 

in these sources of energy, and their productivity improved as well.115  

141. To conclude, Law 66/2016 was passed by the Respondent in use of its 

sovereign right to safeguard the health and wellbeing of its population, and therefore, 

there was no violation of the Treaty in this regard. 

CONCLUSION IV 

142. In conclusion, even if the enactment of Law 66/2016 were attributable 

to the Respondent, it did not imply a breach of the FET standard, as the Respondent 

did not breach Mountaintop and MFNB’s legitimate expectations [4.1] and also, in the 

absence of a strict stability clause, the Respondent, as a sovereign state, was entitled 

to enact regulations to protect its environment and population [4.2]. 
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PRAYER FOR RELIEF 

 

For all the above mentioned, the Respondent respectfully requests the Tribunal to find 

that:  

1. It does not have jurisdiction to decide the dispute.  

2. The arbitrator appointed by the Claimant should be replaced.  

3. The enactment of Law 66/2016 is not attributable to the Respondent. 

4. Even if the enactment of Law 66/2016 were attributable to the Respondent, it did not 

imply a breach of the Fair and Equitable Treatment standard. 

 

The Claimant has to compensate the Respondent for all of their costs in this 

Arbitration and to bear alone the costs of the Tribunal and of KCAB International. 

 

 

 


