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STATEMENT OF FACTS 

1. Goliath National Bank JSC (Claimant) is a joint-stock company incorporated 

under the laws of Republic of Mercuria, a country neighbouring Laoc. Both the 

countries, Mercuria and Laoc are members of a regional economic integration 

organization called Association of Sovereign Nations for Economic Cooperation 

(ASNEC) which was created on 3rd February 2012. 

2. The Respondent, Republic of Laoc, is a small developed state. Laoc has several 

large deposits of precious and semi-precious metals, thus the mining industry has 

always played a significant role in its economy and development. Because of 

extensive coal deposits, the coal-mining industry and coal-fired energy generation 

sectors have always played a considerable role in the economy of Laoc.  

3. Mountaintop Investment LLC (Mountaintop), a company incorporated under the 

laws of Republic of Mercuria. Mountaintop is an investor specialising in long 

term investments and have constructed various high efficiency coal-fired power 

plants. In 2010, Mountaintop approached the Mercurian First National Bank JSC 

(MFNB), Claimant’s predecessor, seeking finance for building a state-of-the-art 

850 MW coal power plant in the municipality of Ticadia in the Respondent state. 

4. Although the Respondent state’s economy was dependent on the coal sector, the 

support for Green Energy was rapidly gaining importance and the political support 

for cleaner energy was increasing, which is evident from the increase in number 

of political parties with a green agenda favoring renewable sources of energy.  

5. The construction of the coal power plant started in Ticadia on 19th December 

2010 and the plant started its commercial operations from 25th September 2014. 

It had an operational life of 40 expected years. 

6. On 19th May 2012 ASNEC and all its member states signed a Treaty Concerning 

the Encouragement and Reciprocal Protection of Investments in the ASNEC 

Region (ASNEC Energy Investment Treaty). Laoc ratified the treaty on 21st 

June 2012 whereas Mercuria ratified the same on 28th June 2012. 

7. On 17th February 2016, ASNEC Council passed Coal Directive 2016/87 asking 

all the member states to phase out the production of energy from coal plants to 

zero percent by 31st December 2028. . Its aim was to establish a Nationally 

Determined Contribution and cut down coal emissions by 50% below 2012 levels 

by 2030. The Directive was enacted in the light of the Seoul Agreement on 
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Climate Change, 2015 which had been ratified by ASNEC and all its member 

states.  

8. In furtherance of this directive and its environmental concerns, Respondent state 

entered into a dialogue with all the relevant stakeholders in the energy sector and 

its internal advisors to find out ways to implement the directive. However, no 

agreement was reached. It was after all these things that Respondent state passed 

Law 66/2016 on 6 July 2016, banning all the coal power plants on its territory by 

31st December, 2028. All the coal power plants were provided 12 years 

(maximum time limit under the coal directive) to reduce its operation and cut 

down emissions. 

9. The Respondent state had to commit to reducing its greenhouse emissions because 

of increasing number of natural catastrophes including floods that caused massive 

destruction of property and a substantial loss of lives. These occurrences of floods 

were the most probable result of the increasing greenhouse emissions from the 

coal power plants. 

10. After the introduction of Law 66/2016, the Respondent State feared that they 

might face possible energy shortages as a result of the ban on coal power plant. 

Against this background, on 5th December 2016, Respondent passed a Law 

72/2016 in order to promote the renewable sources of energy in the country. Law 

72/2016 provided for a Feed-in Tariff scheme for all the investors who invest in 

renewable energy. Under this, they were provided 20 year energy supply contract 

at prices substantially above the market price.  

11. On 1 July 2017, MFNB and Claimant entered into an assignment agreement, with 

the objective of assigning the claimant with all the rights and claimant in 

exchange for some payment to MFNB.  

12. Hence, on 31st January 2019, the Claimant sent a Notice of Arbitration to the 

Respondent in accordance with Article 3 of UNCITRAL Arbitration Rules 

(2010). The Claimant in their have alleged that they have been treated unfairly 

because of the reversal of energy policy in the Respondent state. Claimant 

appointed Mr. Perry Mason as their arbitrator in the same notice.  

13. On 28th February, 2019 the Respondent filed the Response to the Notice of 

Arbitration denying all the claims of the Claimant. Moreover, on 16th June, 

2019 Respondent filed its Challenge to the appointment of Mr. Mason as an 

arbitrator. Mr. Mason’s appointment was challenged by Respondent on the 
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grounds that he has already been appointed as an arbitrator in few cases dealing 

with certain similar issues which have arisen due to the Coal Directive and has 

certain pre-expressed views which may affect his decision in the present case. 

Therefore, the Respondent requested the Tribunal to disqualify Mr. Mason from 

the tribunal on the grounds of lack of impartiality and independence. 
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ARGUMENTS ADVANCED 

I. MR. PERRY MASON SHOULD BE DISQUALIFIED FROM THE 

ARBITRAL TRIBUNAL. 

1. The Claimant’s appointed arbitrator Mr. Perry Mason must be disqualified from 

the Tribunal because (A) Mr. Mason’s prior involvement as an arbitrator in the 

Hewer Plants and C-Energy case constitute sufficient grounds for his 

disqualification and (B) his pre-expressed views and opinions give rise to an 

‘issue conflict’. 

A. Mr. Mason’s prior appointment in a similar case bars his appointment in the 

present case 

2. The Respondent asserts that Mr. Perry Mason’s appointment in Hewer Plants and 

C-Energy case bars him from acting as an arbitrator in this case because (I) 

multiple appointments can jeopardize independence and impartiality, (II) the 

information regarding his involvement in Hewer and C-Energy case remained 

undisclosed and (III) involvement in a similar case is implicative of partiality. 

I. Multiple appointments can jeopardize independence and impartiality 

3. Black’s Law Dictionary defines the term impartial as “unbiased, disinterested.”1 

Therefore it is possible that an arbitrator in a case may be independent but not 

impartial.  

4. Article 12 of the UNCITRAL rules clearly provide that an arbitrator may be 

challenged if any circumstances exist that may give rise to ‘justifiable doubts’ as 

to his independence or impartiality.2 Independence and Impartiality can be 

difficult to prove at times, since they comprise state of mind and it is considered 

impossible to probe into the inner working of the mind of an arbitrator.3 In order 

to reach a conclusion and to identify any sort of impartiality on the part of the 

arbitrator, it is important to look at his conduct.4 

5. Is it essential that the party challenging the appointment of arbitrator must 

demonstrate that the doubts are justifiable or not.5 While challenging an arbitrator, 

                                                
1 Black’s Law Dictionary at 755. 
2 UNCITRAL Arbitration Rules, article 12. 
3 Suez Sociedad ¶ 30. 
4 Suez Sociedad ¶ 30.  
5 Vito ¶ 19. 
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the test is whether a reasonable and fair-minded person who is well informed has 

justifiable doubts as to the impartiality or independence of the arbitrator or not.6 

6. An arbitrator’s impartiality or independence can be jeopardized by multiple 

appointments of that arbitrator in similar cases. His ability to remain impartial can 

be affected due to legal and factual similarity present in the two cases.7 

7.  In Caratube v. Kazakhstan,8 it was observed that in light of the overlap of facts as 

well as similarity in legal issues between the Caratube case and the case of Ruby 

Roz v. Kazakhstan9, despite the arbitrator’s best efforts to act independently and 

impartially in the eyes of a reasonable and fair minded third person, the 

arbitrator’s objectivity and duty to act independently and fairly between the two 

parties can be tainted.10 

8. If an arbitrator has obtained any information or documents in one arbitration 

which is considered relevant in determining the dispute of arbitration, then a 

problem is likely to arise.11 

9. In such situation, an arbitrator cannot reasonably be asked to maintain a “Chinese 

Wall”12 in his mind, which is an internal control measure to be exercised by 

arbitrators. This is because his interpretation and understanding of one case have 

the potential to be affected by the information acquired in the other case.13  

10. In the present matter, it is inevitable that Mr. Mason will not be able to exercise an 

independent and impartial judgment due to his prior involvement in Hewer Plants 

and C-Energy case. Mr. Mason has knowledge of factual and legal arguments 

pertaining to both jurisdiction and merits in the Hewer Plants case as both the 

cases are central to the idea of a sovereign state’s right to phase out coal power 

plants in its territory14 and include common matter such as provision of fair and 

equitable treatment standard and attribution of conduct.15 Therefore his 

appointment in the present arbitration case give rise to a manifest risk of pre-

judgment in the legal issues central to the present arbitration. 

                                                
6 National Grid ¶ 80. 
7 Caratube ¶ 89. 
8 Caratube ¶ 89. 
9 See Ruby. 
10 Caratube ¶ 90. 
11 EnCana P 45. 
12 Midgley at 822. 
13 Midgley at 822. 
14 Mr. Mason’s Challenge ¶ 3. 
15 Exhibit R-9. 
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II. Information remained undisclosed 

11. Article 11 of the UNCITRAL Rules mandates that an arbitrator should disclose 

any circumstances which are likely to give rise to justifiable doubts as to his 

impartiality or independence. 16 A prospective arbitrator has disclosure 

obligations, if any person approaches him for his possible appointment as an 

arbitrator in a particular case.17 

12. If an arbitrator has been appointed to serve in a particular case, he bears a duty to 

disclose the relevant circumstances if he has already not disclosed to the parties. 

Disclosure by arbitrator at both pre and post appointment stages is important as it 

avoids later challenges to the arbitrator’s appointment which would give rise to 

disruption of proceedings. 

13. As observed by the Iran-US Claims Tribunal, there exists no corollary obligation 

upon the non-appointing party to conduct any level of independent research into 

the background and experience of arbitrator nominated by the party on the other 

end.18 

14. If in a situation, there exists any doubt as to whether an arbitrator should disclose 

any facts or information that should be resolved in favour of disclosure.19 It is the 

duty of an arbitrator to make reasonable enquires and check if there is any 

potential conflict of interest. Also, failure to disclose such relevant information 

cannot be excused by lack of knowledge.20 Furthermore, an arbitrator can also be 

challenged on the ground of his failure to act, or in the event of the de facto or a 

de jure impossibility of performing his functions.21 

15. An arbitrator thus is expected to provide reasonable enquiries and provide the 

relevant information available to it.22 Moreover, it is considered to be a good 

practice that an arbitrator should disclose all the information about his background 

to the fullest extent possible, which is necessary for building confidence between 

an arbitrator and the parties.23 Furthermore, comprehensive disclosure by an 

                                                
16 UNCITRAL Arbitration Rules, article 11. 
17 Sanders at 458. 
18 Challenge to Judge Seifi ¶ 23. 
19 IBA Guidelines, General Standard 3(d). 
20 IBA Guidelines, General Standard 7(d). 
21 UNCITRAL Arbitration Rules, article 12(3). 
22 IBA Guidelines, General Standard 3. 
23 Challenge to Judge Seifi ¶ 24. 
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arbitrator is generally considered as a best practice standard in modern arbitral 

proceedings.24 

16. Mr. Mason failed to disclose his prior appointment in the Hewer Plants and C-

Energy case and therefore failed to comply with Article 11 of UNCITRAL Rules. 

This essentially questions Mr Mason’s ability to decide the case in an impartial 

and independent manner. 

III. Involvement in a similar case is implicative of partiality 

17. Challenges might be raised in the course of arbitration in cases where the 

challenged arbitrators have served as counsel or advocate in other cases, involving 

different parties but similar legal issues.25 The basis behind such an objection in 

these circumstances is that if an arbitrator has acted in a dispute that is of similar 

nature then he may adopt a particular stance with regard to the overlapping issues 

in both the disputes.26 This means that he may not be able to maintain an unbiased 

approach to the issues which are common. 

18. In CC Devas v. India the concern behind the challenge of appointed arbitrator was 

whether on the basis of prior views of the arbitrator on an issue, there existed a 

possibility of pre-judgment of an issue which was relevant to the dispute in which 

there is a reasonable expectation by the parties to keep an open mind.27 Here, the 

challenged arbitrator was disqualified on the basis of his prior participation in 

arbitrations concerning same legal issues as the later dispute.  

19. Similarly, in Blue Bank v. Venezuela while pronouncing the disqualification of the 

challenged arbitrator, the President of the Administrative Council noted that due 

to similarity of issues present in the other case and the ongoing case, there was a 

probability that the arbitrator may not be able to decide the cases in an 

independent or an unbiased manner. 28 

20. Due to the existence of overlapping factual and legal issues in the Hewer Plants 

and C-Energy case and in the present arbitration, the involvement of Mr Mason in 

both the case has exposed him to issues which are central to the present arbitration 

and giving rise to a high probability for him to be biased towards the Claimant’s 

                                                
24 Welser & Barti at 80. 
25 Caratube, ¶ 89. 
26 Caratube ¶ 93. 
27 CC Devas, ¶ 58. 
28 Blue Bank ¶ 69. 
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side. Accordingly, Mr Mason should not be allowed to serve as an arbitrator in the 

current dispute. 

B. MR. MASONS PRE-EXPRESSED VIEWS GIVE RISE TO AN ‘ISSUE 

CONFLICT’ 

21. Mr. Perry Masons’ pre-existing relationship to the issues in dispute in the present 

case gives rise to an ‘issue conflict’ and can affect his ability to impartially decide 

the case in a fair manner. It is submitted that (I) the interview podcast and the 

social media post reflects Mr. Mason’s bias towards one side and (II) his pre-

expressed views are evident of lack of impartiality and independence on his part. 

I. Mr. Mason’s viewpoints attract the provisions of Orange List of IBA 

Guidelines. 

22. The Orange List of the IBA Guidelines provides for a non-exhaustive list of 

specific situations that may give rise to justifiable doubts as to an arbitrator’s 

independence and impartiality.29 General Standard 3(a) of the Guidelines states 

that an arbitrator has duty to disclose such situations.30 An arbitrator has a duty to 

disclose if he has publicly advocated a position of a case whether in a speech or a 

published paper or otherwise.31 

23. If an arbitrator takes any public position regarding an issue which forms the 

subject matter of the dispute, then it may be a sufficient ground for challenging 

and disqualifying the arbitrator.32 This was followed in Canfor Corp v. United 

Sates33 where the Respondent challenged the arbitrator appointed by the Claimant 

on the basis of his biased comment in the favour of the Claimant. When the 

Secretary General showed his intention of upholding the challenge on the basis of 

the position taken by arbitrator, the arbitrator himself resigned.  

24. In the present dispute, Mr. Mason’s interview podcast shows that he had already 

formed an opinion about climate change arbitration, wherein he made general 

references to a state’s conduct in past investment arbitrations and showed distrust 

                                                
29 IBA Guidelines, Part II: Practical Application of the General Standards ¶ 3. 
30 IBA Guidelines, General Standard 3a.  
31 IBA Guidelines, 3.5.2, Orange List. 
32 Malintoppi at 802. 
33 Canfor ¶ 20. 



   6 

 

 

in the state’s exercising of its regulatory powers.34 Adding on to that, his social 

media post, wherein he described the award rendered in Hewer Plants case as 

‘Ground Breaking’ also shows that he has taken a particular stance regarding 

investment arbitration cases. 35 Mr. Mason was therefore under an obligation to 

disclose relevant information about his interview and appointment in Hewer 

Plants and C-Energy case, which he failed to do so. 

II. Pre-Expressed views are evident of lack of independence and partiality 

25. The idea of ‘issue conflict’ is central to the probability of bias of an arbitrator 

appointed in a particular case. It is a matter of concern in investment arbitration as 

it shows a pre-judgment of the legal issues present in a case which are reflected in 

an arbitrator’s writings or comments which prevents an arbitrator to look at the 

case in an unbiased manner and there exists numerous international treaties that 

contain provisions criticising such pre-judgment by the arbitrators.36 

26. In Perenco v. Ecuador37 the Respondent challenged the arbitrator appointed by 

the Claimant because of the comments made by the arbitrator about “pressing 

issues” central to the dispute.  

27. The challenged arbitrator’s comments showed that he had already pre-judged the 

case and formed an opinion with regard to the legal issues. The appointing 

authority sustained the challenge by the Respondent, since from an objective test, 

the challenged arbitrator’s comments gave rise to justifiable doubts about his 

independence and impartiality. 

28. A reasonable interpretation of Mr. Mason’s comments in the interview38 along 

with his social media post39 and application of the IBA Guidelines, would prove 

that a situation exists that gives rise to justifiable doubts as to his independence 

and impartiality. From a reasonable and well informed third person’s point of 

view, this is sufficient enough to give rise to justifiable doubts regarding Mr. 

Mason. Hence, his pre-expressed views give rise to an ‘issue conflict’ in the 

present case.  

                                                
34 Exhibit R-8. 
35 Exhibit R-10. 
36 See Tshiamo. 
37 Perenco ¶ 27. 
38 Exhibit R-8. 
39 Exhibit R-10. 
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29. Therefore, it is submitted that Mr. Mason should not be allowed to serve as an 

arbitrator in the present case as he might not be impartial or independent. 

 

II. THIS TRIBUNAL LACKS JURISDICTION TO ADJUDICATE THE 

DISPUTE.  

30. The Claimant has submitted its request for arbitration pursuant to Article X of the 

ASNEC EIT for the breach of rights created by the Treaty with respect to an 

investment.40 The Article confers jurisdiction to the Tribunal to adjudicate upon 

the dispute between a contracting party and an investor party arising out of an 

alleged breach of any right created or conferred by the treaty with respect to an 

investment.41 

31. The Respondent in this argument will establish that the Tribunal holds no 

jurisdiction to adjudicate the dispute as (A) assignment of claims is invalid as 

treaty claims are intuitu personae in nature, (B) Claimant is not a protected 

investor under the treaty, (C) assignment was done with a malafide intention, (D) 

Claimant failed to make investment in Laoc, (E) assignment of claim is invalid, 

and (F) ASNEC EIT bars assignment of claims. 

A. Assignment of claims is invalid as treaty claims are intuitu personae in 

nature 

32. The Respondent submits that contracts and claims in public international law are 

intuitu personae. It means that the relationship is so personal as to imply the 

existence of rights and duties which are closely connected with the character and 

the interests of the parties concerned; the disappearance of one of the Contracting 

Parties must entail the disappearance of the legal situation which brought them 

together.42  

33. As has been suggested by Professor Crawford, investment claims in international 

law are intuitu personae and this puts limits on their assignability.43 The question 

is whether the rights and obligations given to the assignor are intuitu personae 

                                                
40 NoA ¶ 2. 
41 ASNEC EIT, article X. 
42 ILC Yearbook at 84. 
43 Crawford at 226. 
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such that they cannot be unilaterally assigned. Indeed, Professor Crawford has 

suggested that treaty rights and claims are not assignable for this reason.44 

34. In the current factual matrix, it is clear that treaty claims are intuitu personae in 

nature and cannot be assigned unilaterally. Thus, any unilateral assignment will 

affect the assignees right to bring the claims to a tribunal.  

35. In the case of Vanessa Vantures45 where the tribunal had discussed the point of 

assignment of shares and benefits to a third party and the effect of the intuitu 

personae nature of contract. The tribunal held that given the complex nature of the 

selection process and the parties themselves considering the assignor as being 

chosen not as a generic provider of services but the assignor was chosen due to his 

own personal qualities and characteristics.46 The use of a complex selection 

process and selection due to personal characteristics is responsible for the contract 

to be intuitu personae in nature.   

36. MFNB (assignor) was selected due to its reputation in providing high quality 

business loans. Moreover, even a selection process was not considered due to the 

long-standing relations for the assignor due to its long standing relationship with 

mountaintop. The assignor was also included in all of the meetings which were 

held between Mountaintop and the government authorities.47 

37. As mentioned earlier, the treaty claims are intuitu personae in nature and that the 

assignment of such claims cannot happen without obtaining a consent from the 

state involved.  It is also clear from the above discussion that the assignor was 

selected because of his personal qualities traits and its long standing relationship 

with mountaintop and hence the assignment of rights and claims stands as invalid.  

B. Claimant is not a protected investor under the treaty  

38. Article 32 of the VCLT states that if the meaning of a term leads to a manifestly 

absurd conclusion then article 31 of the VCLT can be used for interpretation.48 

Article 31 of the VCLT states that terms of a treaty should be interpreted in good 

                                                
44 See Bella. 
45 Vannessa ¶¶ 148-149. 
46 Vannessa ¶¶ 148-149. 
47 SoUF ¶ 13. 
48 VCLT, article 32. 
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faith in accordance with the object and purpose of the treaty and in the context of 

the preamble.49 

39. Under the ASNEC treaty, ‘investor’ has been defined as any company having 

organised itself under the laws of a contracting state.50 As a result, any company 

of any of the contracting states qualifies as an investor. 

40. Article II of the Treaty offers protection to the investment of the parties. Further, a 

bare perusal of the preamble51 would lead to a conclusion that protection is only 

offered to the investors who have made an investment. The proviso of Article 1 of 

the Treaty further states that the need of having undertaken an economic activity 

in the region is a determining factor in defining who is a protected investor.  52 

41. The treaty defines investment as any kind of asset owned or controlled by the 

investors of a contracting party either directly or indirectly.53 The Claimant is not 

the original owner of any asset and has merely got the debt from MFNB54 and 

therefore has made no tangible or intangible investment in Laoc.  

42. The Claimant merely owns the debt but has not undertaken any economic activity 

in the energy sector of Laoc. 55 It has only inherited the same from its predecessor 

(MFNB), and has not received returns from the T1 plant.  

43. One of the fundamental requirements for protection from an international 

investment agreement is the commitment of the investor in host state’ economy.56 

In Malicorp v Egypt, it was held that assets cannot be protected under an IIA if 

they do not emanate from a contribution.57  

44. Having failed to make any investment in Laoc the Claimant will not qualify as an 

investor as it has not demonstrated any commitment towards the economy of Laoc 

and the rights they have acquired emanate from investment by another party’s 

contribution. They have not made any investment let alone having an investment 

for a certain duration hence the tribunal lacks the ratio personae jurisdiction 

required to go ahead with the arbitration.  

                                                
49 VCLT, article 31. 
50 ASNEC EIT, article I(4). 
51 ASNEC EIT, preamble. 
52 ASNEC EIT, article I(1). 
53 ASNEC EIT, article I(1). 
54 Exhibit C-12. 
55 ASNEC EIT, Provision article I(1). 
56 Salini ¶ 52. 
57 Malicorp ¶ 110. 
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C. Malafide Intention for assignment of rights  

45. The assignment of rights and claims by MFNB to the Claimant was done solely to 

engage in international litigation and not for the purpose of engaging with the 

national economy of the host state.  The tribunal in Phoenix Action58 held that all 

investments should be made keeping in mind the principals of good faith in 

international law and not for the purpose of engaging in legal activity.  

46. The tribunal here accorded importance to the question whether the investment 

made was for the purpose of ‘engaging with the national economy’ or ‘solely for 

the purpose of engaging in international legal activity’.59  

47. The Respondent further submits that the tribunal in Pac Rim Caymen60 held that if 

at the time of transfer the company buying the debt can foresee an actual dispute 

as a very high probability, then there would a higher chance of abuse of process. 

48. The Claimant acquired the rights and claims from MFNB through an assignment 

agreement61 dated 01/06/17 while the alleged breach by the Respondent occurred 

because of Law 66/201662 which was adopted on 06/07/16, i.e. almost a year 

before the assignment. Hence, it is clear that the assignment was done solely to 

engage in ‘international legal activity’ and the Claimant could foresee the 

probability of a future dispute. 

49. The Claimant in the present case wants to engage with the state of Laoc only to 

convert this debt into a profit by pursuing a legal activity and not to engage with 

or have a long term partnership with the state of Laoc.  

D. Claimants failed to meet the threshold for investment  

50. There is a need for an objective definition of investment.63 As in the absence of an 

objective definition it results in absurd conclusions on who qualifies as an investor 

and further can lead to the system of treaty protection being misused.  

51. Addressing these fears, the tribunal in Romak v Uzbekistan64 held that there is an 

objective definition of investment which also needs to be satisfied apart from the 

one given in a BIT or MIT.  

                                                
58 Phoenix ¶ 142. 
59 Phoenix ¶ 142. 
60 Pac Rim, Part 2, ¶ 2.99. 
61 Exhibit C-12.  
62 Law 66/2016, Exhibit C-8. 
63 GEA ¶ 141. 
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52. The tribunal gave three conditions (first being contribution) for any transaction to 

meet the objective threshold of an investment. Second being the Risks incurred by 

the company elaborating on the nature of such risks the tribunal held that 

investment risks entails a different kind of a risk as the party cannot be sure of 

how much it will end up spending even if all the other parties have discharged 

their duties and obligations. In risks of such nature the investor cannot predict the 

outcome of such transactions.65 

53. The Claimant has failed to take any such risks, at the time of the alleged 

investment the Claimant’s knew that they have to only give a fix amount of USD 

150 million to buy the debt from MFNB. 

54. Third requirement for investment was considered to be that of duration66 and it 

was held that “the minimal length of time, upheld by the doctrine, which is from 2 

to 5 years”67. The Claimant has been the owners of the debt for a period of less 

than two years.  

55. Hence the Claimant failed to meet the requirements of the objective definition of 

an investment.  

E. The Assignment of claims is invalid 

56. The Respondent contend that certain rights and claims are created by contractual 

and treaty obligations. In the current factual matrix, right to approach the tribunal 

for any claims of breach of any provision of the treaty are limited to the parties to 

the treaty and to the protected investors and their investment. This right cannot be 

assigned freely as happens in municipal laws in cases of bankruptcy filing due to 

the ‘sacrosanct and unique’ nature of the international agreements. 68 

57. The tribunal in the case of Mihaly v Sri Lanka69 has observed that assignment of 

rights will be antithetical to the sanctity and privity of international agreements as 

a claim under the convention is carefully structured and not readily assignable like 

shares in stock exchange market or other type of negotiable instruments. 

                                                                                                                              
64 Romak ¶ 207. 
65 Romak ¶ 206. 
66 Romak ¶ 230. 
67 Schreuer at 318-493.  
68 Goh at 29. 
69 Mihaly ¶ 24. 
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58. Even in the present case the Claimant never owned any investment or acted in the 

capacity of an investor in Laoc. The claims being bought in front of the tribunal 

were assigned to the Claimant by MFNB through an assignment agreement70, 

which as we can see from the decision in Mihaly is invalid and also goes onto 

defeat the purpose of international agreements. Such assignment agreements 

create an environment of tension between the investor and the host state where it 

infringes upon the state’s right to regulate situations where the assignee-investor 

may not be concerned with the long term impact of investments on host state.71  

F. Absence of any provision for transfer or assignment of claims in ASNEC 

Treaty  

59. The Respondent submits that when IIAs do not expressly address the assignment 

of rights arising under them, an interpretation in conformity with the Articles 

31and 32 of the VCLT will lead to a conclusion that neither claims nor 

jurisdictional offers under these treaties are assignable without the consent of the 

host state.72 

60. IIAs customarily contain subrogation clauses, which stipulate an assignment of 

treaty claims where the investor is indemnified for the debt incurred with regard to 

the investment under a guarantee agreement. Since, guarantee agreement73 will 

generally provide for the assignment of the investor's rights in the event of non-

payment, the purpose of these provisions can arguably not be seen as curtailed to 

the subrogation only. Instead, it seems that these clauses are really present to 

make an exception to what is the norm in the mind of the signatories i.e. namely 

that an investor's claims and other rights under the treaty cannot be assigned 

without the host State's consent.74  

61. It is pertinent to mention that the ASNEC treat does not contain any provisions for 

subrogation, meaning that the intention of the parties is to ensure that assignment 

of rights cannot be done unilaterally  

62. It would be an exception if States had indeed wanted to allow investors to freely 

transfer rights in an area that is still sensitive and associated with questions of 

                                                
70 Exhibit C-12. 
71 Goh at 30. 
72 Wehland at 574. 
73 Exhibit C-4. 
74 Wehland at 574. 
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sovereignty75. Even if transfers were restricted to a co-national of the investor, 

Countries would be deprived of control over who could contend treaty breaches 

and bring proceedings against them76.Due to the lack of provisions for assignment 

in the treaty it must be deduced that this could not have been the intention.  

63. The better view is therefore that investors are not in a position to assign claims 

under an IIA without the consent of the host State. 

64. Therefore, it is submitted that the Tribunal has no jurisdiction to adjudicate the 

present matter.  

 

III. THE ENACTMENT OF LAW IS ATTRIBUTABLE TO ASNEC. 

65. The Republic of Laoc contends that the act of adopting the laws is attributable to 

ASNEC as, (A) there is direct attribution to ASNEC under the founding Charter 

of ASNEC, and (B) the Rules of attribution do not apply to non-wrongful conduct 

of the state. 

A. Direct attribution to ASNEC under the founding Charter of ASNEC. 

66. Article 120 of the ASNEC founding Charter states that when the Member States 

enforce or implement any legal acts of the Association, the attribution of conduct, 

as between the Member States and the Association, shall be governed, in 

particular, by Articles 6 and 7 of the Article on the Responsibility of International 

Organizations, mutatis mutandis.77 

67. In the present case, it is submitted that (I) application of Article 6 is attributes 

responsibility to ASNEC and (II) application of Article 7 also attributes 

responsibility to ASNEC.  

I. Application of Article 6 of the Articles on the Responsibility of International 

Organizations attribute responsibility to ASNEC 

68. Attribution of a conduct to the International Organization is possible if the Host 

State was merely discharging its obligations as an agent of the concerned 

International Organization.  

                                                
75 Wehland at 575. 
76 Wehland at 575. 
77 Founding Charter, article 120. 
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a) Laoc was an agent of ASNEC 

69. Article 6 of DARIO states that the conduct of an organ or an agent of an 

international organization in performance of the functions of that organ or agent 

shall be considered an act of that organization under international law, whatever 

position the organ or agent holds in respect of the organization.78 

70. The functions of an International Organisation are determined through the rules of 

the International Organization, including its constituent instruments.79 An agent is 

any entity carrying out one of the functions and through whom the organization 

acts.80 The term ‘agent’ should be interpreted liberally.81  

71. According to Article 120 of the ASNEC Founding Charter, ASNEC ‘enforces or 

implements its legal acts’ through its member states. Further, the Preamble of Law 

66/2016 specified that the law was enacted so as to enable Laoc to comply with its 

international obligation to implement the ASNEC Directive.82 Thus, the phase out 

of the coal power plants was in furtherance of Laoc’s function as an agent. 

72. Thus, it can be said be said that Laoc was acting as an agent of ASNEC. 

II. Application of Article 7 of the Articles on the Responsibility of International 

Organizations attribute responsibility to ASNEC. 

73. Article 7 of DARIO states that the conduct of a State or an organ of an 

international organization shall be considered an act of the international 

organization under the international law, if the organization exercises effective 

control over the conduct.83 

74. In the present case, the act of the adopting the coal directive cannot be attributed 

to Laoc as (a) ASNEC exercised effective control over the reversal of the energy 

policy; (b) Laoc does not exercise both general and specific control over the 

adoption of the Directive; (c) Republic of Laoc does not exercise ultimate 

authority over the reversal of energy policy and lastly, and (d) the Coal Directive 

was binding on Laoc. 

                                                
78 DARIO, article 6. 
79 DARIO, article 2 & 6. 
80 DARIO, article 2. 
81 Advisory Opinion ¶ 48. 
82 Law 66/2016, preamble. 
83 DARIO, article 7.  
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a) ASNEC exercised effective control over the reversal of the energy policy. 

75. The test of “effective control” was developed by the ICJ in the case of The 

Republic of Nicaragua v. The United States of America.84 The Tribunal held that 

for the conduct to have given rise to legal responsibility of the United States, it 

would have to have been proven that the United States had “effective control” of 

the military or para-military operations in the course of which the alleged 

violations were permitted.85 

76. The “effective control” test was considered in the context of an investment treaty 

claim by the ICSID tribunal in Jan de Nul NV and Dredging International NV v 

Egypt.86 The tribunal in the said instance held that under International 

jurisprudence, a very high and demanding threshold should be met in order to 

attribute the act of a person or entity to a State, as it requires both a general 

control of the State over the person or entity and a specific control of the State 

over the act the attribution of which is at stake and this is known as the 'effective 

control' test.87 

77. The test of “effective control” was described in near identical terms by the ICSID 

tribunal in Gustav F Hamester GmbH and Co KG v Ghana.88 

78. In the present case, it can be clearly inferred that Republic of Laoc does not have 

effective control over the adoption of Coal Directives as the act of adopting the 

Coal Directive cannot in its entirety be described as the act of Laoc.  

79. Because of the drastic spike in the number of natural catastrophes and following 

ASNEC’s environmental commitment,89 Laoc came under the ever-increasing 

pressure of the other ASNEC Member States and ASNEC itself to sign the Seoul 

Agreement on Climate Change.90  

80.  Moved by the Seoul Agreement,91 on 17 February 2016, the ASNEC Council 

adopted the Coal Directive, establishing that all coal-fired power plants used on 

the ASNEC Member States should be phased out by 31 December 2028.92 

                                                
84 Nicaragua ¶ 115. 
85 Nicaragua ¶ 115. 
86 Jan De ¶ 173. 
87 Jan De ¶ 173. 
88 Gustav ¶ 179. 
89 Exhibit R-3. 
90 SoUF ¶ 20. 
91 Exhibit R-5. 
92 Coal Directive 2016/87, Exhibit C-7. 
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81. Hence, the responsibility lies solely with ASNEC and, consequently, Claimants 

should have filed their arbitration against ASNEC, which is also a Contracting 

Party to the ASNEC Energy Investment Treaty. 

b) Republic of Laoc does not exercise both general and specific control over 

the adoption of Coal Directives. 

82. In the present case, the only general control which the Respondent exercised over 

the adoption of the Coal Directive was that Laoc could apply support schemes to 

provide incentives for the integration of electricity from renewable sources in the 

electricity market.93  

83. Respondent had limited discretion under the Coal Directive, and it exercised the 

discretion while adopting the measures as it provided maximum benefit it could 

have provided to investors by setting the maximum deadline (twelve years) for the 

phase-out of coal-fired power plants possible under the Coal Directive, thus 

allowing them to maximise the returns from their power plants under the 

circumstances.94 

84. Thus with the limited amount of control which the Respondent had, it exercised 

the same to the benefit of Ticadia. 

c)  Republic of Laoc does not exercise ultimate authority over the reversal of 

energy policy. 

85. Exercising effective control over certain actions requires factual assessment as to 

whether the international organization had the ultimate authority over the acts.95  

Even if the member states had operational authority over the conduct in question, 

unless it is established that the member state had ultimate authority, the said acts 

cannot be attributed to the host state.96  

86. In the present case, the above test has been satisfied in its entirety. It can be 

clearly inferred that the ASNEC had the ultimate authority over the adoption of 

the renewable source of energy and Republic of Laoc only had an effective 

control over the same. 

                                                
93 Coal Directive 2016/87, Exhibit C-7. 
94 SoUF ¶ 23. 
95 Al Jedda ¶¶ 141-143. 
96 Al Jedda ¶¶ 141-143.  
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87. This is evidenced by the fact that the Council member from Laoc voted against 

the adoption of the Coal Directive in the ASNEC Council, but she was outvoted.97   

88. Further, the ASNEC directive provided that each Member State shall reduce its 

percentage of final gross production of energy from coal-fired power plants to 

zero by 31 December 2028.98 It can be inferred that the said targets set by ASNEC 

could have been fulfilled only if the Respondent acted in accordance with the said 

directive. Thus ASNEC had the ultimate authority over the reversal of the energy 

policy. 

d) The Coal Directive was binding on Republic of Laoc.  

89. Even though Republic of Laoc had the choice of form and method while enacting 

the laws, the ASNEC directive itself was binding on the Respondent and there 

was little discretion which Laoc could have exercised regarding the adoption of 

the coal directives and the same was subject to the approval of the ASNEC 

Council.99  

90. ASNEC had the authority to assess whether the member states correctly 

implemented the said measures or not. Thus it can be inferred that it was ASNEC 

which exercised effective control over the adoption of the Coal Directives and not 

Republic of Laoc. Hence the conduct is attributable to ASNEC.  

B. Rules of attribution do not apply to non-wrongful conduct of the state 

91. The Rules of attribution are for the purposes of establishing conduct that is 

wrongful.100 ILC Articles’ Rules on attribution apply to the wrongful conduct of 

the State and the principles of attribution do not operate to attach responsibility for 

the “non- wrongful acts” for which the State is assumed to have knowledge.101  

92. The acts of the Respondent do not amount to wrongful acts as Laoc’s act of 

adopting the Directive was facilitating the aim of protection of environment and 

human life.   

                                                
97 SoUF ¶ 21. 
98 Coal Directive 2016/87, Exhibit C-7. 
99 SoUF ¶ 21. 
100 Gavrilovic ¶ 761. 
101 Gavrilovic ¶ 779. 
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I. Absence of breach of an international wrong 

93. In the present case, there is no breach of an international obligation as Laoc was 

merely complying with the objectives of the ASNEC under the EIT. Further, as 

elaborated below in this memorial at paragraphs 97-136, Laoc did not violate the 

fair and equitable treatment standards and the said Directive was adopted as an act 

of necessity. 

94. Further, even if it is claimed that the said acts are internationally wrongful, the 

imposition of liability on Member States for the internationally wrongful acts of 

an organization based merely on a state’s membership within the organization is 

generally considered off limits, as it jeopardizes the autonomy and separate legal 

personality of the organization.102 

95. The state is only responsible for contractual obligations under the umbrella clause 

that it entered into by itself with the International organisation.103 Expanding the 

umbrella clause to hold the Respondent liable for the actions of ASNEC, a 

separate legal entity, is against the plain meaning of the clause.104 

96. Such a construction would in fact undermine the distinction between national 

legal orders and international law by transforming even the most minor contract 

claims into treaty claims. 

97. Thus, Republic of Laoc cannot be held responsible for the acts of ASNEC.  

 

IV. REPUBLIC OF LAOC HAS NOT VIOLATED ARTICLE II(1) OF THE 

ASNEC EIT. 

98. Article II(1) provides that contracting parties must accord fair and equitable 

treatment to the investment at all times.105 It further provides for most constant 

protection and security to the investments of the foreign investors and protection 

against unreasonable and discriminatory measures which may impair the 

investments.106 Lastly, it states that in no case can the investments be accorded 

                                                
102 Stumer at 564. 
103 Impregilo ¶ 51.1.3. 
104 Impregilo ¶ 51.1.3. 
105 ASNEC EIT, article II(1). 
106 ASNEC EIT, article II(1). 
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treatment less than what is required under International Law, including treaty 

obligations.107 

99. In the present matter, it is submitted that (A) the Respondent has not violated the 

fair and equitable treatment standard, (B) the Respondent has not breached the 

obligation to provide most constant security and protection to the Claimant. (C) 

Alternatively, the Respondent exercised its right under Article IX of the ASNEC 

EIT. 

A. Laoc has not violated the FET standard as under Article II(1) of the ASNEC 

EIT. 

100. The term ‘fair and equitable treatment’ standard is not defined under the treaty. 

Pursuant to Article 31 of VCLT, a treaty should be interpreted in good faith 

ensuring that ordinary meaning is given to the terms, in accordance with treaty’s 

context, and in light of its object and purpose.108 

101. Although there is no general formulation of the FET standard the tribunal in 

Electrabel v. Hungary held that the standard is breached when the acts of the host 

state are arbitrary or discriminatory or, frustrate the legitimate expectations of the 

investors regarding the regulatory framework or when the state failed in its 

obligation to act transparently and with due process.109 The FET standard is 

applicable on all legislative, executive and judicial functions of the host state.110  

102. In the present case, the Respondent has not violated the fair and equitable 

treatment standard as (I) the measures adopted does not violate the legitimate 

expectations of the Claimant, and (II) the measures are reasonable and non-

discriminatory in nature. 

I. The measures adopted by Respondent does not violate the legitimate 

expectations of the Claimant. 

103. Under the FET standard, protection of legitimate expectations is one of the most 

important objectives.111 Legitimate expectations are created when the investments 

                                                
107 ASNEC EIT, article II(1). 
108 VCLT, article 31, 
109 Electrabel ¶ 7.75. 
110 McLachlan et al at 296. 
111 AWG ¶ 222; Biwater ¶ 602. 
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are made by investors112 and can arise on the basis of specific representations or 

assurances made by the host state, or by virtue of the general regulatory 

framework.113  

104. In the present case, (a) the expectations of Claimant are not legitimate, and (b) 

Alternatively, the legitimate expectations have not been violated by Respondent. 

a) The Expectations of the Claimant are not legitimate. 

105. Expectations may arise from the conduct of, or oral, informal or general 

assurances given by the officials or representatives of the State. However the 

threshold for such assurances and informal representations is quite high.114 

Therefore, expectations are considered to be legitimate only when they are backed 

by ‘unambiguous affirmation’115 or a ‘definitive, unambiguous and repeated 

assurance’116 by the host state. In other words, no expectations can be derived 

from broad unspecific assertions.117 Further, expectation from the legal regime 

may arise only when it has been specifically enacted or tailored to induce foreign 

investors to invest.118 

106. While assessing the legitimacy of expectations there is a need to balance the 

investor’s interest regarding stability and certainty with the possibility of changes 

in regulatory regimes over time.119 Lastly, in assessing the legitimacy of the 

expectations the position of the person making the representation in the 

government is also to be taken into consideration.120 Unless for a stabilisation 

clause or otherwise there cannot be any expectation regarding the fact that laws 

will remain same.121  

107. In the present case, the Respondent had a duty to protect the legitimate 

expectations of the investor under the FET standard. There is no dispute to the fact 

that the Governor of Ticadia had a meeting with the representatives of MFNB and 

Mountaintop.122 However, the Governor made no specific promises or assurances 

                                                
112 Duke ¶ 340; Tecmed ¶ 154; LG&E ¶ 127; MTD ¶ 114.  
113 Dolzer at 553. 
114 International Thunderbird ¶ 32. 
115 GAMI ¶ 76. 
116 Marvin Feldman ¶ 148. 
117 Mejia at 116. 
118 Cube ¶ 392. 
119 Newcombe & Paradell, at 282. 
120 Newcombe & Paradell, at 286; Crystallex ¶¶ 553-554. 
121 Parkerings ¶ 332, Charrane ¶ 499. 
122 Exhibit C-2. 
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with respect to stabilisation of the general regulatory framework. If the governor 

had made some assurances during the representations, there would have been 

some unambiguous or definitive action taken by the Laocan Authorities in order 

to back up those promises and assurances, but no such action was initiated.123 

108. Therefore, the Claimant’s expectations that the laws will not be changed during 

the entire lifetime of Ticadia-1 are not justified or legitimate. Further, the 

Governor only promised to do his best to help the Claimant.124 Changing the laws 

regulating the energy sector is not the mandate of the Governor, and thus he could 

not have made promises with respect to the stability of legal framework.  

109. Lastly, even the license cannot be considered to be an unambiguous affirmation or 

definitive assurance regarding the fact that laws will remain same during the 

entire lifetime of Ticadia-1.  

110. This is because the license does not, either explicitly or implicitly, provide that the 

laws applicable at the time of initiation of the commercial operations of the plant 

will remain in effect during the lifetime of Ticadia-1. The license provides for the 

conditions under which the license can be either be revoked or withdrawn by the 

concerned Laocan authorities if the Ticadia-1 fails in its obligation to conform to 

the law.125  

111. Therefore, the expectations regarding the general regulatory framework will 

remaining the same are not legitimate. 

b) Alternatively, the Respondent has not violated the legitimate expectations of 

the Claimant. 

112. When investors make an investment they take into consideration the legal 

framework of the place and expect that there will not be any significant changes in 

the framework which can have an adverse impact on their investments.126 

However, each State has an undeniable right to exercise its sovereign legislative 

power.127 In other words, a State at its own discretion can modify, enact or cancel 

                                                
123 Respondent’s Response ¶ 16. 
124 Exhibit C-2. 
125 Exhibit R-1. 
126 Valenti at 41. 
127 Parkerings ¶ 332; Cube ¶ 397. 
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a law.128 Although, while exercising its legislative functions the state is not 

expected to act in a manner that is unfair, unequitable or unreasonable.129  

113. It is a settled position that the investors cannot reasonably expect the 

circumstances prevailing at the time of investment to remain unchanged 

throughout the period of their investment.130 The right of the host state to 

subsequently regulate the domestic matters in public interest must also be 

considered.131 

114. The breach of legitimate expectations occurs when the host state acts in a manner 

contrary to representations or assurances made132 or eliminate or change the 

circumstances on which the investors relied to make investments.133 The preamble 

of the EIT provides for the contracting parties to create stable and favourable 

conditions for investors.134 However, it is considered unreasonable for investors to 

rely solely on the stability provision in Preamble.135 This is because the condition 

to provide a stable framework does not freeze the regulatory powers of state or the 

legal system.136 

115. Even if the tribunal considers that the expectations of the Claimant regarding the 

stability of the legal and business framework are legitimate, the Respondent has 

still not violated the legitimate expectations because the Claimant failed in its duty 

to carry out proper due diligence.  

116. It is considered to be a duty of investors to exercise proper due diligence before 

making the investments.137 When investors fail in their duty to carry out proper 

due diligence, the losses resulting from the risks which could have been 

anticipated are to be attributed to the investors and not host states.138 Further, 

investment agreements are not considered to be “insurance policies against bad 

business judgments”.139 It has been held in Parkerings v. Lithunia that if the 

                                                
128 Parkerings ¶ 332. 
129 Parkerings ¶ 332. 
130 Saluka ¶ 305. 
131 Saluka ¶ 305. 
132 AES ¶ 9.3.17. 
133 Charanne ¶ 517. 
134 Preamble, ASNEC EIT. 
135 Continental ¶ 258. 
136 Enron ¶ 261. 
137 Muchlinski at 542-547.  
138 Muchlinski at 542-547. 
139 Emilio ¶ 64. 
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changes in the legal framework are foreseeable then there cannot be any 

expectation of a stable and predictable legal framework.140 

117. On the basis of the IEO Article141 it could have been easily foreseeable by the 

investors that the government in the host state was planning to draft new laws in 

order to control the amount of greenhouse emissions by coal plants in Laoc. 

Further, the investors were aware of the risk as it was a highly regulated market 

but still proceeded to provide Mountaintop with USD 600 million.142  

118. Lastly, even the political conditions in Laoc were suggestive of new laws for the 

energy sector, given the increasing support for political parties with a green 

agenda in Laoc as well as ASNEC Region.143 Therefore, if the Claimant had 

exercised proper due diligence and assessed the conditions in Laoc they could 

have expected that the laws may change in the future and the new laws may not be 

favourable to them.  

119. Therefore, the Respondents must not be expected to compensate the Claimants for 

loses arising primarily due to lack of investor due diligence. 

II. The actions of Respondent are Reasonable and Non-Discriminatory. 

120. According to Black’s Law Dictionary, ‘reasonable’ means “according to reason, 

fair, and proper.”144 The measures are reasonable when there exists a reasonable 

relationship between the rational policy of the state and the measures undertaken 

to achieve it.145 A rational policy is one which is adopted by state following a 

logical explanation and addresses a matter of public interest.146 

121. Black Law Dictionary defines ‘discrimination’ as “Differential treatment; esp., a 

failure to treat all persons equally when no reasonable distinction can be found 

between those favoured and those not favoured.”147 The conduct of the state is 

said to be discriminatory when it treats the similar cases differently without any 

reasonable justification.148  

                                                
140 Parkerings ¶ 335. 
141 Exhibit R-2. 
142 Exhibit C-3. 
143 Exhibit C-6. 
144 Black’s Law Dictionary at 1272. 
145 Saluka ¶ 460. 
146 AES ¶ 10.3.8. 
147 Black’s Law Dictionary at 479. 
148 Saluka ¶ 313. 
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122. There is no need to prove the discriminatory intent of the host state, only the fact 

that the measure is discriminatory is enough.149 However, like people under 

similar circumstances can be treated differently if there exist reasonable or 

justifiable grounds.150 Differentiation between similar or like investors can be 

justified on the grounds of rational public policy.151 Rational public policy may 

encompass wide ranges of government objectives and this may include 

environment protection.152 

123. In the present case, it is submitted that both the laws are reasonable as well as 

non-discriminatory. From the last few years there has been an increase in the 

magnitude of annual floods in Laoc.153 According to a study, the greenhouse 

emissions from coal power plants are the most probable reason for the increase in 

the magnitude of floods in the country.154 Thus, Law 66/2016 banning operation 

of coal power plants was passed in order to reduce the greenhouse emissions so 

that the environmental conditions can be improved in the country. Law 66/2016 

puts a ban on the operation of all the coal power plants in the country by 2028 

irrespective of the fact of nationality of the investors. 

124. Further, the Law 72/2016 is for motivating the investors to invest in Renewable 

sources of energy so that it can achieve the goal consuming at least 75 percent of 

the total energy from renewable sources.155 Also, since the coal power plants will 

be phased out by 2028, the Respondent had to take measures like establishing 

LRC and providing incentives to investors in renewable sources so that they can 

make up for the possible energy shortage.156  

125. Law 72/2016 does not discriminate as discrimination can only be done between 

like people under similar circumstances. In the present case, there is a clear 

difference between the coal power plants and renewable energy power plants. The 

incentives were being provided to all the investors who were going to invest in 

renewable energy in Laoc. The incentives were provided so that Laoc does not 

face any electricity shortage in future and to encourage investment in Laoc. Thus, 

                                                
149 Electrabel ¶ 7.152; Siemens ¶ 321. 
150 Plama ¶ 184. 
151 Dolzer & Schreuer at 202. 
152 Unglaube ¶ 264; Parkerings ¶ 392. 
153 Exhibit R-2. 
154 Exhibit R-2. 
155 Law 72/2016, Exhibit C-9. 
156 SoUF ¶ 24. 
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there existed a reasonable justification for providing incentives. Thus, the laws are 

reasonable and non-discriminatory. 

126. Lastly, the Respondent adopted both the laws in good faith. Law 66/2016 was 

adopted to protect the interest of the public and environment. Law 72/2016 was 

adopted in good faith to ensure that the country does not face the problem of 

energy shortage in 2028 because of the closure of all coal power plants.157 The 

law in order to attract investment from the new as well as the old investors 

provided for a support scheme for a period of 20 years.158 The decision to launch 

LRC was also done in good faith.159  

127. Therefore, the Respondent has not violated the FET standard as under Article II(1) 

of the EIT. 

B. Laoc has not violated the Obligation to provide the Most Constant Protection 

and Security. 

128. The term MCPS finds its origin in Abs Shawcross Convention160 and the OECD 

Model Convention.161 This obligation is mentioned under various investment 

treaties but with varied language.162 However, these variations do not have any 

substantive significance.163  

129.  It is a well settled principle that the obligation to provide constant protection and 

security is not absolute and does not impose strict liability upon the State that 

grants it.164 A host state is duty bound under this standard to protect the 

investments from the actions of organisations of host state itself as well as any 

third party which may have an adverse effect.165 Additionally, the host state is 

obligated to provide physical protection and security i.e. “to protect the physical 

integrity of investments against interference by use of force”.166 Further, the 

                                                
157 SoUF ¶ 24. 
158 Law 72/2016, article 3. 
159 SoUF, ¶ 25. 
160 Article 1, Abs Shawcross Convention. 
161 Article 1, OECD Draft Convention. 
162 Newcombe & Paradell at 308. 
163 Cordero at 133. Parkerings ¶ 354. 
164 Tecmed ¶ 177; Asian Agricultural ¶ 48. 
165 Dolzer & Schreuer, at 149. 
166 Saluka ¶¶ 483-484. 
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standard is breached when there is active and abusive exercise of power by the 

state.167 

130. However, the Tribunal in AES v. Hungary held that in appropriate circumstances 

the protection may go beyond physical security but in any way it does not protect 

the Claimant’s investment against the state’s right to legislate or regulate in a 

manner that may negatively affect it, 168 provided that the state acts must be 

reasonable and achieve rational public policy goals.169 

131. In the current dispute, the state has an obligation to provide most constant 

protection and security to all its foreign investors.170 The Respondent has not 

failed in its duty to provide the most constant protection and security to the 

Claimant. Respondent’s legislative activity of passing the Law 66/2016 and the 

Law 72/2016 cannot be considered as a breach because no physical harm or 

damage has been caused to the Claimant by use of force either by the state organs 

or the third parties and just because the Claimant has suffered financial loss, there 

cannot be any damages Claimant under this standard. 

132. Further, even if we go beyond the physical security level, the investments are still 

not protected against the state’s right to legislate even if the investments have 

been negatively affected as the laws are reasonable and have been passed by 

Respondent in order to achieve rational public policy goals. Both the laws are for 

the improvement of the environment in the territory of Laoc. 

133. Lastly, Article VII(1) of the ASNEC EIT gives the right to state to make and 

improve laws for the protection of environment.171 The impugned measures were 

passed by the Respondent while exercising the above right. The Law 66/2016 

focuses on improving the environmental conditions in Laoc by banning the 

operation of coal power plants. 

134. Whereas, the Law 72/2016 focuses on the transition of energy sector to renewable 

sources of energy. Therefore, the measures adopted cannot be considered as an 

active and abusive exercise of the power by the host state as they are rational 

public policies for the good of people in Laoc. Thus, the state has not failed in its 

duty to provide most constant protection and security to the Claimants. 

                                                
167 Wälde at 213. 
168 AES ¶ 13.3.2; Belenergia ¶ 621. 
169 AES ¶ 13.3.2; Isolux ¶ 817. 
170 ASNEC EIT, article II(1). 
171 ASNEC EIT, article VII(1). 
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C. Alternatively, the measures adopted by the Laoc are in Public Interest and 

covered as Exception under Article IX of the EIT. 

135. Article IX of the EIT provides for the general exceptions.172 Under this the state 

has the power to make laws that are necessary for the protection of human, animal 

or plant life or health.173 This means that the state can make laws which otherwise 

would have been inconsistent with the EIT but are still valid because they are 

‘necessary’ to protect public interest. The preamble of the EIT Treaty provide that 

all the objectives under the treaty will be achieved keeping in mind the protection 

of the health, safety and environment.174 

136. In the present case, the measures were adopted keeping in mind the public interest 

and are thus covered under the exception clause as provided under Article IX of 

the EIT. The changing environmental conditions in Laoc played a major role, and 

thus the Respondent had to make changes in the legal framework so that it can 

protect its population and its territory.  

137. In the last 15 years 6 major floods occurred in Laoc and caused significant 

damage to the local infrastructure.175 These floods led to the death of 85 thousand 

people and destroyed more than fifty thousand houses in various regions of 

Laoc.176 Further, the key decision makers in the Laocan Government found that 

the evidence on the direct correlation between the growth of coal emissions and 

the intensity of floods over the past years, was so convincing that they believed in 

all likelihood that it is the coal plants that contribute to the problem of the annual 

floods the most.177  

138. Lastly, Laoc considered all the options and made best efforts to find out 

alternative solutions by consulting with all the relevant stake holders in the energy 

sector as well as the internal advisers but was not able to reach any solution 

because of the strict ASNEC Directive.178 Therefore the only way available for the 

Respondent was to close down all the power plants in Laoc. Thus, the Respondent 

has acted under necessity and should be protected under Article IX of the EIT. 

                                                
172 ASNEC EIT, article IX. 
173 ASNEC EIT, article 1X(1)(a), 
174 ASNEC EIT, Preamble. 
175 SoUF ¶ 17. 
176 SoUF ¶ 17. 
177 PO 3, Clarification 13. 
178 PO 3, Clarification 10. 
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139. Therefore, the Respondent has not violated Article II(1) of the ASNEC EIT. 

 

V. THE RESPONDENT HAS NOT VIOLATED ARTICLE III OF THE ASNEC 

EIT. 

140. Article III of the EIT provides that the Contracting parties cannot take any 

measure which can have an effect equivalent to nationalisation or expropriation, 

except for the circumstances where such expropriation is in public interest, non-

discriminatory, follows due process of law and provides for just compensation.179  

141. In this argument, it will be established that (A) the investments have not been 

indirectly expropriated and (B) the Respondent can claim the defence of ‘police 

powers’ doctrine. 

A. There was no indirect expropriation of the Claimant’s assets 

142. Indirect expropriation occurs where there is no overt taking of the physical assets 

of an investor, but the effects of the host state’s measures are such that the 

investor has suffered a loss that tantamount to a forcible taking of its properties.180 

A measure will not amount to expropriation just because it has eliminated the 

profits.181 

143. For indirect expropriation to be found, the State measure must have the effect of 

substantially depriving the investor of the economic value of its investment.182 

Under this test, the burden of proving a significant diminution in value lies with 

the investor.183 

144. Additionally, indirect expropriation is unlikely to be found if there had been no 

forcible taking of the investor’s physical properties, as the economic value in 

these properties would remain intact.184 Tribunals have also refused to find 

indirect expropriation where the physical asset base of the investor remains intact, 

as there remains a prospect of recovery given that the investor may always choose 

to adapt its operations to regain profitability.185 

                                                
179 ASNEC EIT, article III(1). 
180 Metalclad ¶ 33; Quiborax ¶ 114; Tecmed ¶ 56.3.1. 
181 Feldman ¶ 112; Glamis ¶ 535.   
182 Pope Talbot ¶ 102; Occidental ¶ 89. 
183 Quiborax ¶¶ 238-239. 
184 Waste Management II ¶ 156. 
185 LG&E ¶ 198. 



   29 

 

 

145. The Respondent acknowledges that the cessation of the activities at T1 has 

resulted in the Claimant being unable to honour some of its contractual 

obligations, resulting in the Claimant making losses over a period of time.  

146. However, the infliction of losses over a limited period of time cannot by itself be 

considered a proof of a substantial diminution in economic value.186 In the present 

case, the assets of T1 have not been taken away by the host state and the economic 

value of the coal power plant still remains intact as T1 power plant is still in 

working condition and can recover from the losses. This is evident in the policy 

adopted by the ASNEC and the Republic of Laoc. 

147. Coal Directive provides that the member states can introduce various support 

schemes to provide incentives to the new renewable energy power plants that will 

be constructed so that the integration of electricity from these sources can take 

place in the electricity market.187  

148. Exercising the limited power it had under the directive, Respondent has adopted 

Law 72/2016. Law 72/2016 provides for feed in tariff scheme for all the investors 

investing in renewable energy. This means if the coal power plant investors 

further invest in renewable energy they have an option of entering into a 20-year 

energy supply contract at prices substantially above market value.188 Hence, the 

Claimant always have an option to invest further in T1 and benefit from the feed 

in tariff scheme. Lastly, the operational lifetime of T1 is still 40 years so they can 

easily recover all their expenses and losses.189 

149. Therefore, it is submitted that the Respondent’s measures do not amount to 

indirect expropriation. 

B. Alternatively, the Respondent’s measures are legitimate regulatory measures 

under the police powers doctrine. 

150. The police powers doctrine operates as an exception to expropriation under 

customary international law and as per this the host state is absolved from its 

obligation to compensate the Claimants, where the economic injury results from 

                                                
186 LG&E ¶ 198. 
187 Coal Directive 2016/87, article 7. 
188 SoUF, ¶¶ 25-26. 
189 PO 3, Clarification 9.  
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legitimate regulatory measures.190 The doctrine is lawfully exercised when the 

regulation are bona fide for a public purpose, non-discriminatory, enacted with 

due process, and proportional.191 

151. In the present case, the host state’s measures meet all four requirements of the 

doctrine of police powers as the measures were (a) adopted for a bona- fide public 

purpose, (b) were non- discriminatory, (c) in accordance with due- process and (d) 

proportionate in the circumstances. 

I. The Respondent’s measures were adopted for a bona fide public purpose. 

152. The host state measures must be adopted for a bona fide public purpose in order to 

qualify for exemption under the police powers doctrine.192 The scope of the 

doctrine in this regard includes state measures which were adopted to protect the 

environment,193 and also measures which are adopted for the protection of human 

health.194 

153. Between 2000 and 2015, the ASNEC countries experienced a massive increase in 

the number of natural disasters occurring in their territory, including at least 

fourteen major floods, out of which six took place in Laoc.195 Thousands of 

houses were destroyed in Laoc, causing damage to its population and local 

infrastructure raising concerns in Laoc. 196 

154.  In 2015, because of the drastic spike in the number of natural catastrophes over 

the years and following ASNEC’s environmental commitment,197 Laoc decided to 

change its energy policy, which was essential for the protection of the 

environment and human health, given the recent occurrences in the State.  

155. Therefore, it is evident that the Respondent’s measures were indubitably adopted 

for a bona fide public purpose. 

                                                
190 Saluka ¶ 262. 
191 Saluka ¶ 276; Chemtura ¶ 254; El Paso ¶ 240; Methanex ¶ 7. 
192 Newcombe & Paradell at 371; Philip Morris ¶ 305.   
193 Metalclad ¶ 103. 
194 Methanex ¶¶ 8-14. 
195 SoUF ¶ 17. 
196 SoUF ¶ 17. 
197 Exhibit, R-3. 
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II. The Respondent’s measures were non- discriminatory. 

156. In order to qualify under the doctrine of police powers, the state measures must 

also be non-discriminatory. Discrimination between investors is found if investors 

in “like circumstances of competition” are affected differently by the relevant state 

measure.198 

157. In the present case, the Respondent’s measures cannot be described as being 

discriminatory as has been outlined above in this memorial at paragraphs 121-124. 

III. The Respondent’s measures were adopted in accordance with due process. 

158. The third requirement is that the Respondent’s measures must be adopted in 

accordance with due process of law. The requirement of adherence to due process 

is satisfied when the host state informs the investor of the legislative changes that 

might affect their investment and allow them a chance to present their side or 

difficulties to the Government.199 It also requires the state to abide by their own 

laws.200 The Tribunal in UAB, held that the Latvia did not violate the due process 

because the government gave a warning and an opportunity to hear their side 

before revoking the licenses.201  

159. In the present case, the Respondent has treated the Claimant in accordance with 

the due process of law. The Respondent before adopting Law 66/2016 and Law 

72/2016 consulted all the relevant stakeholders in the energy sector as well as its 

internal advisors.202 Therefore, a warning and an opportunity to hear their side 

was provided to the Claimant before the laws were changed. Thus, Respondent 

has not violated the principle of due process. 

IV. The Respondent’s measures were proportionate. 

160. Finally, the state measures must be commensurate with its objectives and the 

burdens imposed on the investors.203 Under this analysis, the state’s sovereign 

right to achieve social or welfare objectives is rarely restricted by the rights of the 

                                                
198 Pope Talbot ¶ 75. 
199 Metalclad ¶ 91; Tecmed ¶ 162; Middle East Cement ¶ 143; Thunderbird ¶¶ 197-200; Waste 

Management II ¶ 98.   
200 Newcombe & Paradell at 376; UNCTAD Report at 51. 
201 UAB ¶¶ 1003-1004.   
202 PO 3, Clarification 10. 
203 Azurix ¶ 311. 
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investor, especially where the burden imposed onto the investor is merely 

financial in nature.204 

161. As discussed above, the Respondent’s measures were undertaken to curb the 

negative environmental and health effects caused by the greenhouse emissions 

from the coal power plants. It bears emphasis that had the Respondent not 

intervened, Republic of Laoc would then had to witness many more of the 

disasters and deaths just like it had witnessed in the last few years. 

162. Given that the welfare objectives sought here include the prevention of permanent 

environmental damage and the preservation of human life itself, they represent 

public welfare objectives at the highest degree. 

163. On the other hand, the burdens imposed on the Claimant are merely financial in 

nature. While the amount of USD 600 million may represent a significant amount 

of money to a private entity, the financial burdens imposed onto the Claimant 

must be put into perspective - the continuation of the Claimant’s activities would 

have brought about permanent and drastic repercussion that no amount of money 

can solve, and this simply cannot be justified by the economic rights of a private 

entity. 

164. Furthermore, if this Tribunal is minded for a direct financial comparison, the 

financial benefits in implementing the Respondent’s measures are themselves a 

sufficient justification for imposing the financial burdens on the Claimant. 

165. Therefore, had the Respondent not intervened, the financial burdens imposed onto 

the Respondent would have increased exponentially and indefinitely, far 

surpassing the sum of USD 600 million that the Claimant has suffered. 

166. In any event, the Respondent relies not only on its financial objectives to justify 

its measures. Taken in totality, the financial, public health, and environmental 

objectives underpinning the Respondent’s measures dramatically outweigh the 

mere financial burdens imposed onto the Claimant.  

167. Hence, given that all four requirements of the police power doctrine are met, the 

Respondent’s measures qualify as a legitimate exercise of its police powers. 

168. Therefore, it is submitted that the Respondent has not violated Article III of the 

ASNEC EIT.   

                                                
204 LG&E ¶¶ 195-196. 
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PRAYER FOR RELIEF 

For the foregoing reasons, The Respondent respectfully requests the Arbitral 

Tribunal:  

 To uphold the Respondent’s proposal to disqualify Mr. Perry Mason from the 

Tribunal, 

 To declare that it has no  jurisdiction to hear the dispute submitted by Claimant 

under the ASNEC Energy Investment Treaty,  

 To declare that the phase-out of coal-fired power plants implemented through Law 

66/2016 is attributable to ASNEC under international law, 

 To declare that the Respondent's action has not violated the fair and equitable 

treatment standard as provided for in Article II of the ASNEC Energy Investment 

Treaty, and 

 To declare that the Respondent’s action has also not violated Article III of the 

ASNEC Energy Investment Treaty.  

 

All of which is most humbly and respectfully submitted. 

 

 

 

Counsel for the Respondent 

 


