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STATEMENT OF FACTS

Parties to the dispute

1. The Claimant, Goliath National Bank JSC (GNB or Claimant), is a joint-stock

company, incorporated under the laws of the Republic of Mercuria. All significant

shareholders of GNB are large institutional investors from Europe and the United

States.1 The Respondent is the Republic of Laoc, which is classified as a small

developed state and signs Encouragement and Reciprocal Protection of Energy

Investments in the ASNEC Region (“ASNEC Energy Investment Treaty”) .2

MFNB invested in the construction of Ticadia-1 with Mountaintop LLC as

guarantor

2. Mountaintop Investments LLC (“Mountaintop”) is a company which is

sophisticated in long-term investments (including coal-fired power plants)

incorporated in the Republic of Mercuria,3 a country neighboring Laoc. Like Laoc,

Mercuria is a member of ASNEC and has ratified the ASNEC Energy Investment

Treaty.4

3. In 19 November 2010, Mercurian First National Bank JSC (“MFNB”), a

joint-stock company with a generally high-quality business loans, which had a

long-standing relationship with Mountaintop, agreed on providing a significant share

of funds for the construction of Ticadia-1.5

4. On 1 December 2010, Financing Agreement N° 0940394 (“Financing

Agreement”) was concluded between the subsidiary of Mountaintop — Ticadia-1

LLC — and MFNB itself.6 The Financing Agreement also provided that Mountaintop

shall act as its guarantor.7

Under the pressure of ASNEC and neighboring countries, Laoc signed the

ASNEC Energy Investment Treaty and enacted Law 66/2016

5. In December 2015, Laoc — against the background of internal pressure and

1 Facts, ¶30.
2 Facts, ¶1.
3 Facts, ¶10.
4 Facts, ¶9.
5 Facts, ¶13.
6 Facts, ¶14.
7 Id.
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natural catastrophes occurring in Laoc and surrounding countries — gave in to the

pressure from other Member States of ASNEC and signed, together with other

Member States and ASNEC itself, the Seoul Agreement on Climate Change (“Seoul

Agreement”). The Seoul Agreement was ratified by Laoc on 11 January 2016.8

6. On 17 February 2016, after a short deliberation, the ASNEC Council

adopted, by majority, Directive 2016/87 on the renewable sources of energy (“Coal

Directive”).9According to the law of ASNEC, the Coal Directive is binding upon any

of its members States, including Laoc, which would have no other option but to

implement it.10

7. On 6 July 2016, the Laocan Parliament implements the Coal Directive by

enacting Law 66/2016 “on the Phase-out of Coal Energy on the Territory of the

Republic of Laoc” (“Law 66/2016”) prohibiting coal-fired power plants by 31

December 2028. 11

Laoc set maximum deadline for the phase-out of coal-fired power and

enacted Law 72/2016

8. Laoc decided to set the maximum possible (i.e., 12 years) deadline for

phase-out, allowing the coal-fired power plants to maximize the returns from their

power plants under the circumstances.12

9. On 5 December 2016, LEU adopts Law 72/2016 “on Energy Transition”

(“Law 72/2016”). Law 72/2016 establishes a feed-in tariff scheme designed to bolster

private investments into the renewables sector.13 Law 72/2016 also offers the

investors that would be affected by the coal phase-out but decide to invest further into

the renewable energy sector an option of entering into a 20-year energy supply

contract at prices substantially above market value.14

MFNB proposed an arbitration with Mountaintop, but fails

10. Under the Financing Agreement, this allowed MFNB to seek additional

8 Facts, ¶20.
9 Facts, ¶21.
10 Facts, ¶22.
11 Facts, ¶23.
12 Id.
13 Facts, ¶25.
14 Facts, ¶26.
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securities (or, in the event they are not provided, repayment of the loan) from

Ticadia-1 LLC and Mountaintop. Ticadia-1 LLC, however, did not have sufficient

funds.15 On 6 May 2017, MFNB took Mountaintop to ICC arbitration seeking to

enforce the guarantee under the Financing Agreement but MFNB lost this arbitration

in 2018.16

11. On 1 July 2017, MFNB and GNB concluded an Assignment Agreement

under Mercuria law17

12. GNB initiates an arbitration against Laoc, Laoc launches a challenge

against claimant’s arbitrator

13. On 31 January 2019, GNB sent its Notice of Arbitration (“Notice”) to the

Republic of Laoc appointing Mr Perry Mason as its arbitrator. The arbitration was

registered as KCAB International n° 15503/IS.18

14. On 16 June 2019, Respondent set a challenge against Mr. Manson on his

independence and impartiality basing on the facts that Mr. Mason acted as an

arbitrator in the case of Hewer Plants JSC v. Wellfalcon , his interview to a prominent

podcast called “The Arbitration Station” and Perry Mason’s post on social media.

15 Facts, ¶27.
16 Facts, ¶28.
17 PO3, ¶2
18 Facts, ¶31.
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SUMMARY OF ARGUMENTS

15. Tribunal has no jurisdiction to hear the dispute submitted by Claimant under

the ASNEC Energy Investment Treaty. Respondent respectfully contests the

Tribunal’s jurisdiction, since, first and foremost, GNB does not own nor, in fact, has

it ever made any investment under the Treaty concerning the Encouragement and

Reciprocal Protection of Energy Investments in the ASNEC Region (“ASNEC

Energy Investment Treaty”). Not only did GNB fail to make substantial investments,

but also there was no international legal basis for the Assignment Agreement

between GNB and MFNB.

16. The phase-out of coal-fired power generation implemented through Law

66/2016 is not attributable to Respondent under international law. Under pressure

from ASNEC and its neighboring countries, Laoc signed the Seoul Agreement.

Moved by this treaty，ASNEC Council passed Directive 2016/87， although the

Council member from Laoc strongly opposed voted against it. In essence, Respondent

was forced to enact Law 66/2016 to merely comply the obligations.

17. Respondent’s actions did not, in any event, violate the fair and equitable

treatment standard as provided for in Article II of the ASNEC Energy Investment

Treaty. Respondent applies equally to all enterprises and is merely executing the

obligations of ASNEC. At the same time, under the Coal Directive, Laoc uses its

discretion to set the maximum deadline for the phase-out of coal-fired power plants

possible under the Coal Directive to do its best to protect the interests of enterprises.

Meanwhile, Respondent enacts Law 72/2016 also offers the investors that would be

affected by the coal phase out but decides to invest further into the renewable energy

sector an option of entering into a 20-year period energy supply contract at prices

substantially above market value.

18. Respondent’s challenge on the impartiality and independence of the arbitrator

Mr. Mason is reasonable. Mr Mason acted as an arbitrator in the very similar case of

Hewer Plants JSC v. Wellfalcon, but Respondent had so far been unaware of Mr

Mason’s appointment in that case.
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19. Combine Mr. Mason’s “ground breaking” comments on similar case on

social media , his interview on “The Arbitration Station” and the article “First

Investment Arbitration Award Concerning Climate Change Measures”, Respondent

concerns that Mr. Mason has already formed a firm opinion on the matters at issue in

the present case and raise grave doubts about Mr. Manson’s impartiality and

independence.
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ARGUMENTS

I. CLAIMANT HAS NO STANDING IN THESE PROCEDINGS

20. In this case, claimant has no standing and GNB is not entitled to bring claims

under the ASNEC Energy Investment Treaty, including: A. Transferring the rights

under investment treaties should be based on International law rather than domestic

law. B. There is no basis to support MFNB transfer claims. C. According to

Brownlie’s Principles of public international law, treaty claims should be closely

related to investors, which limits the transferability of treaty claims——GNB is not

an investor.

A. Transferring the rights under investment treaties should only be assigned

under international law rather than domestic law

a. This issue is clearly defined in the ASNEC Energy Investment Treaty

21. Article X(4) of the ASNEC Energy Investment Treaty provides that A tribunal

established under paragraph (2) shall decide the issues in dispute in accordance with

this Protocol and applicable rules and principles of international law. 19As the

applicant stated, although the parties had made great efforts to solve the dispute

friendly in accordance with Article X(1) of the ASNEC Energy Investment Treaty, the

negotiations between GNB and the republic of Laoc were futile.20 Therefore, the

dispute in this case had not been effectively resolved within three months from the

date of amicable settlement, and the preconditions in paragraph 2 of article 10 have

been met and KCAB International is entitled to establish a court in accordance with

this provision. Furthermore, the court should naturally rely on the international law

provided for in Article X(4), in settling the disputes of the case. So any potential

claims under the ASNEC Energy Investment Treaty in this case could only be

assigned under international law.21

19 ASNEC Treaty Art.X(4).
20 Request, ¶45.
21 Respondent’s Response, ¶6.
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b. The investor’s rights in the investment treaty are the rights that the

investor obtains from his home country.22 The scope of these rights actually

depends on the will of the State.23 Therefore, the investor shall transfer his rights

under the investment treaty in accordance with international law

22. In the field of international investment, there are prominent differences

concerning the nature of investor’s rights and the relationship between investor’s

rights and country’s right. In terms of the principle, interpretation of the treaties and

policy, there are strong arguments in favour of the view that the rights of the investor

derive from the rights obtained by the home country in the investment treaties and are

limited by the scope of the rights of the home country.24 This subtle approach

recognizes the substantive rights of investors, but does not ignore the obligation of

investment protection between states. The rights and claims of investors are the

interests of the third beneficiaries of the treaty.

23. First, there is no need to question that both investors and countries have

substantive rights under international investment treaties. In principle, there is no

reason to assume that a treaty cannot confer substantive rights on a State by

conferring substantive rights or protection on its nationals.25

24. Secondly, the home country is the direct recipient of the host country's

explicit commitment to treat its investors in a certain manner, but it must comply

with the limitations regulated by general international law about the relations among

countries. The protected investor is not the contracting party of the agreement and it

can only get the interests indirectly, which is the result of an agreement between the

contracting states.26 In the Matter of Cross-Border Trucking Services, Mexico

claimed that the United States violated its obligations under Chapter 11 of the

Agreement with respect to Mexican investors in terms of national treatment and most

favored nation treatment, and it refused to consider approving any Mexican-owned

22 Oxford Handbook, p.1006.
23 Oxford Handbook , p.990.
24 Preeti, p.472.
25 LaGrand case.
26 Jan Paulsson.
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carrier's right to apply for truck services.27 The panel judged that the United States

had violated its obligations under Chapter 11 of the North American Free Trade

Agreement,28 although Mexico was unable to identify a specific Mexican national

whose application was rejected by the United States. In its ruling, the Panel did not

require Mexico to identify the specific Mexican nationals investing in the host

country, indicating that treaty rights were considered to be held by the host country.29

25. Some argue that the relationship between the rights of investors and the

home country is completely independent. But Roberts argues that both investors and

states have substantial rights under investment treaties, and that these two rights are

interdependent. First of all, violation of the rights of an investor must also result in

violation of the rights of the home country. Second, the substantive rights of investors

are subject to the same restrictions as those of their home countries.30 In addition,

human rights theories are generally used to support the view that the investor's rights

are fully independent of the substantive rights of the home country. Although there

are clear substantive and procedural similarities between investor rights and human

rights there are fundamental differences in the nature, function and policy basis of

these rights.31

26. It can be seen from the above analysis that the investor's rights in the

investment treaty are the rights obtained by the home country, and the home country

is the direct recipient of the host country's explicit commitment to treat its investor in

a certain way. Therefore, the transfer of rights under investment treaties by investors

should be limited by general international law, which provides for relations between

States.

27. Therefore, in this case, MFNB and GNB should transfer their rights under

the investment treaty in accordance with international rather than domestic law.

However, the GNB and MFNB ASSIGNMENT agreements were transferred in

27 Trucking Services.
28 Id.
29 Kate Parlett, ¶111,
30 Tillman, p.42; Roberts, p.22.
31 Preeti, p.471.
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accordance with the laws of M Country,32 not according to international law. So the

basis for its transfer was flawed.

B. The Assignment of the Creditor's Rights By Claimant Has No Basis In

International Law

a. Assignment of creditor's rights must meet certain qualification and

methods

28. Assignment of creditor's rights must meet certain qualification and methods

because: (1) Not all creditor's rights can be transferred; (2) Transfers involving

jurisdiction and applicable law are not exactly the same as monetary claims in

general.

(1) Not all creditor's rights can be transferred

29. Debt cession is often compared to sale of goods, which transfers tangible

things, while the former transfers the intangible things.33 In the assignment of debt,

the assignment contract between the assignor and the assignee is subject to the

conflict rules of contract, while the issues related to the transfer of the ownership of

the immaterial creditor's right are subject to the conflict rules of real right.34

30. The real right content of debt cession has absolute effect and involves the

interests of many parties such as the creditors of the assignor and the assignee in

addition to the assignor and assignee.The conflicts of property rights laws in various

countries seldom recognize the autonomy of will because of the absolute effectiveness

of real rights.International legislation makes a distinction between accounts receivable

in international factoring and in accounting to emphasize the particularity of this right

in transnational transfer.35 United Nations Convention on Assignment of Receivables

in International Trade defines the scope of transferable receivables, which is set out in

clear enumeration as an interpretation of international practice.36

31. The Financing Agreement signed by the Claimant and MFNB,according to

what the Claimant asserts,actually transfers the ownership of the creditor's rights of

32 Exhibit C-12.
33 Rome Convention, Article 14.
34 Id.
35 Explanatory note, ¶10.
36 Id.
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Ticadia-1 LLC, and such cession cannot be binding due to the nature of the subject

matter merely relying on autonomy of will.

(2) Transfers involving jurisdiction and applicable law are not exactly the same

as monetary claims in general

32. In Occidental case, the Tribunal notes that while OEPC could freely dispose

of its participation, its ability to transfer or assign its rights and obligations under the

Participation Contract was subject to stringent conditions.37 Depending on the

country where the assignor and assignee are located and the specific circumstances of

the subject matter, the assignment may be subject to restrictions such as debtor's

consent and registration system.

33. Claimant asserts all litigation and other rights as a result of the Financing

Agreement with MFNB.But the cession involves not only the property, but also the

right to participate in the rights and obligations under the contract relating to

Ticadia-1.Because it involves the exercise of ownership and litigation rights to

Ticadia-1, whose effect on third party like Laoc is unpredictable, more objective join

points should therefore be used to determine the applicable law to be applied.

b. The Claimant’s Assignment Has No Basis

34. The Claimant's assignment has no basis because: (1) The ASNEC treaty

provides no basis for Claimant to transfer its creditor’s rights; (2) General

international law provides no basis for Claimant to transfer its creditor's rights.

(1) The ASNEC treaty provides no basis for Claimant to transfer its creditor's

rights

35. The ASNEC Energy Investment Treaty provides for the general rights and

obligations of member states, but it does not provide applicable laws for the transfer

of cross-border creditor's rights, nor does it provide for the legal application of

creditor's rights itself.

(2) General international law provides no basis for Claimant to transfer its

creditor's rights

36. For the application of cross-border debt cession law, the choice of path

37 Occidental, ¶119.
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includes the applicable law of the transferred claims or the law of the domicile of the

transferor. Accordingly, there is a lack of uniform practice in international law for the

assignment of creditor's rights. If there is no clear application of the applicable law by

the parties at the time of conclusion of the contract, it can only be determined by

objective methods accompanied by uncertain risks which are likely to be

unforeseeable by debtors and others.38 At this time, the interests of the creditors of

the transferor are likely to be seriously harmed.

37. As the basis for Claimant to file a lawsuit, namely, the Financing Agreement,

has no corresponding regulations on the transfer of creditor's rights in either ASNEC

Energy Investment Treaty or general international law, and cross-border debt cession

needs to meet certain conditions and methods according to the applicable law, the

conduct of debt cession by Claimant has no basis and cannot be established.

C. According to Brownley's Principles of Public International law, treaty

claims should be closely related to investors, which limits the transferability of

treaty claims——GNB is not an investor

a. The determination of investors is determined by reference to the energy

investment treaty

38. In our case, in order to invoke the protection under the energy investment

treaty, the claimant must prove that he is in line with the scope defined in Article 1 of

the energy treaty, that is, “the contracting party investor”, and seeks investment

protection according to the identity of the investor. Since the energy investment treaty

does not provide for the determination of the nature of the transfer behavior on the

change of the investor subject, the arbitration tribunal should adopt the relevant

international law Criteria to determine the issue of qualified investors. The defendant

held that the claimant was not an investor under the energy investment treaty because

it lacked substantive links with the host country.

39. In the widely applied principles of Brownlie’s Principles of Public

International law,39 it is stipulated that:

38 Vannessa, ¶232.
39 Crawford, p.704
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“Although it is said that assignment does not affect the claim if the principle of

continuity is observed, great care is required: BIT claims are essentially claims

intuitu personae under international law, and this imposes limits on their

assignability.”

40. In the identification of investors, the term “intuitu personae” requires the

claimant to have a close relationship with the investment behavior. The personal

requirement is not only applicable to the beginning of the investment (and confirming

the entry into the Treaty), but also implementing the whole process of investment and

determining the qualification of claim. Such a close relationship requires qualified

investors to have both subject elements and behavioral elements, among which the

behavioral elements require investors to meet the geographical, time, nature and other

factors. In the identification of the nature of investment, the Salini standard40

proposed in the Salini v. Mrocc case has a guiding role: “a certain amount of capital

investment, a certain period of performance, the risk of transaction, contribution to the

economic development of the host country”. These four criteria cannot be met.

41. When analyzing the case of transfer agreement in the investment problem,

we can see that there is no case that the transfer agreement itself can constitute an

investment. Therefore, the respondent held that the transfer agreement could not be

regarded as an investment according to the energy investment treaty and other

principles of international law. That is, in the case of this case, Party C did not

implement the investment behavior, so it failed to meet the requirements of its

behavior. In this case, the conditions of qualified investors were not satisfied, so

GNB's claim should not be accepted, and the arbitration tribunal has no jurisdiction

over the dispute.

b. Different from other rights, the subject of claim has higher

requirements.41

42. As for the transfer of creditor's rights in the treaty, this issue deserves more

careful treatment, instead of roughly recognizing the validity of transfer. The

40 Salini.
41 Nelson, p.29, 30.
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fundamental problem in the transfer of creditor's rights is whether the rights and

obligations granted to the transferor are intuitu personae, which is the virtue of the

person concerned. Professor Crawford supports the view that the creditor's rights are

intuitu personae,42 and the claim right in the treaty is directed to the investors with

specific status, so it cannot be transferred unilaterally.

43. There are certain restrictions on creditors’ rights: the right of claim should be

bound with investment behavior and separated from other rights. Unlike other rights,

the subject of claim has higher requirements. Some people think that there should be a

legitimate interest in the transfer. According to British law43, “if the assignee has a

real commercial interest in accepting the transfer and performing the transfer for his

own benefit”, then the assignee has the right to transfer. Although it is difficult to test

the concept of real commercial interests, in this case, the transfer occurred after the

promulgation of the law, and the transferor can foresee future disputes, not just a

possible dispute. Perhaps when the claim is attached to other rights, the parties have a

real interest in the claim (Trendtex v. Suisse is instructive on this matter), and the

transfer of a separate claim can often prove problematic44. The defendant believes that

the transfer of this case actually takes the claim right as the main right rather than the

additional right, which can be seen from the transfer agreement.45

44. Some people hold the view that if the transfer is in good faith, then the

transfer is effective. For bona fide transfers, whether the background of the transfer

can be seen as consistent with the broader objective of encouraging cross-border

foreign investment is closely related to the determination of the good faith of the

transfer, that is, reciprocity46, which is also consistent with the purpose and purpose

embodied in the energy investment treaty. However, the claimant did not make

substantial investment in the host country, that is, reciprocity was not realized.

45. In this case, if the court interprets the term “investor” as not only the

enterprise closely related to the investment, but also the subject after the transfer, then

42 Crawford, p.704
43 Trendtex.
44 Nelson, p.40
45 Exhibit C-12.
46 Nelson, p.40.
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there may be a situation in which the third party enterprise may obtain the

qualification of special claim only through the transfer agreement and obtain

protection in the host country, although the third-party enterprise has not made any

real contribution to the host country Qualitative investment or any business benefit.

46. Therefore, Defendant held that Claimant did not meet the qualification of

intuitu personae of the qualified investor and the validity of the transfer of the claim

should be denied.

II. THE CONTESTED MEASURE IS NOT ATTRIBUTABLE TO

THE RESPODENT

A. Enactment of Law 66/2016 Should Be Attributed to ASNEC

a. ASNEC is liable for damages caused by it

47. ASNEC is liable for damages caused by it because: (1) ASNEC has an

international legal personality; (2) ASNEC is liable for compensation.

(1) ASNEC has an international legal personality

48. Almost inevitably, the international community of states has accepted this

participa tion of intergovernmental organizations in the international political and

legal processes.47 Formally, the concept of “international legal personality” is

invoked as the touchstone. With such personality, the organization is inducted into the

international club, as sumes commensurate status, and takes on both rights and

obligations.48 The evaluation of the international legal personality of an international

organization should be based not only on whether it is authorized by organizational

regulations, but also on whether the international organization actually has the actual

powers granted by express or implied.49

49. As the International Court of Justice has observed in the Reparation case, an

organization's full participation in international affairs means that it is the subject of

international law, with international rights and obligations, and has the ability to

47 William E. Holder, ¶5; GAOR, ¶12.
48 Geraldo Vidigal, ¶11.
49 Reparation, ¶46.
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maintain its rights by making international claims.50 At the same time, the legal status

of international organizations in the legal system of member states should also be

evaluated, An example of which can be found in the case of Tin Council.51

50. In accordance with the charter of ASNEC, it is established on the basis of

voluntary agreements reached by more than ten national governments. It establishes

the secretariat, the General Assembly and other institutions. More importantly, it has

the decision-making power for all matters in accordance with its charter, and each

member state has the obligation to fulfill the matters reached by it. Therefore, it is

obvious that ASNEC has an international legal personality, which is the premise to

assume responsibility.

(2) ASNEC is liable for compensation

51. To give international organizations a certain personality of international law

is to assume responsibility independently in the limited field of their personality of

international law. Otherwise, it goes against the nature of the legal personality of

international organizations. It is precisely because international organizations have

legal personality that they can participate in international affairs like sovereign states,

enjoy rights and assume obligations in this process, and bear responsibility for the

consequences of their actions.52 In the Force Case, NATO was considered to have

such a legal personality and could not therefore be considered transparent in relation

to issues of international responsibility.53

52. As mentioned above, ASNEC, as an inter-governmental international

organization with legal personality, is capable of shouldering the rights and

obligations under international and domestic laws on its own. No matter in the

international or domestic legal order, ASNEC shall bear the corresponding legal

liabilities for its improper conduct.

50 Id.
51 Tin Council, ¶40.
52 William E. Holder, ¶9; Jean d’ Aspremont, ¶4.
53 Force, ¶113.



16

b. ASNEC exercises effective control over the enactment of Law 66/2016

(1) The enactment of Law 66/2016 should be regarded as the behavior of

ASNEC

i. According to Article 6 of Responsibility of International Organizations

53. Founding Charter of ASNEC54 notes that the Association enforces or

implements its legal acts through the organs of its Member States, and when the

Member States enforce or implement any legal acts of the Association, the attribution

of conduct, as between the Member States and the Association, shall be governed, in

particular, by Articles 6 and 7 of the Article on the Responsibility of International

Organizations, mutatis mutandis.55 Accordingly, ASNEC is an international

organization in the sense of international law under Article 2 of Responsibility of

International Organizations.56 Article 6 of Responsibility of International

Organizations rules that the conduct of an organ or agent of an international

organization in the performance of functions of that organ or agent shall be considered

an act of that organization under international law, whatever position the organ or

agent holds in respect of the organization.57 Article 7 of Coal Directive58 requested

member states to restrict the consumption of energy produced by coal-fired power

plants. As a member of ASNEC, Respondent enacted Law 66/2016 in accordance with

the above provisions. The Legislative Council of Respondent, whose act of enacting

Law 66/2016 was merely in fulfilment of its mandatory obligations under ASNEC,

should be regarded as the organ of the ASNEC. Therefore, the enactment of Law

66/2016 should be regarded as the behavior of ASNEC.

ii. According to Article 7 of Responsibility of International Organizations

54. In light of Article 7 of Responsibility of International Organizations, the

conduct of an organ of a State or an organ or agent of an international organization

that is placed at the disposal of another international organization shall be considered

under international law an act of the latter organization if the organization exercises

54 Exhibit R-3.
55 ASNEC Charter, Art.120.
56 DARIO, Art.2.
57 DARIO, Art.6.
58 Exhibit C-7.
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effective control over that conduct.59 Article 124 of Founding Charter of ASNEC60

notes that where a determination under paragraph 3 has been made, the Council,

acting by a majority of four fifths, may decide to take both or any of the following

measures: a. to suspend certain of the rights deriving from the Founding Charter to the

Member State in question, including the voting rights of the representative of the

government of that Member State in the Council; b. to impose the lump sum or

penalty payment to be paid by the Member State concerned which the Council

considers appropriate in the circumstances. And the obligations of the Member State

in question under the Founding Charter shall in any case continue to be binding on

that State.61 This means ASNEC can take action against its member states as

punishment. It is clear that ASNEC has exercised effective control over the enactment

of Law 66/2016. From this point of view, we can also conclude that the enactment of

Law 66/2016 should be regarded as the behavior of ASNEC.

(2) ASNEC is responsible for the enactment of Law 66/2016

55. In the case Behrami, the claimant, filed a lawsuit with the European Court of

human rights in accordance with Article 2 of the European Convention on human

rights for France's failure to effectively mark and clean up residual mines in the

designated area. The case also involved a third party, who having a direct interest in

the case, including the United Nations. European Court of human rights observes that

KFOR was exercising lawfully delegated Chapter VII powers of the UNSC so that the

impugned action was, in principle, attributable to the UN .62

56. According to regulations issued by the EU, EU should bear the responsibility

for the member states’ actions in accordance with EU law without discretion, which

can avoid default only by ignoring the obligations under EU law. In this case, the

ASNEC council has the right to take actions against the member states of the

organization. Laoc has no discretion. For this reason, ASNEC is responsible for the

enactment of Law 66/2016.

59 DARIO, Art.7.
60 Exhibit R-3.
61 ASNEC Charter, Art.124(4)
62 Bahrami.
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B. Laoc is not responsible for the enactment of Law 66/2016

57. As stated above, the act of enacting Law 66/2016 shall be attributable to

ASNEC, and Laoc shall not be jointly or additionally liable.

58. Once the attribution of a legal act is attributed to an international organization,

the next question would be whether the member states are jointly or additionally

liable. In international practice, the issue should be determined through the charter of

the organization, so as to refer to the will of the member states. Other than the two

cases, Bahrami and Samarati, that were solved by ECtHR mentioned before, there are

two typical cases in relation to responsibility distribution between international

organizations and member states: the International Tin Council case and the Westland

Helicopter case.

59. In the case of the International Tin Council, as to whether the member states

should bear joint or supplementary liability for the wrongful acts of the organization,

the majority of judges of the British Court of Appeal believed that when the charter

documents of international organizations did not stipulate the liability of members of

international organizations, the members of the organization should not necessarily be

liable for acts of international organizations.

60. As Justice Gibson said, there is no national practice to suggest that the lack of

an exclusion clause (in the Charter document) can lead to an acceptance by the State

of its direct responsibility. The judge mainly adopted the view of authoritative

scholars in international law of the Netherlands, believing that in international law, the

obligation of members of international organizations is limited to providing sufficient

financial resources for the international organizations to ensure that the organizations

have the ability to fulfill the obligations to third parties. However, members are not

directly liable for obligations of the organization to any third party.63

61. In a dissenting opinion, Judge Nourse argued that Member States should be

jointly and severally liable, on the grounds that: i) An international organization with

legal personality, does not necessarily lead to its member states being not responsible

for the organization's obligation. When it comes to accountability, the will of the

63 Maclaine.
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member states is very important and should be judged in accordance with the

organisation's charter. If member states did not exclude joint and several liability to

the organization in its charter, it implies tacit acceptance of liability; ii) The Judge also

held that member states had de facto control over the International Organization (ITC)

and that they were responsible for the acts of the Organization.64

62. The Judge of ICC in the Westland Helicopter case agreed with Nourse that

member states are liable in the absence of a clause that expressly or implicitly

excludes the liability of Member States to third parties.65 That is, if the member states

expressly or implicitly exclude relevant liability in the relevant documents, then the

member states shall not assume the liability of international organizations to third

parties.

63. And in this case, Laoc is not jointly or additionally liable, because:

a. Article 120 of the ASNEC Charter makes clear the attribution of the act

and assigns the responsibility according to the DARIO66

64. That is, when signing the Charter, the member states clearly indicate their

willingness to assume no responsibility when the legal acts are attributed to ASNEC.

b. Laoc, as a member state, do not have effective control over the enactment

of Directive 2016/87 or Law 66/2016

65. The representatives of Laoc voted against the Directive, but it passed

anyway;67 ASNEC Charter indicates that a Directive has force effect, and if a

member state does not perform a Directive, it will be punished. Thus, it’s clear that

the government of Laoc cannot effectively control the act of the enactment of Law

66/2016. Moreover, Laoc has done the best they could in the range of possible

discretion in order to protect the rights and interests of investors by extending the

deadline of phasing-out of the power plant.68 Thus, Laoc shall not be liable for

enactment of Law 66/2016.69

64 Id.
65 Westland.
66 ASNEC Charter, Art.120
67 Facts, ¶21.
68 Facts, ¶23.
69 Responsibility of International Organizations, p.26.
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III. RESPONDENT’S ACTIONS DID NOT VIOLATE THE FAIR

AND EQUITABLE TREATMENT STANDARD

66. In this case, Respondent’s actions did not, in any event, violate the fair and
equitable treatment standard as provided for in Article II of the ASNEC Energy
Investment Treaty. Including: Reasonable expectation is not an essential element of an
FET; The governor’s statement was not specific and did not raise reasonable
expectation of the investor; The legal framework of the host country did not violate
reasonable expectation.

A. Reasonable expectation is not an essential element of an FET

67. In Mobil Investments Canada Inc. & Murphy Oil Corporation v. Canada,70

respondent proposed that reasonable expectations were not a necessary element of an
FET, so prejudicing the reasonable expectation of the applicant wound not violate the
fair and just treatment clause. The tribunal held that the fair and equitable treatment
clause was not an empty shell but consisted of a number of elements. These elements
should be based on the criterion of preventing the host country’s excessive behaviour.
Therefore, in order to determine whether a behavior reached the level of the violation
of fair treatment, the court must obey the criterion and carefully review the appeal of
the measures are: rough denied justice, very unfair injustice or arbitrary, clearly in
administrative or legal policy or program on the execution of inconsistent to constitute
the policy objectives of shocking denial, or complete lack of due process that affect
the judicial justice.

68. However, reasonable expectations do not meet the degree of violating
fairness and justice. It is not arbitrary and does not show obvious reasons for lack of
due procedure, nor does it show obvious unfairness or discrimination against this
particular investor. And the unease based on reasonable investment expectations also
does not violate the fair and equitable treatment clause, since it is at least not based on
the contractual relationship between the State and the investor and does not violate
due process standards, in which the State intentionally and specifically induces
investment. Similarly, the Cargill Arbitral Tribunal71 provided that the frustration of
expectations which did not arise from the basis of a contract or quasi-contract does
not constitute a breach of fair and equitable treatment.

69. Therefore, the tribunal held that the host country's failure to respect the

70 Mobil.
71 Cargill, ¶285.
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legitimate expectations of investors did not constitute a violation of the FET standard
set out in Article 1105. And it was not an essential element of the FET, but was used
as a consideration factor in assessing whether other recognized elements of the
standard had been violated.

B. The governor’s statement was not specific and did not raise reasonable

expectation of the investor

70. Investment arbitration clearly indicates that not every representation and
promise can give rise to reasonable expectations. Both the relevant domestic legal
system and EU law require that the statements should be made with a degree of
accuracy in applying the theory of reasonable expectations.72 But in this case, the
governor's statements were not specific and could not raise reasonable expectations of
the investor, including (a) The governor's statement was not intended to induce the
investment. (b) The contents of the governor's statements were not special. (c) The
expression of the governor's statement is not special.

a. The governor’s statement was not intended to induce the investment

71. In Sempra v. Argentine Republic,73 the tribunal noted that the claim to
protect reasonable expectations became particularly significant when the investment
was induced by promises and representations. Then, this teleological element (that is,
representations must have had the purpose of inducing the investment) was also
stressed by the tribunal in Glamis Gold v. United States of America.74 But in this case,
It can be learned that MFNB had made the decision of choosing Ticadian as the
location of T1, whether the governor's conference record or the interview. At the time
of the first presentation, the investor had already made clear his intention to invest and
the government had completed the project evaluation.75 At the time of the second
presentation, MFNB had already begun the construction of the factory.76 Therefore,
from the external objective environment, it can be found that the investment had
ended the investment access stage, so the governor did not need to induce the
investment. And the purpose of his presentation was to congratulate him on the
success of the investment and to show his support for its potential to benefit the local
people and improve their lives as a result of his responsibility as governor of the state.
Therefore, the governor's statements no longer had the purpose of inducing the

72 Michele, ¶¶88–122.
73 Sempra, ¶298.
74 Glamis, ¶799.
75 Exhibit C-2.
76 Exhibit C-5.
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applicant to invest and did not have a basis for reasonable expectations.

b. The content of the governor's statement is not special

72. Specifically, commitments and statements should have a certain degree of
specificity, with explicit content and clear expression. More directly, it should clearly
means that such promises and statements are aimed at individual investors, rather than
the entire world.77

73. The Feldman v. United Mexican tribunal further pointed out that the content
of commitments and statements should be “definite, unambiguous, and repeated”. In
the Feldman v. United Mexican case, the arbitral tribunal compared the guarantee
provided by the investor with the one provided by the Mexican authorities, concluded
that Mexico’s statement to the investor was ambiguous.78 Therefore, it’s insufficient
for investors to establish reasonable expectations. In summary, the specific condition
for measuring the content of a statement to arouse reasonable expectations is that the
content of the statement must be aimed at individual investors, and be definite,
unambiguous and repeated.

74. In this case, the applicant's statement about the governor has two contents.
One is the meeting minutes between the Ticadian Municipal Government, MFNB and
Mountaintop, which records that the government has completed the project evaluation
of T1, the statement of issuing license, the governor’s representation that local
government officials will cooperate within the scope of the competence conferred on
them by the Laocan law during the entire implementation of the T1 project, and the
governor’s speech that the T1 project is beneficial to local economic construction.
79The second is that Ticadian Weekly Journal introduced part of the governor's
remarks in an article, in which the governor expressed welcome to Mountaintop
Company's choice of Ticadia to build power plant, and expects more investors to
choose this city . 80

75. From Order 3, we can conclude that the representation in the interview and
the behavior of adequate communication with Mountaintop are reasonable, since this
is one of the governor’s responsibilities. With a mandate to facilitate and assist the
development of the economy and business on the territory of his municipality, the
governors commonly travel to other countries attracting investments widely. If there is
any commitment as stated by claimant, such commitment is also an acceptable and

77 El Paso, ¶¶375–377.
78 Marvin, ¶148.
79 Exhibit C-2.
80 Exhibit C-5.
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reasonable praise to strengthen the willingness of the majority of international
investors to invest in Ticadia, which is open, available to a wide range of international
investors and within governors’ power. Claimant’s investment based solely on this
statement is quite risky.

76. It can be seen from this that the two statements made by the governor do not
involve specific rights and specific promises of benefits nor show specificity that can
arouse reasonable expectations. In the PSEG v. Turkey case, the arbitral tribunal
pointed out that: “Legitimate expectations by definition require a promise of the
administration on which the Claimants rely to assert a right that needs to be
observed.” 81 Therefore, these two pieces of evidence did not provide investors with
sufficient evidence to generate certain expectations.

77. In addition, with regard to general statements issued by politicians or general
incentive policies for investors, the arbitration tribunal generally believes that the
specific impact of these statements or documents on reasonable expectations and
violations of fair and equitable treatment is difficult to assess.

78. In BG Group v. Argentine Republic, the arbitral tribunal mentioned that the
word of the president of Argentina in his presentation of the BIT and the Information
Memorandum circulated by Argentina to promote the privatization amongst foreign
investors, stating that the impact of such documents is difficult to assess.82

79. Similarly, in the Continental Casualty v. Argentine Republic case, the
claimant based on Argentina’s representations that Argentina “will keep the money in
Argentina” and Minister Cavallo’s statement of undertaking not to abandon the
convertibility regime to propose “reasonable expectation”.83 The arbitral tribunal
denied the positive impact of these statements on the generation of reasonable
expectations. It not only pointed out that the specific content that the claimant relied
on to generate reasonable expectations did not exist, but also showed that political
statements have the least legal value.84

80. At the same time, since the investment project has been publicized in
Mercuia for a long time, claimant should have known the existence of the Ticadia
project for a long time, and has fully measured the risk of the Ticadia-1 project before
the investment. Hence that it’s unreasonable for claimant to transfer the misjudgment
of investment risk to respondent at this time.

81 PSEG, ¶¶241.
82 BG, ¶300.
83 Continental, ¶252.
84 Id, ¶261.
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81. In conclusion, except the governor’s statement that doesn’t involve any
specific content, the applicant mistook the governor’s general statements and the
general encouragement to international investors as evidence. This form of evidence
is inherently difficult to evaluate impact on violation of reasonable expectations.

c. The expression of the governor’s statement is informal

82. In the Feldman v. United Mexican case, one of the reasons why the arbitral
tribunal refused to admit that the evidence provided by the investor was the statement
made by the Mexican authorities to the investor was extremely informal. Walde also
acknowledges in the separate opinion in Thunderbird's case:” a legitimate expectation
is assumed more readily if an individual investor receives specifically formal
assurances that display visibly an official character.” So that a specific statement that
can arouse reasonable expectations should be a formal statement with a fairly high
threshold.85

83. However, in this case, the two statements made by the governor did not show
an obvious official feature. The statement in the minutes of the meeting was generated
by governor’s reception towards MFNB and Mountaintop, while the statement in
Exhibit-2 was even the governor’s general representation during the interview. The
expressions in the two statements were not administrative actions and did not show
sufficiently official, thus the governor’s remarks aren’t legally binding, such remarks
are not a separate specific commitment to Mountaintop or MFNB, but a public
commitment to wide-range and uncertain investors. Furthermore, written document
aren’t developed on the governor’s remarks, so the governor’s remarks were not
formal. Therefore, in this case the informal oral statement by governor didn’t satisfy
the threshold requirement that can arouse reasonable expectations.

84. Instead, the license issued by the Laoc government to Ticadia-1 is a
commitment only for Ticadia-1 investors. The operating license of the Ticadia-1
power plant also stated: “This license shall remain valid provided Tiadia-1 keeps T1
conformant with environmental regulations in effect of the Republic of Lao.” Within a
period of time when the license is issued, Mountaintop or MFNB did not raise any
objections, so it’s reasonable to conclude that Mountaintop/MFNB accepts license
constraints by default. Therefore, both parties should use the legally valid license as
the standard instead of the governor's uncertain remarks.

85. Given all above, the governor’s statement is not a specific statement directed
at the investor without a certain degree of accuracy, and cannot arouse reasonable

85 Thunderbird, ¶32.
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expectations of the investor in this case.

C. Respondent did not violate the standards of a stable legal framework

86. A stable and predictable legal framework is of great significance for foreign
investors to determine the locations of investment. Therefore, providing a stable and
predictable legal framework is a key factor in defining fair and equitable treatment.86

A stable and predictable legal framework requires that the laws of the host country
and their interpretation and implementation, as well as the conduct of the host country
and its institutions, are stable and predictable. In this case, Laoc did not violate the
standards of a stable legal framework: (a) The host country has the power of
regulation, and its domestic law does not have to be one and the same; (b) Investors
could and should foresee the enactment of Law 66/2016.

a. The host country has the power of regulation, and its domestic law does

not have to be one and the same

87. It is generally believed that investors’ expectations for a stable legal
framework are based on the overall legislative and regulatory frameworks that existed
when they made their investments, and the host country later modified them to
weaken this expectation and violated FET, that is, “investors’ expectations” is rooted
in normative and administrative supervision.87 Due to the lack of specific, clear and
definite contents, FET is considered to be the broadest, almost all inclusive, and can
cover and apply to the factual situations and government actions that cannot be
adjusted by any other provisions.88 But this does not mean that FET can
unconditionally restrict the power of public management of the host country. Some
arbitral tribunal awards that, in principle, the state's regulatory power cannot be
regarded as frozen or restricted. The host country still has the power of supervision
and regulation. In Saluka Investments v. Czech Republic, one can find repeated
statements to the effect that no investor may reasonably expect that the circumstances
prevailing at the time the investment is made remain totally unchanged.89

88. For the sake of its own economic development or fulfilling its obligations, it
is necessary for the host country to take administrative measures or adopt laws and
regulations to make timely changes, such as the improvement of environmental and
other standards, social management measures taken to protect social public health,
and so on. Although these changes may bring down the expectations of foreign

86 CMS, ¶267
87 Michele.
88 Rudolf Dolzer, pp.10-11.
89 Saluka.
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investors, the public interest host countries seek clearly outweighs the personal
interest that investors expect.90

89. In this case, Respondent was forced to enact Law 66/2016 based on the Coal
Directive91. Respondent did not want the Coal Directive to be passed, thereby
harming the interests of investors, so it voted against it. However, the Coal Directive
was still passed. As a member of ASNEC, Respondent must fulfill its obligations in
ASNEC, so it has no choice but to enact Law 66/2016.92 Law 66/2016 was issued
essentially for the safety of the country’s nationals and the safety of the environment
and fell perfectly within the regulatory powers of Respondent. Furthermore, the
wording of T1’s business license also clearly indicates that there will be some natural
changes in domestic laws.93 Therefore, the enactment of Law 66/2016 is a necessary
administrative measure and does not violate a stable and predictable legal framework.

b. Investors could and should foresee the enactment of Law 66/2016

90. Investors have the obligation of due diligence. In Parkerings-Compagniet AS
v. Republic of Lithuania, the tribunal required due diligence from the investor, who
‘must anticipate that the circumstances could change, and thus structure its investment
in order to adapt it to the potential changes of legal environment.94

91. In this case, the Financing Agreement was signed on December 1, 2010,
while on December 10, 2010, an article titled The Government of Laoc is considering
capping coal emissions to combat floods was published.95 At this point, T1 has not
yet begun construction. MFNB can be fully aware of the trend that coal energy will be
phased out. Even if MFNB did not notice this article, it should note that Respondent
ratified the ASNEC Energy Investment Treaty on June 21, 2012.96 This is a sign that
clean energy will be popularized, and MFNB has an obligation to know about it. At
this time, T1 has not been put into operation, and investors can stop loss in time.

90 Saluka, ¶¶304-308; Joseph, ¶267.
91 Exhibit C-7.
92 Exhibit R-3.
93 Exhibit R-1.
94 Parkerings.
95 Exhibit R-2.
96 Facts, ¶8.
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IV. MR. MASON SHOULD BE REPLACED AS ARBITRATOR

A. There are justifiable doubts on the impartiality and independence of Mr.

Mason as arbitrator in this case

a. The appointment of Mr. Mason as arbitrator in Hewer Plants JSC v.

Wellfalcon affects his impartiality

92. Serving as arbitrator in highly similar arbitration cases may raise justifiable

doubts on the impartiality of the arbitrator. In the case of Caratube, an arbitrator, Mr.

Boesch was challenged by Claimant on the basis that he served as an arbitrator in a

highly similar case. The unchallenged arbitrators sustained Claimant’s challenge and

held that:

“A reasonable and informed third party would find it highly likely that, due to his

serving as arbitrator in the Ruby Roz case and his exposure to the facts and legal

arguments in that case, Mr. Boesch’s objectivity and open-mindedness with regard to

the facts and issues to be decided in the present arbitration are tainted. In other words,

a reasonable and informed third party would find it highly likely that Mr. Boesch

would pre-judge legal issues in the present arbitration based on the facts underlying

the Ruby Roz case”97

93. In Suez v. Argentina, an important criterion leading to the dismissal of the

proposal for disqualification was that the two cases at issue were “distinctly

different”.98 Moreover, in Participaciones v. Gabonese Republic, the existence of

“common factual elements” between the different cases concerned was considered so

as to determine whether there was an imbalance within the tribunal.99

94. There are obvious similarities between the Hewer Plants case and the present

arbitration, as between Caratube and Ruby Roz, both in factual and legal issues:

(1)The background of both cases are fundamentally the same

95. Both cases come from energy investments under ASNEC Energy Investment

Treaty. Suffering from floods, the host states, in order to comply with the ASNEC

97 Caratube, ¶90.
98 Suez.
99 Participaciones.
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Charter and Directive 2016/87, enacted laws on coal-fired power plants, thus causing

economic losses to the relevant investors, who then filed the arbitration.100

(2) The relevant legal issues overlap

96. In both cases, the investor’s state of nationality and host states are member

states of ASNEC and ASNEC Energy Investment Treaty. Both disputes are governed

by UNCITRAL Arbitration Rules and ASNEC Energy Investment Treaty, and the

tribunals will focus on the interpretation and the application of the two sets of rules.

Legal issues on the cases both include the attribution of the disputed measures taken

by host states, definition of investment and investor, the content of fair and equitable

treatment, legitimate expectations of investors, stable legal framework and so on,

relating to the interpretation of Article 6 and 7 of DARIO, Article 120 of ASNEC

Charter, Article 1, 2 and 9 of ASNEC Energy Investment Treaty.

(3) The arbitration process and results of the Hewer Plants case may affect Mr.

Mason’s impartiality

97. Due to the high similarity between Hewer Plants and the present case, Mr.

Mason was exposed to a large amount of description of the facts and discussion on

same legal application and interpretation issues. In the course of the case, his thinking

would be seriously affected by the opinions of the lawyers of Hewer Plants JSC and

Wellfalcon. Since the time of the two cases was close to each other, both subjectively

and objectively, we had to suspect that the impartiality of Mr. Mason was affected,

and he could not fairly and impartially decide the case on the factual and legal issues

within this arbitration.

b. Mr. Mason’s statements imply that he has pre-judgment and bias on the

present case

98. Mr. Mason has made specific comments on issues in relation to energy

investments and regulatory power of states regarding climate change several times.

We can see from those statements that he is manifestly biased towards the financial

interests of investors, against the regulatory power of host states.

99. In an interview, he said that: “I do not see how climate change adds anything

100 Exhibit R-9.
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new to the debate in investment law that would make it worthwhile for the next

generation to rehearse the police powers arguments again......Understanding a project

from the financial side is what helps to find a right solution for a case.”101 He also

shows his bias against regulatory power of host states regarding to protecting

environment in social media by referring to his former ruling against host state in

Hewer Plants “ground-breaking”.102 All these statements indicate that he is highly

likely to make a decision in favor of investors in this case.

c. The multiple appointments of Mr. Mason as arbitrator in similar cases

raise reasonable doubts on his impartiality and independence

100. In recent years, Mr. Mason was not only appointed as an arbitrator by the

investors in Hewer Plants JSC v. Wellfalcon and the present case, but also appointed

as an arbitrator by an investor in another similar case, C-Energy LLC v. Wellfalcon,103

an arbitration case in relation to energy investment under ASNEC investment treaty.

We believe that the appointment of arbitrators by three independent investors within a

short period of time is enough to arouse reasonable doubts about Mr.Mason’s

independence and impartiality. The economic benefits obtained by Mr. Mason through

his appointments in a number of cases will affect his independence and impartiality in

making decisions. With the large number of investor-state disputes that Directive

2016/87 creates,104 Mr. Mason may insist on investor-biased rulings in order to gain

appointments in more similar cases.

B. According to the UNCITRAL Rules, the arbitrators have the obligation to

disclose any matter that can cause doubt without delay

a. Mr. Mason has an obligation to disclose anything that can raise doubts

101. According to Article 11 of the 2010 UNCITRAL Rules:

……An arbitrator, from the time of his or her appointment and throughout the

arbitral proceedings, shall without delay disclose any such circumstances to the

parties and the other arbitrators unless they have already been informed by him or

101 Exhibit R-8.
102 Exhibit R-9; Exhibit R-10.
103 Perry Mason’s response to Respondent’s challenge.
104 Exhibit R-9.
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her of these circumstances.

102. Article 11 places on the arbitrator a duty to disclose circumstances “from

the time of his or her appointment and throughout the arbitral proceedings,” thus

expressly establishing a continuing duty to disclose. It is said that the arbitrator has

the obligation to disclose any circumstances likely to give rise to justifiable doubts, no

matter those circumstances arise after or before he is appointed or chosen.105

103. The scope of the arbitrator’s disclosure should adopt a broader standard. In

fact, a person chosen to be an arbitrator may in some situations have a duty to disclose

a particular circumstance, despite that there is possibility that circumstance is later

determined by the appointing authority not to give rise to justifiable doubts.106 The

Model Law further stipulates that it shall be exercise “without delay”.

104. Especially in our case, according to the standard of reasonable person, Mr.

Mason's previous appointment and his comments on social media indicate that it is

impossible for him to support the Respondent side in this case.107

105. Mr. Mason referred to the case Hewer Plants JSC v. Wellfalcon on social

media as a "ground-making case", proving his strong support for the outcome of the

case. In this case, the arbitration court supported the investor’s claim, which was

contrary to the interests of the host country. It also involved the “fair and equitable

treatment standard”. Based on these, there are good reasons to suspect that Mr. Mason

has already had a preconceived impression or that the judgment logic of the previous

case has affected this case to a relative degree, that is, it is likely that Mr. Mason will

favor the investor side rather than the host country in the subsequent judgment.

106. In an arbitration where the UNCITRAL Transparency Rules are applicable,

parties may rely on such public information to challenge arbitrators, particularly on

the grounds of ‘issue conflict’ arising from an arbitrator’s involvement in multiple

arbitration concerning the same, or a similar subject matter,108 which makes it more

necessary for arbitrator the disclose in time. In the case Tidewater v. Venezuela, it is

105 Commentary 2nd, p.195-196.
106 Commentary 2nd, p.196-197.
107 Exhibit R-8; Exhibit R-9; Exhibit R-10.
108 Loretta and Alvin, p.160-161.
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said that the potential interest conflict may arise if “there is a material risk that the

arbitrator may be influenced by factors outside the record in the case as a result of his

or her knowledge derived from other cases”,109 which is similar to our case since the

precedent is highly consistent to the ongoing one, not just legally, but also in the

structure of facts.

107. As an experienced arbitrator, Mr. Mason could and should find out the

factors that may affect his own impartiality and make disclosure to the parties in the

first time in response to such query, which did not happen in our case.

108. For the consequence of a failure to disclose in time, Respondent hold the

opinion that it should be seen as a relatively support for the existence of “justifiable

doubts as to… impartiality or independence” and thus support the challenge.

109. Respondent believes that the failure to disclose the related facts in time also

create a “circumstance” that raises a justifiable doubt as to his or her impartiality or

independence. When in doubt, it is often good practice for an arbitrator to disclose

particular facts about his or her background to the fullest extent possible in order to

“build confidence between an arbitrator and the Parties.”110

110. With respect and reasonable protection of our own rights, Respondent

believes that due to the above reasons, there are sufficient reasons to suspect that Mr.

Mason's impartiality may be damaged.

b. According to the UNCITRAL rules, Mr. Mason is obliged to disclose his

appointment without delay

(1) Although the IBA Guidelines are widely used in practice, the use of the IBA

Guidelines in this case does not guarantee Respondent’s basic rights

111. In view of the high similarity between two cases and the just-emerging

environmental issues in arbitration, claimant reasonably doubt Mr. Mason's

impartiality and independence. As mentioned above, Hewer Plants JSC v. Wellfalcon

and this case, not only the facts and legal background of the case are extremely

similar, but the time of the two cases is also very similar. It is difficult to say that Mr.

109 Tidewater, ¶47.
110 Commentary 2nd, p.196.
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Mason will converse views on two extremely similar cases in such short time.

112. The IBA Guidelines as a soft law, also clarifies its purpose and intention in

the introduction:” These Guidelines are not legal provisions and do not override any

applicable national law or arbitral rules chosen by the parties” . The use of IBA

Guidelines in this case will inevitably hinder Respondent from safeguarding its basic

interests . Therefore, Respondent sincerely hopes that the arbitral tribunal could

carefully consider the applicability of the IBA Guidelines in this case.

113. Mr. Mason also admitted that environmental issue is a very neoteric and

immature issue in the field of arbitration.111 Because of the novelty of the

environment problems, there is a tiny minority of mature standpoints, rich information

and discussions on this issue compared with other issues, which leads to controversy

and ambiguity in environmental issues. So in a short period of time, Mr. Mason is

likely to hold the same point of view in two extremely similar cases, combining with

Mr. Mason’s tendentious comments on social media. In order to ensure the fairness of

the arbitration results, Respondent sincerely hopes that Mr. Mason could evade this

case.

114. The radio interview from Mr. Mason and the announcement of the first

award in Hewer Plants JSC v. Wellfalcon case were merely one year apart. Mr. Mason

participated in the radio interview on March 9, 2018. The first award in the Hewer

Plants JSC v. Wellfalcon case was announced on March 1, 2019. We should pay high

attention to the duration of the arbitration process, so it can be speculated that Mr.

Mason participated in the tribunal of Hewer Plants JSC v. Wellfalcon within less than

a year after the radio interview. Therefore, Mr. Mason is obliged to disclose his

appointment without delay. Respondent fairly propose the challenge of Mr. Mason's

impartiality and independence based on the perspective of a third party who has

reasonable doubts.

111 Exhibit R-8.
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(2) Mr. Mason did not disclose his appointment without delay, Respondent

combined all circumstances and evidence to have reasonable doubts about his

impartiality and independence

115. Considering the above circumstances, the circumstances reserved by Mr.

Mason are closely related to the interests of Respondent. According to Article 11 of

the UNCITRAL Rules, the arbitrator shall disclose any circumstances during the

entire arbitration period that may cause legitimate doubts about its impartiality and

independence without delay. From the information provided by claimant, Mr. Mason

is an experienced arbitrator and should understand the obligation of disclosure

without delay, but in this case he failed to perform well. Therefore, Respondent has

the right to challenge the arbitration tribunal for any situation that may cause damage

to Respondent’s interests.
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PRAYER FOR RELIEF

116. Respondent respectfully requests the Tribunal to find that:

(1) Claimant has no standing in these Proceedings;

(2) The challenged measure is not attributable to Respondent;

(3) The challenged measure of Respondent doesn’t violate Article II(1) of the

Treaty concerning the Encouragement and Reciprocal Protection of Energy

Investments in the ASNEC Region (“ASNEC Energy Investment Treaty”);

(4) Mr. Perry Mason should be replaced as arbitrator in this Proceeding.
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