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STATEMENT OF FACTS 

1. This is a case of a State taking measures to respond to the climate change crisis, with the 

purpose of protecting its citizens and the environment. Specifically, in order to comply with 

its international obligations to reduce greenhouse gases, it was ordered the phase-out of all 

coal-fired power plants in its territory by 2028. Nevertheless, along with environmental 

concerns, the coal sector’s interests were considered. Indeed, it was created a new legislation 

where the investors have several alternatives and incentives to transition towards cleaner 

energies. 

2. In this sense, the current dispute refers to a State that did not remain indifferent or merely 

passive to the climate change crisis; and that also respected the economic interests of the coal 

sector investors. When many natural disasters occur, the State must exercise its legitimate 

regulatory powers to face climate change, conduct that has been assumed by the State of Laoc.  

 

Respondent – The Republic of Laoc 

3. The Republic of Laoc (“Laoc” or “Respondent”) is a parliamentary republic and a small 

developed State. Before the current decade, the Laocan economy grew through its industrial 

and agricultural sectors, especially, through the mining industry.1 At first, Laoc’s electric 

production was based on coal-fired power plants. However, some voices promoted a change 

to cleaner sources of energy. In line with this, political parties pursuing a green agenda have 

grown in the ASNEC region since approximately 2005.2 

4. Since 2012, Laoc is member of ASNEC, a regional economic organization where decisions are 

taken by the majority of Members of the Council.3 Furthermore, Laoc is party to the ASNEC 

Energy Investment Treaty (“ASNEC Treaty”), which grants the protection of investments 

and provides an investor-state dispute settlement mechanism.4 

 

 
1 Uncontested Facts, ¶¶1-3. 
2 Ibid. ¶6; Exhibit C-6, lines 313-314. 
3 Ibid. ¶7. 
4 Ibid. ¶8.  
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Mountaintop Investments LLC, Ticadia-1 LLC and Mercurian First National Bank 

5. Mountaintop Investments LLC (“Mountaintop”) is a company incorporated under the laws 

of the Republic of Mercuria, another ASNEC Member State, and thus, party of The Investment 

Treaty.5 

6. Mountaintop is an expert company in long-term investments related with the power generation 

sector.6 In August 2009, Mountaintop engaged in a negotiation with Laoc which ended in the 

approval for the construction of a coal fired power plant in the municipality of Ticadia. The 

plant received the name of Ticadia-1 (“T1”), with an expected life of 40 years.7 

7. To build T1 was necessary a Financing Agreement. The Mercurian First National Bank JSC 

(“MFNB”) granted USD 600 million. The Financing Agreement is secured by a pledge of the 

shares in T1 as well as a pledge of the future power plant facility and other assets (the 

“Assets”).8 

8. On September 25th, 2014 T1 was commissioned and became fully operational.9 

 

Measures to phase-out coal-fired power plants in Laoc 

9. Unfortunately, between 2000 and 2015, several natural disasters occurred in most of the 

ASNEC Member States. Over the years, these disasters led to the death of 85,000 people and 

the destruction of 50,000 houses in various regions of Laoc.10 

10.  These natural disasters drew the attention of environmental political movements within 

ASNEC Member States. In 2015, the Loacan Environmental Union (“LEU”) and other 

parliamentary groups formed a political coalition that held the majority in the Laocan 

Parliament.11 

 
5 Ibid. ¶9. 
6 Ibid. ¶10. 
7 Ibid. ¶11. 
8 Ibid. ¶¶13-14. 
9 Ibid. ¶16. 
10 Ibid. ¶17.  
11 Ibid. ¶¶18-19. 
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11. Facing all the pressure of the Member States of ASNEC, in December 2015 Laoc signed the 

Seoul Agreement on Climate Change (“Seoul Agreement”).12 Moved by this instrument, and 

even though the Laocan delegate in the ASNEC Council voted against the adoption of the 

Directive, the ASNEC Council adopted, by majority, Directive 2016/87 (“Coal Directive”).  

12. Pursuant to the Coal Directive, all coal fired power plants in the ASNEC Member States are to 

be phased out by December 31, 2028.13 According to the ASNEC Charter, State Parties have 

no option but to adopt it, regarding the several sanctions stated if the State refuses that 

implementation.14 

13. On 6 July 2016, the Laocan Parliament complied with the Coal Directive and issued Law 

66/2016. As the Coal Directive, this Law contained the phase-out of a coal energy on the 

Territory of Laoc. Nevertheless, the Laocan Parliament gave the maximum term to the phase-

out of coal power plants, namely, 31 December 2028. 15 

14. On December 2016, the Parliament issued Law 72/2016, which states the Energy Transition 

Plan, based on the Coal Directive.16 This instrument offers an investor that would be affected 

by the phase out and decide to transition into the renewable energy sector a 20-year energy 

supply contract at substantially above market prices.17 

 

Assignment of claims to the Claimant – GNB and the beginning of the arbitration 

15. After implementation of the Directive the value of the Assets that were pledged to MFNB 

dropped significantly.18 Consequently, MFNB requested additional securities from T1. 

However, T1 did not have funds, and Mountaintop argued that its guarantee did not extend 

cover such situations.19 

 
12 Ibid. ¶20. 
13 Ibid. ¶21.  
14 Ibid. ¶22. 
15 Ibid. ¶23. 
16 Ibid. ¶24. 
17 Ibid. ¶26. 
18 Ibid. ¶27. 
19 Ibid. ¶27. 
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16. MFNB took Mountaintop to an ICC arbitration in order to enforce the guarantee, securing an 

award to its favor.20 Unable to enforce it, MFNB decided to sell a part of its portfolio to another 

bank.21 

17. On July 2017, MFNB and Goliath National Bank JSC (“GNB”) concluded an Assignment 

Agreement in which the rights under the Financing Agreement with Ticadia-1, the claims 

against Mountaintop and the claims against Laoc were assigned to GNB in exchange for USD 

150.000.000 (25% of the original amount of the loan granted by MFNB).22 

18. One year later, GNB notified its claims to Laoc and started this Arbitration under the ASNEC 

Treaty. On January 31, 2019, GNB notified its Notice of Arbitration to Laoc, appointing Mr. 

Perry Mason as its arbitrator.23 

 

Laoc’s challenge of Claimant’s appointed arbitrator 

19. Due to the Coal Directive, there is a growing number of investment arbitrations against 

ASNEC Members. In the Hewer Plants JSC v. Wellfalcon, a case with similar circumstances 

against another ASNEC Member, a different investor nominated Mr. Mason as arbitrator.24 

20. After knowing that Mr. Mason joined the arbitral tribunal in Hewer Plants JSC v. Wellfalcon 

case, Mr. Greene, Claimant’s attorney, decided to check Mr. Mason’s Twitter account, he 

discovered that through an academic article, Mr. Mason had made comments related to his 

experience with environmental rights and his general attitude towards environmental 

protection. Furthermore, it was discovered that prior to his appointment as an arbitrator in the 

present dispute, Mr. Mason made some comments in a podcast called ‘The Arbitration Station’ 

suggesting to not use environmental protection arguments in investment law.25 

 
20 Ibid. ¶28. 
21 Ibid. ¶29. 
22 Ibid. ¶¶29-30. 
23 Ibid. ¶31. 
24 Ibid. ¶32. 
25 Ibid.  ¶33; Law 66/2016, Article 1.   
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21. Those aspects raised doubts about Mr. Perry Mason impartiality and Respondent decided to 

file a challenge against Mr. Perry Mason on 16 June 2019.26 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
26 Respondent’s Challenge of Perry Mason, pp.44-46. 
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PLEADINGS 

 

I. PROCEDURAL ISSUES 

 THE DISQUALIFICATION AGAINST MR. PERRY MASON MUST BE UPHELD  

22. The opportunity to challenge and disqualify an arbitrator is essential to the integrity of an 

arbitration.27 An arbitrator’s challenge allows the parties to adequately determine by whom 

they will be judged, ensuring that the tribunal will decide in a fair manner. Therefore, the 

disqualification of an arbitrator guarantees that the principle of due process is met when there 

is a justifiable doubt.28 Considering Mr. Perry Mason’s situation vis-à-vis the subject matter 

of this Arbitration, Laoc must place his appointment as an arbitrator in the present dispute into 

question. 

23.  Mr. Perry Mason may not continue to be part of the Arbitral Tribunal for the present dispute, 

as  there are circumstances that give rise to justifiable doubts regarding his impartiality: (1) he 

failed to his duty of disclosure and (2) he is a biased arbitrator as he was part of the tribunal 

in Hewer Plants JSC v. Wellfacon, a case in which similar facts and legal issues as the ones 

discussed at the case at hand were discussed. Furthermore, he publicly expressed his point of 

view related to the subject-matter in question in this Arbitration. 

 

 Mr. Mason failed to his Duty to Disclose information 

24. Article 11 of UNCITRAL provides that an appointed arbitrator must disclose any 

circumstances likely to give rise to justifiable doubts as to his or her impartiality or 

independence.29 Following this rule, the disclosure shall be done “from the time of his or her 

appointment and throughout the arbitral proceedings”.30 

 
27 Tupman, p.26. 
28 UNCITRAL Rules, Article 12. 
29 UNCITRAL Rules, Article 11. 
30 Ibid. 
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25. The circumstances that shall be disclosed are not subject to a one-size-fits-all standard but to 

what the parties may consider would lead to question an arbitrator’s impartiality.31 It has come 

to Laoc’s knowledge that Mr. Mason was a former member of the tribunal in Hewer Plants 

JSC, which bears several similarities as to the facts and legal issues to the present case.32 

26. Both cases arise out of a measure that regulated the phase-out of power plants that rely on 

non-renewable sources. Likewise, both Laoc and Wellfalcon adopted the measures based on 

the Coal Directive.33 Therefore, considering that the award in the Hewer Plants JSC case was 

rendered unanimously and in an adverse manner to the interests of Wellfalcon,34 Mr. Mason 

has already formed an opinion and may be inclined to rule in the same manner as he did in 

Hewer Plants JSC, as the core of both cases relies on the adoption of a measure whose purpose 

is to protect the environment.35 

27. Consequently, Mr. Mason had the duty to disclose his previous participation in Hewer Plants 

JSC as the facts are like the case in consideration, but he failed to do so. Hence, as Mr. Mason 

did not comply with the disclosure, this situation could affect the final decision on the present 

dispute. As the Tribunal in Caratube ruled,36 the only thing that has to be demonstrated is the 

impact that the issue might have, which is a standard that has been fulfilled as it has been 

demonstrated that it could affect the outcome of the dispute since Mr. Mason might predispose 

to rule in a similar manner as he previously did in Hewer Plants JSC. Furthermore, Mr. Mason 

signed a statement in which he affirmed that “there was no reason why he should not serve 

on the Arbitral Tribunal”,37 while being well aware that he was a former member of the 

tribunal in Hewer Plants. Such statement cannot be considered to fulfill Mr. Mason’s duty of 

disclosure since, at the time he did it, there were circumstances that would give rise to 

justifiable doubts. 

28. Furthermore, the declaration made by Mr. Mason, on 23 June 2019, regarding the 

Respondent’s Challenge, in which he affirmed that “I do not believe that my appointment in 

 
31 IBA Guidelines, General Standards 3(a). 
32 Respondent’s Challenge of Perry Mason, ¶2. 
33 Ibid. ¶3. 
34 Procedural Orden No. 4, Clarification 5. 
35 Respondent’s Challenge of Perry Mason, ¶3. 
36 Caratube, ¶99. 
37 Exhibit R-7, line 1175.  
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these other cases can give rise to any justifiable doubts about my impartiality or 

independence”,38 cannot be considered as fulfilling his duty of disclosure, since he reaffirmed 

that such obligation did not exists in the first place.39 Additionally, Mr. Mason only addressed 

these circumstances only after Laoc raised its challenge. Thus, it can be interpreted- that Mr. 

Mason did not have any intention to fulfill his duty to disclose information. 

29. In conclusion, due to his previous participation in Hewer Plants JSC, his public comments 

and his reluctance to disclose this information, it is sufficient to raise doubts whether he has a 

legal opinion on the matter, which will be explained in the next section. These circumstances 

rise justifiable doubts as to his impartiality, established in Article 11 of UNCITRAL. His 

previous actions were not coherent with how an arbitrator must act in order to be a part of a 

tribunal. In consequence, Mr. Mason should be disqualified since doing otherwise would 

affect the integrity of the process. 

 Mr. Perry Mason’s behavior rises justifiable doubts under Article 12 of 

UNCITRAL 

30. Article 12 of the UNCITRAL Rules establishes that “any arbitrator may be challenged if 

circumstances exist that give rise to justifiable doubts as to the arbitrator’s impartiality or 

independence”.40 In order to apply this provision, the concept of “justifiable doubts” has to be 

analyzed considering “what degree of apprehension of partiality or lack of independence 

satisfies the test of ‘justifiable doubts’”.41 

31. On this regard, Article 12 of the UNCITRAL Rules qualifies the assessment for a doubt to be 

relevant. Justifiable doubts is a standard, which has been interpreted as the “reasonable third 

person test”,42 which states, according to the IBA Guidelines on Conflict of Interest in 

International Arbitration (“IBA Guidelines”), that “from the point of view of a reasonable 

third person having knowledge of the relevant facts and circumstances, there would give rise 

 
38 Response to Respondent’s Challenge, line 1290: “I do not believe that my appointment in these other cases can give 

rise to any justifiable doubts about my impartiality or independence”. 
39 Ibid., line 1285. 
40 UNCITRAL Rules, Article 12. 
41 Croft & Waincymer, pp.132-133. 

42 IBA Guidelines, General Standard 2(b). 
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to justifiable doubts as to the arbitrator’s impartiality or independence”.43 Even though it does 

not have a binding status, the IBA Guidelines reflect international best practices in arbitration, 

and it has been applied by different tribunals over the years.44 Furthermore, Article 14 (1) of 

the Korean Commercial Arbitration Board Rules (“KCAB Rules”) state that: “(1) A party 

may challenge an arbitrator if circumstances give rise to justifiable doubts as to the 

arbitrator’s impartiality or independence”.45 

32. Thus, the standard of justifiable doubts applicable for the present dispute is that the “doubt 

must be justifiable from an objective point of view”.46 In the case at hand, the standard is 

fulfilled, as Mr. Mason behaved in a manner which leads to have a justifiable doubt that he is 

biased against Laoc. This is so because of two reasons: (a) Mr. Mason’s intervention as an 

arbitrator on a previous case with similar facts and legal aspects and (b) his opinions on the 

topic publicly, which will be developed below. 

33. Moreover, it is important to highlight arbitrators have a duty to be independent and impartial 

since the start and until ends when the proceedings culminate.47 They shall investigate, be 

aware of possible issue conflicts and avoid them as much as possible, in order to guarantee 

due process.48 If the arbitrator does not fulfill those duties, the right of the parties to have 

impartial and independent arbitrators could be affected and he must be disqualified because it 

is enough to creates an appearance of bias.49  

34. In this sense, to determine whether Mr. Mason is an impartial arbitrator, the concept of 

impartiality must be understood as it follows:  

Impartiality is to be connected with actual or apparent bias of an arbitrator – either in 

favor of one of the parties or in relation to the issues in dispute. (…). It involves primarily 

a state of mind.50 

 
43 Ibid. 
44 Some of the Tribunals that had applied the IBA Guidelines are Nord Stream 2 AG, ¶30; Perenco Ecuador, ¶¶38-46; 

Vito Gallo, ¶¶19, 36. 
45 KCAB Rules, Article 14 (1).  
46 AWG Disqualification, pp.11-12. 
47 Eiser’s annulment, ¶168.  
48 Markert, p.272.  
49 Eiser’s annulment, ¶193; Blackaby et al, p.254, ¶4.75; IBA Guidelines, General Principle, Explanation of General 

Standard 1.  
50 Blackaby et al, p.255, ¶4.78. Similarly: National Grid, ¶77; Papayannis, ¶10. 



 

10 

 

35. For the above, scholars and different tribunals have established some relevant criteria to 

determine if an arbitrator should be disqualified based on his impartiality. These criteria are (i) 

if he has prior academic writings and prior rulings as an arbitrator; (ii) if his public statements 

are connected to the arbitral proceeding and, (iii) the concurrent roles as counsel and 

arbitrator.51 It must be noted that the arbitrator should not fulfill all the criteria, it is enough 

with he falls under one of them to be disqualified.52 Mr. Mason falls under the first and second 

criteria as it is established hereunder. 

a. Mr. Perry Mason took part in the arbitration of a similar case 

36. The first criterion implies that when arbitrators decide on cases with similar facts, similar 

provisions of BITs, or the same provisions,53 it constitutes an element to analyze the 

arbitrator’s impartiality. Likewise, the similarity of provisions creates greater concern for issue 

conflicts.54  

37. In this sense, Hewer Plants JSC v. Wellfalcon case has similar facts and legal background to 

the present one, since it discusses an investment made by an enterprise on a lignite-power plant 

in Wellfalcon and the enactment of the Coal Directive, which Wellfalcon implemented, as it is 

an ASNEC State Member.55 In the case at hand, the dispute revolves around the measures that 

Laoc adopted to implement this Directive, namely, Law 66/2016 and Law 72/2016.56 

Therefore, both cases analyze in several points identical issues and legal aspects applied in 

facts that resemble each other. 

38.  Moreover, the ASNEC Treaty is the same legal instrument analyzed in the Hewer Plants JSC 

v. Wellfalcon case and in the present one. Therefore, Mr. Mason is aware and likely influenced 

by the arguments that the parties made in that dispute and, since both cases are similar, he 

could be influenced, either consciously or unconsciously, by the first case’s arguments. 

Consequently, there is a justifiable doubt regarding the impartiality of Mr. Mason, in respect 

 
51 Cole, pp.5-6; Malintoppi & Alvin, p.153, ¶¶8.89-8.98; Markert, p.262; Rubins, ¶¶7.36-7.39; CC/Devas, ¶¶51-67; 

Valeri Belokon, ¶¶93-99. 
52 Markert, p.262 
53 CC/Devas, ¶64; Cole, pp.5-6. 
54 Markert, pp.261-264. 
55 Exhibit R-9, line 1255. 
56 Uncontested Facts, ¶¶21-26. 
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of the treaty interpretation. For these reasons, it is clear that Mr. Mason is biased against Laoc, 

inasmuch as he adopted the investor position in Hewer Plants JSC v. Wellfalcon case.57  

39. In addition, this criterion is reinforced to disqualify an arbitrator when there is the appearance 

that he has already prejudged a relevant issue on which the parties have a reasonable 

expectation that he should have an open mind about.58 In the present case, Laoc hopes that Mr. 

Mason has an open mind regarding the environmental arguments. It coincides with the second 

criteria, referred to the public statements by arbitrators on issues in dispute, which raise doubts 

as to whether the arbitrator has prejudged the issue. Even if the arbitrator has not prejudged a 

case, it is possible that he will maintain his public opinion in the award, in order to avoid a 

contradiction with himself.59 

40. For instance, in the CC/Devas case these criteria were analyzed in the disqualification decision. 

The arbitrator was disqualified because he had writings on the disputed matter expressing his 

point of view, which entails prejudgment of an important issue of the conflict.60 Also, several 

scholars have expressed that an arbitrator should be disqualified by the tribunal, not only when 

he decided in similar factual cases, but also when the arbitrator has a firm opinion in a specific 

legal issue, considering that it consolidates a risk for the guarantee of impartiality, which is a 

right of the parties.61 

41. In sum, Hewer Plans JSC v. Wellfalcon have similar facts, legal background, and analyses the 

same treaty. Therefore, Mr. Mason could be inclined to decide a determinate manner, which is 

a circumstance that give rise to question his impartiality.  

b. Mr. Mason publicly expressed opinions that are connected to the present arbitral 

proceedings 

42. Mr. Mason qualified the decision of Hewer Plants JSC v. Wellfalcon as a “ground-breaking” 

decision in his Twitter account, where he stated: “proud to have served as arbitrator in this 

ground-breaking case on #ClimateChange!”.62 This implies that Mr. Mason could be inclined 

 
57 Procedural Orden No. 4, Clarification 5. 
58  CC/Devas, ¶58.  
59 Markert, p.265. 
60 CC/Devas, ¶¶60-65. 
61 Malintoppi & Alvin, p.115, ¶8.98. 
62 Uncontested Facts, ¶33. 
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to decide as in the Hewer Plants JSC case, either consciously or unconsciously, which would 

affect the present case. 

43. Mr. Mason has a firm opinion of Hewer Plants JSC v. Wellfalcon case arguments and issues. 

In an interview made by the ‘Arbitration Station’, he said that the environmental arguments 

are not important for the international law. Specifically, he said: “I do not see how climate 

change adds anything new to the debate in investment law that would make it worthwhile for 

the next generation to rehearse the police powers arguments again”.63 

44. Also, he has already prejudged the behavior of Laoc, as he held that:  

“It is not hard to imagine scenarios where states will resort to climate change arguments 

in support of their actions. I have seen this kind of situation: projects are approved and 

executed; the public opinion shifts, and environmental measures are taken.”64  

45. Mr. Mason is generalizing the situation and Laoc falls into this generalization, as the 

Respondent adopted environmental measures, in order to comply with the Directive.65 

46. A similar situation was analyzed by the Tribunal in Perenco. Arbitrator Brower was challenged 

based on an interview, where was clear that he prejudged the measures adopted by the 

respondent State, a relevant issue in that case. Furthermore, Mr. Brower prejudged the behavior 

of Ecuador, considering that he anticipated the behavior the State would have, when the 

investors were going to claim against it. Furthermore, the Tribunal stated that, because of Mr. 

Brower’s previous experience, he was conscious of the consequences his commentaries would 

carry. For those reasons, the tribunal upheld the challenge to Mr. Brower.66  

47. In this sense, Mr. Mason is biased against Laoc because he prejudged a relevant issue, which 

is the arguments of environmental law, a subject where Laoc hopes that Mr. Perry Mason be 

an open-minded arbitrator. Also, he tried to anticipate the behavior of all the host States that 

take environmental measures, which indicates that Mr. Mason has already prejudged the 

behavior of Laoc, considering his public opinion expressed through the tweet and the 

 
63 Exhibit R-8, line 1230. 
64 Ibid. line 1225. 
65 Uncontested Facts, ¶¶21-26. 
66 Perenco Ecuador, p.8, ¶¶50-53; p.10, ¶63. 



 

13 

 

interview, in regard to environmental measures in investment law. This would challenge his 

impartiality in future cases as in the present one.  

48. In conclusion, according with the Article 11 of UNICTRAL Rules, due to Mr. Mason’s 

previous participation in Hewer Plants JSC v. Wellfalcon was not disclosed by the arbitrator, 

and taking in account that such circumstance is sufficient to raise doubts on whether he has a 

legal opinion on relevant matters of the current dispute, it can be inferred that Mr. Mason did 

not fulfill his duty to disclose any circumstances likely to give rise to justifiable doubts as to 

his impartiality. Thus, the fact that Mr. Mason did not fulfill his duty, makes Laoc question 

about his impartiality in this dispute, as his previous actions were not coherent with how an 

arbitrator must act in order to be a part of a tribunal. In consequence, Mr. Mason should be 

disqualified since doing otherwise would affect the integrity of the process. 

49. Furthermore, his previous intervention as an arbitrator in the Hewer Plants JSC v. Wellfalcon 

case and his public statements of his points of view related to the subject in question, according 

to Article 12 of UNCITRAL Rules and Article 14 (1) of KCAB Rules, are circumstances that 

give rise to justifiable doubts about Mr. Mason’s impartiality. Therefore, he should be 

disqualified as an arbitrator for the present dispute considering that the impartiality is the 

cornerstone of the arbitral proceeding. 

 

 THE TRIBUNAL LACKS JURISDICTION TO HEAR CLAIMANT’S CLAIMS  

50. Article 1 of the ASNEC Treaty defines “investment” through different activities that could 

constitute an investment. Article 1 not only requires the investor to develop one of the activities 

contained in it, the treaty goes further and establishes an additional requirement, which is 

fundamental for the case. Any investment must comply with the purpose of the Treaty, which 

mandates to execute an economic activity in the energy sector. Bearing this in mind, (1) the 

Assignment Agreement is not an investment as it does not comply with of the objective purpose 

of the Treaty. 

51. In the alternative, if the Tribunal finds that the Assignment Agreement was indeed an activity 

related to the energy sector, the Tribunal must find that (2) the Claimant is not an investor 

under the ASNEC Treaty. 
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 The Assignment Agreement of the Claimant with MFNB does not developed an 

economic activity in the Energy Sector 

52. Article 31 of the VCLT establishes that a treaty shall be interpreted in accordance with the 

ordinary meaning of terms, their context and under the light of its object and purpose,67 which 

should be found, among other texts, in the preamble in question.68  

53. The ASNEC Treaty’s Preamble recognizes the necessity for the most efficient exploration, 

production, conversion, storage, transport, distribution and use of energy and energy 

resources.69 The additional requirement of Article 1 and the object incorporated in the 

preamble, reflects the purpose to promote long term cooperation in a particular sector, namely 

the energy sector. The relationship of the investment with the energy sector was analyzed under 

the frame of a similar treaty, the Energy Charter Treaty. This treaty has a similar definition of 

investment and it also links every investment with the energy sector.  

54. In the Amto case, the relevance of the link between the investment and the energy sector was 

analyzed as it follows:  

a question of degree and refers primarily to the factual rather than legal association 

between the alleged investment and an Economic Activity in the Energy Sector. A mere 

contractual relationship with an energy producer is insufficient to attract ECT protection 

where the subject matter of the contract has no functional relationship with the energy 

sector.70 

55. In this sense, the purpose of treaties created to protect a specific economic sector is to cover 

only those activities that demonstrate a minimum degree of connection between the activity 

protected by the treaty and the particular sector. 

56. In the present dispute, the Assignment Agreement, as the only economic activity made by the 

Claimant, had a very clear purpose and context. MFNB, as the losing party in the ICC 

arbitration against Mountaintop,71 was unable to enforce the guarantee that supported the 

Financial Agreement. After dismissing the possibility to file an arbitration against Laoc 

 
67 VCLT, Article 3; Gardiner, p.337; Dolzer & Schreuer, p.28. 
68 VCLT, Article 31, Aguas del Tunari, ¶91; Methanex, ¶¶103-105; Noble Ventures, ¶55; SGS Jurisdiction, ¶171;  

Dolzer & Schreuer, p.29. 
69 ASNEC Treaty, Preambule, p.62 
70 AMTO, ¶42. 
71 Uncontested Facts, ¶28. 
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because of the imminent insolvency, it decided to sell part of its credit portfolio to GNB, 

creating a mere commercial relationship not sufficient to create a protection under the ASNEC 

Treaty.  

57. Not a single dollar of the USD 150,000,000 paid to MFNB was used to finance an economic 

activity in the energy sector. The comparison between the Financing Agreement and the 

Assignment Agreement shows with clarity this conclusion.  

58. In addition to the previous study, if we analyze the basis of the Financing Agreement signed 

back in 2010, the 600,000,000 USD loan had also a pretty clear goal “The construction of the 

850 MW coal-fired power 230 plant Ticadia-1 Power Plant in Ticadia, Laoc”.72 In fact, that 

goal was accomplished, only by T1 when the building became fully operational on 25 

September 2014.73 By accomplishing its goal, the Financing Agreement fulfilled the objective 

purpose of executing an economic activity in the energy sector, its activity was always focus 

on the development of an investment protected by the ASNEC Treaty. 

59. On the other hand, when we analyze the Assignment Agreement signed almost 3 years later, 

on July 1st 2017,74 there is no connection with the objective purpose executed by Ticadia-1 

LLC and MFNB. When the Assignment Agreement was signed it was aiming a wide different 

goal, which is:  

assigns and transfers all the rights and claims, whether under domestic or international 

law, arising from the Financing Agreement to the Purchaser, together with all secondary 

rights and obligations thereto, including the rights to claim compensation from any third 

parties.75 

60. Financing, as the only activity in charge of the Claimant, could fit in Article 1 of the ASNEC 

Treaty. On a first glance it could fall into the scope of the definition: “as money that a person 

or company borrows for a particular purpose, or the process of getting this money or arranging 

for it to be paid”.76 Nevertheless, bearing in mind that the factual relationship between the 

Financing Agreement and the economic sector does not exist, the money given by GNB was 

not used by MFNB or by T1 to foster an economic activity on the energy sector; to the contrary, 

 
72 Exhibit C-4, line 230. 
73 Uncontested Facts, ¶16. 
74 Ibid. ¶30. 
75 Assignment Agreement, Clause 1.1. 
76 Cambridge, financing. 
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it was used to give liquidity to MFNB.77 Bailing out an enterprise is an economic activity that 

has only relationship with the financial sector, meaning that the Claimant breaches the 

objective purpose of ASNEC.  

61. Such kind of contractual relations are not supposed to be protected under the ASNEC treaty, 

as its purpose was to promote long term cooperation in the energy sector, not to protect the 

purchase of claims for compensation from a third party. Therefore, the Assignment Agreement 

celebrated by Claimant with MFNB cannot be considered an economic activity in the Energy 

Sector.  

 GNB is not an investor according Article 1 of the ASNEC Treaty 

62. Article 1 of the ASNEC Treaty defines investor, whether it is regarding to a natural person or 

a legal entity. However, in order to considered it as an investor, any of these personalities must 

accomplish the subjective purpose of the Treaty, which mandates that any investor shall 

develop or contribute with an activity to the energy sector. Bearing this in mind, from notions 

of (a) activity development and (b) timing,78 the Tribunal should conclude that not all subjects 

that fulfill the requirements of nationality or residence should be considered as investors.  

a. GNB did not intend to develop an economic activity in the energy sector 

63. An investor quality comes from the focus of its activity on the development of the energy 

sector, a clear purpose that is required for a natural person and a legal entity. 

64. The tribunal in 79 concluded that the object and purpose of the Treaty was to encourage and 

create stable, transparent and favorable conditions to investors and fostering investment in the 

energy sector, the tribunal stablished that the investor must fulfilled these requirements.80 In 

the dispute at hand, when Mountaintop, through Ticadia-1 LLC, decided to launch the power 

plant project, they were aiming to pursue a contribution for Laoc’s energy sector. The intention 

raised by both legal entities was to contribute to the growth of coal-power energy in Laoc, 

satisfying not only the needs of the government, but also the needs of a society that was 

 
77 Uncontested Facts, ¶29. 
78 Alapli, ¶315. 
79 Uzan, ¶150. 
80 Ibid.  
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powered by non-renewable energy.81 Therefore, coal-fired energy generation was the 

economic activity that motivated T1. That made real investors to both legal entities, due to the 

accomplishment of every single requirement of the Treaty.  

65. Moreover, when the Assignment Agreement was made with GNB, it included the rights under 

the Financing Agreement over T1, the claims against Mountaintop, as well as the rights to 

claim compensation from the State under the ASNEC Treaty were assigned to GNB.82 

Nevertheless, this does not imply that the Claimant had ever had the aim to contribute to the 

energy sector. The only goal accomplished by the Claimant was to find profit replacing a 

company that was in crisis.  

66. Then, the Tribunal could not consider GNB as an investor due to the absence of intention to 

contribute in the energy sector in the Claimant’s activity. There was no stage where GNB was 

concerned about the energy sector or Laoc’s coal-fired energy generation. A legal entity which 

only business is loaning money could not be protected by a Treaty that is guarantor and 

safeguard of the energy sector. 

67. In conclusion, evidently Claimant’s activities do not constitute an investment due to the 

absence of an intention of contributing to the energy sector. Actually, GNB did not even 

declare to make an investment until the dispute itself had represented high probability.83 Not 

even the assets owned by the Claimant could fall into the scope established by Article 1, neither 

the economic activity GNB is involved in. There is not a single fact that could support the 

claim that GNB has an investment, thus, this tribunal should deny the jurisdiction ratione 

materiae. 

b. GNB was not an investor at the moment where the investment was made  

68. In order to determine if an investment exists, it must be analyzed at the moment of the 

execution.84 In this dispute, the investment was made by MFNB since it financed Ticadia-1 

LLC, the Mountaintop subsidiary, to enter in the energy sector. The project started back in 

 
81 Uncontested Facts, ¶4. 
82 Ibid.  ¶30. 
83 Alapli, ¶315. 
84 Phoenix, ¶136. 
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2009, when Mountaintop engaged negotiations with several local authorities gaining the 

approval for the construction of a coal-fired power plant on Ticadia.85  

69. The project presented by Mountaintop convinced the government agencies to pursue the 

construction of T1. The relevant government officials were instructed to cooperate with 

Mountaintop, not only during the construction process, but also during the launch of T1. Also, 

the subjects that were supposed to benefit by the operation of the plant economically were 

Ticadia and Mountaintop, consequently, the Lender (MFNB).86 It is evident then that GNB 

was not consider as a subject of the investment. 

70. Moreover, T1 was the one beneficiated by the license for the commercial operation of T1 on 

25 September 2014.87 Since that day, it would be counted 20 years for the repayment of the 

Loan Amount to MFNB.88 Still, no trace of GNB into the process of execution of the 

investment. 

71. It was only until 2017 that GNB arrives, but its participation is far away from the investment 

itself. Actually, by that time the investment market value of the assets dropped significantly, 

and the operation of T1 was in jeopardy due to the implementation of the Energy Transition 

regulation, that was when the Claimant started to play a role in the equation. 

72. A successful implementation of ASNEC Treaty must include the purpose of the Treaty. This 

purpose was to protect every economic subject, as long as their investment aims towards the 

development of an economic activity in the energy sector. To fulfill this purpose, there must 

be an investor which investment belongs to the energy sector. Taking into account that the 

Claimant only decided to appear at a time when the investment was far long executed and 

developed, it cannot pretend to be protected for something it has no credit for. The previous 

based on the fact that the real investment which was financing for the construction of T1 

finished in 2010, seven years before GNB got involve. 

 
85 Exhibit C-2, line 175. 
86 Ibid, ¶180. 
87 Notice of Arbitration, ¶11. 
88 Financing Agreement, Clause 3.1. 
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73. Even if GNB fulfilled the definition of investor established in Article 1, it could not be 

considered a subject with the capacity to develop an investment, at least regarding T1 building 

activity, therefore it cannot be considered an investor.  

74. Taking into account the arguments addressed, the only logical conclusion is to deny any kind 

of protection under ASNEC Treaty to GNB. Therefore, this tribunal lacks jurisdiction due to 

the inexistence of an activity made by the Claimant circumscribed to the energy sector, and 

even if this tribunal considers that the assets owned by GNB could constitute and investment, 

the truth is GNB does not qualify as an investor under the ASNEC Treaty.  

 

II. MERITS 

 LAW 66/2016 AND 72/2016 IS ATTRIBUTABLE TO ASNEC  

75. Claimant’s claims must be dismissed as directed against Laoc, because the adoption of Law 

66/2016 and Law 72/2016 was the outcome of Laoc’s compliance with its obligations as a 

Member State of the ASNEC.  

76. The attribution of conduct under international law to an international organization (“IO”) is 

one condition for an internationally wrongful act of that IO to arise.89 According to Article 120 

of the Founding Charter of ASNEC: 

The Association enforces or implements its legal acts through the organs of its Member 

States. When the Member States enforce or implement any legal acts of the Association, 

the attribution of conduct, as between the Member States and the Association, shall be 

governed, in particular, by Articles 6 and 7 of the Article on the Responsibility of 

International Organizations, mutatis mutandis.90  (bold out of text). 

77. Then, following the Draft Articles on the Responsibility of International Organizations 

(“DARIO”), the adoption of the Laws is attributable to ASNEC through different grounds: (1) 

Laoc is an agent of ASNEC, (2) ASNEC exercises effective control over the adoption of Coal 

Directive, (3) ASNEC used Laoc to circumvent its international obligations and subsidiarily, 

 
89 DARIO, Article 4(a). 
90 ASNEC Charter, p.33. 
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Claimant ask this tribunal to recognize that (4) there is joint responsibility between ASNEC 

and Laoc.   

 Laoc is an agent of ASNEC 

78. Article 6 of DARIO, related to conduct of organs or agents of an IO, provides that the conduct 

of an IO’s agent in the performance of its functions shall be considered an act of that IO under 

the international law. Therefore, for a conduct to be attributable to an IO, it must be (i) done 

by an organ or agent of the IO and, (ii) the organ or agent must have made a performance 

within its functions.  

79. On one hand, an organ of an IO “means any person or entity which has that status in accordance 

with the rules of the organization”.91 As it was mentioned, Article 120 of the Founding Charter 

of ASNEC specifies that the organs of its Member States are in charge of one of the functions 

of the IO, which is enforce and implement its legal acts. Nevertheless, they have not the status 

of organs in that normative. Then, Laoc does not alleged it is an organ of ASNEC. 

80. On the other hand, according to Article 2(d) of DARIO, an IO’s agent is “an official or other 

person or entity, other than an organ, who is charged by the organization with carrying out, or 

helping to carry out, one of its functions, and thus through whom the organization acts.”.92 IO 

are corporate actors that need natural persons or other corporate entities to act on their behalf, 

especially in terms of agency.93 Agency presupposes that an agent acts on behalf of a principal 

who remains in control of the agent’s acts and in consequence, the effects of the agent acts 

directly extend to the principal.94  

81. In the present case, the organs of ASNEC Member States carry out, or help to carry out, a 

function of ASNEC, which is the enforcement and implementation of its legal acts. Following 

article 115(3) of the Founding Charter of ASNEC, a directive is a legal act binding, as to the 

result to be achieved upon each Member State to which it is addressed.95 The organs of Member 

States, including Laoc, as ASNEC agents should enforce and implement the Coal Directive as 

a binding legal act which seeks for at least a 75% of energy share from renewable sources in 

 
91 DARIO, Article 2(c).  
92 Ibid. Article 2(d). 
93 Ahlborn, p.5. 
94 Ibid, p.6. 
95 Ibid. 
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the Association’s gross final consumption of energy in 2030.96 Indeed, Article 18 of the Coal 

Directive demands from the Member States to bring into force the necessary regulatory 

framework to comply with Articles 3 and 7 by 1 June 2019.97 That is, to adopt the energy 

supporting schemes  from renewable sources and reduce the energy consumption produced by 

coal-fired power plants by 28 December 2028.98  

82. The adoption of regulatory framework is typically assumed by the Parliament in the formal 

State apparatus, as it is in Laoc. Then, the entity and agent who is in charge of the enforcement 

and implementation of the Coal Directive is the Laocan Parliament. On one hand, the 

Legislative adopted Law 66/2016, which ordered the phasing out of all coal-fired power plants 

to implement the ASNEC goal of eliminate the percentage of its final gross production of 

energy from coal-fired power plants by 31 December 2028. On the other hand, Law 72/2016 

answered to the creation of a supported scheme to provide incentives for the integration of 

electricity from renewable sources in the electricity market. 

83. Undoubtedly the Laocan Parliament, as an organ of this Member State and ASNEC’s agent, 

must carry out the function of ASNEC related to the enforcement and implementation of the 

Coal Directive. Seeing that role, Laoc adopted the Law 66/2016 and Law 72/2016. Thus, 

considering Article 6, that legislation is not attributable to Laoc, but to ASNEC. 

 ASNEC exercises effective control over the adoption of the Coal Directive by the 

member state 

84. Article 7 of DARIO provides the possibility to attribute the conduct of a State organ to an IO 

if the organization exercises effective control over that conduct. For this purpose, the term 

“organ” has to be understood as all the people and entities whose conduct is attributable to a 

State, according to the DASR.99 In this case, the seconded organ of the IO –the Laocan 

Parliament– exercises legislative functions which remain it as an organ of the State.100  

85. To determine if the specific conduct of the seconded organ is attributable to the receiving 

organization, the touchstone of article 7 is the effective control of the IO over the specific 

 
96 Coal Directive, Article 2. 
97 Ibid. Article 18. 
98 Ibid. Article 7.  
99 DARIO Commentaries, Article 7, ¶2. 
100 Ibid. Article 1, ¶1; DASR, Article 4. 



 

22 

 

conduct taken by the State organ at the IO disposal.101 Here, according to DARIO’s 

Commentaries the “full factual circumstances and particular context” are decisive.102 In 

particular, referring to cases of the European Court of Human Rights, the Commentaries to 

Article 7 understand effective control as an operational control as it was analyzed in Al-Jedda 

case103 more than an ultimate control considered by the ECtHR in Behrami case.104 Likewise, 

considering the ICJ decision in Military and Paramilitary Activities in and against Nicaragua 

it is necessary to provide evidence of control in relation to the specific acts at issue over which 

responsibility seeks to be attributed to the State105 or, in this case, the IO.  

86. By virtue of Article 124 of the Founding Charter of ASNEC, the existence of a Member State’s 

clear risk of failure to enforce and implement a directive, as a binding legal act, would mean a 

serious breach of the ASNEC Charter. Consequently, the Council could adopt measures over 

the Member State that breach the ASNEC Charter. Those measures are the suspension of the 

Member State’s rights and a lump sum or penalty payment at the discretion of the Council. 

Anyhow, the obligation remains binding for the breaching State.  

87. Even though the Laocan delegate in the ASNEC Council voted against the adoption of the Coal 

Directive,106 it became a legal act by the majority of the votes.107 Laoc was obliged to 

implement the Coal Directive measures of the elimination of coal-fired power plants by 31 

December 2028,108 and to ensure that the share of energy from renewable sources in the 

Association’s gross final consumption of energy in 2030 is at least 75%.109 The only control 

that remains on the Laocan Parliament is to decide the methods to implement the Coal 

Directive. If Laoc had abstained from enforce and implement those measures through the Law 

66/2016 and Law 72/2016, it had been exposed to the suspension of its rights in ASNEC and 

a lump sum or penalty payment determined by the Council.110  

 
101 Ibid. Article 7, ¶4. 
102 Ibid. 
103 Al-Jedda, ¶84. 
104 Behrami, ¶133; DARIO Commentaries, Article 7, ¶10 and 12. 
105 Military activities in Nicaragua, ¶115. 
106 Uncontested Facts, ¶21. 
107 Ibid. 
108 Coal Directive, Article 7(1). 
109 Ibid. Article 2. 
110 ASNEC Charter, Article 124 (4). 
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88. In that sense, according to the Founding Charter of the ASNEC, organs of the States are at the 

disposal of the Organization for the enforcement and implementation of legal acts, such as the 

Coal Directive. Thus, ASNEC has the power and mechanisms to obliged Laoc to enforce and 

implement the Coal Directive through the suspension of its rights as an ASNEC Member State 

and the imposition of a lump sum or penalty payment until the obligation is fulfilled. 

89. Then, ASNEC has the effective control over Laoc to implement and enforce the Coal Directive 

and the adoption of Law 66/2016 and Law 72/2016 is attributable to ASNEC, not to Laoc in 

the terms of article 7 of DARIO. 

 ASNEC used Laoc to circumvent its international obligations 

90. The abovementioned article 120 of the ASNEC Founding Charter, pinpoints that the attribution 

of conduct shall be governed in particular by Articles 6 and 7 of DARIO. Nevertheless, the 

application of other articles from this source are not excluded. Considering the connection of 

the IO responsibility with the State act in this case, it is important to bring up the article 17(1) 

of DARIO, which purport is read as follows: 

An international organization incurs international responsibility if it circumvents one of 

its international obligations by adopting a decision binding member States or international 

organizations to commit an act that would be internationally wrongful if committed by the 

former organization. 

91. Following DARIO’s Commentaries, the circumvention is the IO intention to take advantage 

of the separate legal personality of its members in order to avoid compliance with an 

international obligation.111 The international obligation for the present case is lay down in the 

ASNEC Treaty, of which ASNEC is a Contracting Party.112 Specifically, ASNEC was 

thoroughly aware of the treatment that the investments of a Contracting Party deserve.  

92. As it has been explained, the Coal Directive adopted by the ASNEC Council was a binding 

decision for Member States and had to be enforce by 1 June 2019.113 Then, by adopting the 

Coal Directive it was circumventing its obligations under the ASNEC Treaty. That is why the 

Laocan law at issue should be attribute to ASNEC.  

 
111 DARIO Commentaries, Article 17, ¶4. 
112 ASNEC Charter, Preamble.  
113 Coal Directive, Article 18.  
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93. In other words, ASNEC placed Laoc in the uncomfortable position of either infringing its 

obligations with the ASNEC under the Coal Directive or causing its international responsibility 

by breaching its obligations with the investors.114 Notwithstanding that the enforcement and 

implementation of that binding decision made by State’s organs could amount to a breaching 

of ASNEC Treaty, ASNEC adopted the Coal Directive but taking advantage of the separate 

legal personality of them.  

94. In sum, ASNEC took advantage of Laoc to avoid its international obligations with the 

Contracting Party investments. It eluded its eventual responsibility by obliging Laoc to enforce 

and implement the Coal Directive, that means, to adopt the Law 66/2016 and Law 72/2016. 

Thus, the adoption of those Laws is attributable to ASNEC in the terms of Article 17 of 

DARIO. 

 Subsidiarily, Law 66/2016 and Law 72/2016 are attributable to both Laoc and 

ASNEC 

95. If the Tribunal finds that the adoption of Law 66/2016 and Law 72/2016 is not attributable just 

to ASNEC, the Respondent requests the recognition of a joint or shared responsibility between 

Laoc and ASNEC. According to the approach of DARIO, the attribution of certain conduct to 

an IO does not prevent from attribute IO.115 Following Article 48 of DARIO where an IO and 

one State are responsible for the same internationally wrongful act, the responsibility of each 

State or organization may be invoked in relation to that act, without prejudice to any right of 

recourse that State or IO providing reparation may have against the other responsible. 

96. In this case, the alleged injury caused to the investor would be the one which arises from the 

breaching of the article 2 of The Investment Treaty related to the FET standard, that means, as 

the outcome of a breach of  international obligation. Specifically, the adoption of the Coal 

Directive by ASNEC, that brought the enactment of Law 66/2016 and Law 72/2016, is the 

wrongful act that could lead to that specific and singular investor injury, considering that the 

Laocan Parliament is subject to effective control by the IO but it also remains under the 

normative control of Laoc. Thus, their acts can lead to dual attribution, because the successive 

 
114 DARIO Commentaries, Article 17, ¶5 
115 Ibid. Chapter II, ¶4; Nollkaemper, p.6. 
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acts by the ASNEC and Laoc cumulatively contributed to the same damage and represented 

necessary factors to cause the injury to the investor. 

97. Therefore, since ASNEC and Laoc are bound by the ASNEC Treaty,116 the investor’s injury 

would be the outcome of an international wrongful act attributable both to ASNEC and Laoc. 

In a nutshell, there should be declared the joint responsibility of them for the single injury that 

the investor is eventually declared to has suffered.  

 

 LAW 66/2016 AND LAW 72/2016 DID NOT VIOLATE ARTICLE II OF THE ASNEC 

ENERGY INVESTMENT TREATY  

98. According to Article II(1) of the ASNEC Treaty, Laoc shall not impair by unreasonable or 

discriminatory measures the investment management, maintenance, use, enjoyment or 

disposal.117 In this regard, Laoc did not breach Article II(1) because (1) the Respondent did not 

breach the investor’s legitimate expectations and (2) Law 66 and Law 72 were not 

discriminatory measures.  

 The measures did not breach the investor’s legitimate expectations  

99. Identifying Fair and Equitable Treatment (“FET”) as a protecting standard of legitimate 

expectations has been an established but controversial aspect of international investment 

law.118 Nowadays, there is no investment treaty that refers explicitly to the legitimate 

expectation concept. However, several cases and scholars have recognized this element as 

crucial in the FET standard.119 In this regard, the Respondent will refer to it in the present 

memorial. 

100. In the current case, Laoc did not breach the investor’s legitimate expectations because (a) 

the Claimant did not have legitimate expectations regarding an unchangeable regulatory 

framework; or alternative (b) Law 66/2016 and Law 72/2016, issued through Laoc’s legitimate 

right to regulate, did not frustrate the Claimant’s legitimate expectations.  

 
116 ASNEC Treaty, Preamble. 
117 Ibid. Article 2(1). 
118 Arwel Davies, p.314; Bolivia v Chile, ¶162.  
119 Electrabel jurisdiction, ¶7.75; Franck Charles, ¶57; Novenergia II, ¶648. 
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a. The Claimant did not have Legitimate Expectations of an unchangeable regulatory 

framework in Laoc 

101. To analyze the breach of legitimate expectations, it is compulsory to consider whether those 

were constituted. For this reason, the Respondent will demonstrate that GNB did not have 

legitimate expectations of an unchangeable regulatory framework because (i) The Governor 

did not assure the Claimant Laoc’s regulatory framework stability; and (ii) Laoc’s regulatory 

regime did not create expectations of regulatory stability.  

i. The Governor did not assure the Claimant Laoc’s regulatory framework 

stability 

102. Legitimate expectations are composed by a specific and unambiguous representation 

attributable to the State, reliance by the claimants as a matter of fact, and the reasonableness 

of that reliance.120  

103. Regarding the specificity requirement, the concept comprises the content of the 

representation and the unambiguous form of it.121 On the former, arbitral practice has held that 

representations can be considered as specific “if its concrete object was to give tangible 

guarantees to investors”.122 Consequently, a representation must be sufficiently specific to 

create legitimate expectations.123 For instance, the Wirtgen Tribunal held that “ascertaining 

whether there was a legitimate expectation of stability by the investor requires consideration 

of the form, content and clarity of the alleged promise.”124  

104. In the current case, the Claimant alleged that Laoc violated MFNB’s legitimate 

expectations, inasmuch as the Ticadian Governor “committed to do everything in its power to 

ensure the operation”125 and years later, the Laocan Parliament issued Law 66/2016, 

establishing the phase-out of coal power plants for environmental reasons.126 Nevertheless, the 

Governor’s words did not assert that the legislature would remain static. Particularly, Mr. Ji-

 
120 McLachlan et al, ¶.7.184; Micula, ¶¶668-669.  
121 Potesta, p.105. 
122 Kondrashov & Wuschk, p. 439; Eureko, ¶221; Glamis, ¶766; Masdar, ¶512; Micula, ¶¶669–675; Novenergia II, 

¶¶665–667.  
123 Continental, ¶261; Crystallex, ¶547; El Paso, ¶¶375–376; PSEG Global, ¶243. 
124  Blusun, ¶¶367-371; Micula, ¶666; Wirtgen, ¶409.  
125 Exhibit C-5, line 292.  
126 Notice of Arbitration, ¶14. 
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Yeon’s conduct did not equate to a specific commitment to not to modify the existing 

framework.127 

105. Accordingly, as the content of Mr. Ji-Yeong's words did not assure the absence of changes 

in the environmental legislation, the representations alleged could not be considered as 

specific. Therefore, Ticadian Governor’s pronouncements were not specifically enough to 

create in the Investor legitimate expectations, regarding that the Governor’s pronouncement 

did not constitute a specific guarantee of a static regulatory framework.  

106. As to the reasonableness requirement, “the expectations have to be analyzed in concreto in 

order to determine whether the investor has acted with due diligence”.128 Following this logic, 

legitimate expectations emerge from a due diligence process made by the investor.129 In the 

current dispute, MFNB did not act with enough due diligence, since it never considered that 

the Governor in  charge could not offer a stable regulatory framework -Laocan Parliament is 

the legislative authority- and the growing trend for the transition into green energies leaded by 

Laoc’s neighboring States.130 The Respondent is aware that all its agents can compromise the 

State with international obligations. Nevertheless, the compromises are limited by the 

representations and the investor, considering Mr. Ji-Yeong’s words, must reasonably know 

through a due diligence process that he cannot influence the legislative power. 

107. The Claimant may say that a regulatory due diligence analysis was made in the MFNB 

Board Meeting.131 However, it was not discussed neither Mr. Ji-Yeong‘s competences nor the 

regional context in respect of green energies. Hence, the legitimate expectations were not 

constituted because of the lack of reasonableness, as MFNB did not act with due diligence at 

the time it decided to invest.  

108. In conclusion,  Ticadia Governor’s representations do not create legitimate expectations, 

inasmuch as they were not sufficiently specific, knowing that Mr. Ji-Yeong did not guarantee 

an unchangeable legal framework. Furthermore, the representations lack of reasonableness, in 

regard that the Investor did not analyzed diligently neither the Governor functions nor the 

 
127 Charanne, ¶508; El Paso, ¶¶395-396; Foresight, ¶384; Isolux, ¶787.  
128 Potesta, p.119; Antaris, ¶360. 
129 Antaris, ¶432; Masdar, ¶444; Stadtwerke, ¶264.  
130 Exhibit C-6, lines 305-313. 
131 Exhibit C-3, lines 193-195. 
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regional context with respect to the transition into green energies leaded by Laoc’s neighboring 

States. 

ii. Laoc’s regulatory regime did not create expectations of regulatory stability 

109. Internal law is by nature subject to change irrespective of the will of investors.132 

Accordingly, the regulatory framework did not create legitimate expectations, unless the State 

incorporates stabilization clauses or an assurance of stability as an element of a 

representation.133 As it has been held by the Charanne Tribunal: 

specific commitments could have been made on the basis of a stabilization clause, or with 

any kind of statement that the State had directed to the investors, according to which the 

existing regulatory framework will not change.134 

110. In the present dispute, it does not exist in the Laocan legal order any stabilization clause. 

Also, as it was demonstrated in the previous point, there is no State representation assuring 

that the regulatory framework will not change. Indeed, some of the MFNB Directors were 

aware that the coal generation is a highly regulated market, and that “it should be cautiously 

approached”.135 Hence, the Laocan regulatory framework did not create expectations of coal 

power plants regulatory stability. 

111. The Claimant may say that based on the ASNEC Treaty preamble, Laoc must hold a stable 

legal environment.136 However, arbitral practice has held that a legal stability obligation 

aroused out in the preamble would be inappropriate and against the effective interpretation of 

the investment treaty.137 Accordingly, “preambular language referring to a stable framework 

is insufficient to establish such a burdensome obligation upon host States”.138 

112. In conclusion, the Respondent’s legislation did not arise out any expectation with regard to 

regulatory stability, as there is no stabilization clause and Laoc did not assure an unchangeable 

regulatory framework. Moreover, the ASNEC Treaty preamble did not contain the obligation 

 
132 Electrabel, ¶178; Rusoro, ¶525. 
133 Kondrashov & Wuschk, p.445; Wirtgen, ¶408. 
134 Charanne, ¶490. 
135 Exhibit C-3, line 200.  
136 ASNEC Treaty, Preamble. 
137 Continental, ¶258; Saluka, ¶304. 
138 Potesta, p.113.  
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to legal stability, considering that it is insufficient and unreasonable to establish such a 

burdensome obligation and that part of the investment treaty.  

b. Alternatively, Law 66/2016 & Law 72/2016 did not frustrate the Claimant’s 

Legitimate Expectations 

113. Legitimate expectations do not entitle the investor to an absolute protection.139 Investors 

cannot expect that regulatory regime will not change ever.140 Accordingly, an investment treaty 

does not impair the State to use the right to regulate,141 especially, in crisis contexts.142 Between 

2000-2015 Laoc has suffered 6 floods that led to the death of 85 thousand people and destroyed 

more than 50.000, a clear example of the climate change crisis.143 To mitigate this situation, 

Laoc issued legislations such as Law 66/2016 and 72/2016, instruments that foster renewable 

forms of energy to achieve the international law greenhouse gas emissions reduction targets.144 

114. GNB claims that the Respondent frustrated the Investor’s legitimate expectations. 

However, although the Tribunal establishes the existence of legitimate expectations, those 

were not frustrated, because Laoc regulations were exercised through its right to regulate in a 

reasonable and justifiable way.145 As it has been recognized by arbitral practice, tribunals must 

balance the legitimate expectations with the right to regulate, in order to analyze whether there 

is or not a breach of the FET standard.146 

115. In the present case, Law 66/2016 and Law 72/2016 regulate an essential emerging need: 

the protection of the environment.147 It must be stressed that ASNEC Treaty reaffirm that the 

regulation of the environmental aspects is a right of the Contracting Parties. Indeed, it states 

that Contracting Parties “shall strive to ensure that international environmental agreements are 

fully recognized and implemented by their domestic law”.148  

 
139 Annacker, p.233. 
140 AES, ¶¶9.3.29, 10.3.7-10.3.8; EDF Services, ¶217; Masdar, ¶485; Parkerings, ¶331; Photovoltaik, ¶501.  
141 Antin, ¶531; BG Group, ¶298; Charanne, ¶¶513-514; Eiser, ¶362; Philip Morris, ¶422; Saluka, ¶305–309.  
142 LG&E, ¶30. 
143 Uncontested Facts, ¶17. 
144 Coal Directive, Article 2-3.  
145 Greentech, ¶454.  
146 AWG, ¶236; Antaris, ¶360; CEF Energia, ¶236; Charanne, ¶¶510, 513-514; Total, ¶¶114-115, 117.  
147 Law 66/2016, Preamble; Law 72/2016, Preamble.  
148 ASNEC Treaty, Article VII. 
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116. As it has been analyzed by the Eiser Tribunal, the environmental policy targets -such as 

the emission targets- must be considered in order to ascertain the factual background of the 

policy subjected to review.149 Analyzing the current dispute, Laoc has committed with several 

international treaties that foster the regulation to protect the environment, verbi gratia: 

• Seoul Agreement on Climate Change: The treaty states that Parties shall pursue 

domestic mitigation measures to response to the threat of climate change (arts 2-4)150  

• ASNEC Charter: It allows the constitution of binding instruments as the Coal Directive 

to apply a high-level protection policy on the environment (art. 61.2)151 

• United Nations Framework Convention on Climate Change (UNFCCC): It establishes 

that Parties shall implement “programmes containing measures to mitigate climate 

change by addressing anthropogenic emissions”, etc.152  

117. Consequently, there is no doubt that the environmental regulation is an international 

recognized right and obligation of Laoc that cannot be frozen by Investor’s legitimate 

expectations.  

118. Furthermore, the ASNEC Treaty includes in article IX an exception, which establishes that 

the Treaty shall not preclude to adopt measures “necessary to protect human, animal or plant 

life or health”.153 This is a general exception clause, a provision applicable to the entire treaty, 

“to wit, it permits derogations from any treaty obligation”.154 Following the exception’s logic, 

Laoc can legislate to create measures to protect the environment -measures necessary to protect 

human, animal, and plant life-, even though the Investor has legitimate expectations, 

considering that that the warming of the climate system is unequivocal.155  

119. The Claimant may invoke that, according to article XI (2), Laoc’s measures impair a benefit 

reasonably expected to an extent greater than is strictly necessary to the stated end.156 

 
149 Eiser, ¶101; Magnusson, p.1024. 
150 Seoul Agreement, Articles 2-4. 
151 ASNEC Charter, Article 61 (2).  
152 UNFCCC, Article 4.  
153 ASNEC Treaty, Article 9 (1a). 
154 Titi, p.171. 
155 IPCC Synthesis Report, pp.2-4. 
156 ASNEC Treaty, Article 9 (2a). 
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Nonetheless, in order to limit the global temperature increase to 1.5° C, the legislative measures 

were necessary to accomplish that end. Although there is scientific uncertainty, the measure 

must be applied based on the principles of precaution and in dubio pro natura.157 

120. In this sense, Laoc policies, following the Noverengia II Tribunal words, were “clearly 

enacted with the objective of ensuring that the State achieved its emissions targets”.158 

121. Additionally, the State did not omit the investor’s interests, regarding that it concede the 

maximum date allowed by the Coal Directive to phase out the coal power plants (2028)159 and 

it offered the investor, although it was not obligatory, the opportunity to invest into the 

renewable energy sector, “entering into a 20-year energy supply contract at prices substantially 

above market value”.160 Therefore, the exception can be invoked, inasmuch as the measures 

are strictly necessary to fight against climate change and they present alternatives with the aim 

to protect Investor’s interests balancing the impact of the measures.161  

122. In this regard, the State is not precluded to enforce the environmental measures of Law 

66/2016 and Law 72/2016 because of the investor’s legitimate expectations, considering that, 

according to several instruments -including the ASNEC Treaty-, Laoc has the right to regulate 

the environment protection. Also, the Respondent is covered by the treaty exception stated in 

article IX (1a), which allow the State to take measures, even though the Investor has legitimate 

expectations.  

123. In conclusion, Laoc did not breach the investor’s legitimate expectations because the 

Claimant did not have legitimate expectations of an unchangeable regulatory framework, based 

on the lack of specificity and reasonableness. Furthermore, if the Tribunal considers that the 

investor had legitimate expectations, the Respondent did not frustrate them, inasmuch as Law 

66/2016 and Law 72/2016 were issued through the Laoc legitimate right to regulate. Thus, 

Laoc did not breach article II of the ASNEC Treaty.  

 The measures are not discriminatory  

 
157 UNFCC, Article 3.3; Burlington Counterclaim, ¶343. 
158 Novenergia II ,¶665. 
159 Law 66/2016, Article 1. 
160 Response to the Notice of Arbitration, p.29; Law 72/2016, Article 3.  
161 Greentech Dissent Opinion, ¶49.  
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124. The measures implemented by Laoc are not discriminatory as: (i) the coal-fired power 

plants and the renewable energy power plants are not in similar conditions, (ii) the measures 

implemented by Laoc are covered under the exceptions contained in Article IX of the ASNEC 

Treaty, and (iii) the measures are justified as they are necessary in order to preserve, protect 

and improve the quality of the environment, to protect human health, to combat climate change 

and to have a prudent and rational utilization of natural resources. 

(i) There is no discrimination in the measures implemented by Laoc 

125. The principle of non-discrimination is defined as an unfair, arbitrary or unreasonable 

distinction. Likewise, the tribunal in Saluka clarified that the principle of non-discrimination 

requires a rational justification of any differential treatment of a foreign investor.162 

126. In the present dispute the coal-fired power plants and the renewable energy generating 

installations are not in similar conditions. The investments necessary to run both power plants 

are different, such as the effects of the energy generation in both energy plants. 

127. The purpose of both power plants is the same, to provide energy. However, in order to run 

a renewable source energy plant, the investments needed are higher than to run a coal-fired 

power plant. Therefore, the financial viability of investments in renewable modes of electricity 

production often depends on public support.163 That support is usually granted by creating a 

system of ‘green certificates’, ‘feed-in tariffs’ or by granting investment aid or fiscal 

advantages to electricity producers using renewable energy sources.164 

128. As it is accomplished in most of the countries that implement the renewable energy 

generating installations,165 Laoc introduced measures such as a feed-in tariff scheme for the 

renewables sector.166 Those measures, as it was explained before, do not have the purpose to 

discriminate coal-fired power plants, but to support the implementation of the renewable 

energy generating installations, considering, that they have to invest a considerable amount of 

 
162 Saluka, ¶460. 
163 The World Bank, Clean Energy and Development, p.21. 
164 Communication of the European Commission (2005), pp.4–5. 
165 R Katofsky and L Frantzis, p.76. 
166 Law 72/2016, Article 3. 
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money in order to start the operations, and that their revenues come after a long time of 

operations. 

129. To conclude, it has been proven that Laoc measures were not applied in a discriminatory, 

arbitrary or unjustifiable manner, neither they discriminate between the coal-fired power plants 

and the renewable energy generating installations, since they are not in similar conditions. The 

feed-in tariff scheme was implemented as a normal measure that is necessary to create the 

renewable energy generating installations, thus, to follow the enactment of the Coal Directive 

and complying with its international obligations under the ASNEC legal framework. 

(ii) The measures implemented by Laoc are justified 

130. As it was aforementioned, article IX of the ASNEC Treaty contains the exceptions which 

permits derogations from any treaty obligation. It provides that the Treaty shall not preclude 

any Contracting Party from adopting or enforcing any measure “(a) necessary to protect 

human, animal or plant life or health.”.167 The measures implemented by Laoc are not only 

justified because they follow the enactment of the Coal Directive, but also they are justified 

because they are covered under the exceptions provided in the ASNEC Treaty; they protect 

human, animal and plant life and health from the numerous floods and other harmful effects 

caused by the contamination created by the coal-fired power plants operating in Laoc. 

131. Despite the continued efforts to build dams, levees and other types of protective 

constructions by the federal government of Laoc, the floods still take thousands of lives and 

cause millions of dollars in property damage every year.168 The direct correlation between the 

growth of coal emissions and the intensity of the floods over the past years leaves no option to 

Laoc than to protect its population and the environment throw the implementation of renewable 

energy power plants. 

132. Furthermore, it has been proven in various scientific studies that the carbon is the most 

contaminant fossil fuel.169 Consequently, the damages that the coal-fired power plants cause 

 
167 ASNEC Treaty, Article 9 (1a). 
168 Ibid. 
169 Archer, pp.117-134. 
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not only to the environment, but also to the population and economy of Laoc, in areas like the 

floods and their derivate economic effects, are no longer bearable under Laoc’s economy. 

133. Additionally, Laoc’s measures accomplish the requirement stated in numeral 2 of article 

IX of the ASNEC Treaty. Its measures are duly motivated, as they rely on sufficient scientific 

evidence and supported by the numerous harmful effects that coal emissions produce. 

Moreover, they do not nullify or impair any benefit that may be reasonably expected under this 

Treaty to an extent greater than is strictly necessary to protect human, animal, and plant life 

and health, as their main purpose is to protect Laoc’s environment and population.  

134. Likewise, the exceptions of the ASNEC Treaty as well incorporates the general exceptions 

of the GATT 1994, referring in relevant part to the measures (a) necessary to protect human, 

animal or plant life or health, and (g) relating to the conservation of exhaustible natural 

resources. The latter provision was interpreted in the WTO case US – Shrimp, where the 

Appellate Body stated that the measures to conserve exhaustible natural resources, whether 

living or non-living, may fall within Article XX(g), but, more important it remarks the 

importance of the protection of the environment and the human, animal and plant life and 

health.170 Following the same rationale, it is possible to conclude that Article IX embodies the 

same purpose as in the WTO; then the environment and the human, animal and plant life and 

health are protected values not only under ASNEC Treaty.  

135. Moreover, the measures implemented by Laoc are justified, since, as it was clarified by the 

tribunal in Saluka, they are in the normal exercise of their regulatory powers.171 Laoc adopted 

in a non-discriminatory manner bona fide regulation that are aimed at the general welfare, their 

purpose is the protection of the environment and the compliance with its international 

obligations under ASNEC legal framework. Accordingly, the Coal Directive states in 

paragraph 2:  

The increased use of energy from renewable sources constitutes an important part of the 

package of measures needed to reduce greenhouse gas emissions and to comply with the 

Association’s commitment under the 2015 Seoul Agreement on Climate Change (“Seoul 

Agreement”), and with the Nationally Determined Contribution of the Association and 

Member States to cut emissions by at least 50% below 2012 levels by 2030. 

 
170 Appellate Body Report, US - Shrimp, 131, p.50. 
171 Saluka, ¶255. 
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136. It is important to remember that the Seoul Agreement with the purpose of fulfilling the 

objective of the UNFCCC provides, in Article 2, the objective to hold the increment in the 

global average temperature to well below 2°C above preindustrial levels and pursuing efforts 

to limit the temperature increase to 1.5°C above industrial levels. It recognized that this would 

significantly reduce the risks and impacts of climate change.172 

137. To achieve the long-term temperature goal mentioned before, parties of the Seoul 

Agreement aim to reach global peaking of greenhouse gas emissions as soon as possible. That 

is why, and, in accordance with the objectives of the Seoul Agreement, the UNFCCC and the 

Coal Directive, Laoc implemented the Law 66/2016 and Law 72/2016. 

138. The purpose of implementing renewable energy generating installations is to reach the 

common goal of the Association to reach the 75% of energy from renewable sources in 2030.173 

protect the environment, as well as Laoc’s population, that is been affected by the annual floods 

of increasing magnitude that are caused due to the greenhouse emissions made by numerous 

coal plants operated in Laoc.174  

139. The regulations implemented worldwide in order to protect the environment are a reliable 

prove of the change in which the States approach to the protection of the environment, which, 

regarding its importance and the actual danger that it confronts, turns to be in the most 

important protected value for the States. According to a study,175 ninety-seven percent of the 

scientist who study the climate change agree that the greenhouse emissions are the main cause 

to the increase in the global temperatures, the melting of the ice caps, the wildfires and the 

numerous floods that takes thousands of lives, among other important harms to the 

environment. 

140. To conclude, the measures implemented by Laoc are necessary not only to follow the 

enactment of the Coal Directive, but, most important, they are justified under Article IX of the 

ASNEC Treaty because they are necessary in order to preserve, protect and improve the quality 

of the environment, to protect human health, to combat climate change and to have a prudent 

 
172 Seoul Agreement, Article 2.  
173 Coal Directive, Article 2. 
174 Exhibit R-2, lines 719-722. 
175 Cook et al 2013, p.2. 
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and rational utilization of natural resources.176 The measures are not willing to discriminate 

against coal-fired power plants or to benefit some national enterprises, those measures have as 

purpose to face a real, actual and very important issue such as the climate change. 

 CLAIMANT IS NOT ENTITLED TO CLAIM COMPENSATION 

141. As exposed above the Respondent shall not compensate any allegedly harm or detriment 

suffered since there is not a breach of ASNEC Treaty, and therefore there is not a causal link 

for the appliance of compensation as a pecuniary remedy that repairs harm or loss.177 

Respondent did not breach Article II(1) of the Investment Treaty, by the non-breaching of any 

legitimate expectations and the inexistence of a stabilization clause.178 Finally, the 

nondiscrimination was granted as the conditions between coal powered plants and renewable 

energy plants differ.179 However, if the Tribunal finds that MFNB, and therefore GNB, had 

legitimate expectation regarding the investment, the measures implemented by Laoc are 

justified under the Investment Treaty.180 

142. Even though the Respondent agrees that the obligation to pay damages is one of the 

consequences of a violation of an international treaty,181 the Respondent does not agree with 

the valuation purposed by the Claimant, since the Respondent should only pay the amount of 

the contract that GNB celebrated (1). In any case, if the Tribunal finds that the bases of the 

calculation is the Financing Agreement, the excessive risk that the Claimant incurs exempts 

the State from paying the total amount (2). 

 The Respondent should only pay the amount of the contract that GNB celebrated 

143. The Respondent contends that the only amount of money that they should pay in case of a 

breach is USD 150.000.000, the value of the Assignment Agreement, the contract which gave 

the rights to GNB.182 The method of valuation proposed by the Respondent has basis in the 

contract, by this method the Tribunal should identify the contract terms, which are crucial for 

 
176 Exhibit R-5, lines 950-959. 
177 Marboe, p.723. 
178 Cross reference ¶¶107; 111; 122.  
179 Cross reference, ¶128. 
180 Cross reference, ¶139. 
181 DASR, Article 31. 
182 Uncontested Facts, ¶30. 
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the calculation as it reflects the specific situation of the parties.183 According to this method 

the Tribunal can value the compensation to a particular investor based on its investment.184 

144. In the present dispute, on 1 July 2017, MFNB and GNB concluded an Assignment 

Agreement that, according to the facts, transferred all the contractual rights to GNB.185 The 

facts of the dispute are more than clear at establishing that for those rights GNB paid USD 

150.000.000.186 

145. The PSEG case clarifies that if the content of the contract is clear it would be sufficient to 

calculate the compensation.187 Under international law, the possibility of the restitution of 

money, based on an existed amount, as a way to pay damages is appropriate.188 If the Tribunal 

based the calculation on the amount of the contract, it would be easy to repair the Claimant.  

146. According to Pope Talbot and Autopista cases this method seems to be a solid valuation 

approach, applying this method will prevent the Tribunal from considering methods based on 

too speculative facts or methods with no supported evidence.189 Based on those reasons, the 

Respondent argues that the correct method that the Tribunal should apply is the contract based 

for the calculation of the amount and the restitution to compensate. This implies that the only 

amount that will be returned is USD 150.000.000. 

 If the Tribunal finds that the bases of the valuation is the Financing Agreement, 

the excessive risk that the Claimant incurs exempts the State from paying the 

total amount 

147. Respondent recognized that risk in inherent in investment activities. Risk is commonly 

known as the possibility that future developments may negatively affect by eliminating or 

reducing, the anticipated financial gains from an investment.190 For the compensation analysis, 

it is important to distinguish between losses incurred by the Claimant due to the government 

 
183 Marboe, p.725; Bridas, ¶1270. 
184 Marboe, p.735; Patt, p.22.  
185 Uncontested Facts, ¶30. 
186 Ibid. ¶30. 
187 PSEG Global, ¶¶312-313. 
188 Feldman, ¶203; Maffezini, ¶95; Occidental, ¶202. 
189 Pope & Talbot, ¶82; Autopista, ¶236. 
190 Howell, p.5 
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conduct and losses suffered due to the materialization of an investment risk borne by the 

investor.191 

148. External factors may influence damages that was not necessarily foreseeable at the time of 

the breach.192 According to the Oscar Chinn case the investor must accept the risk of operating 

in a set of economic and political circumstances.193 In the same sense, tribunals clarified that 

investment treaties do nor serve as “insurance policies against business risk”194 and that if the 

investor, such as in the present case, assume some risk the consequence would be the 

materialization of it.195 

149. Based on that, if the Tribunal established the Respondent’s liability, it shall reduce the 

amount of compensation since the excessive risk that the Claimant incurs exempts the State 

from paying the total amount. 

150. GNB was aware of the business environment surrounding the investment. It was aware of 

the adoption of Law 66/2016 and Law 72/2016, also that Ticadia 1-LLC assets dropped. 

Knowing all those facts, GNB concluded an Assignment Agreement for which he paid the 25% 

of the original amount of the loan given by MFN to Ticadia 1-LLC.196  

151. Those facts are the basis of the Respondent argument, the Tribunal can conclude that GNB 

knew the risk, assumed it and valued it. For GNB, at that time, the 25% of the original amount, 

was the real value of the investment.197 If the Tribunal gives a higher value to it, the 

compensation would not be accord with GNB actions. 

152. Tribunals has recognized that if the loss is, in part, fault of the investor as the risks that it 

took was voluntarily assumed materialized and contributed to the loss, it would be unjust to 

attribute the whole of the loss to a governmental action.198 

 
191 Ripinsky, p.19. 
192 Beqiraj, pp.183-190. 
193 Oscar Chinn, pp.63-65.  
194 AMT, ¶¶7.14-7.15; CMS, ¶248; MTD, ¶64. 
195 Oscar Chinn, pp.63-65; Starrett Housing, p.156. 
196 Uncontested Facts, ¶¶28-30. 
197 Ibid. ¶30. 
198 AMT, ¶¶424-429; MTD, ¶¶242-243. 
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153. For that reasons, if the tribunal finds that the basis of the compensation shall be the 

Financing Agreement, and therefore USD 600.000.000 it shall reduce the amount of 

compensation since the excessive risk that the Claimant incurs exempts the State from paying 

the total amount. 
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PRAYER FOR RELIEF 

 

154. Considering the above submissions, Respondent respectfully requests the Arbitral Tribunal 

to: 

1. DECLARE that it has no jurisdiction to hear the dispute submitted by Claimant under the 

ASNEC Treaty. 

2. If the Arbitral Tribunal finds it has jurisdiction to hear the dispute: 

a. DECLARE that the phase-out of the coal-fired power generation implemented through 

Law 66/2016 is not attributable to Respondent under international law.  

b. DECLARE that Respondent actions did not, in any event, violate the fair and equitable 

treatment standard as provided for in Article II of the ASNEC Treaty.  

3. If the Arbitral Tribunal finds the Respondent liable:  

a. DECLARE the Claimant is not entitled to compensation.  

b. REDUCE the amount of compensation for the excessive risk assumed by the Claimant.  

 

Respectfully submitted on 23 September 2020 by 

Team Momtaz 

On behalf of the Republic of Laoc 

 


