
 

 

TEAM MOSLER G 

 

FOREIGN DIRECT INVESTMENT 

INTERNATIONAL MOOT COMPETITION 

6 NOVEMBER – 9 NOVEMBER 2020 

 

 

 

KCAB INTERNATIONAL 

 

GOLIATH NATIONAL BANK (CLAIMANT) 

 

v. 

 

REPUBLIC OF LAOC (RESPONDENT) 

 

 

 

 

 

 

 

 

COUNTER-MEMORIAL FOR THE RESPONDENT 

 

22 SEPTEMBER 2020 

 

 



i 

 

 

TABLE OF CONTENTS 

List of Legal Sources ..................................................................................................................... iii 

List of Authorities ........................................................................................................................... v 

List of Abbreviations ..................................................................................................................... vi 

Summary of Facts and Arguments .................................................................................................. 1 

Summary of Facts and Arguments .................................................................................................. 1 

Part I: Challenge ............................................................................................................................. 4 

I. Respondent‟s Challenge towards Mr. Mason is Justified .................................................... 4 

A. IBA is Unrecognized Under International Law ............................................................... 4 

B. In any Event, IBA Guidelines Does Not Cater to Mr. Mason. ........................................ 5 

i. There is a non-exhaustive Orange List ............................................................................. 5 

ii. Alternatively, The Dispute does not Fall under Uncommon Fields in which there is 

Smaller or Specialized Pool of Individual .............................................................................. 7 

Part II: Jurisdiction .......................................................................................................................... 8 

I. The Tribunal does not have jurisdiction over The Dispute .................................................. 8 

A. Claimant is not an investor under the ASNEC Energy Investment Treaty ...................... 8 

B. Claimant does not meet the ratione personae requirement .............................................. 9 

C. The Claimant does not act in good faith .......................................................................... 9 

Part III: Attribution ....................................................................................................................... 11 

I. ASNEC is Responsible for the Respondent‟s Actions ...................................................... 11 

A. The Enactment of Law 66 and Law 72 was to Comply with ASNEC Charter .............. 11 

B. The measures was to comply with ASNEC Directive ................................................... 12 

C. Common but Differentiated Responsibilities and Respective Capabilities is Recognized 

In the present dispute ................................................................................................................ 13 

D. In any event, The Measures are attributed to the Council .............................................. 16 



ii 

 

Part IV: Merits .............................................................................................................................. 19 

I. The Respondent did not breach the fair and equitable standard ........................................ 19 

A. The Claimant does not meet the legitimate expectations standard ............................. 20 

B. The Claimant was accorded full protection and security ........................................... 22 

C. Respondent‟s actions were not discriminatory and unreasonable .............................. 23 

II. Respondent‟s actions were necessary ............................................................................ 25 

A. The Respondent‟s actions are precluded under International Law ............................. 25 

B. The Claimant is exempted from Compensation. ........................................................ 27 

 

  



iii 

 

 

LIST OF LEGAL SOURCES 

 

AAPL Asian Agricultural Products Ltd (AAPL) v Republic of Sri Lanka, 

Final Award 

ASM Shipping ASM Shipping, ASM Shipping Ltd of India v TTMI Ltd of England, 

Queens Bench Division (Commercial Court) (19 October 2005) 

Antarctic Seals 1972 Antarctic Seals Convention 

Azurix Azurix Corp. v The Argentine Republic, Award, 14 July 2006 

Bonn Convention 1979 Bonn Convention 

Chorzow Case Concerning the Chorzow Factory, PCIJ, Series A, No. 17, Sept. 

13, 1928. 

Continental Continental Casualty Company v Argentine Republic, Award, ICSID 

Case No ARB/03/9, IIC 336 (2008) 

ARIO International Law Commision, Draft Articles on Responsibility of 

International Organizations with commentary, (2011). 

EDF EDF International and others v Argentine Republic, Award, ICSID 

Case No ARB/03/23, IIC 556 (2012) 

Egyptian Egyptian Navigation Co. v. Baker Investments Corp., 08-Civ-2080 

(SHS) (S.D.N.Y. Apr 14, 2008) 

El Paso El Paso Energy International Co. v Argentine Republic, Award, 

ICSID Case No. ARB/03/15, IIC 519 (2011) 

ELSI Case Concerning Elettronica Sicula SpA (ELSI) (United States of 

America v Italy), Judgment, 15 ICJ 76 (1999), ICGJ 95 (1989) 

Enron Enron Corporation and Ponderosa Assets, L.P. v. Argentine Republic, 

Award, 22 May 2007. 

Genin Genin and others v Republic of Estonia, Award, ICSID Case No 

ARB/99/2, IIC 10 (2001) 

Goetz Antoine Goetz and ors v République du Burundi, Award, n. 229 

Hamester Gustav F W Hamester GmbH & Co KG v Republic of Ghana, 



iv 

 

Award, ICSID Case No ARB/07/24, IIC 456 (2010) 

HSN Capital HSN Capital LLC (USA) v. Productora y Comercializador de 

Televisión SA de CV (Mexico), 2006 WL 1876941 (M.D.Fla.) (5 

July 2006) 

ILC Articles International Law Commission, Draft articles on Responsibility of 

States for Internationally Wrongful Acts, with commentaries (2001). 

Inceysa Inceysa Vallisoletana, S.L. v. Republic of El Salvador, ICSID Case 

No. ARB/03/26, Award, August 2, 2006 

Lauder Ronald S Lauder v The Czech Republic, Final Award, UNCITRAL, 

IIC 205 (2001) 

Lemire Joseph Charles Lemire v Ukraine, Decision on Jurisdiction and 

Liability ICSID Case No. ARB/06/18, IIC 424 (2010) 

LG&E LG&E Energy Corporation and ors v Argentine Republic, Decision 

on Liability, ICSID Case No. ARB/02/1, IIC 152 (2006) 

London Convention 1972 London Convention 

Metalclad Metalclad Corporation v United Mexican States, Award, ICSID Case 

No. ARB(AF)/97/1, IIC 161 (2000). 

 

Neer L. F. H. Neer and Pauline Neer (U.S.A.) v. Mexico, 15 October 1926, 

Report of International Arbitral Awards, VOLUME IV, PP. 60-66, 

United Nations, 2006. 

Nykomb Nykomb Synergetics Technology Holding AB v Republic of Latvia, 

Award, Stockholm Rules, IIC 182 (2003) 

Parkerings Parkerings-Compagniet AS v Republic of Lithuania, Award, ICSID 

Case No. ARB/05/8 

Philip Morris Philip Morris Brands Sàrl, Philip Morris Products S.A. and Abal 

Hermanos S.A. v. Oriental Republic of Uruguay, ICSID Case No. 

ARB/10/7, Decision on Jurisdiction 

Phoenix Action Phoenix Action, Ltd. v. The Czech Republic, ICSID Case No. 

ARB/06/5 



v 

 

Rasp Rasp v. Hidden Valley Lake, Inc., 519 N.E.2d 153, 158 (Ind. Ct. 

App. 1988) 

Richmond R. v. Secretary of State for Transport, ex parte Richmond-upon-

Thames London Borough Council, [1994] 1 W.L.R. 74 

Salini Salini Costruttori S.p.A. v. Kingdom of Morocco, ICSID Case No. 

ARB/00/4, Decision on Jurisdiction, July 23, 2001 

Saluka Saluka Investments BV v Czech Republic, Partial Award, n. 189 

Sinfield Sinfield v London Transport Executive [1970] Ch. 550 

Tecmed Tecmed,  154 Tecnicas Medioambientales Tecmed S. A. v. The 

United Mexican States, Award, 29 May 2003, 43 ILM 133 (2004). 

Thunderbird International Thunderbird v United Mexican 

States NAFTA/UNCITRAL, Award (26 January 2006) 

Unglaube Marion Unglaube and Reinhard Unglaube v Republic of Costa Rica, 

Award, ICSID Case Nos ARB/08/1 and ARB/09/20, IIC 554 (2012) 

VCC Vienna Commercial Court, Case No. 16 Nc 2/07w (24 July 2007), 

unpublished. Abstract based on Matthias Scherer, New Case Law 

From Austria, Switzerland and Germany Regarding the IBA 

Guidelines on Conflicts of Interest in International Arbitration, 4:5 

TRANSNAT‟L DISP. MGMT. (2008). 

VCLT Vienna Convention on the Law of Treaties, opened for signature 23 

May 1969 (entered into force 27 January 1980) 

Whaling Convention 1946 International Whaling Convention 

W Limited W Limited v. M Sdn Bhd [2016] EWHC 422 (Comm) 

World Heritage 1972 World Heritage Convention 

 

 

 

 

LIST OF AUTHORITIES 

BOOKS AND JOURNALS 



vi 

 

D’Amato A. D‟Amato, Good Faith, Encyclopedia of Public International Law, 

vol. 7, p. 107 (R. Bernhardt, ed. 1984). 

GDI German Development Institute, Different Perspectives on 

Differentiated Responsibilities: A State-of-the-Art Review of the 

Notion of Common but Differetiated Responsibilities in International 

Negotiations, Discussion Paper 6/14 

Hoffmann Anne K. Hoffmann, Duty of Disclosure and Challenge Arbitrators: 

The Standard Applicable Under the New IBA Guidelines on 

Conflicts of Interest and the German Approach, Arbitration 

International, Vol. 23, Issue 3, 1 September 2005 

IBA The IBA Guidelines on Conflicts of Interest in International 

Arbitration: The First Five Years 2004-2009, Dispute Resolution 

International, Vol. 4, No. 1, May 2010 

Redfern Blackaby, Nigel. Redfern And Hunter on International Arbitration 6
th

 

Edition. Oxford ; New York :Oxford University Press, 2015. 

Singer David C. Singer and Cecille Howard, Arbitrator Impartiality and the 

Duty to Disclose, New York Law Journal, Vol. 245, No. 81 

Salacuse Salacuse, The Law of Investment Treaties (2nd edn, Oxford 

University Press, 2015) 

Schreuer Ch. Schreuer, “Protection against Arbitrary or Discriminatory 

Measures” 

Ziegler Ziegler, A.R. and Baumgartner, J., Introduction, in Mitchell, A.D., 

Sornarajah, M. and Voon, T., Good Faith and International Economic 

Law, Oxford University Press, 2015 

 

MISCELLANEOUS 

IBA Guidelines IBA Guidelines on Conflicts of Interest in International Arbitration 

  

  

  

 

LIST OF ABBREVIATIONS 

 



vii 

 

¶ / ¶¶  Paragraph(s) 

Art(s).  Article(s) 

ECT  Energy Charter Treaty 

Facts  Statement of Uncontested Facts 

FDI  Foreign Direct Investment 

FET Fair and Equitable Treatment  

GNB Goliath National Bank 

IBA Guidelines International Bar Association Guidelines 

ICSID  International Center for Settlement of Investment Disputes 

ILC  International Law Commission 

IT Investment Treaty 

MFNB Mercurian First National Bank 

T-1 Ticadia-1 

p./pp.  Page(s) 

VCLT Vienna Convention on the Law of Treaties 

BIT Bilateral Investment Treaty 

PO Procedural Order 

KCAB Korean Commercial Arbitration Board 

UNCITRAL United Nations Commission on International Trade Law 

 

 

  



1 

 

 

SUMMARY OF FACTS AND ARGUMENTS 

 

SUMMARY OF FACTS AND ARGUMENTS 

 

1. The Republic of Laoc (“Laoc” or “Respondent”) is a developed parliamentary republic 

State. Its economy is based around industrial and agricultural sectors, with mining industry 

also playing a significant role due to the deposits of metals and coal in the territory. Laoc has 

an extensive coal deposit, hence coal-mining and coal-fired energy generation played a 

considerable role in the economy of Laoc.
1
 Domestic electricity production in Laoc is 

dominated by coal-fired power plants, most of them was built in the 1960s and are nearing the 

end of their life cycles. Laoc is a member of a regional organization called the Association of 

Sovereign Nations for Economic Cooperation (“ASNEC”) and is a party to the ASNEC 

Energy Investment Treaty (“ASNEC EIT”), ratified on 21 June 2012.
2
 

2. Mountaintop Investment LLC (“Mountaintop”) is a company incorporated in the Republic of 

Mercuria, a neighboring country and a member of ASNEC. In 2009, Mountaintop engaged in 

negotiations to build a coal-fired power plant in Ticadia. Mercurian First National Bank JSC 

(“MFNB”) agreed to provide USD 60 million for the construction of Ticadia-1, the first coal-

fired power plant in Ticadia, Laoc.
3
 

3.  For the past 10 years, the population of Laoc has been suffering from annual floods of 

increasing 720 magnitude. Despite the continued efforts to build dams, levees and other types 

of protective constructions by the federal government of Laoc, the floods still take thousands 

of lives and cause millions of dollars in property damage every year.
4
 A task force observed 

that there was a direct correlation between the growth of coal emissions and the intensity of 

floods over the past years.
5
 

4. In January 2016, Laoc ratified the Seoul Agreement on Climate Change against the 

background of growing internal pressure due to the political environment changing from the 

pro-coal Laocan Workers Movement (“LWM”) to the now-majority pro-environment Laocan 

                                                 
1
 Facts, ¶56 

2
 Facts, ¶57 

3
 Ibid 

4
 Facts, R-2 

5
 Ibid 
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Environmental Union (“LEU”). The ratification was also motivated due to the growing 

frequency of natural disasters.
6
 

5. ASNEC Council adopted by majority Directive 2016/87 on the renewable sources of energy 

(“Coal Directive”), in which Laoc was outvoted.
7
 The directive phases out all coal-fired 

power plants in ASNEC Member States in the following 12 years. ASNEC Member States 

shall pay no compensation to owners and/or operators of the coal-fired power plants subject to 

phase-out, it, nevertheless, leaves the Member States of ASNEC with discretion to introduce 

support schemes to provide incentives for the integration of electricity from renewable 

sources in the electricity market. According to the law of ASNEC, the Coal Directive is 

binding upon any of its members States, including Laoc, which would have no other option 

but to implement it.
8
 

6. After some harsh setback from LWM members and country-wide protests, on July 2016, the 

Laocan Parliament implements the Coal Directive by enacting Law 66/2016 “on the Phase-

out of Coal Energy on the Territory of the 1510 Republic of Laoc” (“Law 66/2016”) 

prohibiting coal-fired power plants by 31 December 2028. Laoc decided to set the maximum 

possible (i.e., 12 years) deadline for phase-out. 

7. Due to the Coal Directive, Laoc finds itself in a difficult situation because of its electricity 

generation being dominated by coal-fired power plants. LEU devises the so-called “Energy 

Transition Plan”, which envisages massive investments into renewables sector from the 

Laocan budget. On December 2016, LEU adopts Law 72/2016 “on Energy Transition” (“Law 

72/2016”). Law 72/2016 offers the investors that would be affected by the coal phase-out but 

decide to invest further into the renewable energy sector an option of entering into a 20-year 

energy supply contract at prices substantially above market value. 

8. Following the enactment of the Coal Directive, the market value of the assets that were 

pledged to MFNB as security under the Financing Agreement dropped significantly. Under 

the Financing Agreement, this allowed MFNB to seek additional securities from Ticadia-1 

LLC and Mountaintop. Ticadia-1 LLC, however, did not have sufficient funds and 

Mountaintop argued that its guarantee obligations did not extend to situations such as an 

                                                 
6
 Facts, ¶58 

7
 Ibid 

8
 Facts, C-2 
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utterly unforeseen change of legislation by Laoc. MFNB lost an arbitration against 

Mountaintop.
9
 

9. on 1 July 2017, MFNB and Goliath National Bank JSC (“GNB”) concluded an Assignment 

Agreement according to which the rights under the Financing Agreement with Ticadia-1 LLC, 

all claims against Mountaintop as well as the rights to claim compensation from Laoc under 

the ASNEC Energy Investment Treaty were assigned to GNB in exchange for USD 

150,000,000 (i.e. 25% of the original amount of the loan given by MFNB to Ticadia-1 

LLC).
10

 

10. GNB started an arbitration against Laoc and appoints Mr. Perry Mason as an arbitrator, 

however, the Respondent challenges his appointment because he has been an arbitrator in a 

similar case in the award of Hewer Plants JSC v. Wellfalcon. Hence, the Respondent launches 

a challenge against Mr. Perry Mason
11

 

                                                 
9
 Facts, ¶59 

10
 Facts, ¶60 

11
 Facts, PO1 
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PART I: CHALLENGE 

I. RESPONDENT’S CHALLENGE TOWARDS MR. MASON IS JUSTIFIED 

1. It is well established and reflected in most national laws as well as arbitration rules that an 

arbitrator must be independent and impartial while performing his duties
12

.The neutrality of 

an arbitrator is essential to the arbitration process; an arbitrator‟s lack of impartiality is one of 

the few bases upon which a court may vacate an arbitral award.
13

 

2. Claimant might argue that Mr. Mason does not have any duty to disclose under IBA 

Guidelines, however it is Respondent‟s submission that [A] IBA is unrecognized under 

international law. Even If it is recognized, Respondent submits that [B] in any event, IBA 

Guidelines does not cater to Mr. Mason. 

A. IBA IS UNRECOGNIZED UNDER INTERNATIONAL LAW 

3. Several Courts around the world has rejected IBA Guidelines
14

 due to various reasons. For 

example in Austria in an unpublished case
1516

, in which the Vienna Court had to rule on an 

application for challenge reliant on paragraph 3.1.3 of the IBA Guidelines‟ Orange List. The 

Vienna Court dismissed the challenge. In the present circumstances, the Court found that 

there was no clear choice of the legislator directing to the application of the IBA Guidelines.
17

 

4. One of the examples would be the English Court. It refused to apply IBA Guidelines in W 

Limited v M. Sdn Bhd case. Mr. Justice Knowles, the judge, criticized IBA Guidelines, stating 

that “…there are weaknesses in the 2014 IBA Guidelines…”
18

 

5. HSN Capital LLC v Productora y Comercializador de Televisión SA de CV
19

, a US District 

Court in Florida refused to follow the respondent‟s express reliance on the IBA Guidelines‟ 

provisions when rendering its decision on a case dealing with a failure to disclose a purported 

„substantial friendship‟ between an arbitrator and one of the parties‟ counsel in the 

arbitration.
20

 

                                                 
12

 Hoffmann, (p. 427 ¶1) 
13

 Singer, ¶2 
14

 IBA Guidelines 
15

 IBA, p. 7 
16

 VCC 
17

 IBA, p. 8 
18

 W Limited ¶34 
19

 HSN Capital,  
20

 IBA, p. 26 
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6. In ASM Shipping Ltd of India v TTMI Ltd of England
21

, the issue was test for apparent bias 

when dealing with issues not covered by the Guidelines. The argument against the IBA 

Guidelines is that the guidelines do not purport to be comprehensive and as the Working Party 

added "nor could they be".  

7. Referring to the aforementioned cases, we do not see any reasons that IBA Guidelines should 

be considered or accepted while we have other governing laws. UNCITRAL Arbitration rules 

and KCAB International Arbitration Rules are more reliable than IBA Guidelines. 

8. According to Art. 11 UNCITRAL Arbitration rules: 

 “When a person is approached in connection with his or her possible appointment as an 

arbitrator, he or she shall disclose any circumstances likely to give rise to justifiable doubts as 

to his or her impartiality or independence […]” 

9. Art. 10(1) of KCAB International Arbitration Rules 2016 states that Arbitrators under the 

Rules shall be and remain at all times, impartial and independent. Art. 10(2) states “[…] an 

arbitrator shall disclose to the Secretariat any circumstances likely to give rise to justifiable 

doubts as to the arbitrator‟s impartiality or independence […]”.  

10. Thus, Respondent submits that IBA Guidelines is not recognized under international law, 

thus Mr. Mason has a duty to disclose relevant facts in question under UNCITRAL and KCAB 

Rules. 

B. IN ANY EVENT, IBA GUIDELINES DOES NOT CATER TO MR. MASON. 

11. It is Respondent submission that in any event, if this Tribunal finds that IBA Guidelines 

is applicable to the present case, Mr. Mason‟s previous cases in question has to be disclosed, for 

it [1] Falls within the non-exhaustive orange list, or alternatively, [2] The Dispute does not Fall 

under uncommon fields in which there is smaller or specialized pool of individual. 

i. There is a non-exhaustive Orange List 

12. The Orange List is a non-exhaustive list of specific situations that depending on the facts of a 

given case, may, in the eyes of the parties, give rise to doubts as to the arbitrator‟s impartiality 

or independence.
22

  

                                                 
21

 ASM Shipping 
22

 IBA Guidelines, p. 18 ¶3 
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13. The Orange List includes previous services for one of the parties or other involvement in the 

case, current services for one of the parties, relationship between an arbitrator and another 

arbitrator or counsel, relationship between arbitrator and party and others involved in the 

arbitration and other circumstances, which includes the arbitrator holding shares, the arbitrator 

publicly advocating a position on the case, holding a position with the appointing authority 

with respect to the dispute, or the arbitrator is a manager, director or member of the 

supervisory board, or has a controlling influence on an affiliate of one of the parties.
23

 

14. As per the background check done on behalf of the Respondent to be sure of Mr. Mason‟s 

impartiality and independence, it is found that Mr. Mason handled the Hewer Plants v. 

Wellfalcon case
24

. The case had factual and legal background similar to the current dispute 

between the Claimant and the Respondent of the current dispute
25

.  

15. The cases have several similarities. Both cases arose due to States exercising their right to 

regulate to phase out coal-fires power plants, and both cases have ultimately originated from 

the same measure, namely ASNEC Directive.
26

 This has arisen a lot of doubts regarding Mr. 

Mason‟s impartiality and independence. 

16. Respondent would argue that despite Mr. Mason‟s claims, he is still legally required to 

disclose his appointment as an arbitrator in the previous case in order to inform the parties 

involved (in this case both Claimant and Respondent) as the similarities between the two 

cases might raise an issue of impartiality or independence. 

17. Mr. Mason‟s issue falls under 3.5.2 of IBA Guidelines: “The arbitrator has publicly advocated 

a position on the case, whether in a published paper, or speech, or otherwise.” That is due to 

the fact that Mr. Mason had published a tweet regarding his previous case, Hewer Plants, that 

has similar legal facts with the current dispute. His tweet announced that he labels the arbitral 

decision as “ground-breaking”.
27

 Doubts then arose: would Mr. Mason be impartial and 

independent, or would he have bias towards the Claimant? 

18. According to the Orange List, Mr. Mason‟s actions has given rise to justifiable doubts on his 

impartiality and independence. Therefore, Mr. Mason is required to disclose that he was 

                                                 
23

 IBA Guidelines, pp. 22-25 
24

 Hewer Plants, Hewer Plants v. Wellfalcon 
25

 Respondent‟s Challenge on Perry Mason ¶2 
26

 Respondent‟s Challenge ¶3 
27

 R-10 
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involved in the Hewer Plants case and that Respondent has the right to ought for a challenge 

against Mr. Mason. 

ii. Alternatively, The Dispute does not Fall under Uncommon Fields in which there is 

Smaller or Specialized Pool of Individual 

19. On 3.1.3, an arbitrator has the duty to disclose if the arbitrator has, within the past three years, 

been appointed as arbitrator on two or more occasions by one of the parties, or an affiliate of 

one of the parties.  

20. An exception is made, due to the fact that it may be the practice in certain types of arbitration, 

such as maritime, sports or commodities arbitration, to draw arbitrators from a smaller or 

specialized pool of individuals frequently appoint the same arbitrator in different cases, no 

disclosure of this fact is required, where all parties in the arbitration should be familiar with 

such custom and practice.
28

 

21. The Division in LCIA Reference No. 81160 found an additional basis from which to 

disqualify the Respondent‟s arbitrator for failing to disclose the parameters of his professional 

services to the Respondent. Failing to be transparent, the Respondent‟s arbitrator refused to 

disclose his professional retainer agreement or “commit to not accepting any…[new] 

retainers” with the Respondent.
29

  

22. There is enough reason to call Mr. Mason as not transparent about his previous work, and that 

he is not included in the exceptions made as his field of work is not uncommon. Claimant 

could have appointed another person who hasn‟t been involved in any cases similar to this 

one, or that Mr. Mason could have been transparent and disclosed his previous work before 

agreeing to become the arbitrator for this dispute. 

23. Thus, Respondent ask the Tribunal to adjudge and declare that Mr. Mason is independence 

and impartial, and for he refused to disclose such matter, thus The Tribunal should replace 

Mr. Mason with Ms. Madeleine Perle. 

  

                                                 
28

 IBA Guidelines, pp. 22-23 
29

 LCIA Reference No 81160, supra note 49 at 453 



8 

 

PART II: JURISDICTION 

I. THE TRIBUNAL DOES NOT HAVE JURISDICTION OVER THE DISPUTE 

24. The Tribunal does not have jurisdiction over the present case because the Claimant is not an 

investor. 

A. CLAIMANT IS NOT AN INVESTOR UNDER THE ASNEC ENERGY INVESTMENT TREATY 

25. Article 31 of the Vienna Convention on the Law of Treaties (“VCLT”) stated that a treaty 

should be interpreted “in accordance with the ordinary meaning to be given to the terms of the 

treaty in their context and in the light of its object and purpose.”
30

 The ASNEC Energy 

Investment Treaty (“ASNEC EIT”) shall be left to the Contracting State to determine what 

should be read into contract terms.
31

 

26. The Respondent submits that the Claimant does not qualify as an investor under the ASNEC 

EIT because the Claimant hasn‟t made an actual investment in Laoc. The Claimant may argue 

that it has made an investment in the form of rights conferred by the Assignment Agreement, 

however, Article 1(3) of the ASNEC EIT states: 

“Economic Activity in the Energy Sector” means an economic activity 

concerning the exploration, extraction, refining, production, processing, 

utilisation, storage, land transport, transmission, distribution, trade, 

financing, marketing, or sale of any energy resources (including natural 

resources), materials, installations and products.
32

 

27. The Claimant‟s rights conferred by the Assignment agreement does not meet the 

ordinary meaning of “Economic Activity in the Energy Sector”, Article 1(1)(f) 

requires the Claimant to undertake said activities, however, the Claimant does not 

partake in exploration, extraction, refining, production, processing, utilisation, 

storage, land transport, transmission, distribution, trade, financing, marketing, or sale 

of any energy resources, materials, installations and products. 

28. The Claimant‟s assignment of rights does not meet the ordinary meaning within 

Article 1(3). It may argue that it falls within “financing” but it is not the case. In 

Salini, there is a standard for an investment to exist. It includes “contributions, 

certain duration of performance of the contract and a participation in the risks of the 

                                                 
30

 VCLT, Art. 31 
31

 Delaume, p. 242; Philip Morris, ¶203. 
32

 ASNEC EIT, Article 1(3) 
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transaction … [and a] contribution to the economic development of the host State.”
33

 

The Claimant‟s assignment of rights does not fall within the Salini standard because 

it does not contribute to the economic development of Laoc. 

B. CLAIMANT DOES NOT MEET THE RATIONE PERSONAE REQUIREMENT 

29. The assignment is based on Assignment Agreement between MFNB as the Assignor and 

GNB as the Assignee
34

. MFNB as the Assignor assigns and transfers all the rights and claims 

whether under domestic of international law arising from the financing agreement, and it 

includes all the secondary rights and obligations, including the rights of third parties.
35

 

30. The issue of T-1‟s dropping market value of assets) emerged before the assignment was made. 

It would imply that the Assignee (Claimant) understood that the rights purchased according to 

the Assignment Agreement were in the middle of what Mountaintop regarded as bankruptcy 

(due to the plummeting market value of assets by 40%).  

31. According to Rasp
36

, assignee vests in the assignee all rights, remedies, and contingent 

benefits which are incidental to the thing assigned, except those which are personal to the 

assignor and to his benefits only.  

32. On Egyptian Navigation
37

, the assignment of a debt owed to an assignor is ineffective unless 

express written notice of the assignment is given to the debtor
38

 pursuant to sect. 136 of the 

English Law of Property Act of 1925.
 39

 There was no such written notice to notify Laoc 

about the assigning of all rights by MFNB as Assignee to GNB as Assignor. Therefore, the 

ratione personae condition is not met. 

C. THE CLAIMANT DOES NOT ACT IN GOOD FAITH 

33. The principle of good faith is considered to protect reciprocity.
40

 In Phoenix Action, this 

principle “requires parties to deal honestly and fairly with each other, to represent their 

motives and purposes truthfully, and to refrain from taking unfair advantage …”
41

 This 

                                                 
33

 Salini, ¶ 52  
34

 Assignment Agreement, p. 23 
35

 Assignment Agreement, Sect. 1, p. 23 
36

 Rasp, ¶5  
37

 Egyptian, ¶4 
38

 Declaration of Laurence Marron dated March 21, 2008 (Marron Decl.), ¶¶ 5-6 
39

 English Law of Property Act of 1925 (“Property Act”), sect. 136 
40

 Ziegler, A.R. and Baumgartner, J., Introduction, in Mitchell, A.D., Sornarajah, M. and Voon, T., Good Faith and 

International Economic Law, Oxford University Press, 2015, p. 11. 
41

 A. D‟Amato, Good Faith, Encyclopedia of Public International Law, vol. 7, p. 107 (R. Bernhardt, ed. 1984). 
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principle also governs the legal rights and duties of those seeking to assert an international 

claim under a treaty and this shall not be abused.
42

  

34. The tribunal in Amco also applies this good faith principle: 

“… like any other conventions, a convention to arbitrate is not to be construed 

restrictively, nor, as a matter of fact, broadly or liberally. It is to be construed in a 

way which leads to find out and to respect the common will of the parties … 

Moreover – and this is again a general principle of law – any convention, 

including conventions to arbitrate, should be construed in good faith, that is to say 

by taking into account the consequences of their commitments the parties may be 

considered as having reasonably and legitimately envisaged.” 

35. In Inceysa, the tribunal made it clear that an investment not performed in good faith could not 

benefit from the protection of the international rules provided in the treaty.
43

 The Claimant‟s 

assignment of rights does not constitute good faith because the Claimant bought the rights to 

construe an arbitration against Laoc, since MFNB lost its arbitration against Mountaintop.
44

 

The “investment” wasn‟t made for economic development but rather, to construe a dispute 

against the Respondent and therefore, the Tribunal shall reject this claim. 

  

                                                 
42

 Phoenix Action, ¶107 
43

 Inceysa, ¶230 
44

 Fact, ¶59 
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PART III: ATTRIBUTION 

I. ASNEC IS RESPONSIBLE FOR THE RESPONDENT’S ACTIONS 

36. If this Tribunal accepts Claimant‟s argument that it has jurisdiction over the present claims, 

thus Respondent submits that in any events, Respondent‟s actions are attributable to 

ASNEC. 

37. Art. 3 of ARIO affirms that:  

“Every internationally wrongful act of an international organization entails 

the international responsibility of that organization.” 

Thus, it is Respondent‟s submission that [A] the enactment of law 66 and law 72 

was to comply with ASNEC Charter, [B] The measures was to comply with 

ASNEC Directive, [C] Common but differentiated Responsibilities and 

Respective Capabilities is Recognized In the present dispute, and [D] In any 

event, the Measures are attributed to the Council. 

A. THE ENACTMENT OF LAW 66 AND LAW 72 WAS TO COMPLY WITH ASNEC CHARTER 

38. ASNEC was founded on 3 February, 2012 in Seoul. The founding charter contains details 

on how the association functions, its objectives, and the goals the association aims to 

achieve.  

39. Based on Art. 115 of ASNEC Founding Charter, a directive shall be binding and the form 

and methods shall be left to national authorities. Laoc‟s decision to enact the directive 

through Law 66 is justified and reasonable because it was stated by ASNEC itself that 

directives are legally binding towards its member states, and the method chosen by Laoc 

was to enact a law based on such directive.  

40. Art. 120 of the Founding Charter states that Association enforces or implements its legal 

acts through the organs of Member States, and in this case, the article refers to Art 6 and 7 

of ARIO. 

41. On the ARIO reference, organs or agents of an international organization shall be 

considered an act of that organization under international law. Respondent is a member 

State, in which Respondent would be considered as the organ/agent of ASNEC charged to 

help carry out one of the functions of the organization.  
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42. It is stated on Art. 124(1) of the Founding Charter that two thirds of the Association‟s 

member may determine that there is a clear risk of serious breach, in which it also includes 

failure to implement a legal act of the Association.
45

 

43. ARIO, on Art. 4 states that Art. 4 expresses with regard to international organization a 

general principle that applies to every internationally wrongful act, whoever its author. It 

also states that “….is that conduct constitutes the breach of an obligation under 

international law. The obligation may result either from a treaty binding the international 

organization or from any other source of international law applicable to the 

organization….” Based on this line, it is applicable to the fact that on Art. 124 of the 

Founding Charter, it says that Member States shall implement a legal act of the Association 

which acts as the treaty binding the international organization. 

44. The decisions to enact the laws were based to comply to the Founding Charter as not avoid 

what is considered as serious breach according to Art. 124 of the Founding Charter. 

B. THE MEASURES WAS TO COMPLY WITH ASNEC DIRECTIVE 

45. As according to the Founding Charter, to exercise the Association‟s competences, the 

Council shall adopt regulations, directives, decisions, recommendations, and opinions
46

. If 

not fulfilled, it could be considered as a serious breach
47

, hence the actions taken by Laoc 

(enactment of Law 66 and 72).  

46. A Directive shall be binding
48

 and hence on Law 66 and Law 72, it states that the 

enactment of the law is following the enactment of ASNEC Directive
4950

.  

47. According to the Directive, Member States to the Directive shall reduce their energy 

consumption generated by coal-fired Art power plant, in which did not exclude T-1 in 

order to fulfill the goal of the Directive that ASNEC Member States shall “collectively 

ensure” that the share of energy generated by renewable sources should take at least 75% 

of the total portion of the State consumption
51

. And that each Member State has to 

                                                 
45

 Founding Charter, Art. 124, p. 34 
46

 Founding Charter, Art. 115, p. 33 
47

 Founding Charter, Art. 124, p. 34 
48

 Founding Charter, Art. 115(3), p. 33 
49

 Law 66, Preamble, p. 18 
50

 Law 72, Preamble, p. 19 
51

 ASNEC Directive, Art. 2, p. 16 
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contribute to that target
52

. Moreover, Art. 7 of ASNEC Directive regarding “named 

restriction of the consumption of energy produced by coal-fired power plant, is an article in 

which its members are encouraged to gradually reduce their final gross production of 

energy from coal-fired power plants before 31 December 2028 to comply by the goals of 

ASNEC”. 

48. Art. 7 is implemented through Art. 1 of Law 72: “the aim is  to increase the share of 

electricity from renewable energy sources in the Association‟s energy supply to 75% by 

2030 to meet the target set by ASNEC Directive and reduce emissions by at least 50% 

below 2012 levels by 2030 (…) under the 2015 Seoul Agreement.”   

49. Art. 18 of the Directive articulated the transposition of the Directive. The Member States 

shall bring the laws, regulations, and the administrative provisions necessary to comply 

with Art. 3 (Member State‟s contribution to the target) and Art. 7 (restriction of the 

consumption of energy produced by coal-fired power plants) by 1 June 2019. The 

Directive was addressed to ASNEC Member States, and was done at Incheon, 17 February 

2016. 

50. Law 66 was enacted on 7 July 2016, roughly almost five months after the enactment of 

ASNEC Directive. It was enacted before the time limit provided by the Directive. Law 66 

announced that following ASNEC Directive (Art. 1), all coal-fired power plants on the 

territory of Laoc shall be phased out by 31 December 2028 (Art. 2). Law 72 was made 

following the enactment of the Directive, and it contains the details of energy transition to 

make clear of the previous law, Law 66. Law 72 was implemented following the enactment 

of the Directive and was organized to fulfill the goal of the Directive. 

51. The enactment of the laws are to comply to the Directive, and failure to implement such 

laws and regulations are considered as serious breach under the Founding Charter. 

Therefore, the responsibility regarding the enactment of the laws is attributable to ASNEC. 

C. COMMON BUT DIFFERENTIATED RESPONSIBILITIES AND RESPECTIVE CAPABILITIES IS 

RECOGNIZED IN THE PRESENT DISPUTE 

52. UNFCCC mentions the term “common but differentiated responsibilities and respective 

capabilities” on its convention. As stated on Art. 3 of UNFCCC:  

                                                 
52

 ASNEC Directive, Art. 3, p. 16 
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“The parties should protect the climate system for the benefit of present and future 

generations of humankind, on the basis equity and in accordance with their common but 

differentiated responsibilities and respective capabilities. Accordingly, the developed 

country Parties should take the lead in combating climate change and the adverse effects 

thereof.”
53

 

53. Seoul Agreement on Climate Change, states on its preamble: “in pursuit of the objective of 

the Convention and being guided by its principles, including the principle of equity and 

common but differentiated responsibilities (CBDR) and respective capabilities, in the light 

of different national circumstances”
54

. The term “common but differentiated 

responsibilities and respective capabilities” is repeated a couple of times in the Agreement. 

54. CBDR is meant to represent the philosophical notions of fairness and equity in 

international climate policy
55

, but the implementation of in this case does not go hand-in-

hand with Art. 2 of the Agreement; “this Agreement will be implemented to reflect equity 

and the principle of common but differentiated responsibilities and respective capabilities, 

in the light of different national circumstances”.  

55. Now, it could be argued that Laoc is a developed nation
56

, therefore according to Art. 3 of 

UNFCCC, Laoc shall take the lead in combating climate change. A developed nation 

would have the resources and the funding to take the lead, compared to developing nations, 

so taking the Art. 3 reference into account textually, Laoc would be responsible to take the 

lead. 

56. Looking into the nation closely, Laoc is a small developed state, in which for the past two 

decades, the economy has been steadily growing
57

. The mining industry as always played a 

significant role in the economy of Laoc due to its extensive coal deposit
58

. The coal 

industry it makes a contribution of 20% of Laoc‟s total GDP and takes up to 15% of 

Laocan domestic workforce
59

. Domestic electricity production in Laoc is dominated by 

                                                 
53

 United Nations Framework Convention on Climate Change (UNFCCC) 1992, Art. 3(2) 
54

 Seoul Agreement on Climate Change, p. 35 
55

 German Development Institute, Different Perspectives on Differentiated Responsibilities: A State-of-the-Art 

Review of the Notion of Common but Differetiated Responsibilities in International Negotiations, Discussion Paper 

6/14, p. 6 
56

 Facts ¶1 
57
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58
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59
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coal-fired power plants that are supplied by locally extracted coal
60

. Foreign investors own 

some of Laocan coal-fired power plants
61

. 

57. Taking Laoc‟s national circumstances, the nation relies on its coal mining industry. Its 

domestic workforce mostly work for the coal mining industry, and one fifth of its total 

GDP is generated from the coal mining industry. Despite the UNFCCC article that states 

that a developed nation should be taking the lead, Laoc is a state relying on coal. To 

completely ignore the fact that the coal mining industry contributes so much into the 

economy is harmful to Laoc (as solely looking at the fact that Laoc is developed would 

harm the Laocan economy).  

58. In order to implement CBDR, Laoc can and should take their own measures in order to 

fulfill the responsibilities according to the circumstances following it. This is in contrary to 

the strict measures taken under ASNEC Directive (which complies with the Association‟s 

commitment under the Seoul Agreement.)
62

  

59. Based on an official study into the coal power sector in the ASNEC region, the ASNEC 

Council concluded that most coal-fired power plants were already amortized. With regard 

to investors who only recently built new plants, the view was that, in light of the on-going 

climate change discussions, such investors could have foreseen changes in the regulatory 

framework for coal fired power plants.
63

 There is no communication between the 

Association and the member states despite the three fourths of its members‟ rule as stated 

on Art. 115 of the Founding Charter. The Association does a study instead of trying to 

understand that there are different circumstances in which would affect the differentiation 

in implementing directives and rules.  

60. The Republic of Laoc did consult relevant stakeholders in the energy industry as well as its 

internal advisors prior to enacting Law 66/2016 and Law 72/2016. However, because of 

the rather strict terms of the Coal Directive, no agreement was reached.
64

  

61. After the introduction of the Coal Directive, Laoc finds itself in a difficult situation as its 

domestic electricity generation is dominated by coal-fired power plants. Following the 

adoption of  Law 66/2016, LEU also finds itself in a difficult position as many of its voters 

                                                 
60

 Facts ¶5 
61
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62

 ASNEC Directive, Preamble (2), p. 16 
63
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64
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actually think that fast phase-out will hurt Laocan economy and may even result in an 

electricity shortage.
65

 Now, a nation would not do something that would put it in a difficult 

place if they had a choice not to, in which they did not. Under the Founding Charter, they 

did not have a choice but to implement the Directive or they would be considered to have 

committed a serious breach. That is completely against the CBDR determined on Seoul 

Agreement. 

D. IN ANY EVENT, THE MEASURES ARE ATTRIBUTED TO THE COUNCIL 

62. Seoul Agreement is an Agreement dating 6 December 2015. The parties includes ASNEC 

and other parties including Laoc and Mercuria.
66

Art. 2 of Seoul Agreement states that the 

Agreement is to be implemented to reflect equity and the principle of common but 

differentiated responsibilities and respective capabilities
67

.  

63. Art. 4 paragraph 16 of the Seoul Agreement states: 

“Parties […] shall notify the secretariat of the terms of that agreement, including the 

emission level allocated to each Party within the relevant time period, when they 

communicate their nationally determined contributions.” 

64. Referring to both the Preamble and Art. 4, it is clear that ASNEC is a party to the 

agreement. In respect to the Agreement, ASNEC Directive was set out.  

65. Seoul Agreement did not set any standards for how much nationally determined 

contributions (NDC) made by its parties should be. In the other hand, ASNEC Directive, 

which was made to comply to Seoul Agreement stated on Art. 2 that “…ASNEC Member 

States shall collectively ensure that the share of energy from renewable sources in the 

Association‟s gross final consumption of energy in 2030 is at least 75%.” 

66. Now, looking back at Seoul Agreement, it is mentioned there should be a communication 

process done to determine the NDC. Owing to the fact that theoretically, according to the 

Agreement, here should be a communication between the parties to determine the NDC, 

but there was no procedures done in order to comply to the clause mentioned on the 

Agreement.  

                                                 
65

 Facts ¶24 
66
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67
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67. We would argue to resort to ARIO because ASNEC Founding Charter has referred to the 

usage of ARIO. Art. 120 of Founding Charter: 

“[…] When the Member States enforce or implement any legal acts of the 

Association, the attribution of conduct, as between the Member States and 

the Association, shall be governed, in particular, by Articles 6 and 7 of the 

Article on the Responsibility of International Organizations, mutatis 

mutandis.” 

68. Therefore, we would refer to Article 8 of the same Articles for reference of attribution of 

conduct to ASNEC. 

69. According to Art. 8 of ARIO: 

“The conduct of an organ or agent of an international organization shall be 

considered an act of that organization under international law if the organ or 

agent acts in an official capacity and within the overall functions of that 

organization, even in the conduct exceeds the authority of that organ or 

agent of contravenes instructions.” 

70. The article deals with ultra vires conduct of organs or agents of international organization. 

Ultra vires conduct may be within the competence of the organization, but exceed the 

authority of the acting organ or agent.
68

 

71. It counts as ultra vires due to the fact that ASNEC Founding Charter made it impossible 

for Laoc to not implement the Directive. A directive shall be binding
69

.  

72. The possibility of attributing to an international organization acts that an organ takes ultra 

vires has been admitted by the International Court of Justice in its advisory opinion on 

Certain expenses of the United Nations, in which the Court stated as follows: If it is agreed 

that the action in question is within the scope of the functions of the Organization but it is 

alleged that it has been initiated or carried out in a manner not in conformity with the 

division of functions among the several organs which the Charter [of the United Nations] 

prescribes, one moves to the internal plane, to the internal structure of the Organization. If 

the action was taken by the wrong organ, it was irregular as a matter of that internal 

structure, but this would not necessarily mean that the expense incurred was not an expense 

of the Organization. Both national and international law contemplate cases in which the 

body corporate or politic may be bound, as to third parties, by an ultra vires act of an 

agent.151 The fact that the Court considered that the United Nations would have to bear 

expenses deriving from ultra vires acts of an organ refects policy considerations that appear 

                                                 
68

 DARIO with commentary, Art. 8  p. 60 ¶1 
69

 ASNEC Founding Charter, Art. 115(3) 
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even stronger in relation to wrongful conduct. Denying attribution of conduct may deprive 

third parties of all redress, unless conduct could be attributed to a State or to another 

organization.
70

 

73. Art. 120 of the Founding Charter states:  

“The Association enforces or implements its legal acts through the organs of 

its Member States. When the Member States enforce or implement any legal 

acts of the Association, the attribution of conduct, as between the Member 

States and the Association, shall be governed, in particular, by Articles 6 

and 7 of the Article on the Responsibility of International Organizations, 

mutatis mutandis. “ 

74. Art. 120 is not the only article to mention about attribution to the association. Art. 124 

mentioned about attribution in detail, and that Member States have no option but to 

implement legal acts. 

75. Art. 124(1) of Founding Charter: 

“[…] may determine that there is a clear risk of a serious breach by a 

Member State of the ASNEC Charter, including the failure to enforce or 

implement a legal act of the Association in accordance with Articles 115 

and 120. […]” 

76. It is clear that the Association itself is the one to refer to attribution to itself (in any events 

a wrongful act occurs) due to the fact that its Member States have no options but to 

implement legal acts of the Association. The Association acts through its Member States, 

and its Member States have to abide by the rules mentioned on the Founding Charter, 

therefore it would count as an ultra vires conduct as it exceeds the authority of the 

Association. 

77. Thus, Respondent submits that the Tribunal should adjudge and declare that in any event, 

ASNEC is responsible for measures taken by the Respondent. 

 

  

                                                 
70

 DARIO with commentary, Art. 8  p. 61 ¶6 
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PART IV: MERITS 

I. THE RESPONDENT DID NOT BREACH THE FAIR AND EQUITABLE STANDARD 

78. In LG&E, the tribunal noted that the Fair and Equitable Treatment (“FET”) standard include 

a “stable and predictable investment environment”.
71

 While in Tecmed the tribunal bases the 

FET obligation to derive from good faith.
72

 The Thunderbolt tribunal elaborates the concept 

by defining the FET standard as a situation where a Contracting Party‟s conduct creates 

reasonable and justifiable expectations on the part of an investor (or investment) to act in 

reliance on said conduct, such that a failure by the (party) to honour those expectations could 

cause the investor (or investment) to suffer damages.
73

  

79. The Claimant has the burden of proof that it was not accorded the FET. The FET itself 

envisages conduct which goes far beyond the minimum standard in the Neer claim
74

 and the 

FET standard affords protection to a greater extent and according to a much more objective 

standard than any previously employed form of words. 

80. Regarding the stable and predictable investment environment, the Claimant seeks to hold the 

Respondent liable for its own decision. The Claimant alleges that the Respondent has 

breached the Claimant‟s rights of FET. However, this is not the case. The political situation 

within Laoc have been changing from the domination of pro-coal LWM to the now ruling 

pro-environment LEU in 2015.
75

 The Claimant was assigned the rights to T1 after the 

promulgation of Law 66/2016 where coal power plants were expected to be phased out.
76

 This 

shows the Claimant‟s lack of business acumen in purchasing the rights and obligations to T1 

for $150,000 in 2017 with the Law 66/2016 & Law 72/2016 already in place,
77

 yet the 

Claimant wishes to hold the Respondent liable under a FET claim. 

81. The Claimant cannot base off its claim because the Claimant itself knew that the regulation 

were already in place when it decided to purchase the rights and obligations to T1. Even if the 

Claimant bought the rights and obligation before the promulgation of the laws under the Coal 

Directive, the Claimant could have foreseen that Laoc is heading towards clean energy and 

that the LEU party is growing steadily to become the majority in the Parliament with LEU 
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focusing on environmental measures.
78

 Therefore, the Respondent didn‟t breach the FET 

standard. 

A. The Claimant does not meet the legitimate expectations standard 

82. The Parkerings Tribunal explains the legitimate expectations as: 

“In principle, an investor has a right to a certain stability and 

predictability of the legal environment of the investment ... 

Consequently, an investor must anticipate that the circumstances 

could change, and thus structure its investment in order to adapt it to 

the potential changes of legal environment”.
79

 

83. The Respondent also shares the view of the Saluka tribunal, where it stated: 

“No investor may reasonably expect that the circumstances prevailing 

at the time the investment is made remain totally unchanged. In order 

to determine whether frustration of the foreign investor‟s expectations 

was justified and reasonable, the host State‟s legitimate right 

subsequently to regulate domestic matters in the public interest must 

be taken into consideration as well”.
80

 

84. The Claimant cannot expect that the regulation of economic activities in Laoc will freeze, in 

contrast with a State‟s normal regulatory power and the evolutionary character of economic 

life.
81

 It is the Respondent‟s duty to act for the public interest of the State. Moreover, the 

Claimant‟s investment were operational since the license was granted and it will do so until 

the maximum time allowed by the Coal Directive in 2028.
82

 The Respondent did not act in 

bad faith to jeopardize the Claimant‟s investment as it voted against the Coal Directive, but 

was outvoted.
83

 And thus the Respondent had to comply with the Coal Directive to prevent 

sanctions.
84

 

85. The license of T1 itself stated that the license can be withdrawn or amended if T1 fails to 

comply with Laoc‟s legislation regarding the operation of power plants, and that the license 

shall remain valid as long as T1 is kept conformant with environmental regulations.
85

 The 

Claimant should have expected that a regulatory change could have happened. 

86. In the case of a State that decided to ban a subject of investment using its law for public 

purpose in a short time after the investment was operated, the Tribunal in Richmond states 
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that legitimate expectation, when invoked in situations other than one where the expectation 

relied on is distinctly one of consultation, to say that there may arise conditions in which, if 

policy is to be changed.
86

 In Sinfield, the Tribunal stated that prior consultation is required and 

is the most effective means of ensuring both parties exchange their positions on a particular 

issue.
87

 The Respondent did consult all investor in coal sector before promulgating Law 

66/2016 and Law 72/2016.
88

 

87. The ASNEC Council itself shares a view that in light of the climate change discussion within 

the Council, investors who only just recently built new coal plants should have foreseen 

changes in regulatory framework for coal-fired power plants.
89

 The Respondent did not act in 

bad faith to jeopardize the Claimant as its sole goal was only to fulfill its public interest of 

clean energy and to prevent and reduce the effects of the climate change that is causing the 

floods in Laoc. 

88. In the case of expectations growing out of statements by politicians, the Claimant can‟t rely 

on political statements made by Mr Ji-Yeong
90

 to claim that a FET standard and its legitimate 

expectations has been breached. In Continental, the tribunal sets out factors to determine 

whether a breach of FET had occurred, and states that political statements has the least legal 

value, regrettably and notoriously so.
91

 Therefore, statements by Mr. Ji-Yeong does not hold 

any legal value and does not give rise to any obligations of the State. 

89. Moreover, it is to be noted that the existence of a contractual rights and the existence of 

legitimate expectations are two separate issues.
92

 Not every hope amounts to an expectation 

and contracts involve expectations from each party that do not amount to expectations as 

understood in international law.
93

 Moreover, the legitimate expectation standard is derived 

from the conditions that were offered by the State to the investor at the time of the investment 

when the investor decided to invest.
94

 The Claimant weren‟t there when the investment 
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happened and the Claimant decided to “invest” after the promulgation of Law 66/2016 and 

Law 72/2016 

90. The Respondent also shares the view of the tribunal in Tecmed: 

“The Arbitral Tribunal considers that this provision of the Agreement, 

in light of the good faith principle established by international law, 

requires the Contracting Parties to provide to international investments 

treatment that does not affect the basic expectations that were taken 

into account by the foreign investor to make the investment”.
95 

91. In the case at hand, the Claimant was granted rights and obligations from the Assignment 

Agreement between the Claimant and MFNB, where the Respondent isn‟t involved in the 

agreement and at the time of the investment, the Claimant wasn‟t involved. Therefore, the 

Claimant does not possess legitimate expectations, MFNB does as it is the investor of T1 and 

the Claimant only possesses contractual rights to T1. Thus, the Claimant failed to meet the 

FET standard. 

B. The Claimant was accorded full protection and security 

92. The „full protection and security‟ is interchangeable with “constant protection and security”.
96

 

This clause imposes certain obligations on the host state to protect investments.
97

 The State‟s 

obligation is to protect its investors from physical damages to their property.
98

 In BG Group, 

the Tribunal found that the standard is restricted to protection from physical hazard, and that 

its “inappropriate to depart from the originally understood standard of protection and constant 

security”.
99

 However, the obligation might also extend to accord legal protections, where no 

physical damage occurs.
100

 

93. The Tribunal in Azurix described that such legal protection include “the stability afforded by a 

secure investment environment.”
101

 Such protection is the duty of protection and security that 

extends to providing a legal framework that offers legal protection to investors.
102

 

94. The T1 clearly does not suffer and shall not suffer physical damages and therefore the 

traditional standard have not been breached. For the expanded standard that includes legal 

protection, Laoc have ratified the ASNEC EIT and therefore had undertaken an obligation to 
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offer legal protection to investors. Article II of the EIT offers fair and equitable treatment, 

constant protection and security, and protection against discriminatory and unreasonable 

treatment.
103

 Laoc have also undertaken obligations to protect its investors against 

expropriation.
104

 Therefore, the Respondent have accorded the Claimant such protection. 

C. Respondent’s actions were not discriminatory and unreasonable 

95. In the ASNEC EIT, no definition for discriminatory and unreasonableness was stated in the 

text of the treaty. Unreasonableness and arbitrariness are interchangeable
105

 and to understand 

the concept of arbitrariness the ICJ had formulated a test in the ELSI case where it describes it 

as a wilful disregard of due process of law, an act which shocks, or at least surprises, a sense 

of juridical propriety.
106

 

96. Another definition of arbitrariness is found in Lemire, where it defined arbitrariness as: 

a. a measure that inflicts damage on the investor without serving any 

apparent legitimate purpose;  

b. a measure that is not based on legal standards but on discretion, prejudice 

or personal preference;  

c. a measure taken for reasons that are different from those put forward by 

the decision maker;  

d. a measure taken in wilful disregard of due process and proper 

procedure.
107

 

97. An example of an arbitrary measure by a State can be found in Lauder, where it described: 

“Such acts consisted in forcing a private investor in the newly-privatized 

company that held the state television license to exchange a direct 

participation in the company for a contractual relationship.
108

 

98. This is different when compared to the Genin tribunal where the tribunal found no 

arbitrariness in the alleged measures. In Genin, Estonia was exercising its statutory 

obligations to regulate the banking sector and therefore isn‟t arbitrary.
109

 The circumstances 
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prevailing in Estonia at that time justified its action and the regulation enacted by Estonia 

reflects a “clear and legitimate public purpose”
110

 

99. Another example can be found in El Paso, where it is considered that Argentine‟s measures 

weren‟t arbitrary because it was reasonable, consistent with the aim pursued, and had the 

desired result. 
111

 

100. When looking at the definition stated in Lemire, the measure set by Laoc has a legitimate 

purpose to comply with its international obligation and to mitigate the effects of climate 

change and the floods happening in Laoc,
112

 it is not based on prejudice. The measures taken 

aren‟t different from what ASNEC envisioned.
113

 And the measure weren‟t taken in wilful 

disregard of due process and proper procedure. 

101. In the case at hand, there is similar circumstances between the case in Genin and the 

present case. Laoc was exercising its obligations to regulate the energy sector and the 

circumstances present in Laoc
114

 justified its actions and Law 66/2016 along with Law 

72/2016 was enacted for legitimate public purpose. This is different with the situation in 

Lauder, there was no forceful act by Laoc. Instead, Laoc have consulted prior to the 

promulgation of Law 66/2016 and Law 72/2016.
115

 Laoc also sets the maximum time allowed 

by the Coal Directive,
116

 hence T1 can still operate until the complete phase-out of coal-fired 

power plants. 

102. The measures enacted by Laoc weren‟t done out of arbitrariness as it was the public 

interest of the State, and consistent with the aim set by Seoul Agreement and the Coal 

Directive.
117

 As for the result, the Claimant cannot hold the Respondent liable as there needs 

to be time for the measures to be working and bear its desired results. Therefore, the 

Respondent‟s actions weren‟t arbitrary. 

103. As for discriminatory treatment, a measure is considered discriminatory if a) „the intent 

of the measure is to discriminate‟, or (b) „if the measure has a discriminatory effect‟.
118

 The 
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key is in the “unequal treatment.”
119

 Such discriminatory measures must result in treatment of 

an investor that is different from other investors in similar or comparable situation, and that 

there is no reasonable basis for such different treatment.
120

 

104. This is not the case for Laoc, the Law 66/2016 and Law 72/2016 applies to all coal-fired 

power plants without exceptions.
121

 The Claimant weren‟t singled out. Therefore, the 

Respondent had not acted in a discriminatory manner that would differentiate the Claimant 

from other coal-fired power plants. 

II. RESPONDENT’S ACTIONS WERE NECESSARY 

105. The Claimant cannot hold the Respondent liable for complying with its international 

obligations. The Coal Directive required the Respondent to change its legal framework to 

prioritize renewable sources of energy. The Law 66/2016 was enacted to comply with Article 

7 of the directive whereas the Law 72/2016 was enacted to comply with Article 3 of the 

directive.
122

 All Member States of ASNEC have implemented measures for the Coal Directive 

and none have been considered failed to comply with the directive.
123

 

106. Even so, Laoc has objected the directive but was outvoted. Laoc also set the maximum 

deadline to help with its investors of coal sectors
124

, Therefore it did not act in bad faith. 

Article 61 of the ASNEC EIT also allows the enactment of measures necessary to protect 

human life and/or health. The floods have taken 85 thousand human lives and therefore Laoc 

enacts Law 66/2016 and Law 72/2016 to mitigate the floods to protect its citizens. However, 

if the Claimant wishes to hold the Respondent liable, it cannot done so because the 

respondent‟s actions are precluded under International Law. 

A. The Respondent’s actions are precluded under International Law 

107. Customary international law recognizes that States are precluded from wrongfulness on 

certain conditions under certain circumstances. Respondent‟s actions with respect to the Law 

66/2016 and Law 72/2016 are justified under customary international law as reflected in the 

Article 25 of ILC Articles on State Responsibility. 
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108. FET are based on the conditions at the time of the investment and in the event of infringement 

by the host State, there will be a duty to compensate the investor unless caused by the state of 

necessity.
125

  

109. The Respondent submits that its actions are precluded under the plea of necessity 

encapsulated in Article 25 of the ILC Articles which states: 

1. Necessity may not be invoked by a State as a ground for precluding the 

wrongfulness of an act not in conformity with an international obligation of that 

State unless the act: 

(a) is the only way for the State to safeguard an essential interest against a 

grave and imminent peril; and  

(b) does not seriously impair an essential interest of the State or States 

towards which the obligation exists, or of the international community as a 

whole.  

2. In any case, necessity may not be invoked by a State as a ground for 

precluding wrongfulness if:  

(a) the international obligation in question excludes the possibility of 

invoking necessity; or  

(b) the State has contributed to the situation of necessity.
126

 

110. For Respondent‟s actions to be precluded, such action shall be the “only way” to 

safeguard an essential interest “against a grave and imminent peril”. The floods that has been 

happening at Laoc are noted to be a byproduct of the coal energy activities under its 

jurisdiction according to the Task Force.
127

 There is no other way that would satisfy both 

compliance to its international obligations on the Coal Directive,
128

 ASNEC Founding 

Charter,
129

 and Laoc‟s own essential interest.  

111. Although there wasn‟t empirical evidence, the international environmental law of 

Precautionary Principle indicates that States shall erect measures to prevent environmental 

degradation in spite of the lack of full scientific certainty. This principle have crystallized into 

Principle 15 of Rio Declaration where it stated that “Where there are threats of serious or 

irreversible damage, lack of full scientific certainty shall not be used as a reason for 

postponing cost-effective measures to prevent environmental degradation.”
130

 And this 

principle have crystallized into customary international law as adopted by many domestic and 
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international legal instruments such as the 1946 International Whaling Convention, 1972 

Antarctic Seals Convention, 1972 World Heritage Convention, 1972 London Convention, 

1979 Bonn Convention, etc.
131

 

112. Laoc applied such measures in the form of Law 66/2016 and Law 72/2016. The Law 

66/2016 was to reduce and finally phase out the use of coal-fired power plants and having 

clean, renewable energy to take its place to safeguard Laoc‟s essential interest on doing its 

part to reduce and reverse the effects of climate change and to mitigate the floods that have 

been happening within the State. Law 72/2016 was promulgated to boost the adoption of the 

renewable energy by inviting investors to invest in the renewable energy sector.
132

 The 

renewable energy sector is the future of energy generation and unlike coal-fired power plants, 

is much more sustainable and lasts longer than unrenewable energy.  

113. This is the only way for Laoc to quickly promote renewable energy plants as the country 

is filled with unsustainable coal-fired plants
133

 and to prevent the effect of climate change by 

stopping new development of unsustainable energy power plants. 

114. By promoting renewable energy due to the enactment of Law 66/2016 & Law 72/2016, 

what Laoc did is also in accordance with the sustainable development principle which is the 

basis of many environmental legal instrument and agendas for future generations for the 

control of emmissions of greenhouse and other gases by relying on renewable sources of 

energy.
134

 

115. Therefore, Laoc acted in good faith and enacted Law 66/2016 & Law 72/2016 out of its 

international obligations and is precluded by the plea of necessity as it is the only way for it to 

protect its essential interest.  

B. The Claimant is exempted from Compensation. 

116. The Claimant cannot hold the Respondent liable for something done out of necessity, and 

thus, exempted by the plea of necessity, the Respondent is not liable to pay the Claimant 

compensation. Moreover, Article 7.3 of the Coal Directive clarifies that “Member States shall 

pay no compensation to owners and/or operators of coal-fired power plants subject to 
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measures adopted by the Member States under Article 7(1).”
135

 Compensation under the 

ASNEC EIT only covers compensation for expropriation.
136

  

117. The Claimant may claim for compensation for an FET breach. International tribunals has 

been applying the Chorzow Factory principle which confirms that treaty breaches gives rise to 

the obligation to compensation.
137

 This requires the claimant to prove the economic harm that 

they cause in an amount equivalent to the losses caused by the measure in question.
138

 

118. Based on the standard set in Chorzow, an FET breach may give rise for the Respondent to 

compensate the Claimant with the Claimant having the burden of proof to prove the economic 

harm. Finally, as stated above, the Claimant does not meet the FET Standard and therefore 

lacks the rights to receive compensation.  
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