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STATEMENT OF FACTS 

1. The Claimant, Goliath National Bank, is a joint-stock company with its registered office 

in Mercuria. All significant shareholders of GNB are large institutional investors located 

in Europe and the United States. 

2. The Respondent, the Republic of Laoc, is a developed parliamentary republic. Before 

2012, it had been a coal-oriented industry and the majority of its domestic electricity was 

produced by coal-fired power plants. However, there has been a rapid transition into 

renewable energy sources employed by its neighboring states in the ASNEC region since 

the mid-2000 years. 

3. In August 2009, Mountaintop, a company incorporated in Mercuria, was approved by the 

Laocan authorities to construct a 850MW coal-fired power plant named Ticadia-1. 

Mountaintop’s Laocan subsidiary, Ticadia-1 LLC, was established to operate the 

construction. The construction required capital expenditure of approximately USD 1 

billion. 

4. On December 1, 2010, the Financing Agreement was concluded between Mountaintop, 

Ticadia-1 LLC and MFNB despite some disagreements in the Board of MFNB. 

Accordingly, MFNB shall provide a loan of USD 600 million to Ticadia-1 LLC and 

Mountaintop shall act as guarantor in case of default or when the pledged assets dropped 

their value and MFNB waived its right to demand additional security. On December 15, 

2010, the construction was initiated. 

5. On February 3 and June 21, 2012, Respondent became a member of ASNEC and a 

Contracting Party to the ASNEC Treaty respectively. 

6. On September 25, 2014, Ticadia-1 was put into operation. 

7. In 2015, the majority of Laocan Parliament was shifted from the Laocan Workers 

Movement to an alliance consisting of the Laocan Environmental Union and several green 

parties to adopt a green agenda which reflected the realization of the contribution of coal 

emissions to many natural disasters the country had been suffering from.  

8. On January 11, 2016, Respondent ratified the Seoul Agreement as a result of internal and 

regional pressure. 

9. On February 17, 2016, the Coal Directive was adopted by the ASNEC Council 

notwithstanding Respondent’s disapproval vote. The Directive required all ASNEC 
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Member States to reduce the percentage of its final gross production of energy from coal-

fired power plants to 0 by December 31, 2028. 

10. On July 6, 2016, Respondent promulgated Law 66/2016 following the order of the Coal 

Directive which sets out the maximum deadline for the coal phase-out which is 12 years 

from its enactment.  

11. Later on December 5, 2016, Respondent further adopted Law 72/2016 in an attempt to 

provide a framework for the energy transition to reach the binding 75% goal of renewable 

energy shares in 2030 set out by the Coal Directive . 

12. In 2017, MFNB’s experts estimated that the market value of the pledged assets dropped 

enough to require Mountaintop to honor the guarantee. However, Mountaintop refused 

to pay the loan and was sued by MFNB before an ICC arbitral tribunal which confirmed 

that the scope of guarantee did not extend to anthropogenic events. After losing to 

Mountaintop in the said arbitration, MFNB continued to initiate an arbitration against 

Respondent. 

13. On July 1, 2017, to avoid insolvency, MFNB and Claimant entered into an Assignment 

Agreement. It stated that all rights and claims under the Financing Agreement were 

assigned to Claimant in exchange for the payment of USD 150 million. Respondent was 

only made known of the Financing Agreement after it had been executed.  

14. On January 31, 2019, Claimant filed its request for arbitration before the Korean 

Commercial Arbitration Board in accordance with the UNCITRAL Rules 2010 and the 

Official Rules of the Foreign Direct Investment International Arbitration Moot. In the 

request, Claimant nominated Perry Mason as its arbitrator.  

15. After being aware of the article “First Investment Arbitration Award concerning Climate Change 

Measures”, published by International Arbitration news on June 2, 2019 and Mr. Mason’s 

related social media post, Respondent found out that Mr. Mason was an arbitrator in the 

Hewer Plant JSC v. Wellfalcon whose factual and legal backgrounds were very similar to the 

present case.  

16. Subsequently, on June 16, 2019, Respondent filed a challenge against Mr. Mason for his 

lack of impartiality due to his negative view on environmental concerns as well as climate 

change treaties and his previous participation in the Hewer Plant JSC v. Wellfalcon. 
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ARGUMENTS 

JURIS 

I. MR. MASON MUST BE REMOVED FROM THE TRIBUNAL DUE TO 

MANIFEST LACK OF IMPARTIALITY 

17. Mr. Mason must be removed from the Tribunal as he lacks impartiality for three reasons: 

Respondent did not waive its right to challenge Mr. Mason (A), his interview to The 

Arbitration Station and appointment in the case of Hewer give rise to an appearance of 

bias and prejudgment (B), and his failure to disclose gives rise to an appearance of bias 

(C). 

A. Respondent did not waive its right to challenge Mr. Mason 

18. Respondent exercised its right to challenge Mr. Mason in a timely manner when it 

submitted Respondent’s challenge of Perry Mason on June 16, 2019.1 The challenge is 

based on Mr. Mason’s interview, previously similar appointment and non-disclosure which 

present doubts as to his impartiality. It is upon the challenging party to adhere to the time 

requirement under the UNCITRAL Arbitration Rules to successfully raise its challenge. 

Otherwise, if the challenge is raised after the permitted period of time, the challenging 

party has waived its right to challenge. 

19. Respondent’s right to challenge Mr. Mason is conferred by Article 12 UNCITRAL 

Arbitration Rules if circumstances exist that give rise to justifiable doubts as to his 

impartiality. It has exercised its right by complying with the time limit for such a challenge. 

Article 13.1 UNCITRAL Arbitration Rules articulates that: 

“A party that intends to challenge an arbitrator shall send notice of its challenge 

within 15 days after it has been notified of the appointment of the challenged 

arbitrator, or within 15 days after the circumstances mentioned in articles 11 and 

12 became known to that party.” 

20. Pursuant to this provision, the time limit to send a notice of challenge is calculated in two 

ways: either within 15 days from the date of his or her appointment or within 15 days from 

the date the challenging party acknowledges the circumstances likely to give rise to 

justifiable doubts as to his or her independence or impartiality. The word “or” is a 

 
1 Respondent’s challenge of Perry Mason, 44. 
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conjunction indicating an alternative,2 which means the challenge must be raised within 

one of the two time limits in order to be effectively constituted. Respondent was aware of 

the aforementioned circumstances via an article and filed its challenge within 15 days 

thereafter. 

21. As Mr. Mason breached his duty to disclose as required by Article 11 UNCITRAL 

Arbitration Rules, Respondent only came to realization, with recourse to an International 

Arbitration News article dated on June 2, 2019, that he was involved in an interview and 

an arbitral proceeding named Hewer which menace his impartiality. Although the 

interview took place on May 9 2018 and the Hewer award was rendered on May 1, 2019,3 

they became known to Respondent at the time of the article.4 The challenge of Mr. Mason 

was filed on June 16, 2019 which is 14 days after the article was published and hence 

conformed to the time limit under Article 13 UNCITRAL Arbitration Rules. As a result, 

Respondent’s right to challenge Mr. Mason was duly exercised. 

B. Mr. Mason’s interview and appointment in Hewer Plants JSC v. Wellfalcon give rise to 

an appearance of bias and prejudgment 

22. Mr. Mason’s participation in the interview and Hewer impairs his ability to decide 

impartially. First, his expressions in the interview imply an appearance of bias and 

prejudgment (1). Second, his appointment in Hewer per se creates an appearance of 

prejudgment (2). However, in the event that these two circumstances individually do not 

amount to an appearance of partiality, they collectively give rise to such an appearance (3). 

1. Mr. Mason’s interview gives rise to an appearance of bias and prejudgment 

23. Mr. Mason’s opinions expressed in an interview featured on The Arbitration Station 

podcast in May 2018 create an appearance of bias and prejudgment in the eye of a 

reasonable third person. He was vocal about states’ actions in the name of the environment 

towards investment, the key issue of this arbitral proceeding, which poses an appearance 

of partiality. This appearance suffices to remove Mr. Mason from his office. 

24. Mr. Mason’s duty to remain impartial and independent throughout the proceeding is 

recognized in the General Standard (1) IBA Guidelines as well as Article 4 Code of 

 
2 Merriam-Webster Dictionary. 
3 R-8, R-9. 
4 Respondent’s challenge of Perry Mason, 45. 
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Conduct. General Standard (2)(b) IBA Guidelines instructs the objective test, or in other 

words, the “reasonable third person test” to be applied to disqualify an arbitrator.5 

25. One can only be removed if a reasonable third person would conclude from the facts that 

he or she is unable to sit independently and impartially. Many arbitral tribunals and courts 

have found that the actual dependence or partiality is irrelevant in terms of disqualification 

and that the appearance of dependence or partiality is the conclusive element of an 

arbitrator’s removal.6 In Perenco, the tribunal furthered this finding and delivered an award 

affirming that the appearance of impartiality could be inferred from a judge’s public 

opinions in an interview, although he did not mention any of the parties or give a specific 

opinion on the outcome of the pending proceeding.7 Mr. Mason has appeared to have bias 

and prejudgment by giving professional opinions directly relating to the present case.  

26. When being asked whether “Climate Change Arbitration” could be a prospective area for 

the young practitioners, Mr. Mason explained how typical states resorted to climate change 

arguments to defend their actions and climate change was not worthwhile for the next 

generation to rehearse the police power doctrine. He came to the conclusion that young 

practitioners should broaden their choices instead of focusing on this area.8 His statements 

imply that climate change is not a genuine concern to be able to justify the police power 

doctrine, or in other words, states’ right to regulate in the future. Were states to refer to 

climate change to support their preference of environment over investments, they might 

lose their arguments since climate change was becoming paltry to warrant regulatory rights. 

As Respondent is being alleged to refer to climate change arguments to excuse their 

mistreatment of foreign investment, these expressions give rise to a strong appearance of 

prejudgment due to their relevance to the merits of the present case. 

27. In addition, his attitude toward climate change treaties arouses suspicion that he took the 

view that they should not be considered treaties at all. He opined that a case should be 

best understood from the financial side,9 which is possible to infer a bias in favor of 

investors. Investors’ financial interest should take precedence over anything else, including 

environmental concern and public interest. Thus, a reasonable third person can conclude 

that Mr. Mason’s opinions insinuate an appearance of unfavorable view of states. 

 
5 Born, 1477. 
6 Article 3 IBA Ethics; Born, 1481; Commonwealth Coatings; Compañiá de Aguas, ¶ 25; Caratube, ¶ 57. 
7 Perenco, ¶ 48-58. 
8 R-8, 49. 
9 R-8, 49. 
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28. In light of the above, Mr. Mason’s public expressions in the interview to the Arbitration 

Station do not constitute a finding that he actually is biased and has already prejudged the 

case at issue. Notwithstanding that, from the view of a reasonable informed third person, 

they give rise to an appearance of bias and prejudgment. 

2. Mr. Mason’s involvement in Hewer Plants JSC v. Wellfalcon constitutes an 

appearance of prejudgment 

29. Before this current arbitral proceeding, Mr. Mason was a claimant-appointed arbitrator in 

Hewer which shares similar factual background and legal issues with the proceeding at 

hand. His continuing participation in the latter may suffer a significant risk of prejudgment 

owing to the similarities. 

30. Again, the appearance of prejudgment is adequate to remove an arbitrator and can be a 

result of his or her participation in similar arbitrations. The tribunal in Caratube deemed 

that the challenged arbitrator was involved in a previous proceeding whose facts and legal 

issues were comparable to the pending one and he must be disqualified accordingly.10 

31. The present arbitration and the Hewer case deal with similar factual circumstances.11 Both 

cases stemmed from sovereign states phasing out all coal-fired power plants in its territory 

whilst exercising its regulatory right to protect the environment. These states are members 

of ASNEC whose directive is binding on its Member States and the coal phase-out was 

their compliance with the ASNEC’s Directive 66/2016. They also set the maximum 

deadline for the coal phase-out.12 Claimants of these two arbitrations are foreign investors 

within the ASNEC area making investments before the creation of the ASNEC Treaty. 

Moreover, there are legal resemblances between the two cases which are the breach of the 

duty to provide fair and equitable treatment and the attribution of the coal phase-out.13 

32. Due to these similarities, Mr. Mason’s objectivity in the present case would likely be 

besmirched. That Hewer is the first and only award so far in the series of ASNEC climate 

change arbitrations makes it a reliable source for this tribunal to refer to. As the final 

decision must be based on the facts and the facts of the two cases are analogous, Mr. 

Mason is likely to apply the same reasoning he used to the present proceeding. Through 

his appointment in the Hewer case, Mr. Mason was privy to knowledge that is pertinent 

 
10 Caratube, ¶ 78-82, 90-91. 
11 Statements of uncontested facts, ¶ 32. 
12 R-9, 50. 
13 R-9, 50. 
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to this case and can produce a risk of prejudgment.14 From a reasonable third person’s 

view, there is a possibility that he has formed a decision in his mind in terms of the 

outcome of this case regardless of its pure merits. 

33. Based on the foregoing, the Hewer case and the present one have factual and legal 

similarities which are sufficient to cost Mr. Mason his office. A third person can come to 

the conclusion that Mr. Mason has appeared to prejudge the present dispute by reason of 

his involvement in the Hewer case. 

3. Even if these circumstances individually do not give rise to Mr. Mason’s lack of 

impartiality, in the alternative, they collectively give rise to justifiable doubts as to 

his impartiality 

34. In the event that this tribunal finds that Mr. Mason’s interview and participation in Hewer 

independently do not amount to his lack of impartiality, Respondent will instead 

demonstrate that they collectively give rise to an appearance of bias and prejudgment. 

35. The juxtaposition of the comments in the interview to The Arbitration Station would lead 

a reasonable third person to three theories. First, the ability of climate change arguments 

to defend states’ right to regulate will be diminished in the future and consequently, the 

next generation will not need to rehearse the police power doctrine. Second, it is debatable 

that climate change treaties should be considered treaties at all as if climate change is 

essential enough to be governed by a treaty or if a treaty can help improve climate. Third, 

as the financial side of a project should be the priority when resolving a case, foreign 

investors’ financial interest should prevail over public interest. Furthermore, the risk of 

predisposition is reiterated by Mr. Mason’s appointment in the Hewer case. The similarities 

in factual and legal issues between Hewer and the present case are so relevant to the finding 

of the latter that Mr. Mason may already have a solution of his own with the help of prior 

knowledge in Hewer exposed to him. 

36. In sum, Mr. Mason’s interview and similar appointment have cumulatively led a reasonable 

person to believe that he has a bias and prejudgment. Therefore, his impartiality is 

immensely undermined and he must be removed from this tribunal accordingly. 

 
14 Caratube, ¶ 90. 
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C. Mr. Mason’s failure to disclose gives rise to an appearance of bias 

37. Mr. Mason’s non-disclosure is as troublesome as the undisclosed circumstances given that 

a risk of bias may arise therefrom.15 Article 4.1 IBA Rules of Ethics provides as follows: 

“Failure to make such disclosure creates an appearance of bias, and may of itself 

be a ground for disqualification even though the non-disclosed facts or 

circumstances would not of themselves justify disqualification.” 

38. In contrast to Mr. Mason’s belief that he had complied with the disclosure obligation under 

Article 11 UNCITRAL Arbitration Rules,16 he failed to disclose circumstances likely to 

give rise to justifiable doubts i.e. his interview to the Arbitration Station and appointment 

in Hewer. 

39. The above interpretation of Mr. Mason’s interview and involvement in Hewer has shown 

that these circumstances, whether independently or collectively, give rise to justifiable 

doubts as to his impartiality rather than his independence. However, none of them were 

disclosed by Mr. Mason as required by the UNCITRAL Arbitration Rules. Despite that 

these circumstances took place separately and later were simultaneously available on the 

International Arbitration News article, he was not released from his duty to disclose 

them.17 

40. An arbitrator has the obligation to disclose circumstances likely to give rise to justifiable 

doubts as to his or her impartiality or independence when that person is “approached in 

connection with his or her possible appointment as an arbitrator” and  without delay “from 

the time of his or her appointment and throughout the arbitral proceedings.”18 

Alternatively, Code of Conduct imposes on an arbitrator “a continuing duty to promptly 

make disclosures” which shall include: 

“(c) All ISDS (and other international arbitration) cases in which the candidate or 

adjudicator has been or is currently involved as counsel, arbitrator, annulment 

committee member, expert, (conciliator and mediator); and 

(d) A list of all publications by the adjudicator or candidate (and their relevant 

public speeches).”19 

 
15 Born, 1524. 
16 Mason’s response to Respondent’s challenge, 52. 
17 Dommo Energia. 
18 Art. 11 UNCITRAL Arbitration Rules. 
19 Art. 5 Code of Conduct. 
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41. During the present proceeding, Mr. Mason has never disclosed his recent involvement in 

Hewer, an ISDS case dealing with similar facts and laws, and his public comments in the 

interview to The Arbitration Station which purport to impair his impartiality. The only 

circumstance disclosed after the challenge had been brought was his appointment in C-

Energy LLC v. Wellfalcon whose award is pending.20 Nonetheless, the publicly scattered 

information about Mr. Mason’s interview and previous appointments cannot be deemed 

to be easily accessible enough to discharge him from his duty to disclose.21 Thus, he failed 

to promptly make disclosures during his appointment. 

42. In addition to an arbitrator’s failure to disclose, the influence of the parties when selecting 

their arbitrators is a supplementary element to reinforce such an appearance.22 In Burlington, 

the Supreme Court of Texas decided that when the parties to the dispute selected their 

arbitrators, including a neutral arbitrator, an impression of partiality could arise if the 

selected arbitrators failed to make disclosures.23 And in this case, Mr. Mason was explicitly 

selected by Claimant. 

43. Ultimately, Mr. Mason, a party-appointed arbitrator, failed to comply with his duty to 

disclose. The non-disclosure per se raises questions to Mr. Mason’s impartiality even if the 

above undisclosed circumstances do not amount to an impression of bias.24 His 

participation in the present case can weaken the integrity of the arbitral process and he, 

therefore, must be recused. 

II. THE TRIBUNAL LACKS JURISDICTION OVER THE PRESENT DISPUTE 

44. Respondent objects to the jurisdiction of the arbitral tribunal established under the 

UNCITRAL Arbitration Rules and Article X ASNEC Treaty as Claimant is not entitled to 

bring claims under the ASNEC Treaty. 

45. Disputes under the ASNEC Treaty can only be instituted between a Contracting Party and 

an investor of another Contracting Party.25 An investor of a Contracting Party is defined 

as “a company or other organization organized in accordance with the law applicable in 

that Contracting Party.”26 

 
20 Perry Mason’s response to Respondent’s challenge; PO 3, 70. 
21 Dommo Energia. 
22 Burlington, 637; Crow, 222. 
23 Burlington, 637-638. 
24 Art. 4.1 Rules of Ethics; Burlington, 636. 
25 Art. X ASNEC Treaty. 
26 Art. I(4)(b) ASNEC Treaty. 



 

 

10 
 

46. Claimant only has its registered office in Mercuria while its significant shareholders are 

investors located in Europe and the United States.27 The mere existence of the registered 

office of Claimant whose controllers are not Mercurian cannot suffice an effective seat 

and thus cannot make Claimant a qualified investor under the ASNEC Treaty. 

47. Failure to qualify as an investor at the time of filing and also at the time of the alleged 

breach invalidates the assignment of claims. Therefore, both the jurisdiction rationae 

personae and rationae temporis have not been met.28 

48. Nonetheless, Claimant has no standing regardless of a finding that it is indeed a protected 

investor for the reason that treaty claims against Respondent were not successfully 

assigned to it. There are restrictions on the assignment of treaty claims imposed by 

international law.29 In the present proceeding, the transfer of intuitus personae claims for the 

purpose of maintaining litigation without genuine intention of investing does not make 

Claimant a successor to these claims. 

49. Respondent subsequently submits that the tribunal must decline its jurisdiction over the 

dispute for two reasons: First, Claimant is not a protected investor under the ASNEC 

Treaty (A), and second, Claimant does not have any claims against Respondent (B). 

A. Claimant is not a protected investor under the ASNEC Treaty 

50. With regard to the nationality of investors as companies or other organizations, the 

ASNEC Treaty adopts the test of the place of constitution in accordance with the law 

applicable in the home state.30 The mere presence of Claimant’s registered office in 

Mercuria without its compliance with Mercurian law does not satisfy the definition of 

investor under the ASNEC Treaty. 

51. Thus, Claimant’s place of constitution is insufficient to establish its Mercurian nationality 

(1). Meanwhile, the ASNEC Treaty provides for an additional test to define investor 

nationality (2). Due to the lack of genuine connection with Mercuria, Claimant cannot 

benefit from the protection of the ASNEC Treaty (3). 

 
27 C-12, Statements of uncontested facts, ¶ 30. 
28 Goh, 35. 
29 Rubino-Sammartano, 97-99; Goh, 26-35, Wehland, 567-575. 
30 Art. I(4) ASNEC Treaty; OECD, 19-20. 
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1. Claimant’s place of constitution is insufficient to establish its Mercurian nationality 

52. Article I(4) ASNEC Treaty defining an “investor of a Contracting Party” is not the only 

provision dictating the requirement for the protection of investors. The VCLT establishes 

that: 

“a treaty shall be interpreted in good faith in accordance with the ordinary meaning 

to be given to the terms of the treaty in their context and in the light of its object 

and purpose.”31 

53. In terms of the context of Article I(4) ASNEC Treaty, the determination of the nationality 

of an organization refers to the test of constitution in accordance with a Contracting 

Party’s law. It goes without saying that the adherence of the constitution of Claimant’s 

registered office to the law of the Mercuria is a prerequisite for its protection. 

54. However, reference to Mercurian law is unfeasible and the only fact indicative of the 

location of Claimant’s registered office does not suffice a finding that the office was 

organized in accordance with Mercurian law. Therefore, the application of the test of 

constitution pursuant to the context of Article I(4) ASNEC Treaty would bar the tribunal 

to properly determine Claimant’s nationality. 

55. Even if the tribunal observed that the available facts could draw a conclusion that Claimant 

is a Mercurian national by reference to the test of constitution in accordance with 

Mercurian law, the application of such test would be inconsistent with the ASNEC Treaty’s 

object and purpose. 

56. The ASNEC Treaty’s object and purpose can be found in its preamble which provides for, 

inter alia, “promoting intra-ASNEC investment flows.”32 It is reasonable to note that the 

ASNEC Treaty aims at encouraging investment flows within the ASNEC Region for the 

sake of the Region’s economic development. The movement of capital must occur among 

the Contracting Parties to qualify for protection. 

57. The source of capital of Claimant’s registered office is placed in the hands of investors 

from Europe and the United States.33 Were the tribunal to conclude that Claimant is a 

Mercurian national with recourse to the test above, the scope of the ASNEC Treaty’s 

protection would extend to investors it did not intend to protect. Hence, in order to avoid 

 
31 Art. 31.1 VCLT. 
32 Preamble, ASNEC Treaty. 
33 Statements of uncontested facts, ¶ 30. 
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that consequence, the test of constitution cannot and should not establish Claimant’s 

nationality. 

2. The ASNEC Treaty provides for an additional test to define investor nationality 

58. The ASNEC Treaty’s object and purpose yet resorts to another test by reflection of its 

title: “Treaty Concerning the Encouragement and Reciprocal Protection of Investments 

in the ASNEC Region” which avers the reciprocal nature of the ASNEC Treaty. The 

tribunal in Standard Chartered found that the presence of the words “reciprocal 

protection” and “reciprocal” demands the investor to have a genuine connection with its 

home state, otherwise, it would be hard to imagine how reciprocity works when an investor 

of a non Contracting Party can claim protection like one of a Contracting Party.34 

59. All things considered, in light of the ASNEC Treaty’s object and purpose, Claimant’s 

genuine connection with Mercuria is relevant for the tribunal to assess to determine its 

nationality. 

3. The lack of genuine connection with Mercuria sustains Claimant’s failure to qualify 

as an investor 

60. The genuine connection is established through a bond of economic substance between the 

investor and the state whose nationality it claims.35 Such a bond may include effective 

control over corporation by nationals of that state.36 The control element has been 

scrupulously defined by the tribunal in Aguas del Tunari as legal control, rather than actual 

control.37 Therefore, Claimant’s nationality lies within whoever has the legal capacity to 

control it. 

61. Apart from the fact that Claimant has its registered office on the territory of Mercuria, 

there is no link between Claimant and Mercuria. Whilst, there is an overt connection 

between Claimant and Europe and the United States where its significant shareholders are 

situated.38 The outstanding shareholding has granted these investors the legal capacity to 

control Claimant’s business. 

62. As a consequence, Claimant fails to display a genuine connection with Mercuria. On the 

contrary, a bond of economic substance exists between Claimant and countries not being 

 
34 Standard Chartered, ¶ 267-270. 
35 Dolzer & Schreuer, 47. 
36 Dolzer & Schreuer, 49. 
37 Aguas del Tunari, ¶ 264. 
38 Statements of uncontested facts, ¶ 30. 
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Contracting Parties to the ASNEC Treaty. Whether Claimant is a national of Europe or 

the United States, the ASNEC Treaty’s scope of protection does not cover investors from 

these countries. Hence, pursuant to the requirement inferred from the ASNEC Treaty’s 

object and purpose, Claimant lacks a bona fide connection with the state in which its 

registered office was organized and cannot be found to be a qualified investor having 

Mercurian nationality to invoke protection. 

B. Claimant has no claims under the ASNEC Treaty against Respondent 

63. Claims against the Republic of Laoc were initially about to be pursued by MFNB and were 

later assigned by it to Claimant to avoid insolvency.39 However, contrary to Claimant’s 

argument that it was the legal successor to MFNB in all matters covered by the Assignment 

Agreement,40 it did not effectively consume any claims for two reasons: treaty claims are 

unassignable under international law (1) and the assignment transaction was an abuse of 

process (2). 

1. Treaty claims are unassignable under international law 

64. According to the Assignment Agreement, all rights and claims, including claims against 

the Republic of Laoc, were assigned by MFNB to Claimant.41 The governing law of the 

agreement is the laws of the Mercuria and, where necessary, relevant rules of international 

law.42 Despite its consistency with all provisions of Mercurian law,43 under international 

law, the assignment of treaty claims against states is inadmissible. 

65. In international investment arbitration, unlike a stock or simple chose-in-action, treaty 

claims are unique and cannot be freely assigned.44 In fact, treaty claims are unassignable in 

light of the doctrine of intuitu personae.45 

66. Treaty claims are intuitu personae as they have a close link to the personality of the original 

investor and consequently unassignable.46 Such a close attachment makes it impossible to 

 
39 Statements of uncontested facts, ¶ 29. 
40 Notice of arbitration, ¶ 15. 
41 C-11. 
42 C-11. 
43 PO 3, 67. 
44 Mihaly, ¶ 24. 
45 Crawford, 704. 
46 Crawford, 704. 
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replace that investor.47 As a result, claims can only be brought by that particular investor 

and the assignment of treaty claims is unenforceable. 

67. The case before this tribunal concerns an investment in form of a loan for the construction 

of a coal-fired power plant named Ticadia-1.48 The loan was provided by MFNB as the 

exclusive financier. Dispute arose when the loan became unpayable as Ticadia-1’s illiquidity 

was allegedly the result of Respondent’s new regulations. These claims initiated under the 

ASNEC Treaty concerning the loan were assigned by MFNB, the original loan provider, 

to Claimant. However, the assignment was without any effect due to the intuitu personae 

nature of treaty claims. 

68. MFNB was the only institution selected by Mountaintop for the financing of its project.49 

This decision was the outcome of MFNB’s remarkable characteristics. It had high-quality 

business loans and, more importantly, a long-standing relationship with Mountaintop.50 

Besides, probably no financial institutions would be willing to provide such a significant 

amount of loan to fund a recognizably risky project to a corporation they barely know. 

Respondent argues that the identity of MFNB was a material element during the selection 

process that led to the conclusion of the Financing Agreement. Hence, MFNB’s position 

in the financing process was unreplaceable and treaty claims were linked so closely to 

MFNB that they cannot be separated from it. Treaty claims still remained with the original 

investor regardless of the assignment and therefore were not effectively assigned to 

Claimant. 

2. The assignment transaction was an abuse of process 

69. Another reason why treaty claims were not successfully assigned to Claimant is that the 

Assignment Agreement was concluded in an abusive manner. The abuse of process has 

prevented investment arbitral tribunals from upholding their jurisdiction in many cases. 

Notwithstanding that different tribunals adopt different approaches to define what 

elements are capable of contributing to an abuse of process, be they the timing of a 

transfer, its purpose or the intention of the investor, etc., they relied heavily on the 

circumstances of the dispute before them.51 

 
47 Canada National Railway. 
48 C-4. 
49 PO 3, 67. 
50 Statements of uncontested facts, ¶13. 
51 Pac Rim, ¶ 2.96; Phoenix Action, ¶ 140. 
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70. From the relevant facts, Respondent submits that the assignment transaction was an abuse 

of process and could not have the effect of granting treaty claims against the Republic of 

Laoc to Claimant for three reasons: first, at the time of the assignment, an actual dispute 

was foreseeable (a); second, the transaction lacked genuine economic interest (b); and 

third, the transaction was not approved by the host state (c). 

a. At the time of the assignment transaction, an actual dispute was foreseeable 

71. The timing of the assignment was confirmed in the Pac Rim decision on jurisdiction as the 

single most important factor when deciding whether an abuse of process has occurred.52 

The tribunal expressed that: 

“The dividing-line occurs when the relevant party can see an actual dispute or can 

foresee a specific future dispute as a very high probability and not merely as a 

possible controversy. In the Tribunal’s view, before that dividing-line is reached, 

there will be ordinarily no abuse of process; but after that dividing-line is passed, 

there ordinarily will be.”53 

72. In Pac Rim, jurisdictional objections were asserted with reference to an abuse of process 

attributed to the claimant’s change of its nationality. The tribunal implied that at the 

moment of the transfer, there would be an abuse of process if a dispute could be certainly 

perceived by the relevant party and there would not be if a dispute could merely be 

visualized only as a possibility.54 Moreover, the so-called dies a quo rule dictates that an 

assignment after the initiation of a claim does not impair claimant’s standing.55 

73. In the present case, Respondent has established that Claimant does not have a Mercurian 

nationality and therefore, the investor’s nationality was discontinued in spite of the mere 

existence of a registered office, not to say a shell office, in Mercuria. The claims followed 

the assignment, yet Claimant was not a protected investor, which contravened the so-called 

dies a quo rule. Albeit, if there is a continuance of nationality, that finding cannot stop the 

tribunal from holding that an abuse has taken place. An abuse of process was clearly 

committed at the time of the assignment as the assignor saw a highly probable dispute 

against Laoc. 

 
52 Wehland, 569-570; Pac Rim, ¶ 2.96. 
53 Pac Rim, ¶ 2.99. 
54 Wehland, 569. 
55 Goh, 35. 
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b. The transaction lacked genuine economic interest 

74. All rights and claims were assigned to Claimant as MFNB was unable to pursue the lawsuit 

itself due to possible bankruptcy. This transaction concluded for the sole purpose of 

maintaining arbitration against Respondent lacked genuine economic interest and must be 

deemed an abuse of process. 

75. The tribunal in Phoenix Action delivered an award recognizing that a transaction not aimed 

at engaging in any economic activity, but instead aiming at “getting involved with 

international legal activity” was not a bona fide transaction and the pursuit of the arbitration 

was an abuse of process.56 

76. Under English law, an abuse of process can be acknowledged as maintenance and 

champerty.57 The doctrine of maintenance is the improper assistance in a lawsuit to a 

litigant by someone who has no bona fide interest in the case. An assignment would be 

invalid unless the assignee can show that he has a genuine interest in enforcement of the 

claim of another.58 If the assignee is not buying to obtain a cause of action but to protect 

the property, he will not fall foul of the maintenance.59 

77. From the intention of the parties to the Assignment Agreement, the transaction enabled 

the lawsuit against Respondent to survive while helping MFNB to get away with 

insolvency. Claimant was an unrelated and unharmed party who consumed a bundle of 

rights and claims but chose to perform the one to maintain the arbitration. It bought the 

loan just to obtain a cause of action, not to protect nor generate interest from it. The 

absence of real interest thus caused an abuse of process. 

c. The transaction was not approved by the host state 

78. Lack of the host state’s approval is the last criterion that, in Respondent’s view based on 

the relevant facts, constituted an abuse of process. It is recognized that investors are not 

in a position to transfer claims under an investment treaty without the host state’s 

consent.60 

79. Generally, international investment agreements contain a subrogation clause for the 

assignment of rights and claims against the host state and the host state will recognize such 

 
56 Phoenix Action, ¶ 142-144. 
57 Goh, 39. 
58 Trendtex. 
59 Ellis. 
60 Wehland, 575. 
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assignment.61 In that case, treaty claims can be assigned without the consent of the host 

state. That being said, when a subrogation clause is not included in a treaty, the consent of 

the host state is requisite because “it would be surprising if states had intended to allowed 

investors to freely transfer rights in an area that is still being perceived as particularly 

sensitive and closely linked to issues of sovereignty” and “states would still lose control 

over who could assert treaty breaches and bring arbitral proceedings against them.”62 

80. The ASNEC Treaty does not inscribe any subrogation provisions, hence, it requires the 

host state’s consent for the assignment of claims to be effective. The better legislative 

approach should also be that the approval of the host state of the assignment is presented 

prior to its execution. However, never has Respondent expressed its consent for the 

transaction, not to mention having a chance to do anything about it. The assignment was 

brought to Respondent’s attention only after the agreement was executed.63 Respondent’s 

silence did not mean that it approved of the transaction, rather it was indicative of its 

disapproval. 

81. In the absence of Respondent’s explicit consent, the assignment transaction was invalid. 

The fact the Claimant acted as if the assignment did not need approval or Respondent’s 

silence stipulated its consent and continued to bring the claims can construct an abuse of 

process. Therefore, treaty claims were not successfully assigned to Claimant and the 

tribunal must decline its jurisdiction over this dispute.

 
61 Art. 7 China-Germany BIT, Art. 14 Netherlands Model BIT. 
62 Wehland, 575. 
63 PO 3, 67. 
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MERITS 

III. THE CHALLENGE MEASURE SHOULD BE ATTRIBUTED TO ASNEC 

82. Article 120 of the ASNEC Founding Charter prescribes the law governing attribution of 

conduct between the Member States and the Association is Article 6 and 7 of DARIO.  

83. In the present case, Law 66/2016, which is the challenged measure, should be attributed 

to ASNEC because ASNEC exercises effective control over the Parliament of Laoc (A); 

The Tribunal should follow the ruling in the Hewer Plant v. Welfalcon case (B); Dual 

attribution is not allowed (C). 

A. ASNEC exercises effective control over the Parliament of Laoc 

84. The concept of effective control is not defined in the DARIO itself. Therefore, 

commentaries and legal practices are employed to provide an understanding of this phrase. 

Respondent contends that ASNEC exercised effective control over the Parliament of Laoc 

in the adoption and implementation of Law 66/2016 as: Respondent has limited discretion 

when implementing the Coal Directive which is subject to the ultimate authority of 

ASNEC Council (1); ASNEC Council was in the best position to prevent the adoption of 

Coal Directive (2); The conduct of ASNEC Council is attributed to ASNEC (3). 

1. Respondent has limited discretion when implementing the Coal Directive which is 

subject to the ultimate authority of ASNEC Council 

85. Article 115.3 Founding Charter states that Directives are binding.64 Even though the 

Founding Charter stipulates that member states are allowed to choose the forms and 

methods when implementing ASNEC Directives, in the instant case, Respondent has very 

limited  discretion when it comes to implementing the Coal Directive.  

86. According to Article 120 Founding Charter, ASNEC enforces and implements its legal 

acts through the organs of its Member States.65  

87. The concept of “effective control” has been clarified through various peacekeeping cases 

which also employed Article 6 and 7 DARIO. As held in Behrami, the tribunal emphasized 

 
64 Art. 115.3 Founding Charter; R-3. 
65 Art. 120 Founding Charter; R-3. 
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that an organization exercised effective control over a conduct when it retained ultimate 

authority and control so that operational command only was delegated.66  

88. In the present case, ASNEC enforces and implements the Coal Directive through the 

Parliament of Laoc. It is essential to highlight that the Council members from Laoc voted 

against the adoption of the Coal Directive. This was an attempt of Respondent to protect 

the investment and investors in the coal energy sector. However, it was outvoted and had 

no power to prevent the adoption of the Coal Directive.67 

89. Article 7.1 Coal Directive sets a strict goal which requires the percentage of energy from 

coal-fired power plants be reduced to zero by 2028.68 To reach this goal, there are no other 

choices but to phase out all the coal-fired power plants on the territory of Laoc. 

Respondent followed the exact order of Article 7 of the Coal Directive by implementing 

Law 66/2016. Out of the limited discretion, Respondent chose to benefit the investors by 

setting the maximum deadline for the phase out, which is 12 years.69 

90. Furthermore, whatever measures taken by Respondent would be subjected to the ultimate 

authority of the ASNEC Council. According to Article 124 of the Founding Charter, when 

the ASNEC Council determines that there is a breach or a clear risk of serious breach by 

the member states in failing to enforce or implement legal acts of the Association, the 

Council has the right to impose penalties on the member states.70 Eventually, ASNEC 

Council, but not Respondent, has the ultimate decision on the legitimacy of a measure.  

2. ASNEC Council was in the best position to prevent the adoption of Coal Directive  

91. As commented by Dannerbaum, when defined succinctly, “effective control” for the 

purpose of apportioning liability in situations of the kind addressed by DARIO, is held by 

the entity that is best positioned to act effectively and within the law to prevent the abuse 

in question.71 Hence, “effective control” may be conceptualized as a measure of an actor’s 

liability to prevent an act.  

92. Similarly, as in the landmark case Dutchbat, the Tribunal held that:  

“[…] significance should be given to the question whether that conduct constituted 

the execution of a specific instruction, issued by the UN or the state, but also to 

 
66 Behrami, ¶ 133; DARIO Commentaries, 58. 
67 Statement of uncontested facts, ¶ 21. 
68 Art. 7.1 Coal Directive; C-7. 
69 C-8. 
70 Art. 124 Founding Charter; R-3. 
71 Dannerbaum, 157. 
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the question whether, if there were no such specific instructions, the UN or the 

State had the power to prevent the conduct concerned”.72 

93. Accordingly, the Coal Directive was adopted to comply with the commitments under the 

Seoul Agreement. Article 2 stipulates that in implementing the agreement, “differentiated 

responsibilities and respective capabilities, in the light of different national circumstances” 

should be taken into account.73  

94. However, ASNEC and the member states reached no agreement to “act jointly” under the 

Seoul Agreement and the NDC was communicated only on behalf of ASNEC on 3 

February 2016.74 Only 2 weeks after this date, ASNEC Council adopted the Coal Directive 

including the target to cut emissions by at least 50% by 2030 based on the NDC it 

communicated only on its behalf.75  

95. Additionally, regarding the “no compensation clause”, it was the ASNEC Council that 

decided to incorporate the clause into the Directive relying on an official study into the 

coal power sector in the ASNEC region. The ASNEC Council made its own consideration 

that “the transitional period granted until 2028, combined with the possibility to provide 

subsidies permitting also former operators of coal-fired power plants to transition into 

electricity generation from renewable energy sources, should be sufficient to allow 

Member States to address any concerns regarding expectations investors might have 

had.”76 Respondent had no interference in the drafting of the Directive and thus could not 

interfere with its content.  

96. Respondent thus submits that ASNEC Council was in the best position to prevent the 

hurried adoption of the Coal Directive but it chose not to. As Respondent had done 

everything it could to prevent the adoption of the Coal Directive but was eventually forced 

into compliance, the challenged measure must be attributed to the ASNEC Council. 

3. The conduct of ASNEC Council is attributed to ASNEC 

97. The attribution of conduct between ASNEC and its member states is governed by Article 

6 and Article 7 DARIO. Article 6.1 DARIO states that the conduct of an organ of an 

international organization in the performance or functions of that organ shall be 

 
72 Dutchbat, ¶ 5.9; Crawford (2013), 208. 
73 Art. 2.2 Seoul Agreement, R-4. 
74 PO 3, ¶ 19. 
75 C-7. 
76 PO 4, ¶ 2. 
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considered an act of that organization. Furthermore, Article 6.2 DARIO stipulates that in 

order to determine the functions of an organ, the rules of the organization will apply.77 

98. ASNEC Council is qualified as an organ of ASNEC under the provision of Article 2 

DARIO as it is given such status by the ASNEC Founding Charter.78 According to Article 

115.1 Founding Charter, the ASNEC Council shall adopt regulations, directives, decisions, 

recommendations and opinions to exercise the Association competences.79  

99. Hence, the acts of ASNEC Council are attributed to ASNEC. Respondent thus submits 

that the challenged measure is eventually attributed to ASNEC. 

B. The Tribunal should follow the ruling in the Hewer Plant v. Wellfalcon case 

100. Even though Respondent recognizes that there is no principle of binding precedents in 

international investment dispute settlement system, reliance on the same line of reasoning 

and certain principles developed in cases whose facts are comparable or identical80 may 

serve predictability in the interest of both parties to the dispute.81  

101. In the present case, regarding the attribution of conduct, there are critical similarities 

between this dispute and the Hewer case. Hewer involved the measures adopted by 

Wellfalcon, which is also a member of ASNEC Founding Charter and ASNEC Treaty, to 

follow the adoption of the Coal Directive. Accordingly, Wellfalcon required all lignite-fired 

power plants to be closed down by 2028. The Hewer tribunal ruled that international 

responsibility for the phase out should be attributed to ASNEC.82 

102. Claimant may contest that a lignite-fired power plant is distinct from a coal-fired power 

plant and Hewer involved the closure of the open cast mine, and as a result, these two 

cases are not identical. However, as available facts suggest, Wellfalcon's implementation 

of the Coal Directive was only considered attributable to ASNEC because the lignite plant 

was concerned, not the closure of the cast mine.83 

 
77 Art. 6 DARIO. 
78 Art. 2 DARIO. 
79 Art. 115.1 Founding Charter; R-3. 
80 Enron, ¶ 25. 
81 ADC, ¶ 293; Jan de Nul, ¶ 64; Salacuse, 171. 
82 R-9. 
83 PO 3, ¶ 16. 
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C. Dual attribution is not allowed 

103. If the attribution rules are formulated in a way that only allows binary or solutions, dual 

attribution is impossible. In Behrami, the European Court of Human Right did not consider 

dual attribution as a possibility.84 Additionally, the ILC commentaries clearly stated that: 

“The criterion for attribution of conduct either to the contributing State or 

organization or to the receiving organization is based according to article 7 on the 

factual control that is exercised over the specific conduct taken by the organ or 

agent placed at the receiving organization’s disposal.”85 

104. Therefore, when it comes to the matter of a state’s organ placed at the disposal of an 

international organization, but still act to a certain extent as an organ of the contributing 

state,  the attribution of conduct should be to either the contributing state or the receiving 

organisation.86  

105. Under Art.7 DARIO, the attribution of conduct must be to either ASNEC or Respondent. 

In the instant case, the Parliament of Laoc might still act as an organ of Laoc but was 

placed at the disposal of ASNEC. Therefore, the conduct is attributable to ASNEC, not 

Respondent.  

IV. RESPONDENT ACCORDED CLAIMANT FAIR AND EQUITABLE 

TREATMENT 

106. Claimant has a burden of proving that Claimant’s investment was treated unfairly and 

inequitably. However, Claimant has failed to prove that Respondent violated elements of 

the FET standard. Respondent submits that Respondent did not breach Claimant’s 

legitimate expectations (A); Respondent acted with transparency, in a manner that was not 

discriminatory, unreasonable or arbitrary (B); and Respondent’s measures are necessary to 

protect public interest (C). 

A. Respondent did not breach Claimant’s legitimate expectations 

107. As the ASNEC Treaty refers explicitly to international law, the FET standard under the 

ASNEC Treaty should be approached as being equivalent to the MST under CIL.  

108. The NAFTA Free Trade Commission has issued an interpretation on FET standard in 

accordance with “international law”. According to this interpretation, the standard of 

 
84 Behrami, ¶ 151. 
85 ILC Commentaries, ¶ 4, 57.  
86 Leck, part VII.  
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treatment in Article II.1 ASNEC Treaty prescribes the customary international law 

minimum standard of treatment.  

109. When FET is approached as being equivalent to MST under CIL, many tribunals cite the 

Neer case, in which, regulatory measures would not constitute a breach of FET obligation 

under customary international law unless the measures amount to a very high threshold to 

constitute a breach:  

“[…] an outrage, to bad faith, to wilful neglect of duty, or to an insufficiency of 

governmental action so far short of international standards that every reasonable 

and impartial man would readily recognise its insufficiency.”87 

110. Respondent submits that the measures taken were nowhere near this high threshold.  

111. Even if the tribunal finds that FET standard under the ASNEC Treaty should be 

understood as an autonomous standard, Respondent has accorded Claimant fair and 

equitable treatment.  

112. FET only protects the reasonable expectations of the investor at the time it made the 

investment.88 These expectations must be reasonable and legitimate in light of the 

circumstances.89 Legitimate expectations are subject to qualifying as an investor’s 

legitimate expectations must be grounded in reality, experience and context.90 

113. From the statement of tribunals in Duke Energy and other cases it is possible to identify a 

number of key qualifying elements: (a) Legitimate expectations may arise only from a 

State’s specific representations or commitments made to the investor, on which the latter 

has relied; (b) The investor must be aware of the general regulatory environment in the 

host country; (c) Investors’ expectations must be balanced against legitimate regulatory 

activities of host countries.91 

114. However, in the case at hand, Respondent submits that there were no specific 

representations or commitments made to Claimant on the unaltered legal framework 

applied to the coal-fired power plants (1); The changes to the legal framework were 

predictable (2); Respondent exercised legitimate regulatory power (3). 

 
87 Neer, ¶ 4. 
88 National Grid, ¶ 173; Tecmed ¶ 154. 
89 Saluka, ¶ 304; Duke, ¶ 340. 
90 UNCTAD Series, ¶ 67. 
91 UNCTAD Series, ¶ 68. 
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1. There were no specific representations or commitments made to Claimant on the 

unaltered legal framework applied to the coal-fired power plants 

115. Legitimate expectations of an investor are created at the time the investment is made92 

which can be based on the legal framework and on any representations made explicitly or 

implicitly by the host state. A reversal of assurances by the host state that have led to 

legitimate expectations will violate the principle of fair and equitable treatment.93  

116. However, a change in the host state’s regulatory framework will not necessarily lead to a 

finding of a breach of the FET guarantee.94 Specifically, in the absence of a specific 

commitment or representation by the host states not to alter the legal framework, an 

investor cannot have a legitimate expectation that existing rules will not be modified.95 

117. In the case at hand, Claimant could not have reasonably expected a frozen legal framework 

because Respondent has never made any specific commitments of such compliance to 

Claimant upon which Claimant could base their legitimate expectations.  

118. The Governor stressed that the construction of Ticadia-1 bears fundamental importance 

to the economy of the region, which he committed to maintain favourable conditions for 

foreign investors.96 The words were vague and could be broadly interpreted and aimed 

towards “investors” in general which did not suit the requirement to be “specific”.97 

Furthermore, express assurances of Governors are not grounds for investors to base their 

legitimate expectations as it could not bind future governments.98 

2. The changes to the legal framework were predictable  

119. Claimant as a sophisticated investor must have conducted due diligence before deciding 

to involve in the investment process.99 The investor should have a general awareness of 

the regulatory environment in which it was operating as a condition for the application of 

the legitimate expectations doctrine. An investor accepts the business risk of regulatory 

changes and should protect its legitimate expectations by introducing a contractual clause 

that protects against unexpected legal changes.100 

 
92 Duke Energy, ¶ 365; Saluka, ¶ 329. 
93 Dolzer & Scheurer, 134. 
94 UNCTAD Series, ¶ 69. 
95 Methanex, ¶ 7.  
96 C-2; C-5. 
97 Total, ¶ 120. 
98 Saluka, ¶ 351. 
99 Parkerings, ¶ 333; Genin, ¶ 328. 
100 Parkerings, ¶ 333. 
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120. In the case at hand, Claimant has not fulfilled the requirement to conduct due diligence. 

Claimant should have been aware of the huge increase in the amount of electricity 

generated from renewable resources in the ASNEC region – in which Laoc is also a 

member- from 2003 to 2013.101 Respondent is a member state of ASNEC, when deciding 

to involve in the case, the Claimant must have carefully evaluated the circumstance in the 

whole ASNEC region before coming to any decisions.  

121. In the past 15 years, there was a trend of promoting and investing in renewable energy in 

the ASNEC region. Over the period from 2003 to 2013, the renewables sector in the 

ASNEC region has been booming, energy from green sources increased by 300%, and is 

expected to grow rapidly in the future. This result was supported by a green agenda by 

political parties, gaining widespread support, since the mid-2000s, which was around 2005.  

It is suggested that the circumstance in Laoc would change soon.102 

122. The License for commercial operation of Ticadia-1 provides that:  

“This license shall remain valid provided Ticadia -1 keeps T1 conformant with 

environmental regulations in effect of the Republic of Laoc.”103 

123. This provision suggests that Claimant must have expected regulatory changes relating to 

environmental conditions.  

124. Additionally, there were concerns regarding environmental aspects at the time Claimant 

considered the investment. As being reported by the task force which Laocan government 

established to find the reasons behind annual floods of increasing magnitude, there was a 

correlation between the growth of coal emissions and the intensity of floods.104 This 

phenomenon attracts to attention of Laocan government in drafting law to cap the 

emission in coal plants.105  

125. However, instead of structuring its investment based on the situation, MFNB which is the 

original investor accepted to enter into the Financing Agreement ignoring concerns about 

the insufficient pledged assets and cautious approach to such a “highly regulated 

markets”.106 Therefore, Claimant did not fulfill the due diligence duty.  

 
101 C-6. 
102 C-6. 
103 R-1. 
104 PO 3, ¶ 13. 
105 R-2. 
106 C-3.  



 

 

26 
 

3. Respondent exercised legitimate regulatory power 

126. International investment law and practices recognize the need to balance investor 

expectations against the legitimate regulatory goals of the host country.107 Especially in the 

absence of a stabilization clause, it further signifies a state’s inherent right to change its 

laws.108 

127. Therefore, a breach of FET only appears if the host states abuse their legislative power in 

an “unfair, unreasonable and inequitable” way. Respondent submits that its actions were 

by no means an abuse, but a legitimate exercise of state’s regulatory power. 

B. Respondent acted with transparency, in a manner that was not discriminatory, 

unreasonable or arbitrary 

128. “Arbitrariness” is described as “founded on prejudice or preference rather than on reason 

or fact”.109 A measure that inflicts damage on the investor without serving any legitimate 

purpose and without a rational explanation, but instead rests on prejudice or bias, would 

be considered arbitrary. Furthermore, the measures might have been good or bad but they 

were not arbitrary if they were what the Government, with due consideration, did the best 

to respond to the prevailing situation.110  

129. “Discrimination” in the words of pertinent precedents, requires more than different 

treatment. To amount to discrimination, a case must be treated differently from similar 

cases without justification.111 

130. Respondent did not act in a way that was arbitrary, unreasonable or discriminatory to 

Claimant. Law 66/2016 applied to all the investors in the same field. Furthermore, the fact 

is that the Laocan government only adopted such laws to comply with the general 

framework imposed by Seoul Agreement after receiving great internal pressure and public 

unrest concerning catastrophes occurring in recent times.112  

131. The sudden transition also casted difficulties for Respondent as Respondent‘s domestic 

electricity generation is dominated by coal-fired power plants.113 Respondent were forced 

into such difficult situations as the possible scenarios was that the fast phase out would 

hurt Respondent economy and may result in electricity shortage.  

 
107 UNCTAD Series, 73; Parkerings, ¶ 332; El Paso, ¶ 368. 
108 Micula, ¶ 666. 
109 Lauder, ¶ 221; Plama, ¶ 184. 
110 Enron, ¶ 281; LG&E, ¶ 162. 
111 Saluka, ¶ 313. 
112 Statement of uncontested Facts, ¶ 20. 
113 Statement of uncontested facts, ¶ 24. 
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132. Additionally, Respondent acted in good faith when offering the investors that would be 

infected by the phase out an option of entering into a 20-year energy supply contract at 

prices substantially above market value.114  In the circumstance that Article 7 Coal 

Directive allows member states to pay no compensation to owners and/or operators of 

coal-fired power plants subject to measures adopted to adhere the Directive’s goals, 

Respondent did set the maximum deadline for the phase-out of coal fired power plants 

possible which allowed investors, including Claimant, to maximise the returns.115 

133. Additionally, Claimant can also benefit from the feed-in-tariff set out by Law 72/2016 by 

converting their coal-fired power plants into plants utilizing renewable sources, thus 

mitigating the loss.116 

C. Respondent’s measures were necessary to protect public interest 

134. In the case at hand, Respondent exercised its right to regulate domestic law legitimately as 

Respondent had to comply with ASNEC’s obligations (1) and Respondent has to secure 

public interest (2). 

1. Respondent had to comply with ASNEC’s obligations 

135. Respondent is a member of ASNEC Founding Charter. Article XIII Founding Charter of 

ASNEC stipulated that once regulations, directives, decisions are supported by three 

fourths of its members, the member countries shall adopt these documents. Furthermore, 

even though a directive shall be left to the national authorities to the choice of form and 

method, it shall be binding upon each Member to which it is addressed and such result is 

to be achieved.117 As a result, Respondent domestic law was to be altered to comply with 

the Coal Directive.  

136. It is also an undisputed fact that even though the Council from Laoc voted against the 

adoption of the Coal Directive, she was outvoted. Therefore, Respondent was left with no 

choice but to adopt the Coal Directive.118 

137. Article 7 Coal Directive highlighted the restriction on the consumption of energy produced 

by coal-fired power plants. In the preamble of the Coal Directive, it describes the 

“continued reliance” on “energy produced by coal-fired power plants” as “serious threats”. 

 
114 Statement of uncontested facts, ¶ 26. 
115 Response, ¶ 12. 
116 PO 4, ¶ 3 
117 R-3. 
118 Statement of uncontested facts, ¶ 21. 
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Additionally, Article 3 and Article 7 of the Coal Directive set out ambitious goals which 

urge member states to reduce the percentage of final gross production of energy from 

coal-fired power plants to 0 by 31 December 2028, which is only 12 years from the date 

of adoption. Additionally, the Coal Directive also set out a deadline for bringing into force 

the necessary laws, regulations and administrative provisions which is before 1, June, 

2019.119 

138. For a state which is dependent on coal-fired energy like Laoc, swift actions were to be 

taken to fulfill the goals of the Coal Directive.120 The Laocan Parliament subsequently 

adopted Law 66/2016 to comply with obligations in the Coal Directive.121 Respondent 

thus imposed no arbitrary or discriminatory measures on Claimant.  

2. Respondent has to protect its public interest 

139. The ASNEC Treaty expressly grants member states the power to adopt measures which 

may violate the Treaty in specific circumstances, including to secure public interest. Article 

VII of ASNEC Treaty on Environmental Aspects makes a recognition of the right of each 

party to establish its own levels of domestic environmental development and protection 

policies as well as the right to adopt or modify environmental laws.122 

140. Additionally, the treaty holds it appropriate that a member state “encourage investment by 

relaxing domestic environmental laws.”123 The Treaty further recognises in Article XI that 

the adoptions of such measures by the Contracting party which is “necessary to protect 

human, animal or plant life or health” should not be precluded.124  

141. Awards also suggest that the FET obligation does not prevent host States from acting in 

public interest even if such acts adversely affect investment.125 In Saluka, the tribunal held 

that the host state’s legitimate right to regulate domestic matters in the public interest must 

be placed in comparison with investors’ legitimate and reasonable expectations in order to 

conclude whether there is a breach of FET.126 The tribunal thus recognized the host State’s 

right to enact public-interest legislation, even if the changes negatively affect a foreign 

investor.  

 
119 C-7. 
120 Statement of uncontested facts, ¶ 24-25. 
121 C-8. 
122 Art. VII ASNEC Treaty. 
123 Art. VII.2 ASNEC Treaty. 
124 Art. IX.1 ASNEC Treaty. 
125 UNCTAD series, 73. 
126 Saluka, ¶ 304-308. 
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142. In the case at hand, Respondent had to cope with looming threats that endanger its overall 

public interest on such a broad and serious scale. There are two needs of public interest to 

be addressed that are energy security (a) and the need to combat climate change impacts 

(b). 

a. Respondent must ensure energy security 

143. Claimant argued that the phased out of coal-fired power plants was too abrupt and led to 

critical change to the investment climate that not only harmed the investment in the coal 

industry but also casted adverse effects on Respondent’s economy and society. On the 

other hand, Respondent submits that Respondent adopted the best solution given the 

situation to balance the interest of the investors and prevent the looming energy crisis in 

Laocan’s territory.  

144. Article 3 Coal Directive states that to reach the overall target of 75% shares of renewable 

energy by 2030, member states may apply support schemes to provide incentives for the 

integration of electricity of green sources into the electricity market.127 

145. The adoption of Law 72/2016 was by no means an attempt of Respondent to take over 

the market but a solution to reach the goal demanded by the Coal Directive. At the time 

the Directive was adopted, Respondent finds itself in a difficult situation because the 

production of electricity in Respondent territory is dominated by coal-fired power plants 

which might lead to electricity shortage and hurt Respondent economy.128 Law 72/2016 

was adopted as the best solution to this problem, which devised a feed-in-tariff scheme to 

promote more investment into the renewable sector, hence gradually decreasing the 

dependence of Respondent on energy from coal sources.  

146. In the meantime, based on the rules of the markets, Respondent could not force investors 

to make investment in the renewable energy sector. Also, all industry experts agreed that 

to supplement the coal electricity generation capacity with green energy by 2028, it would 

require serious dedication and resources from all ASNEC member states.129 Therefore, the 

establishment of LRC is a step that Respondent had to take to ensure that the goal would 

be achievable.  

 
127 Art.2 Coal Directive; C-7. 
128 Statement of uncontested facts, ¶ 24. 
129 PO 3, ¶ 8. 
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147. Furthermore, as LRC is scheduled to be privatized by 2028, Claimant would have long-

term benefits compared to LRC.130 

b. Respondent must combat climate change  

148. In the ground-breaking case Urgenda, the Hague District Court ruled that the Netherlands 

needed to limit the greenhouse gas emissions for reasons other than statutory ones. The 

Court found that States have a duty to care to prevent catastrophic climate change and to 

mitigate as quickly as possible, referring to core principles related to climate change and 

environment protection at the regional and international level.131 

149. The Laocan government is faced with the problems of continued natural disasters which 

causes are likely caused by the operation of coal-fired power plants. The number of floods 

in the ASNEC countries, including Laoc had unusually increased in magnitude and 

frequency for 15 years since 2000. Laoc was one of the most hit countries, in the total 14 

major floods during the period, 6 of which occurred in Laocan territory. These floods led 

to the death of thousands of people and destroyed facilities as well as infrastructure in 

various region.132 

150. Even if Claimant argues that there is no empirical evidence to show that floods are caused 

by the emissions of coal-fired power plants, Laocan government did not act in an 

unreasonable way as it is undisputed that the operation of coal-fired power plants only 

lead to detrimental impacts on environment and human health. 

151. Respondent ratified the UN Framework Convention on Climate Change (“UNFCCC”) 

on 13 June 1997.133 As the urge for protecting environment became greater, many 

environmental political movements has been growing in Laoc. The increase in popularity 

of Laocan Environment Union by 2015 signified social unrest concerning environmental 

issues in Laoc.134 Due to this very internal and external pressure, Respondent signed the 

Seoul Agreement in 2015.135 

152. Respondent also wants to stress the great difficulties which it overcame when adopting 

Law 66/2016 and Law 72/2016. As Laoc’s domestic electricity generation is dominated 

by coal-fired power plants, the phase-out of coal-fired power plants might lead to 

 
130 Art. 8 Law 72/2016; C-9. 
131 Urgenda, ¶ 8.5. 
132 Statement of uncontested facts, ¶ 17. 
133 PO 3, ¶ 9. 
134 Statement of uncontested facts, ¶ 18-19. 
135 Statement of uncontested facts, ¶ 20. 
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nationwide electricity shortage. Furthermore, considering that this industry employed a 

considerable number of workers, the Respondent’s government was faced with the task of 

taking care of the jobs lost due to the phase-out. Therefore, Respondent was confronted 

with a strenuous choice between the possible collapse of the economy or the well-being 

of its people. A government, privy to confidential information and vast resources, is often 

the only body capable of determining whether an emergency exists and what actions are 

required to maintain national security and public order.  

153. Therefore, Respondent surely did not act in an inconsiderate way, but had to weigh all the 

possible results and come up with the best solution.  
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PRAYER FOR RELIEF 

154. In light of the submissions made above, the Respondent respectfully requests this Tribunal 

to declare that:  

(1) It has no jurisdiction over the present dispute;  

Alternatively, in the event that this Tribunal finds that it has the jurisdiction over the 

present dispute, the Respondent urges this Tribunal to recognize that: 

(2) The phase-out of coal-fired power generation through Law 66/2016 is not attributable 

to Respondent under international law 

(3) Respondent did not violate the Fair and Equitable treatment standard as provided for 

in Article II of the ASNEC Energy Investment Treaty. 

 

 

Respectfully submitted on September 23, 2020 

By: Team Nervo 

On Behalf of the Respondent 

Republic of Laoc 

 

 

 

 

 

 


