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STATEMENT OF FACTS 

1. Parties of the Dispute 

1. Goliath National Bank JSC (“GNB” or “Claimant”) is a joint-stock company and all its 

significant shareholders are large institutional investors from Europe and the United States of 

America. 

2. The Republic of Laoc (“Laoc” or “Respondent”) is a small developed state member of the 

Association of Sovereign Nations for Economic Cooperation (“ASNEC”). Respondent is a 

party to the ASNEC Energy Investment Treaty since 2012. Mercuria is a member of ASNEC 

as well.  

2. The original investor and related entities 

3. Mountaintop Investments LLC (“Mountaintop”) is a sophisticated investor that specialises in 

long-term investments in conventional power generation installations, such as nuclear, gas 

and coal-fired power plants. Mountaintop has a good reputation in its sector and uses both its 

own financial resources and external financing for its projects. It is incorporated in the 

Republic of Mercuria. 

4. Ticadia-1 LLC is a Mountaintop‘s Laocan subsidiary.  

5. Mercuria First National Bank JSC (“MFNB”) is a joint-stock company with generally high-

quality business loans, which has a long-standing relationship with Mountaintop. 

3. Construction of Ticadia-1 

6. Ticadia-1 (“T1”) is a highly efficient and state-of-the-art 850W coal-fired power plant 

constructed in the Republic of Laoc. 

4. Relevant facts 

7. The coal-mining industry and coal-fired energy generation sectors have always played a 

considerable role in the economy of Laoc. 

8. Between 2000 and 2015, the number of floods in the ASNEC countries and their magnitude 

was unusually high, 6 of which occurred in Laoc. Against that background, the influence of 

environmental, political movements has been steadily growing in the ASNEC States, 

including Laoc. 
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9. In August 2009, Mountaintop started exploring the possibility to invest in the construction of 

the coal-fired power plant T1 in Laoc. 

10. On 1 December 2010, Ticadia-1 (“the Borrower”), MFNB (“the Lender”) and Mountaintop 

(“the Guarantor”) entered the Financing Agreement through which MFNB granted a loan 

for the construction of the coal-fired power plant to T1. 

11. On 3 February 2012, ASNEC regional economic integration organisation was created. And on 

21 June 2012, Laoc ratified the ASNEC Energy Investment Treaty (“ASNEC Treaty”) 

12. On 25 September 2014, T1 had its start-up and commenced commercial operations. To this 

date, T1 remains the most advanced coal-fired power plant in Laoc and the only power plant 

in Ticadia. 

13. By 2015, the Laocan Environmental Union, together with other parliamentary minorities 

sharing its environmental agenda, was able to form an environmentalist coalition, which has 

since then held a majority in the Laoc Parliament. 

14. On 17 February 2016, ASNEC enacted the Directive 87/2016 which established that each 

Member State shall reduce the percentage of its final gross production of energy from coal-

fired power plants to 0 by 31 December 2028.  

15. In this regard, on 6 July 2016, Laoc enacted the Law 66/2016 which establishes that all coal-

fired power plants on the territory of Laoc shall be phased-out by 2028.  

16. On 5 December 2016, Respondent adopted Law 72/2016 which offers the investors that 

would be affected by the coal phase-out but decide to invest further into the renewable sector 

an option of entering into a 20-years energy supply contract at prices substantially above 

market value. 

17. On 1 July 2017, MFNB and Claimant concluded an Assignment Agreement according to 

which the rights under the Financing Agreement with Ticadia-1 LLC.  

18. The seventh day of October 2018 Claimant notified the Dispute to Respondent. 

19. Finally, On March 12 2019, the Arbitral Tribunal was constituted and Respondent requested 

to challenge the arbitrator on 16 June 2016 due to the existence of justifiable doubts about his 

impartiality. 
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SUMMARY OF ARGUMENTS 

20. I. Challenge of Mr. Perry Mason: Because of Mr. Perry Mason‘s prior participation in other 

arbitrations facing similar facts and the same legal issues as the ones in the present case, and 

due to an interview where he criticized climate change arbitration, his ability to keep an open 

mind in the current case is being compromised. In Accordance to the UNCITRAL Rules as 

revised in 2010 (“UNCITRAL Rules”), Respondent requested to challenge the arbitrator on 

16 June 2016 due to the existence of justifiable doubts about his impartiality. 

21. II. Jurisdiction: As GNB does not own and did not make an investment to be considered a 

protected investor under the ASNEC treaty and due to the fact that the Assignment 

Agreement signed by GNB and MFNB can not be considered valid under international law 

rules, it does not have standing in these proceedings.   

22. III. Attribution of Responsibility: Respondent has any responsibility for the enactment of 

Law 66/2016 due to the fact that it was acting as a de facto organ of ASNEC and under its 

effective control at the time of its enactment. Hence, responsibility lies solely and exclusively 

with ASNEC which liability comes from the implementation of Directive 2016/87.  

23. IV. Fair and Equitable Treatment: The Republic of Laoc always provided Fair and 

Equitable Treatment to foreign investors. The enactment of Law 66/2016 by Respondent, 

willing to protect the environment and human welfare, did not frustrate the legitimate 

expectations of Claimant and it was taken in good faith, far from any arbitrariness. The law 

constituted a reasonable and proportional measure to meet the objectives pursued.  
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ARGUMENTS 

PART ONE. CHALLENGE OF MR. PERRY MASON 

I. MR. MASON SHOULD BE REMOVED FROM THE ARBITRAL TRIBUNAL 

24. Mr. Perry Mason has accepted his appointment by Claimant as arbitrator to constitute the 

present Tribunal, after giving his statement of Impartiality and Independence on 15 February 

20191 where he said he had nothing to inform.  

25. Surprisingly, four months later Respondent found out that, indeed, there were relevant 

circumstances that Mr. Mason should have revealed. In this regard, Mr. Mason did not 

disclose that he had participated as arbitrator in a case where the tribunal decided that the 

implementation of the ASNEC Directive 2016/87 by a State member of ASNEC organization 

breached the fair and equitable treatment (“FET”).2 In addition, the arbitrator also voiced an 

opinion on issues relevant to this arbitration.3 

26. It is important to stress that international arbitrators are subject to duties such as 

independence, impartiality and disclosure of matters that may impair those duties, and the 

arbitration has to be transparent and above suspicion.4 If not, the fair administration of 

international justice is at stake.5 

27. Hence, on 16 June 2019 Respondent submitted the challenge of Mr. Mason6 based on the 

circumstances mentioned above, in order to ensure parties‘ right that the dispute be decided 

by an impartial adjudicator7 without any formed opinion on legal and factual issues present in 

this arbitration. 

28. Claimant mistakenly asserts that Mr. Mason should not be removed from the arbitral tribunal 

because the facts put forward by Respondent do not give rise to serious doubts about his 

impartiality or independence, neither individually nor taken together.8  

29. In that respect, Respondent will demonstrate that all the conditions to remove Mr. Mason 

have been met. First, (A) the challenge submission was filed in due time; and second, (B) 

                                                
1
 Record, p.47 §1175 

2
 Record, p.50 §1262 

3
 Record, p.49 §§1229-1234 

4
 Waincymer, ¶2.7.3; Born, p.1619 

5
 Malintoppi, p.356 

6
 Record, p.44 §1110 

7
 Park, p.30 

8
 Record, p.53 §§1331-1333 
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there are justifiable doubts about the arbitrator‘s impartiality from undisclosed circumstances. 

Hence, Mr. Mason should be removed. 

A. The challenge request was submitted in due time 

30. As it was referred above, Respondent challenges Perry Mason mainly for two circumstances 

of which took actual notice on 2 June 2019 by the publication on the International Arbitration 

News (“IAN”) of the article ―First Investment Arbitration Award concerning Climate Change 

Measures‖,9 and his subsequent publication of this article on his social media on 3 June 

2019.10 

31. From that moment, Respondent became aware about Perry Mason‘s participation in a tribunal 

that rendered an award in another case under the ASNEC Energy Investment Treaty 

(“ASNEC Treaty”), regarding the implementation of the ASNEC Directive 2016/87.11 In 

addition, Respondent also found an interview on a podcast episode which took place on 9 

May 2018,12 where the challenged arbitrator already expressed his opinion on legal and 

factual issues discussed in this arbitration. 

32. According to Article 13 of the UNCITRAL Rules, a party has 15 days to challenge an 

arbitrator either from the notification of the appointment of the arbitrator or since the 

circumstances which impulse the request “became known to that party”. 

33. About Mr. Mason‘s participation in the case Hewer Plants JSC v. Wellfalcon, no objections 

have been raised. However, it is Claimant's position that, as the interview was given more 

than a year ago, constitutes a belated ground so it could not be raised in the current 

arbitration.13 

34. Nonetheless, Respondent is allowed to argue on this point because, (1) it became aware of the 

interview less than 15 days before requesting the challenge, and subsidiarily, (2) it is from the 

acknowledgement of the last of the circumstances that support the challenge that the said term 

begins.  

                                                
9
 Record, p.50 §1240 

10
 Record, p.51 §1270 

11
 Record, p.50 §1255 

12
 Record, p.53 §§1319-1322 

13
 Record, p.53 §1320 
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1. Respondent found out about the interview less than 15 days before submitting 

the challenge request 

35. Regarding the second reference of Article 13 of the UNCITRAL Rules, it is pertinent to 

remark that, even though it was an idea to replace the wording of the article for the expression 

‗became known or should have become known‘,14 it was decided that in order to avoid 

uncertainty and discussion as to whether a circumstance should have become known,15 what 

matters is when the challenging party took actual knowledge of the circumstance that awakens 

doubts about the arbitrator‘s impartiality or independence.16 

36. Despite the fact that Mr. Mason‘s interview in the podcast episode was given on 8 May 2018, 

Respondent only found out about its existence in 2 June 2019 with the publication of the 

previously mentioned article by the IAN. The fact that Perry Mason did not mention this 

circumstance when accepting his appointment prevented Respondent from having actual 

knowledge of it sooner.  

37. In case that Claimant comes to distrust Respondent‘s allegation, it is the party itself who has 

the burden of proving that Respondent knew about it more than fifteen days prior to bringing 

the challenge. Allowing the Claimant to invoke evidence of effective knowledge from the 

Respondent, unfairly places the burden on this party to seek information that should have 

been received from the arbitrator.17 

38. On that basis, Respondent filed a request to challenge Perry Mason on 16 June 2019, meaning 

14 days after those circumstances became known to the party in compliance with the 

requirements of Article 13.18  

2. The fifteen-day term starts on the date of the last of the circumstances that 

support the challenge 

39. In addition to the previous allegation, when challenging an arbitrator on multiple grounds the 

relevant date is not the date on which every circumstance in particular invoked by Respondent 

took place, “... but the date on which it became aware of a sufficient number of circumstances 

to form the basis of a challenge”.19 

                                                
14

 Working Group II, ¶82  
15

 Croft, Kee & Waincymer, ¶13.3 
16

 Croft, Kee & Waincymer, ¶13.3; CC/Devas, ¶47 
17

 Vito G. Gallo, ¶¶20-24 
18

 Record, p.44 §1110; p.50 §1240 
19

 Valeri Belokon, ¶55 
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40. Even though Mr. Mason‘s interview was publicly available since 8 May 2019, the triggering 

event to challenge the arbitrator was his appointment in Hewer Plants JSC v. Wellfalcon, and 

it is in the light of this circumstance that his comments about climate change arbitrations in 

the interview become relevant to demonstrate bias from the arbitrator. 

41. Hence, the date on which Respondent took actual knowledge of sufficient information to 

doubt Perry Mason‘s impartiality is 2 June 2019, once again, in accordance to Article 13 of 

the applicable rules. 

B. There are justifiable doubts about Mr Mason’s impartiality  

42. After clarifying that the notice of challenge has been submitted in due time, Respondent will 

prove that there are justifiable doubts about Mr. Mason impartiality and independence to 

sustain that the arbitrator should be removed. 

43. In this regard, Respondent will establish (1) the standard of „justifiable doubts‟ under the 

UNCITRAL Rules. Then, it will be demonstrated that, under the applicable standard, Mr. 

Mason should be removed as (2) there are circumstances that raised justifiable doubts about 

his impartiality, and (3) that those circumstances should have been disclosed by Mr. Mason. 

1. The applicable standard 

44. Article 12 (1) of the UNCITRAL Rules states that an arbitrator may be challenged if 

circumstances exist that “give rise to justifiable doubts as to the arbitrator‟s impartiality or 

independence”. 

45. Constant jurisprudence holds that, as this is an objective standard, doubts are justifiable when 

they give rise to an apprehension of bias that is, to the objective observer, reasonable.20 This is 

why the standard requires an exercise of judgment, and in order to do so “it is only logical to 

conclude that all relevant facts and circumstances must be considered in reaching that 

judgment”.21 In other words, it is crucial to analyse all the facts together in order to appreciate 

the full picture.22  

46. The present Challenge is restricted to Mr Mason's impartiality and not his independence. Both 

concepts provided by Article 12 are different. Independence means the absence of actual 

relationships with a party or someone connected to that party. By contrast, impartiality is 

                                                
20

 Vito G. Gallo, ¶19; Grand River Enterprises, ¶1; National Grid, Challenge Decision, ¶8; CC/Devas, ¶64; 

AWG Group Limited, ¶22   
21

 Vito G. Gallo, ¶19  
22

 Grand River Enterprises, ¶1; Vito G. Gallo, ¶19 
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connected with actual or apparent bias of an arbitrator in favour of one party or in relation to 

the issues in dispute, thus, it only requires a state of mind.23 As such, it is difficult to measure 

or prove so that is why “...the evidentiary burden is reduced by the qualification of „justifiable 

doubts‟”.24 

47. Respondent challenges Mr. Mason as his comments in an interview about climate change 

arbitration and his further participation as arbitrator in two other similar cases, taken 

individually, even more collectively, raised justifiable doubts about the capability of Mr. 

Mason to remain open minded in the current proceedings.  

2. The circumstances surrounding Mr. Mason raised justifiable doubts about his 

impartiality 

48. Specifically, Respondent asserts that the arbitrator should be removed from the Arbitral 

Tribunal due to: (a) Mr Mason‘s participation as arbitrator in previous similar arbitrations, 

and (b) Mr Mason‘s interview with the Arbitration Station on a podcast episode. 

a. Mr. Mason participation as an arbitrator in previous similar arbitrations  

49. Mr. Mason has participated as arbitrator in the Hewer Plants JSC v. Wellfalcon case,25 which, 

as well as the present one, has arisen out of a sovereign state‘s exercise of its right to regulate 

by phasing out a power plant in compliance with the ASNEC Directive 2016/87.26  

50. Both Wellfalcon and Laoc are States members of ASNEC and their obligations to foreign 

investors are regulated under the ASNEC Treaty. In the two cases, investors claimed for 

supposedly suffering the violation of the same standard, FET, which is contemplated in 

Article II of the ASNEC Treaty. 

51. The award on the Hewer Plants case was rendered on 1 May 2019 and upheld the claim that 

Wellfalcon has violated the FET standard.27 Mr. Mason subsequently mentioned on his social 

media, on 3 June 2019, when reposting the article that published the news, to be “proud” of 

having served as arbitrator in such a “ground-breaking” decision.28 

                                                
23

 Redfern & Hunter, ¶¶4-55; Croft, Kee & Waincymer, ¶11.4; National Grid, Challenge Decision, ¶76; Fry & 

Stampalija, p.5 
24

 Croft, Kee & Waincymer, ¶11.4 
25

 Record, p.50 §1242  
26

 Record, p.45 §1140 
27

 Record, p.50 §§1240,1258 
28

 Record, p.51 §1270 
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52. Claimant relies on the fact that between that case and the current one there are no party 

identities, and affirms that involvement in multiple similar arbitrations does not give rise to 

justifiable doubts about an arbitrator‘s impartiality.29  

53. Nevertheless, Respondent is concerned that Mr. Mason would have already formed a firm 

opinion on the matters at issue because he had been before very similar facts and analysed the 

same legal provision as the ones in the present case. 

54. Despite what Claimant asserts, arbitrator‘s participation in some cases that are similar could 

lead to prejudgement where one of the cases has finished and the arbitrator has apparently 

made up its mind on the issue.30  

55. In the case CC/Devas v. India, when challenging Professor Orrego Vicuña, the deciding 

authority held that the fact that the arbitrator was confronted with the same legal concept in a 

case arising from the same language on which he has already pronounced on past occasions 

“...could raise doubts for an objective observer as to Professor Orrego Vicuna's ability to 

approach the question with an open mind”.31  

56. As said in EnCana Corporation v. Ecuador, an arbitrator cannot be asked to “...maintain a 

"Chinese wall" in his own mind” so, by information acquired in other arbitration, his 

understanding of the situation may well be affected.32 Same position was held in ICSID 

arbitrations, where doubts have to be not justifiable but manifest, as Tidewater v. Venezuela 

and Caratube v. Kazakhstan.33 

57. It was Perry Mason himself who said that both cases “concern the phase-out of coal-fired 

power plants in the context of ASNEC Directive 2016/87 and are both taken in a “climate 

change” context”,34 and it is an uncontested fact that the tribunal‘s award intensively 

discussed the relationship between Hewer Plants‘ legitimate expectations and Wellfalcon‘s 

right to regulate.35  

58. Even worse, it was not until 23 June 201936 that Mr. Mason revealed that, not only has he 

been an arbitrator in Hewer Plants but he has also been appointed by claimant as arbitrator in 

                                                
29

 Record, p.53 §§1315-1318 
30

 Waincymer, ¶5.9.7 
31

 CC/Devas, ¶64 
32

 EnCana Corporation, ¶45 
33

 Tidewater, ¶¶65-72; Caratube, ¶75 
34

 Record, p.52 §§1289-1291 
35

 Record, p.71 §§1916-1925 
36

 Record, p.52 §1285 
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another case versus the same country, in the C-Energy LLC case on 16 March 2018,37 where 

the dispute and the legal issues to analyse were almost the same.38 

59. Conclusively, given that all the cases refer to investors on the power plants sector claiming 

that FET had been breached because of the implementation of the ASNEC Directive 2016/87 

by States members of the same State Union, and Mr. Mason‘s personal opinion where he 

shows to be proud of the award that upheld the violation of the FET in Hewer Plants, 

justifiable doubts about Mr. Mason‘s capability to keep an open mind in the present 

arbitration exist. 

b. Mr. Mason‟s opinion in a podcast called “The Arbitration Station” regarding 

climate change issues 

60. Respondent‘s position in this arbitration is that Laoc has acted in the legitimate use of its 

regulatory powers. The main reason on which all the measures have been taken by the State 

was due to environmental and climate change issues. Actually, ASNEC‘s Directive 2016/87 

concerns about climate change‘s phenomenon.39  

61. In a podcast episode of ―The Arbitration Station‖, when Joel Malkovich asked Mr. Mason 

about his opinion on Climate Change Arbitration, he answered that although he is conscious 

about the environment, “it is not hard to imagine scenarios where states will resort to climate 

change arguments in support of their actions” and that he had seen situations where “projects 

are approved and executed, the public opinion shifts and environmental measures are 

taken”.40  

62. He also expressed doubts about whether climate change treaties can be considered treaties at 

all, and if they can actually play a role as part of the applicable law in investment Treaty 

arbitrations.41 Last but not least, he remarked that “understanding a project from the financial 

side is what helps to find the right solution for a case”.42 

                                                
37

 Record, p.75 §2043  
38

 Record, p.52 §§1285,1290; p.75 §§2046-2048  
39

 Record, p.16 §§325-330 
40

 Record, p.49 §1225 
41

 Record, p.49 §1231 
42

 Record, p.49 §1234 
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63. It is Claimant's position that this interview does not give rise to any justifiable doubts about 

Mr Mason‘s impartiality because a brief oral statement cannot be a reasonable basis to come 

to such a conclusion.43 

64. Respondent states that, in the light of Mr. Mason‘s participation in two other cases regarding 

climate change measures, his comments about his prior experiences with environmental rights 

and his general attitude towards environmental protection44 in the interview becomes relevant 

to demonstrate that the arbitrator would not have an open mind in regard to climate change 

issues.45 

65. Despite the fact that prior scholarly publications or allegations are usually not reason for 

disqualification,46 “...when taken together with other relevant circumstances, published views 

could indicate unacceptable pre-judgment”.47  

66. Moreover, from the perspective of a well-informed observer, a prior, public statement 

“characterizing a measure at issue in an investment-Treaty arbitration can disqualify the 

arbitrator from serving in that capacity.”48 The fact that Mr. Mason appears to describe 

climate change as a mere excuse for breaching obligations to investors shows that he does not 

believe that climate change issues should be taken into account when judging the measures 

taken by the States. 

67. In conclusion, his generalising reference to state conduct in certain past investment 

arbitrations where measures taken for environmental health were supposedly considered 

unlawful shows how he has a predisposition to not consider environmental law arguments 

relevant and to distrust states in the exercise of their regulatory powers. 

3. Mr. Mason breached his duty of disclosure 

68. Mr. Perry Mason accepted his appointment as arbitrator in the current proceedings and, 

subsequently presented his statement of impartiality and independence where he declared that 

there was no reason why he should not serve on the Arbitral Tribunal with respect to the 

dispute between GNB and Laoc.49  

                                                
43

 Record, p.53 §§1325-1326 
44

 Record, p.60 §§1572-1574 
45

 Waincymer, ¶5.9.8 
46

 ASIL-ICCA Report, ¶111 
47

 ASIL-ICCA Report, ¶120 
48

 Legum, p.244; ASIL-ICCA Report, ¶123 
49

 Record, p.47 §§1176-1178  
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69. However, as it was evidenced before, there were indeed three circumstances that compromise 

his impartiality which the arbitrator chose not to disclose. 

70. In consequence, Mr. Mason breached his duty to disclose both (a) under the UNCITRAL 

Rules and (b) the IBA Guidelines, even though the latter are not applicable in this arbitration.  

a. Mr. Mason breach the duty imposed under Article 11 of the UNCITRAL Rules 

71. Pursuant to Article 11 of the UNCITRAL Rules, a person that is approached to be an 

arbitrator has to disclose any circumstances “likely to give rise to justifiable doubts” as to his 

impartiality and those circumstances have to be disclosed without delay. 

72. It is the parties' rights to consider if justifiable doubts exist in regard to the arbitrator's 

qualities. Hence, the arbitrator must give the parties an opportunity to consider any matter that 

might be legitimately of concern to an objective observer.50  

73. As the essence of the obligation to disclose is to allow parties to consider themselves if a 

challenge has to be requested, the best is to take a broad approach to disclosure, being“... all 

reasonable matters brought to the attention of the parties where it is at least tenable that 

there could be justifiable concerns”.51 Otherwise, the arbitrator would be surrogating the 

parties in their right to consider their own position when reaching the conclusion that the 

circumstances surrounding him are not likely to achieve a challenge.52 

74. Having demonstrated that justifiable doubts have been raised about Mr. Mason‘s impartiality 

due to his multiple participations as arbitrator in other subject related cases and his comments 

given in the podcast interview, to comply with Article 11 of the UNCITRAL Rules, he should 

have disclosed those circumstances promptly. 

b. Mr. Mason neither complies with the IBA Guidelines 

75. Despite the fact that it is Respondent‘s position that the IBA Guidelines are not applicable in 

the present arbitration, as the disputing parties had not agreed to them,53 they are usually of 

assistance when analysing the duty of disclosure54 and, having seen Mr. Mason‘s justification 

that he did not disclose the circumstances addressed by Respondent because they are not 

                                                
50

 Waincymer, ¶5.10.2 
51

 Croft, Kee & Waincymer, ¶11.9 
52

 Croft, Kee & Waincymer, ¶11.9 
53

 IBA Guidelines, Introduction, ¶6;  Trapote, ¶49 
54

 Croft, Kee & Waincymer, ¶11.9 
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listed on the IBA Guidelines,55 it is Respondent‘s assertion that even under those guidelines 

he was not discharged from that duty.   

76. Mr. Mason should have disclosed the circumstances mentioned above which are similar to the 

assumptions enlisted in its non-exhaustive56 Orange List as, for instance, prevision 3.5.2 

which refers to when the “arbitrator has publicly advocated a position on the case”, or as a 

non-mentioned circumstance under the subtitle 3.1 about previous services for a party “or 

other involvement in the case”.  

77. As it is clear that Mr. Mason has been, in all three mentioned circumstances, before issues that 

are involved in the current case, and as the IBA Guidelines itself states that when in doubt57 

an arbitrator has to go for the disclosure of any fact, even under these guidelines, a breach of 

the arbitrator‘s duty to disclose is concluded. 

*** 

78. Finally and conclusively, due to Perry Mason‘s prior participations in two similar cases and 

his assertions about the issues involved in this arbitration, under the view of an objective 

observer, there are justifiable doubts about his ability to adjudicate an award after hearing the 

parties positions with an open mind. Hence, Mr. Perry Mason should be removed from the 

current Tribunal. 

                                                
55

 Record, p.52 §1279 
56

 IBA Guidelines, p.19 
57

 IBA Guidelines, General Standard 3 (d), p.7 
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PART TWO. JURISDICTION 

II. CLAIMANT HAS NO LEGAL STANDING IN THIS PROCEEDING  

79. The coal-fired power plant T1 was built by Ticadia-1 LLC and funded mostly by MFNB. The 

latter provided USD 600 million for the construction of T158 by a Financing Agreement 

concluded with Ticadia-1 LLC, on 1 December 2010.59 

80. Under the Financing Agreement60 MFNB was allowed to seek additional securities from 

Ticadia-1 LLC and Mountaintop.61 After the enactment of Law 66/2016 the value of T1 

decreased and according to the contract, MNFB required an additional secure.62  

81. Therefore, on 6 May 2017, MFNB took Mountaintop to ICC arbitration pursuing to enforce 

the guarantee under the Financing Agreement.63 This was a commercial dispute between two 

entities that had financial disagreements, but MFNB, Claimant´s predecessor, lost this 

arbitration in 2018.64   

82. Soon after the start of the commercial arbitration, on 1 July 2017, MFNB assigned it 

contractual rights to GNB under the Assignment Agreement according to which the rights 

under the Financing Agreement with Ticadia-1 LLC, all claims against Mountaintop and/or 

Laoc were assigned to GNB in exchange for USD 150 million (25% of the original amount of 

the loan given by MFNB to Ticadia-1 LLC).65 In other words, MFNB sold off its rights under 

the Financing Agreement to GNB.66 All these transactions were made on a strictly 

commercial level and outside the knowledge of Respondent. 

83. On 31 January 2019, Claimant submitted the present dispute to arbitration under Article X of 

the ASNEC Treaty. Claimant argued that the Assignment Agreement accords legal standing 

in this proceeding against Laoc under the ASNEC Treaty. However, Respondent will 

demonstrate that this Tribunal does not have jurisdiction to hear Claimant‘s case because (A) 

GNB does not own nor has it ever made any investment under the ASNEC Treaty, hence, it is 

                                                
58

 Record, p.57 §§1452-1455 
59

 Record, p.57 §§1459-1460 
60

 Record, p.23 
61

 Record, p.59 §§1533-1534 
62

 Record, p.59 §§1534-1537 
63

 Record, p.59 §§1537-1538 
64

 Record, p.59 §1539 
65

 Record, p.60 §§1545-1549 
66

 Record, p.26 §§604-605 



MEMORIAL FOR RESPONDENT                                                                      TEAM NGOMA 

15 
 

not a protected investor. Furthermore, (B) the Assignment Agreement is not valid under 

international law. 

A. Claimant does not own and did not make an investment to be considered a 

protected investor under the ASNEC Treaty  

84. In order to be entitled to submit disputes under the mechanisms provided by investment 

treaties, Claimant has the burden of proof of demonstrating that it is a protected investor with 

a covered investment.  

85. Investment treaties, as well as the ASNEC Treaty in the case at hand, “applies only to 

investors and investments made by those investors who qualify for coverage under the 

relevant provisions. Only such investments and investors may benefit from the protection and 

be eligible to take a claim to dispute settlement‖.67 Hence, to submit a dispute under Article X 

of the ASNEC Treaty, GNB has to comply with these conditions. 

86. Claimant may argue that it has standing in the present arbitration as a contractual successor of 

MFNB. However, Respondent argues that GNB has no standing in this arbitration, due to the 

fact that (1) neither does Claimant own nor has it ever made an investment, and (2) it is not a 

protected investor. 

1. Claimant does not own nor has it made an investment in Laoc 

87. It is common knowledge in international law that the investor has to prove the ownership of 

an investment within the meaning of the Treaty in order to gain Treaty protection.68 If 

Claimant cannot comply with this requirement it would lack legal standing in this proceeding.  

88. Claimant may argue that its contractual rights under the Assignment Agreement fits in the 

definition of investment of Article I of the ASNEC Treaty. Contrastingly, Respondent asserts 

that (a) GNB does not own a valid investment (b) neither has it made an investment. 

Furthermore, (c) Claimant‘s contractual rights do not comply with the criteria of investment 

required by international law. 

                                                
67

 Yannaca-Small, p.9  
68

 Matthew C. Bate, p.1 
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a. Claimant does not own a valid investment 

89. Article I of the ASNEC Treaty states: “...investment means every kind of asset owned or 

controlled by Investors of a Contracting Party (...) within the Area...” of the host State 

member of the ASNEC Region.69  

90. In the case at hand, GNB has no asset within the territory of Laoc. The Assignment 

Agreement is a commercial transaction which took place in Mercuria,70 outside the area of 

Laoc, and without any contribution of value there. Therefore, there is no logical reason to 

consider that the above mentioned contractual relationship between private parties outside the 

territory of Laoc could be considered an investment within the ASNEC Treaty. As many 

arbitral tribunals repeatedly held, commercial transactions cannot be considered as an 

investment.71  

91. For instance, arbitrator Shahabuddeen described in Malaysian Historical Salvors v. The 

Government of Malaysia: ―It was always clear that ordinary commercial transactions would 

not be covered by the Centre‟s jurisdiction”.72 The tribunal in Romak v. The Republic of 

Uzbekistan also stated that under Treaty claims, the distinction between investments and 

purely commercial transactions is important for jurisdictional purposes.73 The Tribunal of the 

case Joy Mining v. Arab Republic confirmed this view when expressing that: “if a distinction 

is not drawn between ordinary sales contracts, even if complex, and an investment, the result 

would be that any sales or procurement contract involving a State agency would qualify as an 

investment”.74 

92. Thus, it is clear that GNB just bought debt rights contained in the Financing Agreement which 

belonged previously to MFNB. It is not enough to conclude that the GNB‘s rights under this 

transaction are protected by the ASNEC Treaty. Furthermore, the Assignment Agreement 

expressly states that the law governing that contract is the law of Mercuria.75  

93. Hence, the mere fact of having acquired a legitimate debt does not give rise to the 

presumption of a valid investment.  
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94. Therefore, the commercial rights owned by the Claimant as assignee of the Financial 

Agreement do not fit in the definition of investment under Article I of the ASNEC Treaty. 

b. Claimant did not make an investment in Laoc 

95. Even if the Tribunal considers that Claimant‘s contractual rights could fit in the definition of 

investment under Article I, GNB did not make any investment as required by the ASNEC 

Treaty.  

96. According to the definition of investment given by Article I, the only investor that could have 

submitted those claims to this Tribunal is MFNB; the only one that indeed made an 

investment within the territory of Laoc. In other words, GNB did not make nor was it linked 

to any asset in Laoc‘s territory.  

97. According to Article 31 of the Vienna Convention on the Law of Treaties (“VCLT”), it is 

necessary to interpret this wording “...in good faith in accordance with the ordinary meaning 

to be given to the terms of the Treaty in their context and in the light of its object and 

purpose”.76 

98. In this regard, the meaning of investment under Article I of the ASNEC Treaty should 

encompass the purpose and the context of the Treaty. In this line, it is well recognized that the 

preamble includes motivation, aims and are of both textual and teleological significance.77 

Even more, the Preamble is a part of the apparatus for selecting and modifying the ordinary 

meaning of the terms used.78  

99. In the case at hand, the Preamble of the ASNEC Treaty expressly recognizes “...the need to 

encourage (...) favourable and transparent conditions for Investors of other Contracting 

Parties to make Investments in the ASNEC Region”.79 In addition, the Preamble also stresses 

that the objective of the Treaty is “promoting intra-ASNEC investments flows”.80  

100. Thus, to be considered a protected investor with a covered investment under the ASNEC 

Treaty it is necessary to ―make Investments‖.  

101. The case Clorox España v. Venezuela is very illustrative in this matter. The Tribunal rejected 

its jurisdiction after considering that under the wording of the Spain-Venezuela BIT, it was a 
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requisite not only to own an investment but also for the investor to comply with the material 

task of investing in the territory of the host country.81 As Clorox only acquired a shareholding 

of the Venezuelan subsidiary from its headquarter of the United States, the action of investing 

was made by the matrix and not by the Claimant of that case.  

102. Hence, recognizing legal standing to GNB in this arbitration would be contrary to the purpose 

of the ASNEC Treaty, which is to protect real flows of foreign investments into the territory 

of Laoc and avoid Treaty shopping. 

c. Claimant‟s contractual rights do not comply with the criteria of investment 

under international law 

103. Article X (1) of the ASNEC Treaty requires the dispute to be “related to Investments”. In 

addition, Article X (4) also sets out that the dispute should be decided ―in accordance with 

this protocol and applicable rules and principles of international law‖.82  

104. Interpreting these provisions “in good faith in accordance with the ordinary meaning to be 

given to the terms of the Treaty in their context and in the light of its object and purpose”,83 

the use of the word ―and‖ in Article X (4) in conjunction with Article X (1) requires that a 

covered investment should comply with the definition of Article I of the ASNEC Treaty and 

the meaning of investment under international law. Hence, the application of general 

principles of international law should be taken into account as should the ASNEC Treaty. 

105. Accordingly, the requirements for investments under international law has been stated in the 

case Salini v. Morocco. That case gave rise to the well known Salini Test, which was followed 

by the vast majority of international Tribunals both under the ICSID and UNCITRAL 

arbitrations.84  

106. Even though the Salini test is intended to be applied under the ICSID framework,85 many 

UNCITRAL Tribunals considered its applicability as it contains the criteria for investments 

under international law.86 

107. For instance, the Tribunal of the UNCITRAL arbitration Romak S.A v. Republic of Uzbekistan 

expressed: ―The Arbitral Tribunal considers that the term investments under the BIT has an 
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inherent meaning entailing a contribution that extends over a certain period of time and that 

involves some risk”.87 Then, the same tribunal explained why this test can be used not only in 

ICSID arbitrations but also in UNCITRAL: “Naturally, there are specific jurisdictional 

restrictions imposed by the ICSID Convention (for example, the limitation with respect to 

physical persons who are dual nationals, or to the existence of a “legal dispute”). However, 

said restrictions do not bear on the definition of investment”.88 

108. This test established that in order to be considered an ―investment‖ it has to satisfy some 

criteria cumulatively: (i) a substantial contribution of the investor; (ii) existence of a risk; (iii) 

a contribution to the economic development of the host State.89 

i. Substantial contribution of the investor 

109. This criterion entails that an investor must contribute some resources towards an investment. 

In Quiborax S.A v. Plurinational States of Bolivia, the tribunal expressed: “While shares or 

other securities or title may be the legal materialization of an investment, mere ownership of 

a share is, in and of itself, insufficient to prove a contribution of money or assets”.90  

110. In the UNCITRAL case Guaracachi v. Bolivia the Tribunal followed the same logic: ―A 

contribution in cash or some other economic contribution is required for an investment to be 

protected under the BIT”.91  

111. Claimant cannot prove that it has made a capital contribution in Laoc territory. Moreover, 

GNB never entered any assets into the State. The only basis that Claimant's could provide was 

to have acquired rights derived from an investment made by a third party, but it has not 

provided any element that allows to infer that it has made an investment in Laoc, much less an 

economic contribution to its development. 

112. The tribunal in Grupo Francisco Hernando Contreras v. Equatorial Guinea was very clear at 

this point: “...[a contribution] requires that there is at least a prima facie contribution, and 

this contribution aids to the development of the Host State...‖92 
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ii. Assumption of risk 

113. An investment risk entails a different kind of alea, a situation in which the investor cannot be 

sure of a return on his investment, and may not know the amount he will end up spending, 

even if all relevant counterparties discharge their contractual obligations.93 

114. It is clear from the evidence in the record of this arbitration that GNB did not take any risk 

related to the investment. When GNB acquired the rights from MFNB,94 a future dispute 

between the parties was already predictable.95 Assignments of rights cannot be considered an 

investment since the assignee does not assume any risk that may be contemplated in the 

definition given by Article I of the ASNEC Treaty. 

iii. A contribution to the economic development of the host State 

115. An investment must imply a significant contribution to the economy of a host State.96 Fedax 

v. Venezuela and Ceskoslovenska Obchodni Banka and A.S. v. The Slovak Republic are 

examples of tribunals that adopted this requirement. Other tribunals have recognized that the 

above mentioned and similarly worded provisions in other investment treaties require an 

investment to provide a substantial contribution to the development of the host State‘s 

economy in order to enjoy the protection of the relevant Treaty.97 

116. The tribunal in Joy Mining v. Egypt subsequently confirmed the requirement establishing the 

lack of legal standing by the claimant because it could not verify that the investment made 

had contributed to the economic development of the host State.98 In the case at hand, the one 

that has made a contribution to the economic development of Laoc is only MFNB through the 

financial agreement and the loan of USD 600 million.  

117. GNB has not made any investment in Laoc. Moreover it was not even part of the agreement 

whereby MFNB financed the construction of the T1 plant in Laoc territory.  

118. Taking into account all of these arguments, there is no apparent reason that would confer 

standing to Claimant in this arbitration. 
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2. Claimant is not a protected investor 

119. Even though GNB is a company incorporated under the law of Mercuria, as it was previously 

explained, it did not make an investment in the Republic of Laoc. Article I of the ASNEC 

Treaty states that ““Investment” means every kind of asset owned or controlled by Investors 

of a Contracting Party, (…) outside that Contracting Party‟s Area but within the Area in 

terms of Article 1(6)(b)”.99 According to the article mentioned, Area means with respect to the 

Regional Economic Integration Organisation, the area of the member states of such 

organisation.100 As it may not be clear enough, the preamble of the ASNEC Treaty establishes 

that “Recognising the need to encourage and create (…) conditions for Investors of other 

Contracting Parties to make Investments in the ASNEC Region”.101 In this context it can be 

understood that an investor is required to own an investment made by this same investor.  

120. Therefore, the same Treaty seeks for investors to make investments in the other contracting 

parties, and it does not contemplate the assignment of rights derived from an investment 

already made by another investor. Thus, GNB does not qualify as a protected investor under 

the ASNEC Treaty. 

B. The Assignment Agreement is not valid under international law 

121. Furthermore, even if the Tribunal finds that Claimant‘s contractual rights fit in the definition 

of Investment under the ASNEC Treaty, the Republic of Laoc asserts that the assignment 

agreement between MFNB and GNB dated on 1 July 2017 is invalid under international law, 

thus, the Claimant has no standing in this arbitration. 

122. Respondent will demonstrate that the Assignment Agreement should be considered invalid by 

the Tribunal, based on three main arguments: (1) Treaty claims are essentially intuitu 

personae, (2) the international law and the ASNEC Treaty do not contain any legal provisions 

for the assignment of claims. Subsidiarily, (3) Respondent never consented the assignment 

agreement. 
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1. Treaty claims are intuitu personae  

123. Investment Treaty tribunals have differing views on the validity of assigned claims. Many of 

them suggested that an investment Treaty claim is unique and cannot be openly transferable 

as financial instruments may be.102 

124. Following this argument professor James Crawford explains ―BIT claims are essentially 

claims intuitu personae under international law, and this imposes limits on their 

assignability”.103 In this line, if these rights to claim were freely assignable, the transfer of 

rights would pass into the hands of third parties that have nothing to do with the original 

conflict. GNB is a third party unrelated to the original parties which are MFNB and Laoc. 

Claimant does not fulfil the requirement of ratione personae established by international law. 

125. The concept of investment requires the existence of a relationship of the alleged investment 

by the alleged investor, as well as an active involvement by the investor in the flow of funds 

and in the direction of the investment, while excluding indirect chains of ownership.104 

126. Furthermore, Claimant does not comply neither with the continuous ownership requirement. 

As it was previously explained, the investment was made by MFNB which later assigned its 

rights to GNB. The NAFTA case Loewen Group v. United States of America Tribunal 

declined jurisdiction because the investor failed to maintain the continuous ownership since 

the Canadian company was reorganized as a US company. Though the nationality was also 

different, the investor changed its character and the assignee was a naked entity. Hence, it 

shows that Treaty claims are essentially intuitu personae under international law. 

2. International law and the ASNEC Treaty do not contain any legal provisions for the 

assignment of claims 

127. Neither the ASNEC Treaty nor the rules and principles of international law contain any 

specific provisions or framework for claims assignability. In conventional international law, 

indirect claims are exceptional and must be expressly provided for, which is not the case here. 

The NAFTA105 and the US 2004 Model BIT,106 both expressly provide for indirect actions.  

128. Respondent stresses that the ASNEC Treaty, by contrast, contains no such special provision. 
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129. Such silence cannot be interpreted as an acceptance or as a permitted action. This silence, in 

line with Article 31 of the VCLT, under a good faith interpretation, implies that if the States 

did not ponder claims assignability it is because it is not permitted.107 Following the rules of 

international law where Treaty claims are intuitu personae, in investment law if the State does 

not take an active attitude is because the general rule must be followed. 

130. Therefore, it cannot be sustained that Claimant has standing in this proceeding as there is no 

legal framework for such assignment agreement, and Respondent could have never foreseen 

the possibility of an assignment of claims. 

3. Respondent never consented the assignment agreement 

131. Apart from not being permitted the assignment of Treaty claims neither under the 

international law nor the ASNEC Treaty, Claimant has not demonstrated that the host State 

gave its consent to the assignment. Although Claimant communicated the assignment 

agreement to Respondent,108 it has not been able to prove that it has consented to it.  

132. State silence must be ―significant‖ in order to constitute tacit consent to the Treaty's complete 

or partial termination, the state must remain silent despite knowing there was a reason to 

exercise a right and having a period of reasonable duration in which it could do so.109  

133. In the case at hand, the host State had to give its consent to the Assignment Agreement for the 

elementary reason that GNB is a third party, an outsider to the investment made in Laoc‘s 

territory by Ticadia-1 LLC and MFNB.110 Laoc has no relationship with GNB so it is not 

possible to simply assign the rights to a third party without the express approval of the other 

party.  

134. By contrast to commercial arbitration where the parties have the same position, in investment 

arbitration (Investor-State) the parties are not equal: The host state is not a private entity, and 

as such it needs to be aware beforehand and give its explicit consent when it is required to do 

so. In the present case, being there no legal framework for the assignability of claims, 

Respondent‘s silence cannot be interpreted as an acceptance. 
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135. A claim is not readily assignable in action as shares in the stock-exchange market or other 

types of negotiable instruments.111 A claim derived from a Treaty has a series of elements of 

its own, which makes the express consent an elementary requirement that has to be fulfilled. 

136. Thus, as Laoc's acceptance and express consent has not been granted, the assignment 

agreement is not enforceable against it. 

*** 

137. In conclusion, Claimant has not standing in the present arbitration. GNB did not own an 

investment nor made an investment neither under the ASNEC Treaty nor under international 

law. Thus, it cannot be considered a protected investor. 

138. Subsidiarily, even if the contractual rights that Claimant purchased under the Assignment 

Agreement could be considered as covered ―Investment‖ under Article I of the ASNEC 

Treaty, still Claimant is not entitled to pursue its commercial interests by submitting a treaty 

claim to arbitration, since both general international law and the ASNECT Treaty do not 

contain any legal framework for the assignment of claims. Thus, as treaty claims are 

necessarily intuito personae, only the original investor but not the Claimant has standing in 

this arbitration. Therefore, the Tribunal lacks jurisdiction to hear the present case.  
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PART THREE. ATTRIBUTION OF RESPONSIBILITY 

III. THE ENACTMENT OF LAW 66/2016 HAS TO BE ATTRIBUTED TO ASNEC 

ONLY 

139. ASNEC, which is an international organization created in 2012 of which several countries are 

part including Laoc and Mercuria, resolved to ensure the economic and social progress of 

their member States, with the objective of the constant improvement of the living and working 

conditions of their population.112 

140. In accordance with the aforementioned, despite the importance that the coal industry meant 

for the economy of the country,113 Laoc came under the ever-increasing pressure of the other 

ASNEC Member States and ASNEC itself to sign the Seoul Agreement on Climate Change 

(“Seul Agreement”) in 2015,114 because of the drastic spike in the number of natural 

catastrophes occurred in the last 10 years115 and according to ASNEC environmental 

commitment.116  

141. Following this path, Directive 2016/87 was dictated by ASNEC in 2016 leaving Loac no other 

choice but to readapt its legal framework because of the binding force character that this 

directive had according to Article 115 (3) of the ASNEC Founding Charter (“ASNEC 

Charter”). 

142. Claimant asserts that the Republic of Laoc is internationally responsible for the damage 

caused by the implementation of the ASNEC Directive 2016/87 and the enactment of Law 

66/2016 which resulted in the violation of  Article II of the ASNEC Treaty.117  

143. It is important to highlight that ASNEC, as an international organisation, concluded the 

ASNEC Treaty by itself, and under international law, international organisations are subjects 

with the capacity to conclude treaties. In other words, ASNEC could be responsible for the 

obligations assumed under the treaties it concludes.118 

144. However, it is Respondent position that under international law, international organizations, 

such as ASNEC, play an important role in the attribution of responsibility for their wrongful 
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acts, as it is established in the Articles of Responsibility of International Organizations 

(―ARIO‖).119  

145. For this reason, Respondent will prove that it is not internationally responsible for the 

enactment of Law 66/2016 and that the responsibility lies only with ASNEC due to the fact 

that (A) Respondent acted as a de facto organ of ASNEC and subsidiarily, (B) Respondent 

acted under ASNEC‘s effective control. 

A. The Republic of Laoc acted as a de facto organ of ASNEC  

146. According to Article 120 of the ASNEC Charter ―The Association enforces or implements its 

legal acts through the organs of its Member States.‖120 adding that when the Member States 

enforce or implement any legal acts of the Association the attribution of conduct should 

follow Article 6 of the ARIO.  

147. In this regard, the mentioned article states that the conduct of an organ of an international 

organization is considered an act of that organization when it is ―in the performance of 

functions‖.121 This allusion is interpreted in the way that Respondent was acting as a de facto 

and an executive organ122 of ASNEC, and therefore, does not bear international responsibility. 

148. Furthermore, such legal entities cannot act by themselves owing to the fact that they are 

corporate-like actors, and need organs, natural persons, corporate entities and public 

institutions to act on their behalf. In this regard, there is a necessity to attribute responsibility 

to them when they act through other organs.123 

149. Contrary to Claimant‘s position, Respondent was performing functions of ASNEC and thus, 

was merely acting as an organ. 

150. Indeed, support for the recognition of Member State organs acting as de facto Organization 

organs can be found in the case law of the World Trade Organization (“WTO”), such as the  

Protection of Trademarks Report, where the European Community (“EC”) applied a 

regulation through its Member States causing them problems about equality between nationals 
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and non-EC nationals, for which the European Union (“EU”) was found responsible under 

WTO law and international law in general.124  

151. Moreover, the conduct of Member State organs as executive organs enforcing EU legislation 

and implementing EU legislation has led to the recognition of EU international responsibility 

in two more WTO cases.125  

152. In addition to this, the responsibility of an international organization is reflected in Electrabel 

v. Hungary. In the case, Hungary and Electrabel signed power purchase agreements. After the 

state entered the EU, the EU Commission decided that the agreements with Electrabel were 

incompatible with the common market. The tribunal recognized that who would be liable is 

the EU and not Hungary. This is because the state was required to act in compliance with a 

legally binding decision of an EU institution and it would be absurd to consider the state 

responsible for doing precisely that which it was ordered to do by a supranational authority.126 

In accordance with this argument, the tribunal seemed to recognize the existence of a 

functional link between the EU and its Member States when the state enforces an EU demand. 

153. Furthermore, recently in the Hewer Plants JSC v. Wellfalcon case the tribunal decided 

unanimously127 that the state cannot be attributed liable for the implementation of Directive 

2016/87 and the responsibility is only attributable to ASNEC.128 This award cannot be left 

aside since Wellfalcon is a member state of ASNEC and the issue of responsibility arises from 

the enforcement of Directive 2016/87. 

154. Therefore, when Respondent implemented the ASNEC directive, it was only acting as a de 

facto, executive organ due to the fact that the ASNEC Charter explanation of its functioning 

methods and powers over its Member States matches the definition of the concept of what can 

be considered acting as a de facto organ explained above. 

B. ASNEC has effective control over Laoc  

155. Despite the negative of the Laocan delegate in the ASNEC Council over Directive 2016/87, it 

was finally adopted with the necessary majority of votes in favor that Article 115 (1) of the 

ASNEC Charter establishes.129 From that moment, the Republic of Laoc was obliged to 
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incorporate the directive into its legal system because of the binding nature that ASNEC 

Directives have.130 

156. Claimant may argue that the Republic of Laoc has international responsibility for the acts 

carried out by its state organs.131   

157. However, Article 120 of the ASNEC Charter establishes that when the Member States enforce 

or implement any legal acts of ASNEC, since the organization exercises effective control over 

that conduct,132 the attribution of responsibility lies with ASNEC.  

158. In this regard, there are different positions on which criteria should be used to determine the 

existence of effective control. On one hand, there is one concerned with the power the 

controlled State has to prevent the act demanded by the International Organ in contraposition 

of the binding force of its dispositions,133 while on the other hand, there is the lack of 

discretionary powers a State has to decide over specific directives and instructions established 

by the supra International Organ.134   

159. In spite of which criteria the Tribunal chose to follow, it will be proven that ASNEC has 

effective control over Laoc as the enactment of Law 66/2016 constituted the execution of the 

(1) specific and (2) binding ASNEC Directive 2016/87.  

1. Law 66/2016 specifically implemented the ASNEC Directive 

160. Directive 2016/87 directly established on Article 7 that in order to reach or exceed the 

Association target, each Member State had to reduce the percentage of its final gross 

production of energy from coal-fired power plants to 0 by 31 December 2028, thus setting a 

time limit, and also that no compensation had to be paid to owners and/or operators of coal-

fired power plants subject to the measures adopted by the Member States under this article135. 

Hence, the directive is not based on general points but instead has very specific marks for the 

member states to follow.  

161. Claimant may argue that according to the ASNEC Charter, directives are implemented and 

need to be addressed by the states, letting each one of them make the decision over the 
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method to do it136 and thus, that the Directive 2016/87 could have been implemented in a 

lesser harmful way.  

162. However, ―method‖ is not the same as ―content‖. What method properly means is the way 

each member state has to implement the Directive on its legal system. In other words, it does 

not mean that the state could modify the Directive‘s dispositions, -because they are 

exceptionally created by the ASNEC Council-, but that it has the right to implement it in 

accordance with its own internal proceedings. Hence, the margin of option Respondent had 

was none.   

163. The level of specificity on which directives are made is directly connected with the level of 

discretionary powers that the state has over them. In this way, a directive provision satisfies 

the criteria for effective control when the member State of an international organization does 

not have a sufficient degree of discretion when transposing it into its national legal 

framework.137 In other words, discretion implicates the fact that certain choices can be made 

by the legislator or by the executive.138 

164. Even if Laoc enjoyed a margin of discretion on deciding when to implement it, it was under 

the obligation to act within the framework in order to achieve the objective.139   

165. Furthermore, while analyzing the attribution of responsibility, it is assessed the margin of 

discretion the Member States had over the act based on the wording of the provision.140Hence, 

the more specificity, the less discretionary powers.  

166. In conclusion, Respondent did not have discretionary powers over the enactment of law 

66/2016 due to the specificity the ASNEC Directive contains and because of the absence of 

options Laoc had at the time of introducing it into its legal system. 

2. Law 66/2016 implemented the binding Directive 2016/87  

167. Every organization of states has their own rules and determines which are the consequences 

for non-compliance with their different legal acts. Such consequences determine the force 

through which the legal act is imposed.  
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168. Law 66/2016 came into force to implement Directive 2016/87 in accordance with the ASNEC 

Charter which establishes that directives are binding as to the result to be achieved, upon each 

Member State.141 

169. The non-compliance with what is established, according to Article 124 of the ASNEC 

Charter, will lead to severe sanctions, as the loss of the benefits and the suspension of certain 

rights including the voting rights the representative of the government has in the Council, or 

even a penalty payment.142 The ASNEC Directive foresees more severe consequences that, for 

instance, the Treaty on the Functioning of the European Union which just leads to apply a 

pecuniary sum143 in case of  disobedience from a Member State.  

170. A clear example of this, is the present case of the Directive 2016/87, where due to its 

obligatory power, all ASNEC Member States have enacted measures to implement the Coal 

Directive and so far none of these have failed due to the sanctions that can be adopted in case 

of disobedience.144 

171. In this regard, the European Court of Justice (―ECJ‖), in several cases, has defined that the 

binding force of directives, seems to impose an obligation to achieve a result,145 and that a 

Member State that does not take measures to implement the directive within the prescribed 

period of time fails to comply with its obligations.146 

172. Hence, the enactment of Law 66/2016 was nothing but the implementation of the ASNEC 

Directive 2016/87. In other words, the Republic of Laoc just complied with its international 

commitments under the ASNEC, and due to its binding force, ASNEC is the only responsible 

for the implementation of the Directive. 

*** 

173. In conclusion, the phase-out of coal-fired power generation implemented through Law 

66/2016 is not attributable to Respondent under international law, and consequently 

responsibility lies only with ASNEC due to the fact that Respondent acted as a de facto organ 

of ASNEC and was under its effective control at the time the law was enacted.  
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PART FOUR. FAIR AND EQUITABLE TREATMENT 

IV. RESPONDENT DID NOT BREACH ITS OBLIGATIONS UNDER ARTICLE II(1) 

OF THE TREATY 

175. Subsidiarily, in case the Tribunal considers the Republic of Laoc is responsible for the 

enactment of Law 66/2016, it will be shown that Respondent did not breach its obligations 

under Article II (1) of the ASNEC Treaty. 

176. As explained above, for the past 10 years, due to the reliance on the coal sector, Laoc and the 

rest of the ASNEC Region have been suffering from annual floods of increasing magnitude.147 

Despite the continuous efforts to build protective constructions by Respondent, the floods still 

take thousands of lives and cause millions of dollars in property damage every year.148  

177. There was a shared concern about environmental issues in neighboring countries of Laoc, as 

well as in the ASNEC Region in general.149 This critical situation led these countries, 

including Laoc, to join the ASNEC organisation in 2012, whose main objectives are the 

protection of the quality of the environment and human health, prudent and rational utilisation 

of natural resources and combat climate change.150 

178. Under the ASNEC framework, the Member States signed the ASNEC Treaty. Its Preamble 

establishes protection of foreign investments without ceasing to protect health, safety and 

environment.151 The Treaty also provides States the power to adopt any measure to protect 

human life or health.152 

179. Despite the fact that the coal sector was important in the economy of Laoc, it was a matter of 

time that environmental regulations, such as Law 66/2016, were adopted. 

180. Claimant wrongly asserts that the enactment of Law 66/2016 meant the violation of 

Respondent‘s obligations under Article II (1) of the ASNEC Treaty.153 On the contrary, 

Respondent will demonstrate that it obeyed the FET standard. 

181. According to Article II (1) of the ASNEC Treaty, the host state shall ensure fair and equitable 

treatment of foreign investors and their investments.154  
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182. FET is an objective and flexible standard that cannot be defined in abstracto155 and therefore 

has to be interpreted in light of the particular circumstances.156 FET requires balancing the 

investor‘s interests against the host state‘s legitimate right to regulate domestic matters in the 

public interest.157 In this regard, Respondent‘s measures were taken in the midst of an 

environmental crisis and aimed to safeguard human well-being. 

183. Thus, Respondent accorded fair and equitable treatment to Claimant‘s investment as (A) the 

enactment of Law 66/2016 did not frustrate any reasonable expectation. In addition, (B) it was 

taken in good faith without arbitrariness, and (C) it was also reasonable and proportional. 

A. The enactment of Law 66/2016 did not frustrate any reasonable 

expectation 

184. Legitimate expectations are a key element of FET.158 The concept of ―legitimate 

expectations‖ relates to a situation where the State‘s conduct creates reasonable and justifiable 

expectations on the investor to act in reliance on said conduct.159 

185. Claimant may argue that it based its legitimate expectations on the importance of the coal 

sector in Laoc and statements made by the Governor of Ticadia. Then, Claimant may contend 

that the enactment of Law 66/2016 violated their legitimate expectations.160  

186. Thus, any expectations were frustrated as (1) at the time the investment was made there was 

no legal basis to form any expectation; (2) Respondent did not make any representation that it 

will not regulate to protect its environment; (3) the governor declarations are not enough to 

create legitimate expectations; and (4) the matters regulated under Law 66/2016 were 

predictable and reasonable thus, Claimant failed to comply with its duty to plan its investment 

diligently. 

1. At the time the investment was made there was no legal basis to form any 

expectation 

187. The FET standard includes the protection of legitimate expectations of the investor existing at 

the time the investment was made.161 However, at the time the investment was made the 

ANSEC Treaty did not exist so there was no legal basis to form any expectation. 
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188. While the investor decided to proceed with the construction of T1 on 2010,162 the ASNEC 

Treaty which grants fair and equitable treatment to foreign investors and their investments 

was created on 19 May 2012.163 

189. Even if expectations were generated after the creation of the ASNEC Treaty, Respondent 

always preserved its power to regulate environmental matters.164 Hence, Respondent has no 

responsibility. 

2. Respondent did not make any representation that it will not regulate to protect 

its environment 

190. As it was stated, the environmental situation of ASNEC Member States was delicate due to 

the natural disasters that were occurring between 2000 and 2015. Laoc was not an 

exception.165 Since then, the influence of environmental, political movements has been 

steadily growing in the ASNEC Member States.166  

191. Particularly, in 2012 Laoc signed the ASNEC Charter which has mainly environmental 

objectives and, by 2015 the Laocan Environmental Union (―LEU‖) became the most 

supported environmental political party and together with other parliamentary minorities, was 

able to form an environmentalist coalition, which has since then held a majority in the Laocan 

Parliamentary.167 

192. According to consistent arbitral jurisprudence, general legislation does not guarantee an 

unchangeable legal framework and does not mean a special commitment of the host state so it 

cannot create legitimate expectations.168 It is unthinkable that a State could make a general 

commitment to all foreign investors never to change its legislation whatever the 

circumstances, and it would be unreasonable for an investor to rely on such a freeze.169 

193. Claimant may argue that under FET standard, Respondent has the duty to maintain a stable 

legal framework. However, under Article VII (1) and IX (1) (a) of the ASNEC Treaty 

Respondent has the right to regulate. Also, to sustain that argument Claimant has to prove the 
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existence of a stabilization clause or any specific commitment of the State that the legal 

framework will remain unchanged.170 Even if the State has the obligation to not modify its 

legal system, quod non, it is important to stress that the requirement of stability is not 

absolute; it must be balanced with other principles, including the State‘s right to regulate and 

to adapt the regulatory framework to changed circumstances.171  

194. If any specific promise had been made, it would have been reflected in the documents issued 

by the government authorities of Respondent.172 Furthermore, even the wording of the 

operating license of T1 clearly suggests that the investor could have expected some natural 

alteration in the domestic laws.173  

195. Nevertheless, if it is considered that without specific commitment Respondent has the duty to 

maintain stability of the legal framework, Claimant still cannot have the legitimate 

expectation that existing rules will not change and evolve with the needs of a State.174 No 

state can be deprived of the sovereign right to amend its laws unless it has given specific 

assurances to that end.175 

196. Hence, Claimant could not legitimate expect that the legal framework at the time of the 

investment would remain unregulated.  

3. The governor declarations are not enough to create legitimate expectations 

197. Claimant may affirm that statements made by the Governor of Ticadia created legitimate 

expectations.176 However, Respondent submits that the Governor declarations are not enough 

to create such expectations.  

198. Most tribunals have held that political statements cannot create legitimate expectations.177 In 

Continental Causalty v. Argentina, the Tribunal specifically observed that political statements 

had “the least legal value” in this regard.178  

199. It should be stressed that in the case El Paso v. Argentina, the Tribunal held that statements 

made by the President were to be considered as “political statements” and hence should not 
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give rise to legitimate expectations. The Tribunal observed that although political statements 

could induce investors, they would have to be seen in light of the limited confidence that is 

attached to these statements, around the world.179  

200. Subsidiarily, if the Tribunal considers that these statements are capable of creating 

expectations, they do not validate Claimant‘s case. First, Claimant should have known that as 

Laoc is a parliamentary republic180 where there exists a hierarchy of powers. Despite the 

Governor said he would do everything in his power to ensure favourable conditions for 

foreign investors,181 he does not have enough competence to oppose the decision made by the 

Laocan Parliamentary. 

201. Second, the challenged measure in this arbitration is the Law 66/2016, a measure that was not 

taken by the Governor of Ticadia but it was enacted by the Laocan Parliamentary.182  

202. Finally, although Respondent committed to protect foreign investments,183 it also engaged to 

take the necessary measures to protect environment184 and human life and health.185 

203. For all the reasons mentioned, Respondent submits that no legitimate expectations of stability 

of the legal framework can be deemed to exist in the present case. 

4. The matters regulated under Law 66/2016 were predictable and reasonable, 

thus Claimant failed to comply with its duty to plan its investment diligently 

204. In order to be in violation of the legitimate expectations of the investor, regulatory measures 

must not have been reasonably foreseeable at the time of the investment.186 The matters 

regulated under Law 66/2016 were predictable and reasonable. 

205. When making an investment, there is a requirement of due diligence on the part of the 

investor to anticipate changes in the legal environment.187 Due diligence is a process by which 

an investor thoroughly investigates all aspects of an investment decision before committing to 

it. In the case of such sensitive industries, like coal-fired energy generation,  foreign investors 
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must understand what the legal framework for such ventures is and how said framework may 

vary as governments change.188  

206. As a sophisticated investor, MFNB should have known that States change their laws to react 

to various situations and to best protect their nationals. This specific case was an 

environmental crisis. The very Treaty on which Claimant bases its claims states that 

Respondent “shall strive to continue to improve those environmental laws”.189  

207. Claimant should prevent the possibility of modification of Respondent‘s energy policy due to 

the on-going climate change discussions,190 the natural disasters occurred between 2000 and 

2015191 and the growing global trend for the transition into green energy192 actively supported 

by some countries neighbouring Laoc.193 

208. Furthermore, the task force of environmental scientists formed by Laoc in 2010 observed that 

there was a direct correlation between the growth of coal emissions and the intensity of floods 

over the past years.194  

209. Finally, Claimant was also not cautious in requesting a stability clause knowing that its 

investment is harmful for the environment. 

210. Ergo, Claimant did not comply with the requirement of due diligence. 

B. The enactment of Law 66/2016 was taken in good faith without arbitrariness 

211. States enjoy unquestionable and inalienable rights to protect the health of its citizens195 and 

they are not liable when, in the normal exercise of their regulatory powers, they adopt with 

good faith regulations that are aimed at the general welfare.196 In the same way, the Tribunal 

in Genin v. Estonia stated that a regulation made by the State is not considered arbitrary if it 

reflects a clear and legitimate public purpose.197  

212. Significant impacts of climate change are internationally projected already, including 

temperature extremes, extreme precipitation and dry spells, water availability, coral reef 
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bleaching and increased risk of flood due to extreme precipitation and sea-level rise. Future 

climate-related risks and impacts are substantially larger if global warming keeps growing and 

some impacts may be long-lasting or irreversible, such as the loss of some important 

ecosystems meaning the extinction of thousands of fauna and flora species.198  

213. In this regard, Law 66/2016 was adopted by Respondent in its normal exercise of its 

regulatory powers through the Laocan Parliamentary.199 It had the final aim to safeguard 

human health through the protection of the environment.200 The connection between the 

objective pursued by Respondent and the utility of Law 66/2016 is recognized by the ANEC 

Treaty201 and the Seoul Agreement.202 

214. Furthermore, law 66/2016 is applicable to all coal-fired power plants in Laoc, not only to 

Claimant‘s investment,203 and it is based on scientific studies which demonstrate that the coal 

sector is harmful for the environment.204 

215. Thus, this measure was taken in good faith without arbitrariness. 

C. The Enactment of Law 66/2019 was reasonable and proportional 

216. Claimant may allege that the enactment of Law 66/2016 was unreasonable. Nevertheless, 

Respondent adopted this measure in order to contend against environmental pollution and 

improve the quality of life of Laoc‘s society. 

217. Under FET, the State has to conduct in a reasonable manner.205 The standard of 

“reasonableness” requires that the State‘s conduct bears a reasonable relationship to some 

rational policy.206 This standard allows the constant adaptation of law to changing 

circumstances.207  
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218. Measures are reasonable when they are proportional to a public policy goal.208 The criteria of 

proportionality requires an appropriate correlation between the policy sought by the State and 

the measure.209 

219. In this regard, Respondent‘s measures were taken to fulfill Article 7 (1) of the ASNEC 

Directive210 and Article 4 (1) of the Seoul Agreement.211 The non-adoption of the ASNEC 

Directive by the ASNEC Member States is likely to be sanctioned.212 Also, Article VII (1) of 

the ASNEC Treaty establishes that Respondent shall strive to continue to improve their 

domestic environmental laws.213 

220. Further, the decision to phase-out the coal-fired power plants from Laoc was not made 

abruptly since Respondent set the maximum deadline possible under the ASNEC Directive. 

Hence, Claimant has the possibility to maximise the returns from its power plants under the 

circumstances214 and restructure its investment, within 12 years.215 

221. In addition, Laoc provided the Claimant the opportunity to invest in the renewable sector by 

giving the option of entering into a 20-year energy supply contract at prices substantially 

above market value by adopting Law 72/2016.216 

222. Finally, it is important to note that this type of measures are being taken worldwide to combat 

climate change.217 

223. Due to all these issues, Laoc acted reasonably and proportional to the objective pursued.  

*** 

224. In conclusion, the enactment of Law 66/2016 by Respondent, willing to protect the 

environment and human welfare always provided Fair and Equitable Treatment to Claimant. 

First, Respondent did not frustrate the legitimate expectations of Claimant. Second, the law 

was taken in good faith without any arbitrariness. At last, it constituted a reasonable and 

proportional measure to meet the objectives pursued. 
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PRAYERS FOR RELIEF 

Respondent respectfully request the Tribunal to adjudicate and declare that: 

I. Mr. Perry Mason should be removed from the Arbitral Tribunal; 

II. Claimant has no standing in these proceeding; 

III. The challenged measure is not attributable to Respondent but to ASNEC; 

IV. Respondent did not breach its obligations under Article II (1) of the ASNEC Treaty; 

Pending the discussion about the costs and the quantum of these proceedings, Respondent 

reserves its right to adjust its prayers for relief. 

 

On behalf of Respondent 

Team Ngoma 

23 September 2020 

 

 

 


