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STATEMENT OF FACTS 

Parties to the dispute 

1 Goliath National Bank JSC (the “Claimant”) is a joint-stock company incorporated 

under the laws of the Republic of Mercuria.  

2 The Republic of Laoc (the “Respondent”) is a small developed state with a 

considerable portion of its population living in smaller towns. In 2012, the Respondent became 

a member of ASNEC, and entered into the ASNEC Energy Investment Treaty. 

Background to the investment in Ticadia-1 project 

3 The Respondent’s domestic electric production is dominated by coal-fired power plants. 

As many of these coal-fired power plants were constructed at the end of the 1980s, they are 

nearing the end of their life cycles. This coupled with the expectation that the Respondent’s 

domestic economy was projected to continue its growth had led the Respondent government 

to actively seek out investments in new coal-fired power plants. Ticadia, a municipality of the 

Respondent, had actively been looking to attract institutional investors and banks to invest in 

its power generation industry in order to advance the Respondent government’s objective.  

4 To attract institutional investors and banks to invest in the Respondent, the governor of 

Ticadia, Governor Ji-Yeong, made several statements to investors. In particular, the governor 

had promised MFNB that he would do everything in his power to maintain favourable 

conditions for foreign investors in the future, to encourage the latter to invest in Ticadia. 

Although the coal industry in the Respondent had been highly stable prior to MFNB’s 

investment, there had been a growing global trend for the transition into green energy. 

5 In 2010, Governor Ji-Yeong’s efforts culminated into Mountaintop’s decision to 

embark on the Ticadia-1 project. Mountaintop had selected MFNB to be the financier of this 

project as the two companies shared a long-standing positive relationship. The US$600 million 

loan was later approved by a narrow margin by the MFNB board of directors. Construction 

works then began on 15 December 2010 and the Ticadia-1 project was officially authorised to 

begin commercial operations on 25 September 2014.  
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Enactment of the Coal Directive, Law 66/2016 and Law 72/2016 

6 Between 2000 to 2015, the ASNEC countries experienced a massive increase in the 

number of natural disasters occurring in their territory, including at least 14 major floods, 6 of 

which took place in the Respondent. Millions of houses were destroyed in the Respondent, 

causing damage to its population and raising concerns not only in the Respondent government 

but also worldwide. Key decision makers within the Respondent government determined that 

the greenhouse emissions from the coal-fired power plants were the most likely cause of the 

annual floods. 

7 In 2016, the Coal Directive was enacted by the ASNEC Council. The Coal Directive 

required all ASNEC Member States to completely phase out coal-fired power plants by 31 

December 2028, and it prohibited Member States from providing compensation to the owners 

of coal-fired power plants.  

8 To comply with its international obligations as an ASNEC Member State, the Laocan 

Parliament enacted Law 66/2016 to give effect to the Coal Directive. Importantly, Law 66/2016 

would only phase out coal-fired power plants in 2028, the longest possible duration allowed 

under the Coal Directive. 

9 Later that year, Law 72/2016 was enacted to create a feed-in tariff scheme in hopes of 

encouraging investors to enter the renewables sector and replace the existing coal-fired power 

plants in domestic electricity generation.  

10 In the preamble of Law 66/2016 and Law 72/2016, it is stated that these laws were 

enacted for the purpose of complying with the Respondent’s “international obligations under 

ASNEC legal framework”.  

11 After the enactment of Law 66/2016, the Financing Agreement was assigned to the 

Claimant for a sum of US$150 million. Shortly after the assignment, the Claimant initiated 

proceedings against the Respondent, claiming the sum of US$450 million. 

Events that occurred after the Claimant’s notice to arbitrate 

12 On 9 May 2018, Mr Mason expressed in an Interview that climate change did not add 

anything to investment law. He also expressed the view that climate change arguments were a 

mere tool for states to justify any legislative changes in environmental regulations which might 

harm existing foreign investments in the country. 
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13 On 2 June 2019, Mr Mason’s appointment in the Hewer Plants case was first made 

publicly known in the International Arbitration News article “First tribunal rules on ASNEC 

climate change measures”. 

14 On 3 June 2019, Mr Mason expressed his pride in having been part of the Hewer Plants 

decision in his re-tweet of an article reporting on the Hewer Plants decision, on his private 

tweeter account. In his re-tweet Mr Mason had also added #ClimateChange. 
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SUMMARY OF ARGUMENTS 

Whether Mr Mason should be removed as arbitrator 

15 The challenge of Mr Mason should be sustained as the presence of an issue conflict, 

and Mr Mason’s involvement and failure to disclose his involvement in Hewer Plants have 

given rise to justifiable doubts as to Mr Mason’s impartiality and independence. Furthermore, 

the Respondent has complied with Article 13 of the UNCITRAL Rules as the circumstances 

relied on had only given rise to justifiable doubts within 15 days from the date of challenge. 

Whether this Tribunal has jurisdiction 

16 This Tribunal has no jurisdiction to hear the present dispute as MFNB’s treaty claim 

under the ASNEC Energy Investment Treaty was not validly assigned to the Claimant. In any 

event, the Claimant would not satisfy Article X of the ASNEC Energy Investment Treaty as it 

had never owned an Investment under the ASNEC Energy Investment Treaty. 

Whether Law 66/2016 should be attributed to ASNEC instead of the Respondent 

17 The enactment of Law 66/2016 should be attributed to ASNEC. Articles 6 and, in the 

alternative, 7 operate to assign responsibility for the enactment of Law 66/2016 to ASNEC. 

Consequently, the Respondent should not be responsible for the enactment of Law 66/2016, 

which is attributable to ASNEC. 

Whether the Respondent violated Article II(1) of the ASNEC Energy Investment Treaty 

18 The Respondent has not violated the FET standard under Article II(1) of the ASNEC 

Energy Investment Treaty. Prior to the enactment of Law 66/2016, due process was accorded 

to MFNB. Further, the Respondent has not impaired MFNB’s investment by unreasonable or 

discriminatory measures, and MFNB’s legitimate expectations were not frustrated. 
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PLEADINGS 

I. THE CHALLENGE OF MR PERRY MASON SHOULD BE SUSTAINED 

19 The challenge of Mr Mason should be sustained because: (A) there are justifiable 

doubts as to Mr Mason’s impartiality and independence; and (B) the Respondent has complied 

with Article 13 of the UNCITRAL Arbitration Rules.  

 There are justifiable doubts as to Mr Mason’s impartiality and independence 

20 Under Article 12(1) of the UNCITRAL Rules, an arbitrator may be challenged if there 

are circumstances that give rise to justifiable doubts as to the arbitrator’s impartiality or 

independence. The inquiry is objective, viz whether a reasonable and informed third party 

would hold justifiable doubts about the arbitrator’s impartiality.1 It is sufficient if there is an 

objective possibility or risk of impartiality.2 

21 There are justifiable doubts about Mr Mason’s impartiality and independence because: 

(1) there is an “issue conflict”; (2) he was involved in the Hewer Plants decision; and (3) he 

failed to disclose his involvement in Hewer Plants. 

(1) There is an “issue conflict” 

22 An “issue conflict” arises when the arbitrator does not approach an issue impartially 

but rather with a desire to conform with his own previously expressed view.3 This desire to 

conform can be demonstrated through an appearance of pre-judgment of an issue likely to be 

relevant to the dispute.4 For instance, the desire can be shown through a strongly held and 

articulated position on a particular issue.5 

23 There is an “issue conflict” because Mr Mason holds strong negative views about 

climate change arguments. If so, Mr Mason cannot approach new climate change arguments 

impartially since he appears to have pre-judged climate change arguments negatively. These 

views can be evidenced from two occasions. 

                                                 
1 UNCITRAL Model Law Article 12(2); and IBA Guidelines General Standard 2; and Challenge Decision (2001). 
2 IBA Guidelines General Standard 2(b), Explanation. See also National Grid P.L.C ¶80; and Nord Stream 2 AG 

¶30.  
3 Vattenfall AB ¶112; and CC Devas ¶52.  
4 CC Devas ¶58; and Vattenfall AB ¶112. 
5 CC Devas ¶65. 
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24 First, Mr Mason had expressed in the Interview that climate change did not add 

anything new to investment law.6 He went further to portray environmental measures as a 

means for states to quell negative public opinion about approved projects in the state.7 This 

demonstrates that Mr Mason views environmental measures as mere political tools, rather than 

being made in furtherance of actual environmental concerns. In turn, this suggests that Mr 

Mason views climate change arguments, in and of themselves, as devoid of substantive merit, 

but rather are only made because as a convenient excuse. Accordingly, Mr Mason is likely of 

the opinion that climate change arguments are irrelevant and serve only as political 

justifications for states to shift any negative public opinion.  

25 Second, Mr Mason’s social media post further calcifies Mr Mason’s stance on climate 

change arguments. In the post, Mr Mason expressed that he was “proud to have served as 

arbitrator in this ground-breaking case on #ClimateChange”.8 On the surface, this suggests that 

Mr Mason was celebrating a landmark decision advancing the climate change cause 

considering his use of the phrase “ground-breaking”. However, it must be highlighted that the 

Hewer Plants decision was detrimental for climate change since the phasing out of coal plants 

was held to have breached the FET standard in international law.9 Thus, it appears that Mr 

Mason may have adopted a sarcastic tone in celebrating a case which did not actually advance 

climate change causes, but instead opposed it.   

26 This sarcasm is buttressed by Mr Mason’s use of the hashtag “#ClimateChange” in his 

private tweet.10 Mr Mason’s use of the hashtag in his private tweet cannot be viewed or featured 

on the public “#ClimateChange” channel. This suggests that Mr Mason was not using the 

hashtag to support the public climate change cause, but rather was using it in a sarcastic manner. 

This is consistent with his previous views that climate change arguments are irrelevant and are 

mere tools for states. Hence, the tweet, read in totality, demonstrates that Mr Mason was likely 

sarcastically celebrating a case that did not in fact advance the climate change cause. 

27 The circumstances, in totality, demonstrate that Mr Mason holds strong negative views 

against climate change. Following from his strong views, there would be an appearance that 

                                                 
6 Exhibit R-8, pg 49 of the FDI Moot Case, at line 1229. 
7 Exhibit R-8 pg 49 of the FDI Moot Case, at lines 1226 to 1228. 
8 Exhibit R-10. pg 51 of the FDI Moot Case. 
9 Exhibit R-9, pg 50 of the FDI Moot Case, at line 1258. 
10 Exhibit R-10, pg 51 of the FDI Moot Case. 
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Mr Mason has pre-judged the issue of climate change arguments, which is relevant to the issue 

of a breach of the FET standard. An “issue conflict” would thus arise.  

28 The very existence of an “issue conflict” suggests that Mr Mason is unable to view 

climate change arguments impartially due to his desire to conform with his own strong views 

on the matter. Hence, a reasonable and informed observer would possess justifiable doubts as 

to Mr Mason’s ability to approach climate change arguments impartially. Consequently, Mr 

Mason should be withdrawn from this Tribunal. 

(2) Mr Mason was involved in the Hewer Plants decision 

29  An arbitrator’s involvement in a case which shares close factual and legal similarities 

to the present dispute may give rise to an appearance of partiality.11 This is because the 

arbitrator may decide the issues in dispute based on knowledge or legal arguments not 

presented before the tribunal but exposed to from the preceding arbitration.12  

30 The Hewer Plants decision, which Mr Mason also presided over, shares close legal and 

factual similarities with the present proceedings for two reasons. First, like Hewer Plants, the 

Claimant is alleging a breach of the FET standard under Article II of the ASNEC Energy 

Investment Treaty.13 The two cases are thus legally similar because of the similar claims in 

Hewer Plants and the present dispute.  

31 Second, the facts of both proceedings overlap substantially. Both proceedings involve 

domestic laws passed by ASNEC Member States in order to comply with their international 

obligations to implement the Coal Directive,14 which mandates the phasing out of coal-fired 

power plants.  

32 Consequently, there is a risk that Mr Mason may decide on the issues before this 

Tribunal based on the knowledge or legal arguments heard in Hewer Plants. However, the legal 

arguments in Hewer Plants may not even be relevant in the present dispute, or the parties may 

choose not to adopt such arguments before this Tribunal. Parties would not have the 

opportunity to address these extraneous considerations that Mr Mason would rely on. Hence, 

                                                 
11 Caratube (2014) ¶¶88 to 89. 
12 Caratube (2014) ¶¶88 to 89. 
13 Notice of Arbitration, pg 8 of the FDI Moot Case, at lines 130 to 131. See also Respondent’s Response to the 

Notice of Arbitration, pg 29 of the FDI Moot Case, at lines 695 to 697. 
14 Exhibit C-8, pg 18 of the FDI Moot Case, at lines 380 to 381; and Exhibit C-9, pg 19 of the FDI Moot Case, at 

lines 398 to 399. 
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a reasonable and informed third party would have justifiable doubts about Mr Mason’s 

impartiality. Therefore, Mr Mason should be removed from this Tribunal. 

(3) Mr Mason failed to disclose his participation in Hewer Plants 

33 Under Article 11 of the UNCITRAL Arbitration Rules, an arbitrator is required to 

disclose “any circumstances likely to give rise to justifiable doubts concerning his impartiality 

or independence”.15 Any doubt should be resolved in favour of disclosure.16 Justifiable doubts 

would arise when: first the failure to disclose was intentional; and second, the undisclosed facts 

must raise obvious questions either about the arbitrator’s impartiality, or form part of a pattern 

of circumstances raising doubts as to impartiality.17  

34 Mr Mason’s failure to disclose his involvement in the Hewer Plants case gives rise to 

justifiable doubts. It must be emphasised that Mr Mason is an experienced arbitrator,18 and he 

should be aware of the disclosure requirements, in particular that any doubts on disclosure 

ought to be resolved in favour of disclosure.19 However, despite knowing that Hewer Plants 

could potentially involve an “issue conflict”, Mr Mason elected to remain silent. It would be 

reasonable to infer that Mr Mason had intentionally failed to disclose his involvement in Hewer 

Plants. Consequently, justifiable doubts would arise in the minds of a reasonable and informed 

observer as to Mr Mason’s impartiality.  

 The Respondent has complied with Article 13 of the UNCITRAL Arbitration Rules 

35 Under Article 13 of the UNCITRAL Arbitration Rules, a party that intends to challenge 

an arbitrator must send notice of its challenge within 15 days after the circumstances giving 

rise to justifiable doubts became known to that party. When the challenging party relies on an 

“accumulation of circumstances” which demonstrate justifiable doubts, the relevant date is the 

date on which it became aware of a sufficient number of circumstances to form the basis of a 

challenge.20  

36 For the present challenge, Art 13 of the UNCITRAL Arbitration Rules is satisfied as 

the circumstances first collectively gave rise to justifiable doubts on Mr Mason’s impartiality 

                                                 
15 UNCITRAL Arbitration Rules Article 11. 
16 Merck Sharp & Dohme ¶76. 
17 Merck Sharp & Dohme ¶77. See also Serafin Garcia Armas ¶63; and Tidewater ¶40.  
18 Response to Respondent’s challenge dated 16 June 2019 and subsequent comments by Mr Mason, pg 53 of the 

FDI Moot Case, at lines 1327 to 1329. 
19 Merck Sharp & Dohme ¶76. 
20 Valeri Belokon ¶55.  
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on 3 June 2019. On 3 June 2019, Mr Mason’s sarcastic use of the “#ClimateChange” in his 

tweet21 revealed a hint of bias against climate change arguments. Juxtaposing Mr Mason’s 

tweets with his statements in the Interview22 gives rise to an irresistible inference that Mr 

Mason would pre-judge climate change arguments raised by the Respondent as irrelevant.   

37 Although the Respondent had discovered Mr Mason’s comments in the Interview prior 

to 3 June 2019,23 Mr Mason’s comments merely constituted his views on the various legal 

issues. 24  Merely expressing views about the law is insufficient grounds to remove an 

arbitrator.25 Consequently, Mr Mason’s comments in the Interview would not independently 

give rise to justifiable doubts. Instead, it is only when Mr Mason’s comment in the Interview 

are read in light of his involvement in the Hewer Plants decision26 and his tweet27 would 

justifiable doubts arise. 

38 Accordingly, the relevant date should be 3 June 2019, and the Respondent’s challenge 

of Mr Mason on 16 June 2019 is within the 15-day limit and would not be barred by Article 13 

of the UNCITRAL Arbitration Rules.  

Issue I: Challenge of Mr Perry Mason Conclusion  

39 This Tribunal should sustain the challenge of Mr Mason because a fair-minded and 

informed third party would possess justifiable doubts as to whether he would approach the 

climate change arguments with an open mind. Further, the Respondent’s challenge of Mr 

Mason was timely as the Respondent was relying on an “accumulation of circumstances” to 

mount the challenge. 

II. THE TRIBUNAL DOES NOT HAVE JURISDICTION TO HEAR THIS CLAIM 

40 For this Tribunal to have jurisdiction to hear the present dispute, the Claimant must 

prove that this Tribunal has jurisdiction ratione temporis, ratione materiare, and ratione 

personae. 28  This Tribunal does not have jurisdiction to hear this claim because it lacks 

jurisdiction: (A) ratione temporis; and (B) ratione personae. 

                                                 
21 Exhibit R-10, pg 51 of the FDI Moot Case. 
22 Exhibit R-8, pg 48 of the FDI Moot Case. 
23 Procedural Order No.2, pg 60 of FDI Moot Case, at lines 1566 to 1574. 
24 Valeri Belokon ¶66.  
25 Vattenfall AB ¶112.   
26 Exhibit R-9, pg 50 of the FDI Moot Case, at lines 1261 to 1265.  
27 Exhibit R-10, pg 51 of the FDI Moot Case. 
28 Swissbourgh Diamond ¶104. 
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 The Tribunal lacks jurisdiction ratione temporis 

41 The requirement of ratione temporis requires the damage to have occurred while the 

Claimant was a treaty beneficiary with a protected investment. 29  The Claimant lacks 

jurisdiction ratione temporis as: (1) the Claimant was not an investor when the allegedly unfair 

and inequitable measures were introduced; and (2) the Claimant may not bring MFNB’s claim 

to this Tribunal. 

(1) The Claimant was not a protected investor at the material time 

42 The Claimant was not a treaty beneficiary with a protected investment when the damage 

occurred. The critical date of assessment is when the state adopts the disputed measure.30 This 

critical date of assessment would be 6 July 2016, when the Respondent adopted Law 66/2016. 

However, at this material time, it was MFNB, and not the Claimant, who was a treaty 

beneficiary with a protected investment. 31  Thus, this Tribunal does not have jurisdiction 

ratione temporis to hear this dispute. 

(2) The Claimant may not bring MFNB’s claim to this Tribunal 

43 While MFNB was a treaty beneficiary with a protected investment at the material time, 

the Claimant may not bring MFNB’s claim to this Tribunal. This is because MFNB’s claim 

has not been validly assigned to the Claimant since the Respondent has not consented to the 

assignment.  

44 The Respondent’s consent is necessary as: (a) claims under the ASNEC Energy 

Investment Treaty in general are intuitu personae; and (b) alternatively, MFNB’s specific 

treaty claim was intuitu personae. 

(a) ASNEC Energy Investment Treaty claims in general are intuitu personae 

45 There is respectable authority supporting the proposition that bilateral investment treaty 

claims are necessarily intuitu personae under international law.32  This would mean that the 

treaty claim was of a personal nature to the investor and the host state and cannot be assigned 

without consent. 33  Several recent awards have also emphasised that for the issue of 

                                                 
29 Miguel, pg 1245. See also Société Génerale ¶¶105 to 106; African Holding ¶116; and Phillip Morris ¶529. 
30 Reneê Rose Levy ¶149; and Philip Morris ¶¶530 to 532. 
31 Exhibit R-8, pg 18 of the FDI Moot Case, at line 375; Exhibit C-12, pg 23 of the FDI Moot Case, at line 500.  
32 James Crawford, pg 678. 
33 Vanessa Ventures ¶140 and 147. 
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admissibility of claims, the question is whether the consent has been extended to the new 

investor.34  

46 While these authorities primarily considered bilateral investment treaty claims, 

multilateral investment treaty claims should be intuitu personae under international law as well. 

In Mihaly, the tribunal explained that the US-Sri Lanka BIT claim was intuitu personae 

because an assignment of the claim “would defeat … the sanctity of the privity of international 

agreements not intended to create rights and obligations for non-Parties”.35  This concern 

similarly applies to a multilateral investment treaty, which can be said to create rights and 

obligations only for investors protected under the treaty. Allowing an assignment of a 

multilateral investment treaty claim would thus defeat the sanctity of the privity of the 

multilateral investment treaty. 

47 Alternatively, the contracting parties to the ASNEC Energy Investment Treaty can be 

said to have intended for a claim under the treaty to be intuitu personae. Article X(2) of the 

ASNEC Energy Investment Treaty provides that “the Investor party to the dispute may submit 

the dispute to an arbitral tribunal”.36 A special meaning shall be given to a term if the parties 

so intended,37 and the phrase “the Investor party” should refer to investors that the host states 

have granted the necessary permits and licensing to, which would demonstrate the requisite 

state consent.  

48 Commentators have observed that it is counterintuitive for states to allow investors to 

freely transfer rights in an area that is still being perceived as particularly sensitive and closely 

linked to the issues of sovereignty.38 It is counterintuitive as such an arrangement would cause 

states to lose control over who could assert treaty breaches and bring arbitral proceedings 

against them.39 

49 Thus, the contracting parties had intended for a claim under the ASNEC Energy 

Investment treaty to be intuitu personae as between the host state and the investor which has 

been granted the necessary permits and licensing by the host state.  

                                                 
34 Enron ¶52; and Camuzzi ¶65. 
35 Mihaly International Corporation ¶24. 
36 ASNEC Energy Investment Treaty, pg 65 of the FDI Moot Case, at line 1719. 
37 VCLT Article 31(4). 
38 Wehland, pg 575. 
39 Wehland, pg 575. 
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50 In turn, the intuitu personae doctrine would prevent disinterested investors like the 

Claimant from commoditizing treaty claims. Allowing for a liberal assignment of treaty claims 

will unduly encourage the commoditization of treaty claims.40 This would be undesirable 

because an assignee-investor may not be genuinely concerned about the long-term impact of 

the investment on the host state.41 Investors may take over an investment for the sole purpose 

of pursuing a legal claim against the host state and ignore the continuance of the investment in 

a productive manner. Investors should not be allowed to commoditise treaty claims to benefit 

themselves at the expense of the host state.  

51 These concerns are particularly prominent in the present dispute. Since many countries 

in the ASNEC region have phased out coal-fired power plants, allowing for claims to be 

commoditised would essentially discourage investors to repurpose their investments into green 

energy as they would simply sell their claims on the marketplace to the highest bidder, 

regardless of whether they have any genuine interest in the investments.  

52 The Claimant’s conduct suggests that is not genuinely concerned about MFNB’s 

investments. This is evident from how the Claimant had bought over an investment in a coal-

fired power plant even after the Laocan Parliament had passed legislation to fully phase them 

out.42 It was thus clear that the investment was no longer economically viable. Despite this, the 

Claimant purchased the claim for USD 150 million43 with the hopes of bringing a claim against 

the Respondent for USD 450 million.44 Therefore, the Claimant’s conduct suggests that it is 

merely concerned with using arbitration as a means to make a quick profit. The doctrine of 

intuitu personae should thus apply to discourage such spurious claims. 

53 Therefore, since MFNB did not seek the consent of the Respondent before assigning its 

treaty claim to the Claimant, the treaty claim was not validly assigned under public 

international law. The Claimant can only bring a claim in its own right, and this Tribunal would 

lack jurisdiction ratione temporis as the Claimant was not a treaty beneficiary with a protected 

investment at the material time. 

                                                 
40 Nelson Goh, pg 29 to 30.  
41 Nelson Goh, pg 23 to 41 and pg 29 to 30.  
42 Exhibit C-8, pg 18 of the FDI Moot Case, line 385. 
43 Exhibit C-12, pg 23 of the FDI Moot Case, lines 535 to 537.  
44 Notice of Arbitration, pg 8 of the FDI Moot Case, lines 132 to 133.  
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(b) In the alternative, MFNB’s specific treaty claim is intuitu personae 

54 Even if claims under the ASNEC Energy Investment Treaty may not generally be 

regarded as intuitu personae, MFNB’s specific treaty claim is intuitu personae. For an investor-

state relation to be intuitu personae, the host state must have chosen the investor for its unique 

characteristics. In Vannessa Ventures, the tribunal held that the contract between the 

Venezuelan Government agency and Placer Dome was concluded on an intuitu personae 

basis.45 This was because the Venezuelan Government agency had chosen to contract with 

Placer Dome after a deliberate, detailed and careful consideration of Placer Dome’s technical, 

financial and commercial capacity.46  

55 Similarly, the Respondent specifically chose MFNB for its financial and commercial 

capacity. MFNB was chosen as the financier by Mountaintop due to its history of providing 

quality loans.47 This was especially important given that Ticadia-1 project was inherently risky 

as it involved a substantial sum of USD 600 million into a tightly regulated market.48 This risk 

is further demonstrated by how MFNB’s decision to invest into Mountaintop was tightly 

contested.49 In fact, Mountaintop never contemplated any other investor besides MFNB for the 

construction of Ticadia-1.50  

56 After Mountaintop brought in MFNB as a financier, the Respondent only had MFNB 

in mind; at no point in time were there other investors being considered. This is clear from the 

fact that Governor Ji-Yeong specifically sought to convince both Mountaintop and MFNB to 

invest into Ticadia-1.51 Furthermore, the representatives of MFNB were present at all the 

relevant meetings with the Respondent government and Governor Ji-Yeong.52 It is only after 

protracted negotiations with both Mountaintop and MFNB that the Respondent decided to grant 

the construction permit to Mountaintop.53 While the Respondent could have declined to grant 

the permit if it was uncertain of MFNB’s financing capabilities, the very fact that the permit 

was granted demonstrates that the Respondent was confident in MFNB and was therefore 

                                                 
45 Vannessa Ventures ¶147. 
46 Vannessa Ventures ¶148. 
47 Statement of Uncontested Facts, pg 57 of the FDI Moot Case, at line 1453. 
48 Exhibit C-3, pg 11 of the FDI Moot Case, at line 199. 
49 Exhibit C-3, pg 11 of the FDI Moot Case, at line 206 to 208. 
50 Procedural Order 3, pg 68 of the FDI Moot Case, at lines 1812 to 1813.  
51 Notice of Arbitration, pg 6 of the FDI Moot Case, at lines 68 to 69; Exhibit C-2, pg 10 of the FDI Moot Case, 

at lines 169 to 170.  
52 Statement of Uncontested Facts, pg 57 of the FDI Moot Case, at line 1458. 
53 Exhibit C-2, pg 10 of the FDI Moot Case, at lines 169 to 170 and lines 175 to 176.  
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willing to work only with MFNB in this risky investment due to its financial and commercial 

capacity. Thus, these facts demonstrate that MFNB was an integral part of the arrangement. 

57 Since MFNB did not seek the consent of the Respondent before assigning its treaty 

claim to the Claimant, the treaty claim was not validly assigned under public international law. 

The Claimant can only bring a claim in its own right, and this Tribunal would lack jurisdiction 

ratione temporis as the Claimant was not a treaty beneficiary with a protected investment at 

the material time. 

 The Tribunal lacks jurisdiction ratione personae  

58 The Tribunal lacks jurisdiction ratione personae because the Claimant is not an 

Investor. The Claimant is not an Investor under the ASNEC Energy Investment Treaty because: 

(1) the Claimant must make an active contribution to the Respondent to be an Investor; and (2) 

the Claimant never made an active contribution to the Respondent. 

(1) The Claimant must make an active investment to the Respondent to be an Investor 

59 In construing the ASNEC Energy Investment Treaty, this Tribunal should be guided by 

the rules of interpretation in Articles 31 and 32 of the VCLT, which represent international 

custom on treaty interpretation.54 Therefore, a treaty should be interpreted in good faith in 

accordance with the ordinary meaning to be given to the terms of the treaty in their context and 

in light of its object and purpose.55 

60 The ASNEC Energy Investment Treaty should be interpreted to require an “Investor”56  

to make an investment in the host state in the sense of an active contribution.57 In particular, 

phrases such as “Investment of Investors of the other Contracting Party” and “make the 

investment” have been interpreted to require the investor to make an active contribution to the 

host state.58 For example, the tribunal in Alapli held that pursuant to the VCLT, the ordinary 

meaning of investment “of” an investor connotes active contribution of some sort.59 

                                                 
54 Palestinian Wall Case ¶94; and Bosnian Genocide Case ¶160. 
55 VCLT Article 31. 
56 ASNEC Energy Investment Treaty, pg 63 of the FDI Moot Case, at line 1625. 
57 AMF ¶450; Alapli. ¶350; and Gold Reserve ¶37. 
58 Alapli ¶357; AMF ¶450; and Standard Chartered ¶215. 
59 Alapli ¶359. 
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61 Similarly, Article II(1) mentions that “Each Contracting Party shall accord at all times 

to Investments of Investors of other Contracting Parties fair and equitable treatment.”60 In line 

with the Alapli tribunal, this Tribunal should interpret “of” to connote an active contribution, 

before the investment can be considered an investment “of” the investor. This interpretation is 

further supported by the phrase “[m]aking of Investments in its Area” located in Article II(2).61  

Therefore, the Claimant must make an active investment in the Respondent to be an Investor. 

(2) The Claimant never made an active investment in the Respondent 

62 The Claimant did not make an active investment in the Respondent as nothing of value 

was transferred to the Respondent. The tribunal in Alapli concluded that in order to establish 

the activity of investing, it “must find an action transferring something of value (money, know-

how, contacts, or expertise) from one treaty-country to another”.62 For instance, in AMF, the 

claimant was found to have actively invested in the Czech Republic because the claimant, a 

Germany company, had purchased an aircraft from the Czech company by transferring the 

purchase price to the Czech company’s account.63 

63 In contrast, the Claimant had never made an active form of Investment in the 

Respondent. The USD 150 million that the Claimant had paid went to MFNB, a Mercurian 

company,64 for purchasing MFNB’s rights under the Financing Agreement.65 The money did 

not go to revitalising Ticadia-1 LLC or for any other purpose in the Respondent’s territory. 

Further, the Claimant has not demonstrated that they have contributed their know how, 

equipment, personnel or services to Ticadia-1 LLC. Consequently, the Claimant never made 

an active investment in the Respondent and may not be regarded as an Investor who can bring 

a claim against the Respondent pursuant to the ASNEC Energy Investment Treaty. 

Issue II: Tribunal’s Jurisdiction Conclusion  

64 This Tribunal should find that it does not have jurisdiction to hear the claim brought by 

the Claimant in its own right because the requirements of ratione temporis and ratione 

personae are not satisfied.  

                                                 
60 ASNEC Energy Investment Treaty, pg 63 of the FDI Moot Case, lines 1645 to 1646. 
61 ASNEC Energy Investment Treaty, pg 63 of the FDI Moot Case, line 1652. 
62 Alapli ¶360. 
63 AMF ¶¶457 and 458. 
64 Exhibit C-4, pg 12 of the FDI Moot Case, lines 220 and 221. 
65 Exhibit C-12, pg 23 of the FDI Moot Case, lines 521 to 525 and lines 536 to 538. 
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III. THE ENACTMENT OF LAW 66/2016 SHOULD BE ATTRIBUTED TO ASNEC, 

NOT THE RESPONDENT  

65 This Tribunal should find that responsibility for the enactment of Law 66/2016 lies 

solely with ASNEC and not the Respondent, and that the Claimant should have filed the current 

claim against ASNEC. Accordingly, this Tribunal should thus dismiss the Claimant’s current 

claim against the Respondent. 

66 Article 120 of the ASNEC Charter66 states that when “the Member States enforce or 

implement any legal acts of the Association, the attribution of conduct, as between the Member 

States and the Association, shall be governed, in particular, by Articles 6 and 7 of the ARIO”. 

67 The Coal Directive is a directive within the meaning of Article 115(3) of the ASNEC 

Charter and therefore a legal act of ASNEC.67 Thus, the enactment of Law 66/2016 which was 

pursuant to the Coal Directive,68 is governed by Article 120 of the ASNEC Charter. 

68 Pursuant to Article 120 of the ASNEC Charter, the enactment of Law 66/2016 should 

be attributed to ASNEC because: (A) Article 6 of the ARIO applies; and (B) in the alternative, 

Article 7 of the ARIO applies. 

 Article 6 of the ARIO applies  

69 There are three requirements under Article 6(1) of the ARIO that must be satisfied for 

the Laocan Parliament’s enactment of Law 66/2016 to be attributed to ASNEC:69 first, ASNEC 

has to be considered an international organisation; second, the Laocan Parliament has to be an 

organ or agent of ASNEC when it enacted Law 66/2016; and third the enactment of Law 

66/2016 has to constitute the performance of the Laocan Parliament’s functions as an agent of 

ASNEC.  

70 This Tribunal should attribute the enactment of Law 66/2016 to ASNEC as: (1) ASNEC 

is an international organisation; (2) the Laocan Parliament was an organ or agent of ASNEC 

when it enacted Law 66/2016; and (3) the enactment of Law 66/2016 constituted the 

performance of the functions of ASNEC.  

                                                 
66 Exhibit R-3, pg 33 of the FDI Moot Case, at line 800. 
67 Exhibit C-7, pg 16 of the FDI Moot Case; Exhibit R-3, pg 33 of the FDI Moot Case, at line 794. 
68 Exhibit C-8, pg 18 of the FDI Moot Case, at line 379.  
69 ARIO Article 6(1).  



 26 

(1) ASNEC is an international organisation  

71 Article 2(a) of the ARIO provides that an international organisation is “an organisation 

established by a treaty or other instrument governed by international law and possessing its 

own international legal personality”. 70  There are two requirements for ASNEC to be 

considered an international organisation under Article 2(a) of the ARIO: (a) ASNEC must be 

an organisation established by a treaty governed by international law; and (b) ASNEC must 

also possess its own international legal personality.  

(a) ASNEC was established by the ASNEC Charter, which is a treaty governed by 

international law 

72 Under Article 2(a) of the VCLT, 71  a treaty refers to an international agreement 

concluded between states in written form and governed by international law. ASNEC is an 

international organisation founded by the ASNEC Charter.72 The ASNEC Charter is a treaty 

because it is a written agreement concluded between the various Member States of ASNEC 

that would be governed by international law. 

(b) ASNEC has its own international legal personality 

73 International organisations have been granted legal personality generally and liberally 

under international law.73 The requirements for an acquisition of legal personality are not 

stringent, and the ICJ has recognised that international organisations are independent legal 

personalities bound by obligations incumbent upon them under the relevant rules of 

international law.74 ASNEC also possesses the competency to enter international treaties as an 

independent legal personality, as evidenced by its ratification of the Seoul Agreement75 and its 

entry into the ASNEC Energy Investment Treaty.76  

74 Since ASNEC was created by a treaty governed by international law, and it has an 

independent legal personality, it is an international organisation within the meaning of Article 

2(a) of the ARIO. Hence, the first requirement of Article 6 is satisfied.  

                                                 
70 ARIO Article 2(a). See ARIO Commentary, pg 49. 
71 VCLT Article 2(a).  
72 Exhibit R-3, pg 32 of the FDI Moot Case.  
73 ARIO Commentary, pg 50, at ¶8. 
74 ICJ WHO Advisory, pg 89 to 90, at ¶37; and ARIO Commentary, pg 50, at ¶8. 
75 Exhibit R-5, pg 38 of the FDI Moot Case.  
76 ASNEC Energy Investment Treaty, pg 61 of the FDI Moot Case.  
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(2) The Laocan Parliament was an agent of ASNEC when it enacted Law 66/2016 

75 Article 2(d) of the ARIO defines an agent of an international organisation as “an official 

or other person or entity, other than an organ, who is charged by the organisation with carrying 

out, or helping to carrying out, one of its functions, and thus through whom the organisation 

acts”.77 The term “agent of an international organisation” has been given a wide meaning.78 

76 The Laocan Parliament is an agent of ASNEC that has been charged with implementing 

ASNEC’s legal acts. Article 120 of the ASNEC Charter recognises that ASNEC “enforces or 

implements its legal acts through the organs of its Member States.”79 The Coal Directive is a 

legal act of ASNEC passed in accordance with Article 115(3) of the ASNEC Charter,80 and it 

would be implemented through the organs of ASNEC's Member States. This means that the 

Laocan Parliament, as an organ of the Respondent, has been charged with the implementation 

of the Coal Directive.  

77 The Laocan Parliament had enacted Law 66/2016 to implement the Coal Directive. 

Article 1 of Law 66/2016 provides that the phasing out of all coal-fired power plants in the 

Respondent shall be completed by 31 December 2028.81 This mirrors Article 7(1) of the Coal 

Directive states that “each Member State shall reduce the percentage of its final gross 

production of energy from coal-fired power plants to 0 by 31 December 2028”.82 Further, the 

preamble of Law 66/2016 also expressly states that the enactment of Law 66/2016 follows 

closely from the enactment of the Coal Directive.83 

78 Accordingly, this would mean that the Laocan Parliament was charged by ASNEC with 

carrying out the Coal Directive, and the Laocan Parliament had done so by enacting Law 

66/2016. Thus, Laocan Parliament would be considered an agent of ASNEC when it enacted 

Law 66/2016, and the second requirement of Article 6 is satisfied. 

                                                 
77 ARIO Commentary, pg 49. 
78 ARIO Commentary, pg 52, at ¶23.  
79 Exhibit R-3, pg 33 of the FDI Moot Case, at line 801.  
80 Exhibit R-3, pg 33 of the FDI Moot Case, at line 794.  
81 Exhibit C-8, pg 18 of the FDI Moot Case, at lines 384 to 385. 
82 Exhibit C-7, pg 17 of the FDI Moot Case, at line 346.  
83 Exhibit C-8, pg 18 of the FDI Moot Case, at lines 378 to 383. 
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(3) The enactment of Law 66/2016 constituted the Laocan Parliament’s performance of its 

function as an agent of ASNEC  

79 The Laocan Parliament was performing its function as an agent of ASNEC when it 

enacted Law 66/2016. As argued above, the Laocan Parliament’s function is to carry out the 

Coal Directive, and it has discharged its function by enacting Law 66/2016.84 Therefore, the 

third requirement of Article 6 is also satisfied.  

 Article 7 of the ARIO applies  

80 There are two requirements under Article 7 of the ARIO for a state organ’s conduct to 

be attributed to an international organisation: first, the state organ’s conduct must be placed at 

the disposal of the international organisation; and second, the international organisation must 

exercise effective control over the state organ’s conduct.85   

81 The Laocan Parliament’s enactment of Law 66/2016 can be attributed to ASNEC 

pursuant to Article 7 of the ARIO because: (a) the Laocan Parliament, which is the state organ 

that enacted Law 66/2016, was placed at the disposal of ASNEC; and (b) ASNEC exercised 

effective control over the enactment of the Laocan Parliament’s enactment of Law 66/2016. 

(1) The Laocan Parliament was placed at the disposal of ASNEC when it enacted Law 

66/2016 

82 It is necessary for ASNEC to have “some kind of control” over the Laocan Parliament’s 

enactment of Law 66/2016 in order for the Laocan Parliament to be considered as being placed 

at the disposal of ASNEC.86 In relation to the extent of control required, the Special Rapporteur 

and the ARIO commentary has expressly stated that there is no need for the beneficiary 

international organisation to have any exclusive control over the state organ and it could 

possibly be a situation where the state organ still acts to a certain extent as an organ of the 

seconding state.87 

83 ASNEC had control over the Laocan Parliament when ASNEC enacted the Coal 

Directive. Following Article 120 of the ASNEC Charter,88 when ASNEC passes regulations, 

                                                 
84 Exhibit R-3, pg 33 of the FDI Moot Case, at line 801. 
85 ARIO Article 7.  
86 Giorgio Gaja, Second Report, at ¶48. 
87 ARIO Commentary, pg 56, at ¶1; and Giorgio Gaja, Second Report, at ¶48. 
88 Exhibit R-3, pg 33 of the FDI Moot Case, at line 801. 
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directives and decisions,89 the Laocan Parliament would be bound to implement them. The 

Coal Directive was passed in accordance with Article 115(3) of the ASNEC Charter and 

mandates that the Laocan Parliament must comply with the regulations contained in the Coal 

Directive. This means that ASNEC had control over the Laocan Parliament when ASNEC 

enacted the Coal Directive and the Laocan Parliament can thus be considered being placed at 

the disposal of ASNEC.  

(2) ASNEC exercised effective control over the enactment of Law 66/2016 by the Laocan 

Parliament  

84 The requirement of “effective control” relates to the factual control that is exercised 

over the specific conduct taken by the organ at the receiving organisation’s disposal, and the 

full factual circumstances of the case should be considered.90 

85 The criteria to be considered when determining ‘effective control’ are the degree of: (a) 

general control exercised by the international organisation over the organ or agent; and (b) the 

specific control exercised by the international organisation over the organ or agent at the point 

of commission of the alleged breach.  

86 These criteria were employed in the case of Al-Jedda,91 which was also explicitly cited 

by the ARIO Commentary. In Al-Jedda, the House of Lords noted that when considering the 

degree of effective control UN had over the US and UK forces, what was essential was whether 

the US and UK forces were under the effective command and control of the UN in general, and 

whether the UK forces were under such command and control specifically when they detained 

the appellant.92 

87 ASNEC had effective control over the Laocan Parliament because: (a) ASNEC 

exercised general control over the Laocan Parliament; and (b) ASNEC exercised specific 

control over the Laocan Parliament’s enactment of Law 66/2016.  

(a) ASNEC exercised general control over the Laocan Parliament  

88 As argued above, the Laocan Parliament is at the disposal of ASNEC when it carries 

out ASNEC’s legal acts due to Article 120 of the ASNEC Charter. The Laocan Parliament is 

                                                 
89 Article 115 of the ASNEC Charter; Exhibit R-3, pg 33 of the FDI Moot Case, at lines 789 to 798.  
90 ARIO Commentary, pg 57, at ¶4.  
91 ARIO Commentary, pg 59. 
92 Al-Jedda ¶22.  
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bound to implement and incorporate any legal act of ASNEC, and hence ASNEC has general 

control over the Laocan Parliament.     

(b) ASNEC exercised specific control over the enactment of Law 66/2016 

89 ASNEC exercised specific control over the enactment of Law 66/2016 from the very 

beginning.  ASNEC first determined each Member State’s contributions under the Seoul 

Agreement, which then resulted in the Coal Directive promulgated to comply with ASNEC’s 

commitments under the Seoul Agreement. 93  In turn, the Coal Directive mandated the 

implementation of Law 66/2016 by the Laocan Parliament.94 Effectively, ASNEC had control 

over the entire process from start to finish.  

90 Starting from the Seoul Agreement, under Article 4(2) of the Seoul Agreement, parties 

to the Seoul Agreement have to determine the nationally determined contributions it intends to 

achieve, which would form the backdrop of their obligations under the Seoul Agreement.95 

However, if both an international organisation and its Member States are parties to the 

Agreement, they cannot exercise rights under the Agreement concurrently.96 Since ASNEC 

had determined the organisation’s levels of contribution under the Seoul Agreement,97 the 

Respondent and the Laocan Parliament had effectively no say in the Respondent’s level of 

contribution.  

91 ASNEC’s determination of the Respondent’s level of contribution under the Seoul 

Agreement culminated in the Coal Directive, under which the Laocan Parliament is obligated 

to enact Law 66/2016. The Coal Directive is an ASNEC legal act within the meaning of Article 

115(3) of the ASNEC Charter. This means the Laocan Parliament was bound to implement the 

results the Coal Directive seeks to achieve,98 viz the reduction of energy from coal-fired power 

plants to zero,99 by 1 June 2019.100 The Laocan Parliament had no discretion here; any residual 

discretion that the Laocan Parliament had merely pertained to inconsequential details such as 

the maximum duration before phasing out must occur. The Laocan Parliament merely complied 

                                                 
93 Exhibit C-7, pg 16 of the FDI Moot Case, at line 329 (¶2 of the preamble). 
94 Exhibit C-8, pg 18 of the FDI Moot Case, at line 379.  
95 Exhibit R-4, pg 36 of the FDI Moot Case, at line 883.  
96 Seoul Agreement Article 20(2); Exhibit R-4, pg 36 of the FDI Moot Case, at line 912.  
97 Procedural Order 3, pg 71 of the FDI Moot Case, at line 1939.  
98 Exhibit R-3, pg 33 of the FDI Moot Case, at line 794.  
99 See ¶77 above.  
100 Exhibit C-7, pg 17 of the FDI Moot Case, at line 358. 
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with the Coal Directive’s binding result when it enacted Law 66/2016.101 Hence, ASNEC had 

specific control over the Laocan Parliament’s enactment of Law 66/2016. 

92 Therefore, ASNEC had effective control over the entire process that led to the Laocan 

Parliament’s enactment of Law 66/2016. Since the Laocan Parliament was also placed at the 

disposal of ASNEC, the requirements of Article 7 of the ARIO are fulfilled.  

Issue III: Attribution Conclusion  

93 The enactment of Law 66/2016 should be attributed to ASNEC, not the Respondent, 

because Article 6 of the ARIO applies and in the alternative, Article 7 of the ARIO applies. 

Consequently, the Respondent should not be responsible for the enactment of Law 66/2016, 

which is attributable to ASNEC. 

IV. THE RESPONDENT HAS NOT VIOLATED ARTICLE II OF THE ASNEC 

ENERGY INVESTMENT TREATY  

94 Article II(1) refers to the FET standard,102 which, in accordance with international law, 

is generally understood as treatment in accordance with the minimum standard of treatment.103  

The minimum standard of treatment imposes three requirements which are relevant to the 

present claim: the protection of legitimate expectations, due process, and proportionality.104  

95 Contrary to the Claimant’s submission, the Respondent did not breach Article II(1) 

because: (A) the Respondent afforded MFNB with due process; (B) the Respondent has not 

impaired MFNB’s investment by unreasonable or discriminatory measures; and (C) the 

Respondent has not frustrated the MFNB’s legitimate expectations. 

 The Respondent afforded MFNB due process 

96 A breach of due process might occur if there is a complete lack of candour or 

transparency on the part of the host state, such as by revoking a business license without notice 

                                                 
101 See ¶77 above.  
102 ASNEC Energy Investment Treaty, pg 63 of the FDI Moot Case, at lines 1645 to 1650. 
103 Canadian BIT Article 5; US BIT Article 5; and Norwegian BIT Article 5. 
104 Waste Management ¶98. 
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and the possibility for the licensee to be heard.105 Moreover, there would be a breach of due 

process if the host state makes a decision based on inappropriate or irrelevant considerations.106 

97 The Respondent had accorded MFNB with due process by informing MFNB of its 

intention to enact the new laws. In Tecnicas Medioambientales Tecmed, the fair and equitable 

treatment standard was breached as the respondent had failed to inform the claimant of its 

intention not to renew the claimant’s permit.107 The present case is distinguishable as the 

Respondent consulted the relevant stakeholders in the energy industry before enacting the new 

laws.108 Therefore, the Respondent has accorded MFNB with due process. 

98 The Respondent, in enacting Laws 66/2016 and 72/2016, was transparent about the 

need to comply with international obligations under ASNEC legal framework, in particular the 

Coal Directive.109 The Respondent also did not take into account irrelevant considerations 

when enacting the new laws, having based its decision on the Coal Directive.110 

 The Respondent has not impaired MFNB’s investment with unreasonable or 

discriminatory measures 

99 Article II(1) of the ASNEC Energy Investment Treaty provides that “no Contracting 

Party shall … impair [an investment] by unreasonable or discriminatory measures”. Since the 

disjunctive “or” is used, there would be a breach of Article II(1) if a measure is unreasonable 

or discriminatory.111  

100 The Respondent has not breached Art II(1) of the ASNEC Energy Investment Treaty 

because: (1) the Respondent’s measures are not discriminatory; (2) the Respondent’s measures 

are not unreasonable; and (3) the requirement of impairment has not been met.  

                                                 
105 Metalclad Corporation ¶91. 
106 Tecnicas Medioambientales Tecmed ¶209; and Metalclad Corporation ¶¶92 to 93. 
107 Tecnicas Medioambientales Tecmed ¶¶162 and 166. 
108 Procedural Order No. 3, pg 69 of the FDI Moot Case, at lines 1856 to 1857. 
109 

Exhibit C-8, pg 18 of the FDI Moot Case, at lines 379 to 381; and Exhibit C-9, pg 19 of the FDI Moot Case, 

at lines 397 to 399. 
110 Exhibit C-8, pg 18 of the FDI Moot Case, at lines 379 to 381; and Exhibit C-9, pg 19 of the FDI Moot Case, 

at lines 397 to 399. 
111 Azurix Corp ¶391. 
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(1) The Respondent’s measures are not discriminatory 

101 The different treatment of similarly situated investments is discriminatory unless the 

state can establish a reasonable basis for the differential treatment.112 In Nykomb, the tribunal 

found that the claimant’s investment was subject to discriminatory measures as higher prices 

were paid to two other electricity companies governed by the same laws and regulations.113 

The present claim is distinguishable because coal-fired power plants and renewable energy 

plants are subjected to different laws. Under Law 66/2016, all coal-fired power plants are 

phased out by 31/12/2028. Meanwhile, under Article 3 of Law 72/2016, all electricity 

generation installations using renewable energy will benefit from the feed-in tariff scheme.  

102 Even if this Tribunal takes the view that there is differential treatment between 

renewable energy plants and coal-fired power plants, there is a reasonable basis for the 

differential treatment. The transition from coal-fired power plants to renewable energy plants 

was for the purpose of reducing coal emissions which were found by key decision makers in 

the Respondent government to be the most likely cause of the annual floods suffered by the 

Respondent.114 The transition was also done in compliance the Respondent’s international 

obligations under the Coal Directive. 115  Therefore, the Respondent’s measures are not 

discriminatory. 

(2) The Respondent’s measures are not unreasonable 

103 In order to determine whether a state’s conduct is reasonable, tribunals mainly focus on 

whether the state’s conduct bears a reasonable relationship to some rational policy.116 The 

newly enacted laws are based on a rational policy of protecting the Respondent’s citizens from 

serious environmental damage caused by coal emissions and complying with the Respondent’s 

international obligations under ASNEC. The new laws bear a reasonable relationship to this 

policy. 

104 First, Law 66/2016 bears a reasonable relationship to a rational policy of protecting the 

Respondent’s citizens from serious environmental damage. As explained above, the emissions 

from the coal-fired power plants in the Respondent are the most probable cause of the annual 

                                                 
112 Nykomb ¶64; and Saluka at ¶313. 
113 Nykomb ¶34. 
114 Procedural Order No. 3, pg 70 of the FDI Moot Case, lines 1885 to 1888.  
115 Procedural Order No. 2, pg 56 to 57 of the FDI Moot Case, lines 1411 to 1414 and 1513 to 1520. 
116 Saluka ¶¶304 and 460. 
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floods.117 Thus, Law 66/2016 which reduces the emissions from coal-fired power plants to zero 

would be in furtherance of the policy goal of protecting the Respondent’s citizens from serious 

environmental damage. Therefore, Law 66/2016 is reasonable. 

105 Second, Law 66/2016 was intended to bring the Respondent in compliance with its 

international obligations under the Coal Directive, which requires each Member State to reduce 

the percentage of its final gross production of energy from coal-fired power plants to zero by 

31 December 2028. 118  In addition, Law 66/2016 is rational as it tries to achieve the 

Respondent’s obligations under the Coal Directive through the maximum allowable period.119  

106 Lastly, Law 72/2016 makes Law 66/2016 more reasonable as it subsidises the 

Claimant’s exit from the coal industry since coal plants must be phased out. Presently, domestic 

electricity generation is dominated by coal-fired power plants and phasing them out would lead 

to a shortage of electricity. 120  The feed-in tariff scheme under Law 72/2016 was thus 

introduced to encourage investors to enter the renewables sector and to replace the existing 

coal-fired power plants in domestic electricity generation.121  This would also provide the 

necessary assistance for coal investors to transition their coal plants into renewable energy 

plants. Law 72/2016 therefore mitigates the potential negative consequences that might arise 

from Law 66/2016. Therefore, the Respondent’s measures are not unreasonable since they bear 

a reasonable relationship with a rational policy.  

(3) The requirement of impairment has not been met  

107 Finally, it must be established that, as a consequence of the measure, “actual 

possibilities for the exercise of the right in question are reduced”.122 The enactment of Law 

66/2016 and Law 72/2016 does not affect the MFNB’s exercise of rights under its investment 

as their right to demand additional security from Ticadia-1 and to ask for immediate repayment 

of the loan granted under the Financing Agreement from either Ticadia-1 or Mountaintop have 

not been reduced or extinguished.123 Therefore, the Respondent has not impaired MFNB’s 

investment with unreasonable or discriminatory measures. 

                                                 
117 Procedural Order No. 3, pg 70 of the FDI Moot Case, lines 1885 to 1888. 
118 Exhibit C-7, pg 17 of FDI Moot Case, lines 345 to 354.  
119 Respondent’s Response to the Notice of Arbitration, pg 27 to 28, lines 646 to 653. 
120 Procedural Order No. 2, pg 56 of the FDI Moot Case, lines 1411 to 1414 and 1513 to 1520. 
121 Procedural Order No. 2, pg 56 of the FDI Moot Case, lines 1520 to 1528.  
122 OECD Draft Convention on the Protection of Foreign Property, pg 121. 
123 Exhibit C-4, pg 13 of the FDI Moot Case, at lines 224 to 227. 
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 The Respondent has not frustrated MFNB’s legitimate expectations 

108 The Respondent has not frustrated MFNB’s legitimate expectations as: (1) MFNB does 

not have any legitimate expectation that the Respondent’s environmental regulations will 

remain favourable for coal-fired power plants throughout the 40-year lifetime of Ticadia-1; and 

(2) even if the MFNB had such a legitimate expectation, Laws 66/2016 and 72/2016 do not 

contravene it.  

(1) A legitimate expectation has not arisen  

109 For MFNB to have a legitimate expectation: firstly, there must be an “unambiguous 

affirmation”124 or a “definitive, unambiguous and repeated”125 assurance from the Respondent 

targeted at a specific person or identifiable group126 and secondly, the MFNB’s reliance on the 

representation must be reasonable.127  

110 MFNB does not have a legitimate expectation that the Respondent’s environmental 

regulations will remain favourable for coal-fired power plants throughout Ticadia-1’s lifetime 

as the above requirements have not been met. This is so as: (a) the Respondent did not make 

specific, unambiguous, and repeated assurances to MFNB that the Respondent’s environmental 

regulations will remain favourable for coal-fired power plants throughout Ticadia-1’s 40-year 

lifetime; and (b) MFNB cannot reasonably rely on any such assurance.  

(a) The Respondent did not make any specific, unambiguous and repeated assurance 

111  Even though Governor Ji-Yeong’s statement can be said to target “foreign investors” 

which MFNB belongs to, it was a generic and ambiguous one where Ticadia would maintain 

favourable conditions for foreign investors “in the future”.128 Governor Ji-Yeong did not make 

a specific representation that environmental regulations will remain favourable for 40 whole 

years. 

112 Furthermore, Ticadia-1 LLC’s license, which was granted by Governor Ji-Yeong, is 

expressly subject to “environmental regulations in effect” in the Respondent,129 and it is absent 

                                                 
124  GAMI Investments ¶76, noting that the “Mexican regulatory regime did not contain an unambiguous 

affirmation to the effect that the Government shall announce annually individual export quotas for all mills and 

shall promptly enforce any non-compliance”. 
125 Marvin Feldman ¶148. 
126 E. Snodgrass ¶53. 
127 SPP ¶¶82 to 83. 
128 Exhibit C-5, pg 14 of the FDI Moot Case, at line 294. 
129 Exhibit R-1, pg 30 of the FDI Moot Case, at lines 710 to 712. 
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of any representation that these regulations will remain unchanged. Moreover, the encouraging 

remarks from government officials such as Governor Ji-Yeong do not of themselves give rise 

to legitimate expectations. 130  Therefore, Governor Ji-Yeong and by extension, the 

Respondent’s conduct does not create an expectation that the Respondent’s environmental 

regulations will remain favourable throughout Ticadia-1’s 40-year lifetime. 

(b) MFNB cannot reasonably rely on any such assurance  

113 Even if such an assurance has been made, a legitimate expectation has not been created 

as MFNB’s reliance is unreasonable. MFNB cannot reasonably expect that the Respondent’s 

environmental regulations will remain unchanged for over 40 years. While the coal sector was 

highly stable at the point of investment,131 directors of MFNB themselves have recognised that 

high-value investments in highly regulated markets, such as coal generation, should be 

cautiously approached.132 Indeed, the growing global trend for the transition into green energy 

began prior to the signing of the financing agreement.133  

114 Additionally, for 10 years prior to the Financing Agreement, the Respondent’s 

population has been suffering from floods that “take thousands of lives and cause millions of 

dollars in property damage every year” as a result of greenhouse emissions from coal plants.134  

Hence, MFNB cannot reasonably expect that the Respondent will not change its laws to best 

protect its nationals and to comply with international obligations for another 40 whole years.  

115 Finally, while the stability of the Respondent’s coal sector is attributable to the coal 

sector employing a substantial part of the Respondent’s electorate, it is unreasonable to expect 

the concerns of the Respondent’s electorate to remain unchanged for 40 years 135  In fact, 

environmental concerns had been steadily gathering political weight between 2010 and 

2015.136 Therefore, MFNB cannot reasonably rely on an expectation that the Respondent 

government’s stance towards environmental regulations will remain unchanged and favourable 

for coal-fired power plants throughout Ticadia-1’s 40-year lifetime.  

                                                 
130 Nagel ¶164. 
131 Exhibit C-1, pg 9 of the FDI Moot Case, at lines 154 to155. 
132 Exhibit C-3, pg 11 of the FDI Moot Case, at lines 199 to 200. 
133 Exhibit C-1, pg 9 of the FDI Moot Case, at lines 153 to 154. 
134 Exhibit R-2, pg 31 of the FDI Moot Case, at lines 721 to 722. 
135 Exhibit C-6, pg 15 of the FDI Moot Case, at line 310 to 311. 
136 Procedural Order No. 3, pg 70 of the FDI Moot Case, at line 1871. 
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(2) Alternatively, the Respondent’s new laws do not frustrate MFNB’s legitimate 

expectation 

116 First, if MFNB has a legitimate expectation that the Respondent’s environmental 

regulations will remain favourable for coal-fired power plants throughout Ticaida-1’s 40-year 

lifetime, the new laws do not frustrate it. Expectations are “not un-conditional and ever-

lasting”.137 The host state has a legitimate right to regulate domestic matters in the public 

interest which should be taken into consideration when deciding whether the legitimate 

expectation should be protected.138   

117 The Respondent’s population has been suffering from annual floods which take 

thousands of lives and cause millions of dollars in property damage each time.139 There has 

also been a growing global trend for the transition into green energy, actively supported by 

countries in the ASNEC region that the Respondent is a part of. The Respondent government’s 

right to alter environmental regulations in order to protect the Respondent’s citizens and to 

comply with its obligations under ASNEC should be respected,140 especially since Ticadia-1 

LLC’s license expressly subjects it to “environmental regulations in effect of the Republic of 

Laoc”.141  

118 In light of the above circumstances, Laws 66/2016 and 72/2016 are as favourable as 

regulations could be to coal-fired power plants. Law 66/2016 requires the gross production of 

energy from coal-fired power plants to be reduced 0 by 31/12/2018,142  the maximum allowable 

period under the Coal Directive.143 This is further combined with subsidies to encourage their 

transition into electricity generation from renewable energy sources. Therefore, it cannot be 

said that MFNB’s legitimate expectation has been frustrated. 

119 Second, even if MFNB has a legitimate expectation protected by Article II of the 

ASNEC Energy Investment Treaty, in the absence of specific commitments by the Respondent, 

any regulatory changes will not breach the legitimate expectations if they were proportionate. 

While the tribunal in Charanne held that an investor has a legitimate expectation that “the State 

will not act unreasonably, disproportionately or contrary to the public interest”,144 the tribunal 

                                                 
137 International Thunderbird Gaming Corporation ¶30. 
138 Saluka ¶305. 
139 Exhibit R-2, pg 31 of the FDI Moot Case, at lines 721 to 722. 
140 Exhibit C-7, pg 17 of the FDI Moot Case, at lines 346 to 349. 
141 Exhibit R-1, pg 30 of the FDI Moot Case, at lines 710 to 711. 
142 Exhibit C-8, pg 18 of the FDI Moot Case, at line 385. 
143 Exhibit C-7, pg 17 of the FDI Moot Case, at lines 346 to 349. 
144 Charanne ¶514. 
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in Blusun held that an investor only has a legitimate expectation that a modification of 

regulations would not be disproportionate.145 The tribunal in Blusun also correctly pointed out 

that both unreasonableness and public interest cited by the tribunal in Charanne are largely 

indeterminate criteria and that arbitrators should not be given an such open-ended mandate to 

second-guess the host state’s policies.146 

120 The Respondent’s new laws were not disproportionate. Regulatory changes are not 

disproportionate if they are necessary and they “do not suddenly and unpredictably eliminate 

the essential characteristics of the existing regulatory framework”.147 As alluded to above, the 

new laws are necessary for the Respondent to protect its nationals from serious natural disasters.  

The new laws were also not unpredictable and sudden as the Coal Directive had been adopted 

nearly four months before the enactment of the new laws.148 Furthermore, the Respondent had 

already consulted the relevant stakeholders in the energy industry before enacting the new 

laws.149 

Issue IV: Breach of FET standard  

121 The Respondent has not breached Article II(1) of the ASNEC Energy Investment 

Treaty as: (A) the Respondent had accorded MFNB with due process; (B) the Respondent did 

not impair MFNB’s investment by unreasonable or discriminatory measures; and (C) the 

Respondent did not frustrate MFNB’s legitimate expectations.   

 

  

                                                 
145 Blusun ¶319. 
146 Blusun ¶318. 
147 Charanne ¶¶513 and 517. 
148 Statement of Uncontested Facts, pg 58 to 59 of the FDI Moot Case, at lines 1495 and 1508. 
149 Procedural Order No. 3, pg 69 of the FDI Moot Case, at lines 1856 to 1857. 
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PRAYER FOR RELIEF 

122 The Respondent hereby requests this Tribunal: 

a. Sustain the challenge of Mr Mason; 

b. Find that it has no jurisdiction to hear the dispute; 

c. Attribute the enactment of Law 66/2016 to ASNEC; and 

d. Find that the Respondent’s actions did not, in any event, violate the FET standard 

as provided in Article II of the ASNEC Energy Investment Treaty. 


