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STATEMENT OF FACTS 

1. Goliath National Bank (“Claimant”) is a joint-stock company constituted according to the 

laws of Mercuria. Claimant purchased all rights and assignments from MFNB and is 

exercising their right to bring dispute.  

2. Laoc is a small developed state with a few large cities, though a majority of the population 

lives in smaller towns and communities. The country is situated on a large coastline with 

rivers that penetrate most of the inland territory. Laoc is a parliamentary republic, and its 

government is elected by the Laocan Parliament, which is established via direct election. 

3. Laoc is a member of a regional economic integration organization called ASNEC. ASNEC 

was created on 3 February 2012. Decisions of ASNEC are made by a majority vote of the 

ASNEC Council.  Members of the council are appointed by ASNEC Member States. 

4. Over the past two decades the Laocan economy experienced steady growth.  More recently, 

production shifted toward Laoc’s industrial and agricultural sectors, although historically, 

the mining industry has dominated the economy.  There are a number of large deposits of 

precious and semi-precious metals as well as other smaller deposits of various base metals.   

5. Due to an abundance of coal deposits, the coal-mining industry and coal-fired energy 

generation sectors have played an integral role in supporting the Laocan economy.  Many 

businesses in Laoc, directly and indirectly, employ Laocan citizens in matters related to 

mining and coal power generation.  In fact, the coal industry employs approximately fifteen 

percent of the Laocan domestic workforce and it is estimated to account for twenty percent 

of its total GDP.  A majority of the coal-fired power plants were built in the 1980s and are 

nearing the end of their life cycle. 

6. The recent push in the region towards renewable energy sources negatively impacts coal-

power plants.  Despite neighboring states embracing a shift to sustainable energy, the 

government of Laoc maintained a reluctance to adopt these measures and expected further 

growth of its domestic economy in the coal industry.   

7. Like most ASNEC Member States, Laoc is a party to the Treaty Concerning the 

Encouragement and Reciprocal Protection of Energy Investments in the ASNEC Region.  

This treaty provides numerous investment protection provisions as well as a mechanism 

for investor-state dispute settlement.   
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8. Mountaintop is a sophisticated investment company with a specialty in long-term 

investments in conventional power generation industries, including nuclear, gas, and coal-

fired power plants. 

9. In the past fifteen years alone, Mountaintop has invested in construction of ten power plants 

around the globe.  Mountaintop is incorporated in Laoc’s neighbor state, the Republic of 

Mercuria.  The Republic of Mercuria is also a member of ASNEC and a Party to the 

ASNEC Energy Investment Treaty.   

10. Between 2000 and 2015, there were fourteen major floods amongst the ASNEC Member 

States, six of which occurred in Laoc. 

11. In Laoc alone, these floods accounted for the death of eighty-five thousand people and 

destroyed more than fifty thousand homes. 

12. In August 2009, Mountaintop secured approval to construct a coal-fired power plant with 

a projected lifespan of forty years in Laoc, and more specifically within the municipality 

of Ticadia. 

13. The new power plant, T-1 LLC, operates as a subsidiary of Mountaintop. 

14. In 2010, Mountaintop secured a loan through MFNB, for 600 million USD for the 

construction of T1. MFNB and Mountaintop finalized the loan on 1 December 2010, with 

Financing Agreement No 0940394. Subsequently, construction on T1 initiated on 15 

December 2010. 

15. At this time, T1 also entered into a long-term agreement with a local Laocan coal mining 

company to provide fuel for the plant.. 

16. T1 became fully operational on 25 September 2014, and assuming successful operation,  is 

expected to break even, having paid off the entire loan, on 25 September 2034. 

17. In Laoc, between 2000 and 2014, the LWM was the parliamentary majority, a centrist party 

that traditionally advocates for interests of major industrial businesses, including the coal 

industry.  This was a noticeable exception from surrounding states, where pro-

environmental political parties controlled. 

18. The Laocan government remained an outlier, rejecting renewable energy.  Laoc planned, 

instead, to rely on its domestic coal industry to power the country.   
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19. In 2015, the Laocan Environmental Union (“LEU”), a progressive political party with 

environmentalist goals, acquired thirty percent of the seats in the Laocan Parliament.  For 

the first time in almost fifteen years the LWM lost its majority seat in the Parliament.   

20. In December 2015, under pressure from other ASNEC member states, Laoc entered into 

the Seoul Agreement.  The Seoul Agreement, in essence, stated that ASNEC Member 

States must pursue preserving, protecting, and improving the quality of the environment, 

which included combating climate change. 

21. Pursuant to the Seoul Agreement, on 17 February 2016, the ASNEC Council adopted the 

Coal Directive requiring that all coal-fired power plants in the ASNEC Member Regions 

must be phased out by 31 December 2028. Though the Laocan delegate on the ASNEC 

Council opposed the Coal Directive, they were outvoted.  

22. The Coal Directive is binding on each and every member of ASNEC and provides under 

Article 7(3) that there shall be no compensation to the owners or operators of any coal-

fired power plant.  Though opposed by the coal industry and LWM, Laoc had no other 

option but to implement the Coal Directive as directed under ASNEC.  Laoc implemented 

the Coal Directive through Law 66/2016 on 6 July 2016.  Through this law, Laoc set the 

maximum allowable deadline for the coal-fired power plant phase out of 31 December 

2028. 

23. Laocan coal-fired power plants are owned by both domestic and foreign investors. 

24. In fear that a rapid phase-out may hurt the Laocan economy and result in energy shortages, 

the LEU by a majority Parliament vote enacted Law 72/2016.  Law 72/2016 allows for a 

feed-in tariff scheme designed to facilitate and incentivize private investments into the 

renewable energy sector.  Law 72/2016 also offers exclusive benefits to current investors 

in the coal industry, offering them the opportunity to enter into a twenty-year energy supply 

contract at premium prices if they switch to renewable energy production. 

25. Due to ASNEC’s Coal Directive, the value of MFNB’s investment dropped significantly. 

The Financing Agreement provided that MFNB would need to seek additional security 

from Ticadia-1 LLC, which Ticadia-1 LLC could not furnish. On 6 May 2017, MFNB took 

Mountaintop to ICC arbitration in order to enforce the Financing Agreement and lost.   
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26. Mountaintop and MFNB ultimately chose not to pursue any of the options to preserve their 

investment, and on 1 July 2017, MFNB executed the Assignment Agreement with GNB, 

assigning the Financing Agreement that had already been arbitrated by the ICC.   

27. MFNB sold its rights under the ASNEC Energy Investment Treaty as well as any claims 

against Mountaintop to GNB for 150 million USD, which is twenty-five percent of the 

initial 600 million USD loan.  GNB is similarly situated to MFNB and all of its investors 

are from Europe and the United States.  The Assignment Agreement was made according 

to the local laws of Mercuria without the involvement of Laoc.   

28. One year later, GNB brought these claims against Laoc, seeking to recover a minimum of 

450 million USD plus interest, three times more than what they paid. 

29. On 31 January 2019, GNB sent the Notice of Arbitration to Laoc and appointed Perry 

Mason as its arbitrator.  Mr. Mason was involved in Hewer Plants, a matter that involved 

circumstances similar to this arbitration against another ASNEC Member State. In addition 

to finding an award for the investor in that arbitration, Mr. Mason has since made 

comments and posted on social media showing his support for investors in situations that 

deal with climate change and environmental protection. 
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ARGUMENTS 

I. JURISDICTION 

30. Jurisdiction of the tribunal is founded in the MIT.1 The arbitral tribunal has the power to 

rule on objections to its jurisdiction.2 In the present case, jurisdiction of this Tribunal is 

based on Article 10 of the MIT.3 Under Art. 10 (1) and (2),  each contracting party gives 

its unconditional consent to submission of disputes related to investments to international 

arbitration.4  

31. Laoc submits that this Tribunal does not have jurisdiction because: Claimant does not have 

a qualified investment under Article 1(1) of the MIT [A]. GNB cannot bring claims under 

the ASNEC Energy Investment Treaty [B], and furthermore, the assignment was an abuse 

of process [C]. 

 

A. CLAIMANT DOES NOT HAVE A QUALIFIED INVESTMENT UNDER ARTICLE 1(1) OF THE 

MIT. 

 

32. The VCLT requires that a treaty be interpreted in good faith in accordance with the ordinary 

meaning of its terms in light of its object and purpose.5  The plain language of ASNEC 

states that this Tribunal has jurisdiction only over disputes related to investments.6   

33. Claimant may argue that the Assignment Agreement is a qualified investment pursuant to 

ASNEC Article 1(1)(c), which defines “investment” as “claims to money and claims to 

performance pursuant to a contract having an economic value and associated with an 

investment,” or ASNEC Article 1(1)(f), which defines “investment” as “any right conferred 

by law or contract or by virtue of any licenses and permits granted pursuant to law to 

undertake any Economic Activity in the Energy Sector.”  

34. Claimant’s argument fails, however, because the assignment agreement lacks the 

characteristics of an investment pursuant to the MIT, and alternatively,  even if Assignment 

 
1 R. at pg. 65. 
2 Id. 
3 Id. 
4 Id. 
5 VLCT, Article 31. 
6 ASNEC, Art. 1(1); see also Saipem ¶ 82 (stating definition of “investment” in treaty controls).  
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Agreement constitutes an “investment,” the investment was not “an investment with an 

Economic Activity in the Energy Sector” as required by ASNEC Article 1(1)(f). 

 

1.      The Assignment Agreement Lacks the Characteristics of an “Investment” pursuant 

to Article 1(1)(c ) of the MIT. 

 

35. Article 1(1)(c) of the MIT states that only qualified investments enjoy MIT protection.7 

36. Pursuant to the four-part test set forth in Salini,  for an investment to enjoy treaty protection, 

it must: (1) entail a contribution of money; (2) extend over a certain period of time; (3) 

involve some risk, and; (4) contribute to the host state’s economy.8   If even one of these 

requirements is not met, a qualified investment has not been established.9 Under Salini and 

subsequent awards that clarified any ambiguities regarding the types of investments that 

do and do not satisfy the Salini Test, Claimant’s purchase of MFNB’s sole receivable that 

remained after the investment was decimated fails to satisfy elements two, three and four 

of the Salini Test. 

37. First, element four requires an investment to contribute to the host state’s economy.10  The 

tribunal in Franz interpreted “investment” as a broad term but determined, however, it must 

be aimed at creating further economic value.11 The Alps Tribunal clarified that 

“contribution” means cash, in-kind or labor inputs that involve a significant flow of capital, 

resources or activities into the host state’s economy.12 The Abaclat Tribunal determined 

with respect to investments of a purely financial nature, the relevant criteria should be 

where and for whose benefit the funds are ultimately used, and not the place the funds were 

paid out or transferred.13  The Tribunal explicitly stated that the relevant question becomes 

whether the funds were ultimately made available to the host state and whether they support 

the state’s economic development.14 With respect to the definition of “investment”,  when 

 
7 R. at pg. 62. 
8 Salini, ¶ 52. 
9 Id. 
10 Id. 
11 Franz, pg. 19. 
12 Alps, ¶ 243. 
13 Abaclat, ¶ 374. 
14 Id. at ¶ 342. 
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faced with a BIT containing several references to “investments made in the territory,” the 

Fedax Tribunal distinguished promissory notes with a fundamental public interest in the 

host state that are a qualified investment from promissory notes absent a fundamental 

public interest that are mere ordinary commercial transactions.15 In sum, numerous 

tribunals have found and reiterated that an investment that is qualified for protection under 

a BIT must: (1) consist of cash, in-kind, or labor outputs; (2) contribute to the host state’s 

economy; and (3) increase the economic value of the host state. 

38. Here, Claimant has not shown the existence of a qualified investment under Article 1(1).  

First, the nature of the Assignment Agreement disqualifies it from protection. The 

numerous aforementioned tribunals made it clear that for a transaction to be an investment 

as contemplated by international investment law, it must be aimed at contributing 

something of value to the host state.  Claimant’s private domestic contract between it and 

MFNB to acquire outstanding receivables of a decimated investment is devoid of any 

fundamental public interest to Laoc. Further, as an entity outside of Laoc, collecting any 

amounts allegedly owed to the original investor fails to contribute anything to Laoc’s 

economy. Just as the Fedax Tribunal found that the assumption of promissory notes 

stemming from a legitimate investment failed to contribute anything new to the host state’s 

economy, the Assignment Agreement, here, fails on the same merits.  The agreement here 

has absolutely zero potential to contribute something new to Laoc’s economy.  In fact, 

where the investment was already closed permanently prior to GNB’s assumption of its 

receivable, the Assignment Agreement has only the potential to harm Laoc’s economy, 

especially considering that GNB seeks to collect three times more than it paid for the 

account.  This Tribunal may apply any of the  approaches applied in Franz, Alps, Abaclat, 

or Fedax and it will reach the same conclusion—the Assignment Agreement between 

MFNB and GNB is merely an ordinary commercial transaction, which added nothing of 

value to Laoc’s economy.  Consequently, because Salini requires all four criteria to be met 

to create a qualified investment, Claimant does not have an investment in Laoc.  

39. Second, in addition to failing the contribution element of the Salini Test, the one-off sale 

of MFNB’s receivables to GNB fails also to satisfy the second element of the Salini Test, 

 
15 Fedax, ¶ 42. 
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which requires an investment to extend over a certain period of time.  The tribunal in 

Republic of Italy found that pure one-off sales do not constitute an investment because the 

three elements of contribution, duration, and risk must be met.16 The Franz Tribunal further 

elaborated that duration is to be analyzed in light of all surrounding circumstances, in light 

of the investor’s overall commitment to invest in the host state, and perhaps most 

importantly here, duration must refer to an established economic relationship between the 

investor and the host state.17  

40. Here, the assignment of the Financing Agreement was a one-time contractual agreement 

between two private parties and, therefore, had no duration. GNB’s purchase was not an 

ongoing transaction, GNB did not have any ongoing business in Laoc, and GNB never 

entered into any investment-related discussions or established any sort of economic 

relationship with the government of Laoc. Hence, the duration element required by Salini 

is unmet and accordingly, the Assignment Agreement is disqualified as an investment. 

41. Finally, GNB’s purchase fails to satisfy the third element of the Salini Test, which requires 

that the investment carry some level of risk. The tribunal in Republic of Italy found that an 

investment must entail a risk which goes beyond the risk of doing business generally, which 

leaves the investor in a situation where he does not know the amount he will end up 

spending.18   Essentially, that tribunal explained that investments carry with them some 

level of vulnerability to market forces.  Investors enter into investments anticipating 

coming out ahead but due to external global market forces, outside of the investor’s control, 

they may come out as anticipated, perhaps lower than anticipated, or perhaps ahead.  

Conversely, they may lose a trivial amount, or they may lose substantially. All potential 

contingencies are dependent on the risk inherent to investing. 

42. The risk here was limited to the price of the assignment, which was an ordinary commercial 

risk ascertainable at the time of the transaction. GNB knows the absolute, finite value of 

its potential loss.  The Assignment Agreement is not subject to market forces that control 

risks associated with legitimate investments, and the only uncertainty is whether GNB will 

successfully collect on the allegedly outstanding debts. This uncertainty, however, is 

 
16 Republic of Italy, ¶ 45. 
17 Franz, pg. 109.  
18 Republic of Italy, ¶ 50. 
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contingent only on legal processes and, win or lose, remains capped at the amount of the 

investment. 

43. Because GNB’s acquisition of MFNB’s existing receivable did not contribute anything to 

Laoc’s economy, because the transaction was a one-time ordinary commercial transaction 

with no duration, and because the assignment of finite, clearly ascertainable amounts was 

devoid of any risk beyond that of doing business generally, Claimant cannot establish 

existence of a qualified investment under Article 1(1) of the treaty.   

 

2. Alternatively, even if Claimant’s rights under the Assignment Agreement constitute an 

“investment,” the investment was not “an investment with an Economic Activity in the 

Energy Sector” as required by ASNEC Article 1(1)(f). 

 

44. Both Laoc and Mercuria are member states of ASNEC and consequently, both states are 

bound by the ASNEC Treaty. 

45. The plain language of the preamble of the ASNEC Treaty states that the object and purpose 

of the treaty is to promote economic activity in the energy sector.19  Further, Article 1(3) 

defines “an investment with an Economic Activity in the Energy Sector” to include 

“financing . . . of any energy resources . . . materials, installations and products.”  The 

Energoalliance Tribunal defined “financing” as: “an injection of equity in the form of 

funds provided for an individual or other entity for business activities, making purchases 

or investing.”20  It does not contemplate a one-off transaction in which compensation is 

paid for an uncollected debt subsequent to the relevant business activity, purchase or 

investment.”21  Moreover, the tribunal distinguished between the assignment of receivables 

in which one party purchases uncollected debts of another party at a discount, and debt 

financing in which an entity raises capital through sale of bonds, notes, or other debt 

instruments in exchange for a promise to pay.22 

 
19 ASNEC Treaty Preamble. 
20 Energoalliance, ¶ 183. 
21 Id. 
22 Id. 
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46. In the present matter, at the time the Assignment Agreement was executed, T1 was no 

longer operating and had been rendered by law a non-viable investment.23  Hence, all GNB 

acquired was an assignment of a receivable related to a dead investment.  Claimant does 

not dispute that it has not raised any capital.24  Consequently, the assignment of MFNB’s 

collection rights to GNB is not “financing” under the ordinary meaning of the treaty’s 

language.25 To the contrary, Claimant’s transaction falls under those explicitly 

contemplated and excluded by Energoalliance.26    

47. Consequently, pursuant to the plain language of the treaty and prior tribunals, the one-time 

commercial transaction between MFNB and GNB constitutes a mere claim to uncollected 

debts, and not the right to undertake “Economic Activity in the Energy Sector.” 

 

B. GNB CANNOT BRING CLAIMS UNDER THE ASNEC ENERGY INVESTMENT TREATY.  

 

48. Any potential claims or rights under the ASNEC Energy Investment Treaty could only be 

assigned under international (and not domestic) law.  Neither general international law nor 

ASNEC contains a legal framework for the assignment of claims. 

 

1. Treaty claims under public international law are necessarily intuitu personae, thus, 

given that GNB has not made an “investment” and, therefore, is not an “investor,” the 

ratione personae condition is not met.  

 

49. The Vannessa Ventures Tribunal determined that it was the intuitu personae character of 

the predecessor to the assigned contracts and not the character of the contracts that caused 

Claimant's ownership of shares to exceed the scope of the BIT.27  Put simply, the tribunal 

explained that while tribunals certainly look to the nature of the investment to determine 

scope, they may choose rather to analyze the role of the identity of the investor played in 

the state’s willingness to be bound.  The Al-Bahloul Tribunal offered valuable insight to 

 
23 SOF, ¶ 27. 
24 See Claim for Arbitration. 
25 Energoalliance, ¶ 183. 
26 Id. 
27 Vannessa Ventures, ¶ 140. 
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further support this approach. The tribunal explained that the most basic and essential tenet 

of jurisdiction with respect to international arbitration is consent of the parties to permit 

the other to compel them to arbitration.28  The dispute settlement clause in an investment 

treaty between two or more signatory states constitutes an “offer,” which only a qualified 

investor may “accept” by filing a notice of arbitration.29  It follows that in agreements in 

which the host state requires its involvement in and approval of the investment, the host 

state is able to analyze the investor in league with the investment, and part of that analysis, 

inarguably, is whether the state wants to extend to a particular investor the ability to invoke 

the state’s treaty obligations under international law.  

50. Here, just as the original investor in Vannessa Ventures was awarded the contract based on 

their established relationship with the host state,  the contract in Laoc was awarded to 

MFNB on the basis of their identity and reputation.30  Mountaintop simply being 

Mountaintop, and its extensive negotiations with the government of Laoc were 

fundamental considerations in Laoc granting Mountaintop the operating permit to T1. Laoc 

availed itself of the potential for arbitration with Mountaintop and its financier, MFNB, 

who also attended negotiations.  Laoc did not consent to arbitration with GNB—a company 

it never had the opportunity to vet, on a domestic contract entered into in Mercuria between 

Mercurian nationals, in a debt collection capacity, after the investment in Laoc ended.   

51. Laoc urges this Tribunal to apply Vannessa Ventures and find that the Assignment 

Agreement exceeds the scope of the MIT’s protections. 

 

C. THE ASSIGNMENT OF THE FINANCING AGREEMENT IS AN ABUSE OF PROCESS BECAUSE 

GNB ENTERED INTO THE FINANCING AGREEMENT TO GAIN ACCESS TO INTERNATIONAL 

ARBITRATION. 

 

52. The Phoenix Action Tribunal found that claims based on the purchase of an investment 

solely for the purpose of commencing litigation is an abuse of process.31  The ST-AD GmbH 

Tribunal agreed.32  In determining the secondary investor’s intentions, the tribunal 

 
28 Al-Bahloul, ¶ 123. 
29 Id. at ¶ 122. 
30 SOF, ¶ 7. 
31 Phoenix Action, ¶ 144. 
32 ST-AD GmbH, ¶ 144. 
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analyzed the timing of the investment and the timing of the claim before concluding that 

the main purpose for the acquisition of the shares by claimant was to open the possibility 

for a recourse to international arbitration.33  Claimant had no legitimate interest in the 

investment but rather sought to reap the proceeds of enforcing the initial investor’s rights 

in an international arbitral forum.  Just as relevant to the case in hand, the dispute in ST-

AD GmbH also involved the assignment of a contract between two domestic parties.34  In 

its decision denying jurisdiction, the tribunal stated, “to accept jurisdiction in this case 

would go against the basic objectives underlying bilateral investment treaties; the tribunal 

has to ensure that the BIT mechanism does not protect investments that it was not designed 

to protect, that is, domestic investments disguised as international investments or domestic 

disputes repackaged as international disputes for the sole purpose of gaining access to 

international arbitration.”35 

53. In the present case, MFNB already arbitrated this exact claim against Laoc in ICC 

arbitration and lost, at which point MFNB’s collection objectives against Laoc 

terminated.36 Only after Laoc defeated MFNB’s attempt to collect the debts did those exact 

debts become the subject matter of the Assignment Agreement between GNB and MFNB. 

And now GNB seeks to reinitiate these defeated claims in a new forum. GNB and MFNB 

share a home state and GNB has no legitimate interest in contributing to the energy industry 

in Laoc.  Like the claimant in ST-AD GmbH, GNB seeks to repackage the domestic 

assignment of a financing agreement between it and MFNB as an international investment 

in order to file a frivolous claim already defeated in international arbitration. 

54. Laoc submits that this Tribunal must find that GNB does not have a qualified investment 

under the MIT and, therefore, this Tribunal does not have jurisdiction over the present 

claim. 

  

 
33 Id. at  ¶ 416. 
34 Id. at ¶ 278.  
35 Id. at ¶ 423. 
36 SOF, ¶ 26. 
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II. ARBITRATOR CHALLENGE 

55. Under the UNCITRAL Arbitration Rules, a party who intends to challenge an arbitrator 

must do so within fifteen days after learning of circumstances that give rise to justifiable 

doubts to the arbitrator’s impartiality or independence.37  The standard of justifiable doubt 

is that of a third party with knowledge of all relevant facts.38 In the present case, Laoc 

challenged the appointment of Mr. Mason in a timely manner.  Moreover, Mr. Mason 

should have disclosed his involvement in the Hewer Plants case. 

56. It is Laoc’s position that the challenge to Mr. Mason was brought in a timely manner 

because the challenge was brought within fifteen days pursuant to UNCITRAL Arbitration 

Rules Article 13 (A). Furthermore, Mr. Mason’s failure to disclose raises doubts of his 

impartiality and independence under UNCITRAL Arbitration Rules Article 12 (B).  

 

A. THE CHALLENGE WAS BROUGHT WITHIN FIFTEEN DAYS OF LEARNING OF PERRY 

MASON’S INVOLVEMENT IN SIMILAR CIRCUMSTANCES. 

 

57. Under the UNCITRAL Arbitration Rules, a party must bring a challenge against an 

arbitrator within fifteen days after learning of the existence of circumstances that give rise 

to doubts as to the arbitrator’s impartiality and independence. UNCITRAL Arbitration 

Rules Article 13(1) states that a “challenge must be initiated within 15 days” after 

circumstances that give reasonable doubts to impartiality and independence.39  

58. In the present case, the article “First Investment Arbitration concerning Climate Change 

Measures” was published on 2 June 2019 and Mr. Mason posted a social media post related 

to this article on 3 June 2019 indicating a bias against states in Laoc’s position.   

59. The challenge to Mr. Mason’s appointment was made on 16 June 2019, well within fifteen 

days of Laoc learning about these circumstances. It is Laoc’s position that Mr. Mason’s 

social media post about the article combined with his lack of disclosure regarding his 

involvement in the Hewer Plants arbitration raise grave doubts about his impartiality and 

 
37 UNCITRAL Arbitration Rules, Art. 13.  
38 IBA Guidelines on Conflict of Interests, Part 1(2)(b). 
39 UNCITRAL Arbitration Rules, Art. 13(1). 
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independence, and Laoc pursued the remedy provided by the UNCITRAL rules in 

response. 

60. The National Grid Tribunal clarified that the fifteen-day window began at the time 

respondent learned of the circumstances that gave rise to concerns regarding a potential 

arbitrator’s impartiality and independence. Accordingly, that tribunal did not calculate the 

fifteen-day window from the time the arbitrator was appointed, but rather from the time 

respondent was made aware of the circumstances giving rise to the challenge.40  National 

Grid’s approach makes sense because, otherwise, parties to arbitration would be without 

recourse for concerns that arise any time after a mere fifteen day window immediately 

following an arbitrator’s appointment, meaning an arbitrator could flaunt their bias at that 

point and parties would be powerless to seek any relief. 

61. In the present case, circumstances that gave rise to a challenge were Mr. Mason’s 

involvement in the Hewer Plants case coupled with his social media post related to the 

decision.  His public position runs contrary to Laoc’s interests in the present arbitration and 

Laoc expressed its opposition to his appointment at the first opportunity. 

62. Further, Laoc respectfully requests this tribunal consider Mr. Mason’s interview on the 

Arbitration Station on 9 May 2018, even though this interview was beyond the fifteen-day 

period and discoverable at the time of his appointment because, while the interview alone 

did not rise to a level Laoc found disconcerting enough to warrant a challenge, when 

considered in light of his subsequent comments that prompted the challenge, Laoc’s 

concerns to Mr. Mason’s impartiality become clearer.   

63. The Valeris Belokon Tribunal allowed for an accumulation of circumstances which 

together gave rise to justifiable doubts.  That tribunal found that the relevant date was not 

when each of the circumstances occurred, but, rather, when respondent became aware of a 

number of circumstances giving rise to a challenge.41  Here, the relevant date under Article 

13(1) would be 3 June 2019 after Mr. Mason posted on social media in connection with 

the Hewer Plants case.  The aggregation of all of instances in which Mr. Mason publicly 

expressed strong beliefs that run contrary to Laoc’s interests creates a valid, justifiable 

doubt about Mr. Mason’s impartiality and independence.  

 
40 National Grid, ¶ 72. 
41 Valeris Belokon, ¶ 55.  
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64. UNCITRAL Arbitration Rules Article 12(2) states that an arbitrator “may be challenged if 

circumstances exist that give rise to justifiable doubts as to the arbitrator’s impartiality or 

independence.”42  In the present case, Mr. Mason’s involvement in the Hewer Plants case 

has similar facts to the case at hand. It appears that Mr. Mason has already formed an 

opinion and we are afraid he will allow the arguments that he heard in the Hewer Plants 

case—that may not be made here—to influence his decision.  In his interview with the 

Arbitration Station, Mr. Mason stated he did not believe the issue of climate change added 

anything new to the area of investment law. These statements prove that Mr. Mason has 

already formed a strong position on the exact subject in the present dispute.  It is unlikely 

that Mr. Mason will be able to overcome his biases and rule fairly in this dispute.  

65. Consequently, this Tribunal should allow the challenge against Mr. Mason because it was 

made in a timely manner consistent with the UNCITRAL Arbitration Rules. 

 

B. PERRY MASON’S FAILURE TO DISCLOSE PRIOR INVOLVEMENT IN SIMILAR 

CIRCUMSTANCES RAISES DOUBTS AS TO HIS IMPARTIALITY AND INDEPENDENCE. 

 

66. Both UNCITRAL Arbitration Rules and IBA Guidelines on Conflict of Interests require 

disclosures of potential conflicts of interest. The IBA Guidelines on Conflict are not 

binding on this tribunal, however, they are generally accepted throughout international law 

and should be treated as highly persuasive authority.  

67. It is Laoc’s position that Mr. Mason was required to disclose any potential conflicts of 

interest because: Mr. Mason was involved in similar circumstances raising doubts of his 

impartiality and independence (1). 

 

1. Perry Mason’s Failure to Disclose His Involvement in Hewer Plants or his Interview 

with “The Arbitration Station” Raises Justifiable Doubt as to His Impartiality and 

Independence. 

 

 
42 UNCITRAL Arbitration Rules, Art. 12(1). 
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68. The UNCITRAL Arbitration Rules are binding on this tribunal. UNCITRAL Arbitration 

Rules Article 11 states “he shall disclose any circumstances likely to give rise to justifiable 

doubts as to his impartiality or independence.”  In applying the plain meaning of the rules, 

Mr. Mason is compelled to disclose any circumstance giving rise to his impartiality or 

independence.     

69. As previously mentioned, the IBA Guidelines on Conflict of Interests Part 1(2)(b) states 

the standard is the “point of view of a reasonable third person having knowledge of the 

relevant facts and circumstances, would give rise to justifiable doubts as to the arbitrator’s 

impartiality or independence.” A reasonable third party would surely see the inflammatory 

statements made by Mr. Mason in the interview and his social media post as directly related 

to the subject matter of the present arbitration and sufficient to warrant disclosure. 

70. IBA Guidelines on Conflict of Interests Part 1(3)(a) states an arbitrator “shall disclose such 

facts or circumstances to the parties” that give rise to doubts of impartiality or 

independence. In the present case, Mr. Mason was required to disclose these circumstances.  

The Merck Tribunal recognized that IBA Guidelines on Conflict of Interests do not 

override any arbitration rules chosen by the parties, in this case UNCITRAL Arbitration 

Rules.43  

71. IBA Guidelines on Conflict of Interests look to circumstances that may give rise to doubts, 

whereas the UNCITRAL Arbitration Rules require an arbitrator to disclose any 

circumstance giving rise to justifiable doubts concerning impartiality or independence.  In 

the present case, even if Mr. Mason was unsure whether or not he was required to disclose 

under either UNCITRAL Arbitration Rules or the IBA Guidelines on Conflict of Interests 

as he claims, all prior decisions support disclosure.  

72. Finally, Laoc is concerned that after bringing Mr. Mason’s misconduct to this Tribunal’s 

attention, his existing bias toward Laoc will be further aggravated.  Laoc spared no words 

in making its position clear that Mr. Mason has acted inappropriately with respect to the 

present proceedings. At this point, even if this Tribunal finds that Mr. Mason’s conflicts of 

interest are insufficient alone to prevent performing his duties independent of his biases, 

those same conflicts when paired with Laoc’s request for his removal create circumstances 

that Laoc cannot overcome. 

 
43 Merck, ¶ 75. 
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73. For these reasons, this tribunal should find Mr. Mason was required to disclose his 

involvement in Hewer Plants, his social media post supporting claimants in the current 

claimant’s position, and his interview with The Arbitration Station. Because of this present 

conflict of interests and his failure to disclose the conflicts, Mr. Mason should be removed 

as a member of this Tribunal.  
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III.  ATTRIBUTION 

74. The Tribunal in Ortiz noted that the ICSID Convention does not contain specific rules of 

attribution, allowing tribunals to rely on other sources of customary international law to 

determine attribution.44  

75. Article 120 of the ASNEC Founding Charter functions as a governing law clause, 

specifically affirming that Articles 6 and 7 of the ARIO govern the attribution of conduct 

of Member States, mutatis mutandis. Mutatis mutandis is generally defined as “with the 

necessary changes.”45  

76. As a member of ASNEC, Laoc was forced to comply with ASNEC’s Coal Directive which 

required all member states to phase out coal power production by 2028. To satisfy 

ASNEC’s mandate, Laoc enacted laws 66/2016 and 72/2016.  

77. Therefore, Laoc submits that its actions are attributable only to ASNEC. Article 6 of the 

ARIO applies to the dispute because Laoc defines its government as an organ and agent of 

ASNEC [A]. Additionally, Article 7 of the ARIO applies because ASNEC exercised 

effective control over Laoc and Laoc placed its government under the disposal of ASNEC 

[B]. Further, dual attribution is not applicable in this dispute because Laoc and ASNEC did 

not create a joint organ in order to enact laws 66/2016 and 72/2016 [C].  

 

A. LAOC IS AN ORGAN OR AGENT OF ASNEC, ACCORDING TO ARTICLE 6 OF THE ARIO. 

 

78. Article 6 of the ARIO attributes conduct of an organ or agent of an international 

organization exclusively to the international organization.  

79. According to customary international law, an organ is defined using the domestic law of 

the related state.46 Further, an organ is typically described as an organization with complete 

dependence on a state, such that the organization is merely an instrument of that state.47  

 
44 Ortiz, ¶ 155.  
45 Aguas, ¶ 8; ICSID, Rule 49(4).   
46 Genocide, ¶¶ 391–393.  
47 Art 2(c), ARIO; Genocide, ¶¶ 391–393. 
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80. Within an international organization, an agent is defined as any component of the 

organization that performs some of its functions.48 Tribunals have held that the term agent 

should be construed liberally.49  

81. The Tribunal in Electrabel found that Hungary was not legally responsible for the acts of 

the European Commission because Hungary was legally required to comply with decisions 

made by the EU due to its inclusion in the EU and as a signatory to the Energy Charter 

Treaty.50 Further, the Tribunal stated that it would be “absurd” to find that Hungary could 

be liable for “doing precisely that which it was ordered to do by a supranational 

authority”.51  

82. Language in the Energy Charter Treaty contains similar language to the ASNEC Energy 

Investment Treaty, which the Tribunal cited in its decision to attribute the disputed conduct 

to the EU.52  The Tribunal also stated that the conduct of Member States is attributable to 

the EU if the “organs were simply implementing EU law.”53  

83. In this dispute, Laoc’s conduct is attributable to ASNEC because Laoc is an organ or agent 

of ASNEC. Identical to Electrabel, Laoc is a member state of an international organization.  

As Laoc is a member state of ASNEC, it is contractually obligated to comply with the laws 

of ASNEC.54   

84. The Preamble to the ASNEC Founding Charter states that all states “exchange[d] their full 

powers” when they become member states. This implies that while the member states 

remain autonomous states, they have given over certain authorities to ASNEC, including 

power to designate Laoc to ratify laws as ASNEC dictates.  

85. Article 1, Section 5 of the ASNEC Energy Investment Treaty explains that Laoc and all 

other Member States have “transferred competence,” including “the authority to take 

decisions binding on them” in respect to certain matters.55 These matters include energy 

investment and environmental protections.56  

 
48 Art 2(d), ARIO; Art 6, Commentary (2), ARIO.  
49 Art 2(d), ARIO; Immunity ¶ 66; Reparation ¶ 177.  
50 Electrabel, ¶ 6.73.  
51 Id. at ¶ 6.72.   
52 Id. at ¶ 6.73. 
53 Id. at ¶ 6.75; Hoffmesiter, pg. 736.   
54 Art 120, ASNEC Founding Charter.  
55 Art 1, Section 5, ASNEC Energy Investment Treaty. 
56 Id. 
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86. Therefore, Laoc’s conduct in ratifying laws 66/2016 and 72/2016 is exclusively attributable 

to ASNEC, because Laoc is an organ or agent of ASNEC and the Coal Directive was 

binding on ASNEC members.  

 

B. IN COMPLIANCE WITH ARTICLE 7 OF ARIO, ASNEC EXERCISED EFFECTIVE CONTROL 

OVER LAOC’S CONDUCT AND LAOC PLACED ITS GOVERNMENT AT THE DISPOSAL OF 

ASNEC.  

 

87. Article 7 of the ARIO designates attributable conduct to an international organization when 

an organ of a state has been placed under the international organization’s control and when 

the international organization exercises effective control over that organ.57  

88. In its commentaries to the ARIO, the ILC emphasizes that the effective control test is the 

best test to determine whether conduct is attributable to an international organization under 

Article 7, yet it does not specify the level of control required to constitute “effective 

control”.58  

89. The ICJ adopted the strict control test in Nicaragua, which requires determining whether 

the state’s organ is so dependent on the international organization that the relationship can 

be defined as one of complete dependence.59   

90. More recently in Behrami and Saramati, the European Court of Human Rights broadened 

the test propounded by Nicaragua and referenced the language of the then draft ARIO.60 

The ECHR specified that the important issue to analyze was whether the state’s organs 

handed over operational control to the international organization.61 Persuasively, the 

ECHR noted that in these cases, the international organization in the dispute must rely on 

its member state to provide the necessary support to fulfill its security role.62    

91. The enactment of laws 66/2016 and 72/2016 are attributable only to ASNEC utilizing either 

the operational control test affirmed in Behrami and Saramati [1] or the strict control test 

adopted in Nicaragua [2].  

 
57 Art 7, ARIO.  
58 Art 7, Commentary (8), ARIO; Secretary-General ¶¶17, 18.  
59 Nicaragua, ¶ 110.  
60 Behrami and Saramati ¶ 133.  
61 Id. 
62 Id. at ¶ 132.  
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1.  Laoc’s Actions are Attributable to ASNEC because Laoc Gave ASNEC Operational 

Control Regarding its Energy and Environmental Policies.  

 

92. Decided simultaneously, the test upheld by the ECHR in Behrami and Saramati only 

requires a showing that a state gave an international organization operational control over 

its organs. In Behrami a cluster bomb unit left behind by NATO exploded, killing or 

seriously injuring eight young children.63 In Saramati, Ruzhdi Saramati was detained by 

the UN Mission in Kosovo for a month on suspicion of attempted murder but was 

released.64 After his release, Saramati was once again detained by UNMIK, by order of a 

Kosovo Force commander for security reasons, allegedly without access to a trial.65  

93. In Behrami and Saramati, the ECHR noted that the UN relied on actions of UNMIK and 

KFOR, because the UN charter did not allow for the UN to maintain an active military 

force.66 Importantly, the Tribunal noted that, without an active military force, the UN relied 

completely on its member states for fulfillment of various security missions.67 Because of 

these facts, the ECHR found that the actions in both Behrami and Saramati were solely 

attributable to the UN.68  

94. Article 62 of the ASNEC Founding Charter states that ASNEC had the power to decide the 

actions of its member states and that the member states were responsible for the execution 

of ASNEC’s environmental policy.69 This signifies that ASNEC expected, and member 

states were contractually bound to follow ASNEC’s policy decisions, regardless of effects 

caused by those decisions. 

95. Further, Article 7, Paragraph 3 of the ASNEC Energy Investment Treaty expounds that 

while Laoc and other member states could implement additional energy policies, the 

member states must still abide by commitments listed in the ASNEC Energy Investment 

 
63 Behrami and Saramati ¶ 5. 
64 Id. at ¶ 8. 
65 Id. at ¶ 9. 
66 Id. at ¶ 132. 
67 Id.  
68 Id. at ¶ 141. 
69 Art 62, ASNEC Founding Charter. 
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Treaty.70 In this situation, while Laoc still has some control over its domestic policies, Laoc 

has granted operational control to ASNEC.  

96. ASNEC has the power and authority, given Laoc’s status as a member state of ASNEC, to 

determine Laoc’s domestic policy regarding any matter ASNEC determines, such as 

environmental or energy related policies. By continuing to be a member of ASNEC, Laoc 

granted operational control of its energy and environmental policies to ASNEC.  

97. Moreover, the language of the Coal Directive edifies its member states on the power that 

ASNEC has in deciding environmental and energy policies. In Article 7, ASNEC informs 

its member states, including Laoc, that they “shall reduce” its coal-produced energy to zero 

and “shall pay no compensation” to the owners of the coal power plants.71 In Article 18, 

ASNEC notifies Laoc and other member states that they “shall bring into force” any 

domestic law that is necessary to comply with the Coal Directive.72   

98.  Considered with the ASNEC Founding Charter and ASNEC Energy Investment Treaty, 

the Coal Directive demonstrates that Laoc gave operational control of its energy and 

environmental policies to ASNEC. ASNEC maintained no other implementation device or 

ability to enforce its decisions aside from its member states. Laoc was instructed to act as 

ASNEC decreed, and Laoc was forced to comply.   

99.  Just as in Behrami and Saramati, ASNEC relied completely on its member states to fulfill 

ASNEC obligations. This reliance, combined with Laoc’s treaty obligations to conform to 

ASNEC law, confirms that Laoc granted operational control over its energy and 

environmental policies to ASNEC. Therefore, Laoc’s actions are attributable exclusively 

to ASNEC.  

 

2. Laoc’s Actions are Attributable to ASNEC because Laoc Gave ASNEC Complete 

Control Over its Energy and Environmental Policies.  

 

100.  In Nicaragua, the United States contributed training, financing, and equipment to the 

Nicaraguan Contras, an insurgent organization to assist them in overthrowing the 

 
70 Art 7, ¶3, ASNEC Energy Investment Treaty.  
71 Art 7, ¶¶1, 3, Coal Directive.  
72 Art 18, Coal Directive. 
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Nicaraguan government.73 The ICJ found that the actions of Nicaragua could not be 

attributed to the United States, because although the US provided training, financing, and 

equipment for Nicaragua, the Nicaraguan Contras were not entirely dependent on the US.74  

101.  The ICJ noted that while the US provided support, the Nicaraguan Contras maintained a 

“potential for control,” indicating that Nicaragua was not under the complete control of the 

US.75  

102.  In contrast, Laoc did not maintain any potential for control over energy or environmental 

matters in Laoc.  

103.  One important distinction between Nicaragua and the dispute at hand is that the US 

provided military support, as opposed to holding the power to demand certain domestic 

policies be ratified and enacted.76 Additionally, the dispute in Nicaragua was between two 

countries who were not part of the same international organization.77 Here, Laoc is a 

member state of an international organization, ASNEC, which automatically implies that 

ASNEC maintains a certain level of control over its member states. Further, the irony is 

not lost that Claimant’s home state, Mercuria, is also a member state of ASNEC and must 

also comply with the Coal Directive. This fact makes the two cases significantly and 

crucially distinct.  

104.  In the Preamble to the ASNEC Founding Charter, all member states, including Laoc 

“exchanged their full powers” when they became members of ASNEC.78 This indicates 

that while Laoc’s government was responsible for ratifying various laws, it was ASNEC 

that had the power to decide which laws should be enacted.  

105.  Additionally, in the ASNEC Energy Investment Treaty, member states, including Laoc, 

“transferred competence” over certain matters including “the authority to take decisions 

binding on them” to ASNEC.79 Laoc gave ASNEC absolute control over its energy and 

environmental policies. Without leaving ASNEC, thereby abandoning its treaty obligations 

and international protections, Laoc had no control over energy and environmental policies. 

 
73 Nicaragua, ¶ 109; Ortega pg. 8.  
74 Nicaragua, ¶ 109.  
75 Id.; Ortega, pg. 9.  
76 Nicaragua, ¶ 115; Ortega, pg. 9. 
77 Nicaragua, ¶ 1.  
78 Preamble, ASNEC Founding Charter. 
79 Art 1, Section 5, ASNEC Energy Investment Treaty. 
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Laoc was completely dependent on ASNEC, as ASNEC’s treaties took away all power 

over energy and the environment the Laoc previously had as an independent state.  

106.  The same policy is repeated in Article 75 to the Founding Charter, which denotes that 

ASNEC alone would determine the necessary procedures that all of its member states, 

including Laoc, were obligated to follow regarding environmental policies.80 This signifies 

that Laoc was entirely dependent on ASNEC’s decisions regarding energy and 

environmental policies.  

107.  Article 120 of the Founding Charter belies any belief that Laoc maintained a semblance 

of control. Article 120 defines a directive as binding on the member states.81 Member states 

have no choice in implementation of a directive, though they are able to choose the form 

and method.82  

108.  The Coal Directive ordered member states, including Laoc, to cease production of all coal 

powered energy.83 Laoc was bound by its obligation to ASNEC to follow this directive. 

They had no choice of adherence. Laoc was required to enact its own laws in compliance 

with this directive.  

109.  Laoc’s dependence on ASNEC is apparent. By becoming a member of ASNEC, Laoc gave 

up certain rights and powers in order to benefit from being part of an international 

organization. If Laoc failed to comply with any of ASNEC’s policies, including its Coal 

Directive, Laoc would be obligated to pay a lump sum penalty fee and would be under a 

substantial risk of losing certain rights as a member of ASNEC. Despite both sanctions, all 

of ASNEC’s policies, including the Coal Directive would still be binding on Laoc.  

110.  Laoc lacked any control in deciding energy and environmental policies as that control had 

already been given to ASNEC four years before the dispute began. Therefore, Laoc’s 

actions are attributable exclusively to ASNEC.  

 

C. ASNEC AND LAOC DID NOT CREATE A JOINT ORGAN IN WHICH TO PROMULGATE LAWS 

66/2016 AND 72/2016 WHICH SHOWS THAT DUAL ATTRIBUTION IS NOT APPLICABLE IN 

THIS DISPUTE.  

 
80 Art 75, ASNEC Founding Charter. 
81 Art 115, ¶ 3, ASNEC Founding Charter. 
82 Id. 
83 Art 7, ¶ 1, Coal Directive.  
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111.  Comment four to Chapter two (Attribution of Conduct to an International Organization) 

of ARIO states that dual attribution of conduct is possible, though an infrequent occurrence. 

However, Article 7 of the ARIO specifically designates conduct as a binary construct, 

attributable either to a state or an international organization.84 Nevertheless, some tribunals 

have interpreted Article 7 to accept dual attribution in certain contexts.85  

112.  In Al-Jedda, a dual citizen of Iraq and the United Kingdom was detained in Iraq by UK 

forces.86 The House of Lords ruled unanimously that the detention was lawful, but the 

ECHR determined that detention of Hilal Abdul-Razzaq Ali Al-Jedda was solely 

attributable to the UK.87 However, the ECHR commented that it was feasible for conduct 

to be attributed to a member state and an international organization.88  

113.  Further, dual attribution is only applied in four limited circumstances, most of which 

include actions by a joint organ created by both the member state and international 

organization.89  

114.  Here, neither Laoc nor ASNEC created a joint organ by which action could be attributed 

simultaneously. Laoc gave ASNEC effective control over its energy and environmental 

policies.  

115.  There is a distinction between ASNEC demanding action from Laoc and Laoc being 

forced to comply and ASNEC and Laoc agreeing to a concerted effort to act. The situation 

at hand is the former. There was no coordinated act between Laoc and ASNEC.  

116.  Laoc was an organ of ASNEC, and Laoc had no control over ASNEC’s energy and 

environmental policies. As such, the enactment of laws 66/2016 and 72/2016 are 

attributable exclusively to ASNEC.   

 
84 Art 7, ARIO; Johansen, pg. 188.  
85 See Mothers of Srebenica; Mustafic; Nuhavonic. See Johansen, pg. 189.  
86 Al-Jedda, ¶ 10.  
87 Id. at ¶¶ 20, 82, and 83.  
88 Id. at ¶ 80. 
89 Johansen, pgs. 182, 187; Messineo pgs. 70, 82.  
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IV.      FAIR AND EQUITABLE TREATMENT 

A. EVEN ASSUMING ARGUENDO THAT THE MEASURES ARE ATTRIBUTABLE TO LAOC, THE 

MEASURES DO NOT VIOLATE THE ASNEC ENERGY INVESTMENT TREATY.  

 

117.  Laoc’s right to regulate in the interest of public policy far outweighs any legitimate 

expectations that Claimant may have had. Furthermore, any claims of expectations of a 

stagnant policy regarding the coal industry in Laoc are utterly unfounded. Therefore, this 

tribunal must find that the FET standard included within the ASNEC Energy Investment 

Treaty was not violated. 

 

B. THE LANGUAGE OF THE ASNEC ENERGY INVESTMENT TREATY PROVIDES NO 

PROTECTIONS THAT THE REPUBLIC OF LAOC FAILED TO OFFER.  

 

118.  The ASNEC Energy Investment Treaty is a multi-lateral treaty governing investments 

within the region of ASNEC. The preamble of the ASNEC Energy Investment Treaty lists 

its objectives, stating that ASNEC seeks to promote intra-ASNEC investing, and ASNEC 

recognizes the necessity for production and usage of energy and energy resources as well 

as the need to encourage and create "stable, equitable, favorable, and transparent conditions 

for Investors of other Contracting Parties to make Investments in the ASNEC Region.”90 

It further denotes that it desires to achieve the aforementioned objectives “in a manner 

consistent with the protection of health, safety, and the environment.”91 

119.  The Coal Directive was implemented due to evidence collected by a task force of 

environmental scientists illustrating the negative impact of coal emissions in the ASNEC 

region,92 with fourteen major floods occurring in this region between 2000 and 2015.93 A 

significant number of lives were lost, homes were destroyed, and significant damage 

occurred to the local infrastructure.94 In Laoc alone, millions of houses were destroyed.95 

Therefore, neither the Coal Directive nor Law 66/2016 violates the ASNEC Energy 

 
90 R. at 62; ASNEC Energy Investment Treaty at Preamble. 
91 Id. at Preamble. 
92 R. at 31. 
93 Id. at 57.  
94 Id. 
95 R. at 27. 
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Investment Treaty, but to the contrary, these legislative actions are directly in line with the 

treaty, as their enactment seeks to protect health, safety, and the environment by lessening 

occurrences of these disastrous floods in the region of ASNEC. The passage of these items 

constitutes a valid exercise of Laoc’s police powers.  

 

C. THE STANDARD OF FAIR AND EQUITABLE TREATMENT WAS NOT VIOLATED BY LAOC’S 

ACTIONS.  

 

120.  Art. II of the ASNEC Energy Investment Treaty deals specifically with treatment of 

investments within the region.96 Art. II sec. 1 states that “Each Contracting Party shall 

accord at all times to Investments of Investors of other Contracting Parties fair and 

equitable treatment.”97 It further states that “no Contracting Party shall in any way impair 

by unreasonable or discriminatory measures” an investment of other Contracting Parties, 

and that, in no case shall these investments be afforded treatment less favorable than that 

required by international law.98 

121.  In Saluka, the tribunal stated that investors should expect that the State implement its 

policies through conduct that is “reasonably justifiable by public policies and that such 

conduct does not manifestly violate the requirements of consistency, transparency, even-

handedness and non-discrimination.”99 It, in essence, puts the investors legitimate 

expectations to a balancing test against a government’s legitimate regulatory interests.100 

Although this is a case under the UNCITRAL rules, it is still something this Tribunal 

should consider, as the Tribunal in Gold did.  

122.  In Gold, the Tribunal further noted that, in order to determine if there was a violation of 

FET, they should consider all the facts and circumstances of the case.101 While in Gold, the 

Tribunal did find a breach of FET, they based it on investor’s legitimate expectations, and 

 
96 R. at 62; supra note 90. 
97 R. at 62. 
98 Id.  
99 Saluka, at ¶ 307. 
100 Id. at ¶ 306. 
101 Gold, at ¶ 566. 
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determined that only a non-qualified violation of legitimate expectations qualifies as a 

breach of FET.102  

123.  LG & E further delves into this domain, viewing FET through the lens of a stable and 

predictable legal framework,103 and determining that an investor’s expectations should be 

based on conditions offered by the State at the time of investment, they may not be 

established unilaterally by one of the parties, and they must exist and be enforceable by 

law.104 However, LG & E elucidates one key factor of this and states, in pertinent part, “the 

investor’s fair expectations cannot fail to consider parameters such as business risk or 

industry’s regular patterns” [emphasis added].105 

124.  First and foremost, there was no violation of FET under the Saluka standard due to the fact 

that this was justifiably based on scientific evidence in support of public policy.106 The 

public concerns regarding deaths of Laoc’s citizens and destruction of Laocan property far 

outweighs legitimate expectations of the coal industry investors. Furthermore, in the case 

at hand, GNB had no legitimate expectations. Firstly, GNB is not the initial investor in this 

case, as they purchased the Financing Agreement at a greatly discounted cost from MFNB, 

at twenty-five percent of the amount MFNB loaned.107 The only “expectation” GNB had 

was to turn a profit by filing this claim less than a year later.108  

125.  Even with the current state of affairs, GNB already stands to turn a profit on this loan, as 

T1 does not need to cease operations until 31 December 2028, as dictated by Law 

66/2016.109 T1 had a 20 year break-even timeline, meaning that by 25 September 2034 T-

1 LLC would have been able to pay back the entire 600 million USD it originally 

borrowed.110 This is only six years after the closure, meaning that T-1 LLC should be able 

to pay back seventy percent of the loan at this point, or 420 million USD, which is already 

270 million USD more than GNB paid MFNB for the Financing Agreement. Further, there 

is no reason to believe that with Laoc’s demonstrated support of the coal industry that it 

 
102 Gold, at ¶ 570. 
103 LG & E, at ¶ 131. 
104 Id. at  ¶ 130. 
105 Id.  
106 R. at 57. 
107 Id. at 60. 
108 Id. 
109 Id. at 18. 
110 Id. at 56. 
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would not have continued to advocate for coal power over the next nine years before the 

deadline. T1 wrapped up operations prematurely, and the losses it sustained as a result rest 

solely on Mountaintop and MFNB. 

126.  GNB’s current claim seeks to recover 450 million USD for a claim only worth a maximum 

of 180 million USD if they were the original investor, and a claim that only cost GNB 150 

million USD to begin with.  

127.  If the tribunal bases their decision upon MFNB’s legitimate expectations, MFNB had no 

legitimate expectations that were violated. Rather, MFNB took a calculated risk by 

investing in a volatile industry knowing that the region was making strides toward 

sustainable energy sources. In fact, it was not only predictable, but rather predicted. In the 

MFNB meeting where parties discussed whether they should approve the 600 million USD 

loan, multiple directors openly criticized the proposal and advised against taking the loan, 

due to the volatile nature of the coal industry and the associated risk with a high-value 

investment in a highly regulated industry.111 Some directors even discussed the fact that 

they believed Mountaintop’s guarantee to be insufficient, and the loan inadvisable.112 Other 

directors argued for accepting the loan, but significantly reducing the amount of it.113 When 

it came time to vote on taking the loan, a total of five directors voted against taking the 

loan, allowing the vote to pass by only a slim margin, with seven in favor and five 

against.114 

128.  Furthermore, and as continued evidence that this was merely a calculated business risk, 

there were articles discussing Laoc considering capping greenhouse gas emissions as early 

as December 2010, which is the same month the Financing Agreement came into 

existence.115 It was in this month that a team of environmental scientists that that had been 

put together by Laoc came forth with the findings that the deadly floods were occurring 

due to the coal emissions, and the Laocan government began discussions surrounding 

drafting laws to cap coal emissions from coal-fired power plants.116  

 
111 R. at 11. 
112 Id. 
113 Id. 
114 Id. 
115 Id. at 31.  
116 Id. 
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129.  This is further proof that, assuming MFNB engaged in due diligence, which it appears they 

did from the minutes of the meeting, that there was plenty of evidence that this change 

could and likely would come to fruition, and it was a calculated risk as opposed to being 

unfair or inequitable. Furthermore, the minutes of the meeting discuss the lengths they went 

to in order to determine whether to undertake this loan, citing reviewing regulatory due 

diligence, financial projections, and various other materials.117  

130.  It is clear that the directors utilized many available resources to determine if they should 

undertake this risk. Almost half of the directors voted against taking this business risk. It 

is unfortunate that this risk did not work out for MFNB, however it is not the Republic of 

Laoc’s duty to act as an insurance company for failed business ventures. Investments 

involve risk and this Tribunal should reject the notion that investors can seek recompense 

from host states for poor investment decisions. 

131.  Furthermore, if Claimant seeks to argue that statements made by the governor of Ticadia 

qualify as specific representations off which they based what they claim to be legitimate 

expectations, this argument is fruitless and holds no merit. The only recorded statements 

from the governor of Ticadia are as follows. First, the governor stated that the Laocan 

authorities were expected to grant the permits necessary for construction of T1,118 which 

they obviously did or this claim would not be before the tribunal. Secondly, he ensured T-

1 LLC that the relevant government officials in the municipality would cooperate with T1 

and T-1 LLC “within the scope of the competence conferred on them by the Laocan law” 

[emphasis added].119 This statement is also true, as officials did so, and the scope of 

competence conferred upon them simply did not include the ability to ignore the binding 

Coal Directive from ASNEC and determine on their own that T1 should continue 

operations. The last recorded statement from the governor simply states that Ticadia is the 

best municipality within Laoc to build T1,120 another statement that very well could be true, 

and has no bearing on this case or any expectations, as this law affected Laoc in its entirety, 

a country where Claimant had already determined they wanted to build this coal-fired 

power plant. Any other claims of representation are uncorroborated and utterly unfounded. 

 
117 R. at 11. 
118 Id. at 10. 
119 Id. 
120 Id. at 14. 
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Furthermore, the representations that were made were all true, none of which created nor 

should have created a legitimate expectation that Mountaintop would be immune from the 

predictable legislative changes that MFNB discussed in their meeting. 

 

D. THE LAWS ENACTED BY THE REPUBLIC OF LAOC AFFECTED ALL INVESTORS EQUALLY. 

 

132.  In Gold, one of the main reasons they found a violation of the FET standard was due to 

the fact that the only mines that were shut down were those of foreign investors, and instead 

Venezuela took over ownership, seeking to benefit themselves and “recover” the State’s 

mineral resources.121 The FET standard clearly mentions that fair and equitable treatment 

must be non-discriminatory.122 Since this affected exclusively foreign investors, it was 

deemed to be a discriminatory act, and therefore a violation of FET standards.123 

133.  Law 66/2016 states that “All coal-fired power plants on the territory of Laoc shall be 

phased out by 31 December 2028” [emphasis added].124 It applies unilaterally to every 

coal-fired power plant in the State of Laoc. In fact, many coal-fired power plants are owned 

by Laocan citizens, and not foreign investors,125 yet this law also shuts down their plants. 

This was a change across the board, one that negatively impacted Laocan citizens and 

foreign individuals alike, and was not discriminatory in any form, and therefore did not 

violate that aspect of the FET standard either.  

134.  In Gold, the tribunal further stated that they acknowledged the State’s responsibility to 

preserve the environment and protect local populations, however, that State’s need to 

satisfy their commitment to international investors by searching to satisfy in a balanced 

way both of these responsibilities.126  

135.  In this present case,  Laoc has balanced both of these responsibilities gracefully, through 

the implementation of Law 72/2016. This law, as previously mentioned, offers extensively 

generous contracts to energy companies who switch to renewable energy, meaning that if 

T-1 LLC switches their business from coal mining to a form of energy production involving 

 
121 Gold, at ¶ 581.  
122 Id. at ¶ 606.  
123 Id. at ¶ 610.  
124 Exhibit C-8, supra note 73 at Art. 1. 
125 R. at 55.  
126 Gold, at ¶ 595.  
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renewable energy, they will be able to benefit greatly and profit significantly from the feed-

in tariff scheme put into place by this law, showing Laoc’s commitment to both the 

environment and the furtherance of international investment.127 

136.  At the end of the day, this was a risky business investment on the part of MFNB, and it 

unfortunately did not pan out as they hoped. However, Laoc is not responsible for the 

legislative changes, and even if this tribunal finds they are, none of the legislative changes 

are violations of the FET standard, and therefore Claimant should be unable to recover on 

this claim. 

 
127 Exhibit C-9, supra note 77. 
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     PRAYERS FOR RELIEF 

 

For the foregoing reasons, Laoc respectfully requests this Tribunal to rule as follows:  

1. This Tribunal does not have jurisdiction over this claim. 

2. Laoc was timely in its submission of its challenge to Perry Mason 

as an arbitrator. 

3. The ASNEC Coal Directive nor the domestic laws to implement it 

are attributable to Laoc. 

4. Laoc’s implementation of Laws 66/2016 and 72/2016 do not 

constitute a violation of the FET standard in the MIT. 

 

Respectfully submitted on September 23, 2020 

By 

Team Palmer 

On Behalf of Respondent 

Republic of Laoc 
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