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STATEMENT OF FACTS 
 

1. On 31 January 2019 CLAIMANT issued its Notice of Arbitration under Article 3 of the 

UNCITRAL Arbitration Rules (2010) [CLAIMANT’s Notice of Arbitration]. 

2. The dispute before the Tribunal in this case relates to an investment dispute stemming from 

the ASNEC Energy Investment Treaty of 19 May 2012 (“the Treaty”) [ASNEC Treaty]. 

More specifically, this case involves the completion and operation of the Ticadia-1 coal fired 

power plant from 2014 onwards and the alleged contravention of the Treaty by 

RESPONDENT exercising its right to enact environmental laws in the Republic of 

Laoc(“Laoc”) on 6 July 2016 (Law 66/2016), the purpose of such law being to address 

environmental concerns by phasing out the use of coal energy in the Republic of Laoc by 

2028.  

3. In August 2009, Mountaintop Investments LLC (“Mountaintop”) explored the possibility of 

constructing an 850 MW coal-fired power plant in the Republic of Laoc. In order to carry 

out the project, Mountaintop secured from the Mercurian First National Bank JSC (“MFNB”) 

[Exhibit C-3].  

4. MFNB decided to proceed with financing the Ticadia-1 Project. On 1 December 2010, 

MFNB and Mountaintop’s Laocan subsidiary, Ticadia-1 LLC, entered into Financing 

Agreement No 0940394 (“the Financing Agreement”), wherein MFNB granted a loan of 

USD 600,000,000 (six hundred million USD) to Ticadia-1 LLC for the construction of the 

Ticadia-1 Project [Exhibit C-4]. 

5. The loan was secured by way of a pledge by Mountaintop of its full shareholding in Ticadia-

1 LLC, by mortgaging the land on which Ticadia-1 was to be built and by way of a guarantee 

from Mountaintop for the duration of the Financing Agreement [Exhibit R-1].  

6. The government of Laoc, upon application of Ticadia-1 LLC, granted construction and 

operation permits for Ticadia-1. Ticadia-1 LLC put the plant into commercial operation 

during 2014. The operating permit granted by RESPONDENT and sought for by 

CLAIMANT was for an 845MW plant and was conditioned upon Ticadia-1 LLC ensuring 

the Ticadia-1 plant conformed with environmental regulations in effect in the Republic of 
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Laoc [Exhibit R-1]. 

7. During 2016, following mounting pressure from the people of Laoc and environmental 

organizations, and in accordance with the spirit of the Treaty, RESPONDENT enacted of 

the Law 66/2016 “On the Phase-out of Coal Energy on the Territory of the Republic of Laoc” 

in efforts to combat the adverse environmental impact caused by the operation of coal fired 

power plants in Laoc [Exhibit C-8]. 

8. Law 66/2016 served to promote the use of renewable energy and was seen as a positive and 

required change in the environmental regulations of Laoc. This law is in line with 

contemporary environmental laws of most ASNEC member countries. Together with Law 

66/2016, RESPONDENT also enacted legislation Law 72/2016 granting parties affected by 

the coal phase out initiative the opportunity to invest in the renewables sector on 

significantly favorable terms [Exhibit C-9]. 

9. Ticadia-1 LLC operated the plant until 10 February 2017, on which Mountaintop notified 

MFNB of its intention to liquidate its subsidiary citing that it cannot ‘see any way to turn 

Ticadia-1 into a profitable asset’ [Exhibit C-11].  

10. On 1 July 2017, MFNB and CLAIMANT executed what was alleged to be a valid 

Assignment Agreement, the contents of which purports to assign to CLAIMANT all rights 

and obligations under the Financing Agreement with Ticadia-1 LLC. [Exhibit C-12] It is on 

this basis CLAIMANT alleges it possess the right and requisite legal standing to assert its 

claim against RESPONDENT.  

11. CLAIMANT seeks to recover damages from RESPONDENT on the basis of the Treaty 

alleging that RESPONDENT’s enactment of Law 66/2016 constitutes unfair and inequitable 

treatment of the Investment as defined in the Treaty.  

12. RESPONDENT denies such averments made by CLAIMANT and defends such claim on 

the basis that, inter alia, promulgation of Law 66/2016 does not contravene the provisions 

of the Treaty. 
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ISSUE 1: TRIBUNAL HAS NO JURISDICTION TO DEAL WITH CLAIMANT'S 

CLAIMS 

I. Rights under the ASNEC ENERGY INVESTMENT TREATY(Treaty) cannot, and 

should not be assigned 

1. Rights under the Treaty cannot be assigned on the grounds of the Treaty 

13. First of all, the absence of a legal framework regarding assignment of claims means either 

the consent between parties cannot be identified or there was no consent. Had the parties 

reached a consensus, and wanted it to be binding, they would have included it in the Treaty. 

In respect to the principle of ‘private autonomy’, the fact that the parties intentionally chose 

not to include such clauses is within their discretion. Such intention of the parties needs to 

be upheld. Should CLAIMANT wish to argue that assignment of claims is possible, 

CLAIMANT has the burden of proof. Art. I(1) “A change in the form in which assets are 

invested does not affect their character as investments”, cannot be used to support 

CLAIMANT as it deals with the ‘form’ not the change in ‘subject’ who exercises the right.  

14. Second, the Treaty does not provide that claims can be assigned under the same rules as 

domestic law claims. Treaties and domestic law are situated differently in terms of the layer 

of the legal system, the former under the general categorization of international law. Since 

international law is grounded on the agreements of individual nations, it is more of a top-

down system; the other way around does not work unless there are special circumstances. 

Hence, even if a legal action is effective under domestic law, it does not necessarily have to 

be acknowledged in terms of international law. Given that the Assignment Agreement was 

contracted between Mercurian entities under the Laws of the Republic of Mercuria, the 

effectiveness of such legal action is limited only to the Republic of Mercuria. If 

CLAIMANT is to argue international acknowledgement of its legal effect, the burden is on 

CLAIMANT to prove international approval.  
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2. Rights under the Treaty cannot be assigned through the legal framework of 

International Law 

15. General international law has no legal framework regarding the assignment of claims. This 

ambiguity signifies consent between treaty parties. One key principle of international law is 

that the rights and the obligations that the assignor holds are innately intuitu personae, which 

means that it is closely connected to the personality of the original investment and cannot 

be assigned unilaterally.1  

16. The characteristic of intuitu personae is generally accepted because the investors are 

innately and necessarily intuitu personae when considering the process of investor-state 

investments and their relationship. Investors are permitted to invest in a state only after the 

determination of their qualification by the state. The documents and admission procedure 

required for investment to a foreign state itself is the process of states dictating their scope 

of consent in regards to the investor. In other words, as states only allow investment and 

provide protection to ‘specific’ investors that they approve, such right cannot be transferred 

to another third party without the state’s acknowledgement. The STATE specifically 

recognized MFNB as the investor, not CLAIMANT, in evaluating the plans for the 

construction of Ticadia-1 and ensured full cooperation.2 Therefore, the rights that MFNB 

may allegedly have held against RESPONDENT cannot be assigned to a distinct third party, 

CLAIMANT, which RESPONDENT was not aware of.  

 

3. Rights under the Treaty should not be assigned to third parties.  

 

1 Crawford, State Responsibility: The General Part, Cambridge University Press, 2013.  

2 Exhibit C-2, p.10. 
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17. Assignment of the rights under an investment treaty to third parties should not be allowed. 

18. First of all, the sanctity of the privity of international agreement needs to be respected. 

Agreement is fundamentally based on consent and such consent is reached through a 

judgement process in consideration of who the counterpart is. From the beginning of the 

treaty, there was no intention of creating rights and obligations for non-parties. Thus, claims 

under such agreement with its carefully structured grounds are not assignable nor 

negotiable.3 

19. Second, assignment of claims should not be used as a way for investors to avoid 

responsibility for their negligence or faults regarding foreseeability. When an assignment is 

done to a new third party, the assignor becomes judgement-proof. In the case at hand, even 

if MFNB was the one who held meetings with the Laocan government and it was their 

directors who negotiated on the investment, putting responsibility on MFNB would become 

difficult should sudden assignments be allowed. 

20. Lastly, assignment of claims may have a negative influence on investor-state relationship. 

While the original investor may think of the state as a partner, assignees may think otherwise. 

To the original investor, the stance of the host state is important because investments 

intrinsically require somewhat duration. In contrast, for the assignee-investor, if the assignee 

acquires only immediate rights or does not wish to build a continuous relationship, they are 

more likely not to concern the situation of the host state and the impact it may cause. 

 

4. Assignment of claims to CLAIMANT goes against good faith.  

21. The principle of good faith plays a vital role in maintaining the justice within the 

international investment system. It requires parties “to deal honestly and fairly with each 

 

3 Mihaly v. Sri Lanka. 
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other, to represent their motives and purposes truthfully, and to refrain from taking unfair 

advantage.”4As it is generally accepted, it does not have to be explicitly written in the 

agreement and most tribunals refer to it without expressive reference. In this case, Art. X(4) 

clearly states that the tribunal “shall decide the issues in dispute in accordance with this 

Protocol and applicable rules and principles of international law.” In addition, Art. II(1) 

manifestly states that contracting parties shall not “in any way impair by unreasonable or 

discriminatory measures their management” which implies the principle of good faith. Good 

faith is also supported through the Vienna Convention on the Law of Treaties Art. 26. 

22. It is considered as an abuse of the system of international investment protection when 

“economic transactions are undertaken and performed with the sole purpose of taking 

advantage of the rights contained in such instruments and pursuing an ICSID claim,” which 

is against good faith. 5 Knowingly buying an investment that was already burdened with the 

civil litigation as well as the problems with the tax and customs and claiming such damages 

is an example of such abuse. Hence, assignment exclusively made for the purpose of 

allowing CLAIMANT to use the advantages of the protection mechanisms under the Treaty 

is an abusive manipulation of the system abusive manipulation  

23. The assignment of investment should not be devised after the commencement of alleged 

breach of rights by the state. Such actions can only be reasonably assumed that it is an 

abusive method to obtain inappropriate jurisdictional advantage. In the matter at hand, the 

alleged rights were assigned to CLAIMANT only after the commencement of alleged 

breach of rights by RESPONDENT. In addition, Ticadia-1 LLC had already been instructed 

to file bankruptcy and MFNB was aware of this situation, so it would be very difficult for 

 

4 A. D’Amato, Good Faith, Encyclopedia of Public International Law, vol. 7, p. 107 (R. Bernhardt, ed. 1984). 

5 Phoenix Action, Ltd. v The Czech Republic.  
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CLAIMANT to gain any financial advantages in direct relation to the assignment.6 Rather, 

the only benefit that CLAIMANT would be able to gain would be the advantage of being 

able to abusively manipulate the protection mechanism under the Treaty. Such action is 

inconsistent with the good faith principle.  

   

II. CLAIMANT cannot claim against RESPONDENT 

1. Assignment of claims to CLAIMANT goes against the Jurisdiction Ratione Temporis. 

24. At the time of the alleged breach, 2016, CLAIMANT had no investment, as the AA dates 

1, July 2017. It is widely accepted that the Tribunal does not have temporal jurisdiction over 

breaches that occurred before the assignment of claims.7 In other words, one should have 

been protected by a treaty at the time of dispute. This is consistent with the purpose of 

Investor-State Dispute(“ISD”) settlement which is to protect the investors breached of their 

rights due to the state; the purpose is not to give compensations to those who are willing to 

abusively claim their rights even when no rights have been breached in the first place. As a 

result, the Tribunal cannot have jurisdiction over CLAIMANT’s claims.  

 

2. CLAIMANT is not an investor under the Treaty.  

25. Art. I(4)(b) defines “Investor of a Contracting Party” as “a company or other organisation 

organised in accordance with the law applicable in that contracting Party.” According to 

such definition, Goliath National Bank JSC (“GNB”) cannot be an investor since although 

it may be registered in the Contracting Party-Mercuria, it is not organised or constituted 

 

6 Exhibit C-11, 22. 

7 Societe Generale v. Donimican Republic, African Holding v. Congo. 
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pursuant to the laws of Mercuria.8  

26. Registration and organisation are two distinct processes. Registration or incorporation 

refers to the process of being acknowledged as a company in a certain state. Such a process 

is often dealt when companies try to gain the right to operate in foreign countries. 

Organisation for constitution refers to the formation of the company itself. For instance, 

there may exist a company organised in accordance with the Korean Civil law Art. 41 and 

not registered in accordance with the Korean Civil Law Art. 60, but registered in the U.S. 

in accordance with a certain U.S. state law. It is common for companies to be organised in 

one place and registered in a lot of different countries, and because these two processes of 

organisation and registration are distinct with different requirements, they should be treated 

differently. 

27. Since Art. I(4)(b) specifically stipulates the company to be organised in accordance with 

the law of Mercuria and no such information is found for CLAIMANT, CLAIMANT is not 

an investor under the Treaty.  

28. Even if CLAIMANT is admitted as an investor in formality, it is against good faith to admit 

so, since all significant shareholders of CLAIMANT are large institutional investors from 

Europe and the United States.9 As they are not member states of the Treaty, CLAIMANT is 

not an investor in substance, and admitting otherwise goes against the purpose of the 

multilateral Treaty and the goal of Investor-State Arbitration. 

 

3. CLAIMANT does not own or control an investment. 

29. If the assignment is considered valid, CLAIMANT may argue that the investment made by 

 

8 Exhibit C-12, p.23. 

9 Statement of Uncontested Facts, at the Record, p.60. 
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MFNB to Ticadia-1 LLC is transferred to them, making CLAIMANT the investor. However, 

holding claim of money without ownership or control over the investment cannot be deemed 

as an investment. The counsel of RESPONDENT requests the Arbitral Tribunal to 

distinguish the difference between ‘investments’ and ‘claims from investment’.  

30. Art. I(1) specifically requires the Investment to be “owned or controlled” by investors of a 

contracting party. While CLAIMANT may hold the claims from investment, it does not 

guarantee ownership or control. The difference between the two can be clarified by adopting 

the generally employed ‘Salini Test’. To qualify as an investment, “(i) a contribution of 

money or assets (ii) a certain duration (iii) an element of risk and (iv) a contribution to the 

economic development of the host state would be needed.”10 The ‘claims from investment’ 

is what results from an investment, so it can only be deemed as receiving, not action. ‘Claims 

from investment’ (i) do not necessarily involve contribution of money to the state because 

it can be exchanged between individuals and (ii) do not have relation to the contribution to 

economic development of the host state since it exists to satisfy individual private creditors. 

In other words, ‘investment’ and ‘claims from investment’ differ in that the former requires 

certain action. Action itself cannot be transferred, hence what CLAIMANT obtained 

through the contract with MFNB is not an ‘investment’ but merely ‘claims from investment’. 

31. Furthermore, it is necessary to note that CLAIMANT was assigned the rights and claims 

from the Financing Agreement(FA) after Ticadia-1 LLC was instructed to file for 

bankruptcy. The nature of the rights and claims arising from the FA significantly change 

based on the date of bankruptcy. After filing bankruptcy, the procedure is processed under 

the governing of the bank with more stakeholders being involved. So even if CLAIMANT 

was assigned the rights and claims, it has only been assigned the rights and claims existing 

 

10 Salini Costruttori S.P.A. v. Kingdom of Morocco. 
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after the bankruptcy. This results in CLAIMANT only having the claims of money, but no 

ownership nor control of the Investment to which the claim of money is related with. Such 

distinction between claim of money and ownership/control of the Investment has already 

been acknowledged in precedent arbitration cases.11 

32. While CLAIMANT may allege that such claims to money can be involved under the 

category of Art. I(1)(c), it cannot, since it does not meet the requirement of the bigger 

category which defines ‘Investment’ as having ownership and control of the investment. 

CLAIMANT has the burden to prove that such control or ownership exists, which would be 

difficult. 

 

4. Rights for loan do not qualify as an investment associated with an “Economic Activity 

in the Energy Sector”.  

33. Art. I(1) limits the definition of “Investment” as to assets (i) owned or controlled by 

Investors of a Contracting Party (ii) associated with an Economic Activity in the Energy 

Sector. A mere right for loan arising under the performance of an agreement does not qualify 

as an investment because it has no association with an “Economic Activity in the Energy 

Sector” as required in Art. I(1). Art. I(3) defines “Economic Activity in the Energy Sector” 

as economic activities concerning the transfer of capital or resources. Rights for an already 

existing loan can be deemed neither as a transfer of capital nor transfer of resource. Such a 

conclusion has already been recognized through the Paris Court of Appeal that annulled the 

jurisdiction of the Arbitral Tribunal in Moldova v. société Komstroy. 

 

5. There has never been a breach of right to the CLAIMANT 

 

11 State Enterprise "Energorynok" (Ukraine) v. The Republic of Moldova. 
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34. CLAIMANT has allegedly gained access to the rights under the Treaty through the AA 

which is dated 1 July 2017. This is long after the alleged breaches occurred. Specifically, 

the alleged breach of rights to the investor can be dated as either 6 July 2016, the date when 

Law 66/2016 was proclaimed, or 5 December 2016, the date when Law 72/2016 was 

proclaimed. The alleged damage due to such breaches can be identified during January-

February of 2017 and was finalized in February. 

35. It can be verified that CLAIMANT was aware of these alleged breach of rights or damages 

when they signed the AA, as information on bankruptcy is publically open in government 

institution websites. Moreover, CLAIMANT paying USD 150 million in return for the 

rights to loan of USD 600 million shows the implicit acknowledgement of the CLAIMANT 

about the alleged damages beforehand. 

36. Therefore, even if there was a breach of right as alleged by CLAIMANT, it was not to the 

CLAIMANT themselves. The alleged damages happened before CLAIMANT gained rights 

to the investment, and CLAIMANT knew about it and still accepted it by paying far less 

than the actual value of the rights to loan.  
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ISSUE 2. TRIBUNAL SHOULD ACCEPT RESPONDENT’S CHALLENGE OF MR. 

MASON 

37. RESPONDENT challenges Mr. Mason’s appointment as an arbitrator for two reasons. 

Mr, Mason has failed to meet the disclosure requirements (1) and a serious issue conflict 

exists (2). 

I. Mr. Mason has failed to meet the disclosure requirements 

38. Art. 11 of the UNCITRAL Rules provide that: 

“When a person is approached in connection with his or her possible appointment as 

an arbitrator, he or she shall disclose any circumstances likely to give rise to 

justifiable doubts as to his or her impartiality or independence. An arbitrator, from 

the time of his or her appointment and throughout the arbitral proceedings, shall 

without delay disclose any such circumstances to the parties and the other arbitrators 

unless they have already been informed by him or her of these circumstances.”  

39. RESPONDENT submits that Mr. Mason’s failure to disclose his involvement as an 

arbitrator in other similar cases violates Art. 11 of the UNCITRAL Rules as Mr. Mason’s 

involvement in these previous cases give rise to “justifiable doubts” to his impartiality or 

independence. RESPONDENT also suggests that Tribunal refers to the IBA Guidelines on 

Conflicts of Interest as Art. 11 does not provide specific criteria for what actually gives rise 

to “justifiable doubts”.  

40. The IBA Green List includes a case where the arbitrator has previously expressed a legal 

opinion concerning an issue that also arises in the arbitration. Although the IBA Guidelines 

note that a failure to disclose the information included in the Green List does not necessitate 

the removal of the person who failed to disclose the information from Tribunal, the IBA 

Guidelines provide a clear legal basis for Tribunal to address the problem of issue conflict. 
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RESPONDENT submits that Mr. Mason should be removed from Tribunal not simply due 

to his disclosure but this combined with a serious issue conflict can be a ground for 

disqualification of Mr. Mason as an impartial and independent arbitrator. 

 

II. Mr. Mason’ preconceived perception of the issues at hand creates serious issue conflict 

 

41. Mr. Mason has publicly shown his support in favor of the power plant operator in a case 

very similar to the case at hand. He called this case “ground-breaking” with regards to 

Climate Change related issues [Exhibit R-10].  

42. Mr. Mason has also shown significant bias towards climate change issues and has been 

hostile to governments’ climate change related policies. He has questioned the validity of 

environmental treaties stating that “whether climate change if they can be considered 

treaties at all” [Exhibit R-8]. Mr. Mason publicly voiced his complete disregard for 

environmental law treaties in general, which is a key point in the current case. 

43. In CC/Devas v. India, the court disqualified one of the challenged arbitrators on the grounds 

of his participation in four prior awards in which the arbitrator had dealt with the same legal 

issues. RESPONDENT submits that whether an arbitrator has participated in two or three 

or four similar cases is not the most issue at hand. What matters is how similar the cases 

Mr. Mason is participating in. Mr. Mason has been involved in two other cases which 

basically dealt with the same legal issues handled in the current case. Both cases have arisen 

out of a sovereign state’s exercise of its right to regulate by phasing-out a coal-fired power 

plant to address a threat not only to the well-being of its people but of all people. Moreover, 

both cases have ultimately originated from the same measure, namely 1140 ASNEC’s 

Directive 2016/86 [RESPONDENT's Challenge of Perry Mason]. 
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44. In Caratube v. Kazakhstan, an arbitrator was disqualified in light of his previous service on 

a tribunal that dismissed a claim against Kazakhstan, which was based on similar facts. The 

unchallenged members of the tribunal held that the arbitrator’s participation in the prior 

award created a risk that “his understanding of the situation may well be affected by 

information acquired in the [prior] arbitration”. It is true that Mr. Mason has not participated 

in cases that involve RESPONDENT as former RESPONDENTs. Concerning the similarity 

of Hewer v. Wellfalcon and the current case at hand, however, it cannot be denied that Mr. 

Mason may have accessed to certain information regarding environmental investment 

disputes based on the same facts arising out of the ASNEC Treaty, which will not be 

available to other Members of the Tribunal 

45. RESPONDENT submits Mr. Mason’s actions violate Art. 11 of the UNCITRAL Rules. 

Thus, RESPONDENT requests the Tribunal to accept its challenge of Mr. Mason’s 

appointment as an arbitrator and remove him from the Tribunal. 
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ISSUE 3. THE CHALLENGED MEASURE SHALL BE ATTRIBUTED TO ASNEC 

UNDER ASNEC CHARTER AND INTERNATIONAL LAW 

46.  Due to a massive increase in number of natural disasters in the ASNEC region, including 

RESPONDENT, as well as the globe, and following ASNEC’s environmental commitment 

in addressing climate change,12 the ASNEC Council adopted Directive 2016/87 on the 

renewable sources of energy (“ASNEC Coal Directive”) in 2016, restricting energy 

consumption produced by the ASNEC Member States’ coal-fired power plants to be 

eventually phased out by 31 December 2028.13 RESPONDENT, as a member to ASNEC, 

had no choice but to comply with the Coal Directive by enacting Law 66/2016 and Law 

72/2016 (collectively the “Challenged Measures”).  

47.  As a result, CLAIMANT brought the case against RESPONDENT into this arbitration 

proceeding, alleging that RESPONDENT’s challenged measures violated its rights. 

However, RESPONDENT submits that ASNEC shall be the proper and sole 

RESPONDENT in this arbitration proceeding, since the challenged measures are solely 

attributable to ASNEC [I], and in any event, RESPONDENT shall not be a joint 

RESPONDENT with ASNEC [II].  

 

I. ASNEC shall be the proper and sole RESPONDENT in this arbitration proceeding as 

the challenged measures is solely attributable to it 

48.  An impugned conduct to be attributed to International Organization (“IO”) or its member 

states is subject to either to lex specialis (special rule) or general attribution in rule in ILC 

 

12 Exhibit-R4 & R5, pp. 35-38.  

13 Coal Directive, Art. 7 at Record, p. 17. 
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Article on the Responsibility of International Organizations (“ARIO”).14 In absence of lex 

specialis, the conduct of an organ is governed by the general rule of attribution set out in 

ARIO.15 Under ASNEC Charter, determination of an attribution of conduct between a 

Member State and the Association shall be governed, in particular, by Art. 6 and Art. 7 of 

ARIO.16 With the special rule adopted by ASNEC of Art. 6 and 7 of ARIO, the attribution 

of conduct to an IO can be either derived from the conduct of organs or agents of an IO 

itself,17 or from the conduct of organs of a State placed at the disposal of another IO, and 

such IO has effective control over that organs or agents.18 Moreover, the attribution of 

conduct to an IO can also be derived from circumvention of IO through the binding decision 

or authorization of IO to its member states under general rule.19  

49.  In line with this logic, RESPONDENT submits that ASNEC shall be the proper 

RESPONDENT to this arbitration proceeding for the following reasons. First, the conduct 

of the RESPONDENT’s organs is placed at disposal of ASNEC and it has effective control 

over RESPONDENT’s organs under specific rule [1]. Secondly, the challenged measures 

are a conduct of legal obligation required by the ANSEC’s legal framework under general 

rule [2]. Finally, ANSEC is qualified to stand as RESPONDENT in this arbitration 

proceeding as it is also a party to ASNEC Energy Investment Treaty [3]. 

 

1. RESPONDENT’s Organs Is Placed at Disposal of ASNEC and It Has Effective Control 

over RESPONDENT’s Organs under Lex Specialis 

 

14 See Csaba Kovács-9, pp. 319-320.  

15 See Csaba Kovács-5, p. 104. 

16 ASNEC Charter, Art. 120 at Record, p. 33. 

17 ARIO, Art. 6. 

18 Ibid, Art. 7.  

19 Ibid, Art. 17. 
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50.  The adopted lex specialis by ASNEC of Art. 7 of ARIO firstly stipulates that the conduct 

of an organ of a State is placed at the disposal of another international organization shall be 

considered under international law an act of the receiving organization.20 The International 

Law Commission provided a relevant commentary that, when an organ of a State is placed 

at the disposal of an international organization, the organ’s conduct would clearly be 

attributable “only” to the receiving organization. 21  The term “organ” shall be widely 

understood as comprising those entities and person whose conduct is attributable to a State 

according to the general rule of contribution under international law.22 Not only the organ 

of the State, but also when the Member States themselves appear as organs of the 

organization when executing the organization’s law, the organization would be responsible 

under international law, not its Member States.23  

51.  Secondly, Art. 7 of ARIO also requires the exercise of effective control by the international 

organization over conduct of organ which was placed at the disposal for such international 

organization.24 Unlike the effective control in the state responsibility context, the term of 

“effective control” in the context of Art. 7 of ARIO need not to be required that it must be 

“under its exclusive direction and control, rather than on instructions”25 from the receiving 

State.26 One form of effective control in IO context is that implementation of binding 

instrument by organ for IO, the conduct will be contributed to IO.27 In Electrabel S.A. v. 

Hungary, the tribunal applied the attribution rule in ILC Art. 6 by analyzing that Hungary’s 

 

20 Ibid, Art. 7. 

21 ARIO, ILO Commentary on Art. 7, para. 1, p. 56. 

22 Ibid, para 2, p. 56. 

23 See Brownlis & Maurizio, p. 319.  

24 ARIO, Art. 7.  

25 ARSIWA, ILO Commentary on Art. 6, para. 2, p. 44. 

26 ARIO, ILO Commentary on Art. 7, para. 4, p. 57.  

27 Ibid, para 11, p. 59. 
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conduct was not responsible under international law as it was required to act in compliance 

with a legally binding decision of an EU institution.28  

52.  In the present case, the ASNEC Charter placed all Member States’ organs for implementing 

and enforcing the ASNEC’s legal acts.29 One of the most recent ASNEC’s legal act was the 

Coal Directive, which requires all Member States, including RESPONDENT, to comply 

with the goal of completely eliminating greenhouse gas emission within the given timeframe 

and to promote the use of renewable sources of energy.30 The ASNEC Coal Directive is a 

binding instrument 31  that forces RESPONDENT’s parliament to adopt and enact Law 

66/2016 and Law 72/2016. Accordingly, RESPONDENT’s parliament which is placed by 

ASNEC and acts in compliance with the ASNEC’s Coal Directive shall be considered as a 

form of effective control exercised by ASNEC over RESPONDENT’s organ of conduct. 

Hence, RESPONDENT’s parliament of two-law enactments shall be attributed solely to 

ASNEC, not RESPONDENT under lex specialis adopted by ANSEC. 

2. The Challenged Measure is a Conduct of Legal Obligation Required by The ANSEC’s 

Legal Framework under General Rule 

53.  Pursuant to the Principles of Lex Specialis under ARIO, the extent that the conditions for 

the existence of an internationally wrongful act or the implementation of the international 

responsibility of a State in relation with the conduct of an IO, are specifically governed by 

special rule contained in the rule of the IO.32 Under this premise, the International Law 

Commission tried to explain that the special rule concerning international responsibilities 

 

28 Electrabel S.A. v. Hungary, para. 156, p. 44. 

29 ASNEC Charter, Art. 120 at Record p. 33. 

30 See generally Coal Directive, at the Record, p. 16.  

31 ASNEC Charter, Art. 15, at the Record, p. 33. 

32 ARIO, Art. 67. 
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may supplement to any general rule’s loophole or may replace them partly or wholly.33 

Otherwise, in absence of special rule, the conduct of organ is governed by the general rule 

of attribution set forth in ARIO.34  

54.  According to the general rule of attribution, IO would bear international responsibility if it 

circumvents one of its international obligations by adopting a binding decision requiring or 

authorizing its Member States to commit an act that would be internationally wrongful if 

committed by the former organization.35 Whether the IO did have the circumvention or not, 

implicitly, this general rule of attribution reflects the concept of special rule as laid down 

under Art. 7 of ARIO on the part that when Member States implement the binding decision 

of IO, and it turns out to be an internationally wrongful act, the Member States’ conduct 

would be attributed to IO.36  

55.  In the case at hand, the rule of ASNEC in relation to attribution of conduct between its 

Member States and ASNEC was adopted only Art. 6 and 7 of ARIO as its special rule.37 

Hence, in some circumstances, the attribution of conduct would be governed by other 

relevant articles laid down under the ARIO as the general rule. In this regards, 

RESPONDENT would submit that if the enacted Law 66/2016 and Law 72/2016 by 

RESPONDENT, in any event, violating the right of CLAIMANT, the attribution of conduct 

shall be attributed solely to ASNEC which was the one that requiring RESPONDENT as a 

Member State to complied with its binding decision, ASNEC Coal Directive.38 Moreover, 

the ASNEC Council would have been reasonably realized beforehand that the 

 

33 ARIO, ILO Commentary, Art. 67, para. 1, p. 102. 

34 See Csaba Kovács-5, p. 104. 

35 ARIO, Art. 17(1) & (2). 

36 ARIO, ILC Commentary, Art. 7, para. 10, p. 58. 

37 ASNEC Charter, Art. 120 at the Record, p. 33. 

38 See generally, ASNEC Coal Directive at the Record, p. 16.  
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implementation of ASNEC Coal Directive through its Member States would violate the 

right of investors, that was why it instructed its Member States not to make any 

compensation in implementing the ASNEC Coal Directive. 39  The nature of the 

RESPONDENT’s act fell into the scope of general rule, so it shall be attributed to ANSEC. 

 

3. ASNEC Is Qualified to Stand as RESPONDENT in This Arbitration Proceeding as It 

Is Also a Party to ASNEC Energy Investment Treaty 

56.  Under the premise of international law, IO would be able to stand as a party in any 

proceeding as it has a separate legal personality.40 This is because IO is competent as seen 

in Danube Case, where the European Commission tried to point out that an international 

organization as a union did have international personalities by providing that international 

institution has full extent of power with definite scope in performing its function to fulfill 

any particular purpose through its definitive statute.41 Particularly, in Electrabel S.A. v. 

Hungary Case, the tribunal recognized that European Union (“EU”) is not a State under 

international law; however, in the view of tribunal, EU may, by analogy, be regarded as one 

of the contracting party to the investment energy treaty (Energy Charter Treaty, ECT) for 

the purpose of applying Art. 6 of ARIO.42 

57.  In this case, the ASNEC Treaty indicates ANSEC as one of the contracting parties to the 

treaty. 43  ASNEC can be considered identical to the EU in general. They both have 

organizational structure and hierarchy, legislative body (in case of ASNEC, ASNEC 

 

39 ANSEC Coal Directive, Art. 7(3) at the Record, p. 17. 

40 See Andrew Stumer, p. 555; See also UN Advisory Opinion On Reparation, p. 174. 

41 See Amerasinghe & Chittharanjan Felix, p. 77. 

42 Electrabel S.A. v. Hungary, para. 6.74. See also Csaba Kovács-9, ch. 9, p. 319. 

43 ASNEC Energy Investment Treaty, Preamble, at the Record, p. 61.  
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Council), and the form of definite statute structure at the union level.44 Also, the claims 

brought by CLAIMANT in the case at hand is very similar to EU energy investment treaty 

(Energy Charter Treaty, ECT) in Electrabel S.A. v. Hungary Case, so it is reasonably clear 

that ASNEC is qualified to stand as a disputing party, particularly, as a RESPONDENT in 

this arbitration proceeding, and as it is submitted that challenged measures can be 

attributable to ASNEC, not Republic of Laoc, any claim derived from ASNEC Energy 

Investment Treaty, CLAIMANT shall bring against ANSEC directly in accordance with 

Art. 10 (Settlement of Investment Disputes) of ASNEC Energy Investment Treaty.45 

 

II. In Any Event, Republic of Laoc Shall Not Stand as a Co-RESPONDENT with ASNEC 

56.  In any circumstance, RESPONDENT submits that RESPONDENT shall not stand as a joint 

RESPONDENT with ASNEC in case the tribunal finds that the challenged measures are not 

only attributed to ASNEC alone, but also to the Republic of Laoc, and so willing to join 

RESPONDENT as a co-RESPONDENT with ASNEC because joint RESPONDENT is not 

allowed under ASNEC’s legal framework. 

57.  Under international law, the concept of co-responsibility between Member States and IO 

concerning the internationally wrongful act possibly did exist due to the consideration of 

dual or multiple attribution.46 However, such co-RESPONDENT mechanism based on the 

co-responsibility need to be specifically set out beforehand according to the rule of the 

organization as a special rule in the union/association’s legal framework level between 

 

44 See generally ASNEC Charter, at the Record, pp. 32-34. 

45 ASNEC Energy Investment Treaty, Art. 10 at the Record, p. 64. 

46 See Uriarte, Joana Abrisketa, ch. 8, p. 356; see also ILC Report No. A/64/10, para. 4, p. 56. 
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union/association and its Member States.47 

58.  In the present case, there is no separate ASNEC regulation or decision including ASNEC 

Charter providing the co-RESPONDENT mechanism for the co-responsibility for the 

internationally wrongful act, especially in the area of investor-state dispute settlement.48 

Non-existence of co-RESPONDENT mechanism was not a failure to include or was beyond 

the scope of predictability, but it was based on the design not to have such co-

RESPONDENT mechanism in ASNEC legal framework. It was also not an unpredictable 

issue because a very identical international organization, the EU, which has far more 

experience issues related to shared responsibility, chose not to include the similar measure 

in its legal framework. In line with international practice with the situation of ASNEC, it 

would be clear that joint RESPONDENT status is not the case for ASNEC and its Member 

States, so the Tribunal should not allow or to join ASNEC and the Republic of Laoc as a 

co-RESPONDENT in this arbitration proceeding.  

59.  However, CLAIMANT may argue that RESPONDENT’s assertion on the co-

RESPONDENT mechanism shall be prescribed in ASNEC special rule, otherwise no co-

RESPONDENT status be allowed in this arbitration proceeding does not reflect the general 

practice of international law (principle of jus cogens) as the EU case was only a case and it 

is unique to the EU context. In contrast to CLAIMANT argument, RESPONDENT would 

argue that although to form as an international practice there need to be various practices 

from each and many nations in uniformity and harmonization, the EU is a huge international 

community with solid legal framework, the EU practice alone would be sufficient to form 

as an international practice, as such huge international community is hardly observed. 

 

47 See generally Brownlis & Maurizio, ch. 26, p. 318-323; See e.g. Regulation (EU) No 912/2014. 

48 See generally ASNEC Charter at the Record, pp. 32-34. 
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Because of this, what CLAIMANT tries to submit would not be a case for consideration. 

60.  Alternatively, if the Tribunal decides to join RESPONDENT and ASNEC as a co-

RESPONDENT, RESPONDENT would submit that the financial responsibility resulting 

from internationally wrongful act if any, it shall be solely borne by ASNEC or at least be 

distributed. Under the scope of Art. 17 of ARIO bridges the gap between State responsibility 

and the Responsibility of IO, and it purpose it ensure that an IO would be able to avoid its 

responsibility when its Member State breaches an international obligation in compliance 

with its binding decision,49 and as the co-RESPONDENT role between IO and its members 

would be resulting in co-responsibility as well.50 In this case, standing on the ground that 

the challenged measure is a conduct that can be attributable to ASNEC in accordance with 

the scope of adopted special rule and general rule; therefore, RESPONDENT submits that 

the Tribunal should find that ASNEC should be the one that responsible for any financial 

burden or at least shared some proportion with RESPONDENT. 

 

  

 

49 Brownlis & Maurizio, ch. 26, p. 316. 

50 See Ibid, p. 321. 
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ISSUE 4. RESPONDENT HAS NOT VIOLATED ANY OF ITS INTERNATIONAL 

OBLIGATION UNDER ASNEC ENERGY INVESTMENT TREATY 

61.  In their Request for Arbitration, CLAIMANT alleged that RESPONDENT has violated its 

obligation under the ASNEC Energy Investment Treaty related to the challenged measures. 

First, CLAIMANT submitted that Law 66/2016 forced T1 to shut down years before the 

end of its expected 40-year lifetime. Second, CLAIMANT argued that the Law 72/2016 is 

the RESPONDENT’s attempt to take over the renewable energy market. As a result, 

CLAIMANT concluded that RESPONDENT’s legal framework treated the CLAIMANT’s 

investment unfairly and equitably leading to a violation of the Art. II (1) under ASNEC 

Energy Investment Treaty. 

62.  If the Tribunal finds that the challenged measures should be attributed to RESPONDENT, 

and thus RESPONDENT be responsible for any violation, in contrast to CLAIMANT’s 

groundless allegation, RESPONDENT respectfully submits that RESPONDENT has not 

violated Fair and Equitable Treatment under Art. II (1) of ASNEC Energy Investment 

Treaty [I]. Also, RESPONDENT’s challenged measures are neither expropriation nor an 

act amounting to expropriation under Art. III of ASNEC Energy Investment Treaty [II]. 

Alternatively, RESPONDENT’s challenged measures are legitimate and justifiable under 

ASNEC’s legal framework as well as international law [III]. 

 

I. RESPONDENT Has Not Violated Fair and Equitable Treatment under Art. II (1) of 

ASNEC Energy Investment Treaty 

63.  Under Art. II (1) (Treatment of Investment) of ASNEC Energy Investment Treaty stipulates 

that “Each Contracting Party shall accord at all times to Investment of Investors of other 

Contracting Parties Fair and Equitable Treatment.” One of the key features of Fair and 
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Equitable Treatment for investors recognized by most arbitral tribunal is protection of 

investor’s legitimate expectation.51 The concept of legitimate expectation is related to the 

“phenomenon of change” in investment which basically involves economic projects of 

significant duration such as business concession.52 Based on this premise, CLAIMANT 

alleged that the challenged measures adopted by RESPONDENT have violated 

CLAIMANT’s legitimate expectation protected under FET clause. However, 

RESPONDENT would like to submit that RESPONDENT’s legal measures do not violate 

CLAIMANT’s legitimate expectation under Fair and Equitable Treatment [1], nor its 

obligation to offer a stable and predictable legal framework [2]. 

 

1. RESPONDENT’s Legal Measure Does Not Violate CLAIMANT’s Legitimate 

Expectation under Fair and Equitable Treatment 

64.  CLAIMANT may argue that RESPONDENT’s adoption of Law 66/2016 deprived 

CLAIMANT of their legitimate expectation under the official authorization, which 

originally expected a 40-year lifetime operation of coal-fired powerplant Ticadia-1 (“T-1”) 

in Laoc. Considering the legitimate expectation to be a part of Fair and Equitable Treatment, 

the CLAIMANT argued that violating the legitimate expectation of an investor amounts to 

the  violation of the Fair and Equitable Treatment under the Treaty. 

65.  However, RESPONDENT submits that CLAIMANT’s expectation on its investment is 

neither legitimate nor reasonable enough to deserve any protection under the ASNEC 

Energy Investment Treaty. 

66.  ASNEC Energy Investment Treaty does not define what exactly is “legitimate expectation” 

 

51 See UNCTAD Publication (FET), p. 63. 

52 Ibid. 
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and what criteria it should meet.53 In order to be protected, the investor’s expectation must 

be legitimate and reasonable54, and it cannot be solely based on the subjective expectation 

of the investor, and they must be examined as the expectation at the time the investment is 

made considering all relevant circumstances.55 To be qualified as legitimate expectation, in 

Glamis Gold, Ltd. v. United States Case, arbitral tribunal provided that the investor’s 

legitimate expectation may derive either from specific commitments addressed to personally 

or not personally, but which are put in place with a specific aim to induce foreign 

investments and on which the investor has relied in making his investment.56 

67.  In this case, appearing in the Minutes of the Meeting between Ticadian Municipal 

Government, MFNB and Mountaintop as well as the news report, a local governor of 

Ticadia (a city of Republic of Laoc), Mr. Ji-Yeong Huan made a statement that: 

 

 “[T]he construction of Ticadia-1 bears fundamental importance for the economic development 

of the region, which I committed to doing everything in my power to ensure that the 

operation of the plant would benefit the interest of our nation. I am also committed to 

ensuring we maintain favorable conditions for foreigner investors so that we can see more 

projects like Ticadia-1 in the future.”57 (emphasis added) 

 

68.  Based on this statement, CLAIMANT argued that this statement has induced CLAIMANT 

to invest confidently. However, this claim is neither reasonable nor legitimate. Mountaintop 

 

53 See generally ASNEC Energy Investment Treaty at the Record, pp. 61-64. 

54 Duke Energy v. Ecuador Case, para. 340. 

55 EDF v. Romania Case, para. 219. 

56 See Glamis Gold, Ltd. v. United States Case, para. 627. 

57 Exhibit C-5, line 285-286, p. 14, & Exhibit C-5, p. 10. 
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is known as a sophisticated investor that specialize in long-term investment into 

conventional power generation installations for more than 15 years, and MFNB is also 

known as a joint stock company with a generally high-quality business loan. 58  Both 

Mountaintop and MFNB are very experienced and expertise in their respective areas. From 

a reasonable person’s perspective, it would be highly understandable that both Mountaintop 

and MFNB would not make investment on T-1 merely based on Mr. Ji-Yeong Huan’s 

statement (who is just a politician, not an investment expert) without conducting an 

independent and proper business and investment assessment. 

69.  Moreover, both Mountaintop and MFNB made investment in RESPONDENT’s country 

not because specific statements were given by the Ticadian local governor, but because 

RESPONDENT’s country is a good place to do business and investment as it is a huge 

market for coal energy industry.59 Also, since Mountaintop was known as a sophisticated 

investor that specializes in long-term investments into conventional power generation 

installations and coal-fired power plants, Mountaintop and MFNB would have still made 

their investment without a specific statement or any commitment from the RESPONDENT’ 

country. Hence there was no specific statement from RESPONDENT that induced 

CLAIMANT to make its investment. 

 

2. RESPONDENT Did Not Violate Its Obligation to Offer a Stable and Predictable Legal 

Framework  

70.  CLAIMANT may contend that any adverse change of business or legal framework in the 

RESPONDENT may give rise to a breach of the FET standard in that the investors’ 

 

58 Statement of Contested Facts at the Record, paras. 10 & 13, p. 57.  

59 Statement of Uncontested Facts at the Record, paras. 3-5, p. 56. 
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legitimate expectations of predictability and stability.  

71.  However, RESPONDENT submits that the CLAIMANT’s assertion is known as 

unjustifiable because it prevents a host country from introducing new legitimate regulatory 

reform, and it ignores the fact that investors should legitimately expect regulations to change 

over time as an aspect of the normal operation of legal and policy processes of the economy 

they operate in.60 The investor must be aware of the general regulatory environment of the 

host state as a qualified key element legitimate expectation.61 In Metalclad Corporation v. 

United Mexican States Case, the arbitral tribunal provided that the capability of being 

readily known to all investors in regard to all relevant legal frameworks for the purpose of 

investment should be transparent.62 Transparency is defined to be involved with some level 

of stability and predictability of decisions affecting the investor based regulatory 

framework.63 Nevertheless, expecting the host state’s legal framework to be consistent, 

without ambiguity and transparently is just a subjective standard which does not really exist 

in the real world.64 

72.  Based on this premise, CLAIMANT might argue that RESPONDENT’s economy, for 

years, has relied on the coal-fired energy generation sector, and the coal-fired energy 

generation-related law and regulation rarely changed over years. It led investors to believe 

the level of stability of  RESPONDENT’s legal framework related to the coal-fired energy 

generation sector was very high, and so it could be predicted that such legal framework is 

unlikely to be changed in the future as well. 

 

60 UNCTAD Publication (FET), p. 67. 

61 Ibid, p. 68.  

62 Metalclad Corporation v. The United Mexican States Case, pp. 28-29. 

63 Alexis Mourre, p. 143. 

64 See Douglas Z, p. 28. 
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73.  However, RESPONDENT would point out that CLAIMANT’s belief was structured 

wrongly as CLAIMANT was well informed that the license can be taken away anytime for 

the purpose of environmental protection through the document on “License for the 

Commercial Operation of the 845 MW Ticadia-1 Power Plant” dated on 25 September 

2014.65 CLAIMANT could also be well aware that RESPONDENT’s coal-fired energy 

generation-related legal framework was likely to be changed in the near future as it 

obviously was predictable based on two reasons: First, internal factors such as the life cycles 

of coal-fired energy generation businesses nearly ended in Laoc as well as the Laoc’s 

economy no longer predominantly depends on the coal-fired energy generation sector.66 

Second, external factors such as the neighboring and shared regional states including 

CLAIMANT’s country have been shifted from environment-damaging coal-energy 

generation businesses to cleaner energy sources, and Laoc was left lastly a nation using the 

traditional coal-energy generation businesses.67  

74.  Furthermore, there was a news release reporting that the government of Laoc was 

considering capping coal emission to combat floods.68 As a sophisticated and professional 

investor like Mountaintop and credible and experienced loan provider like MFNB should 

have realized and predicted that these factors would lead the coal-energy generation 

business environment in Laoc to be changed in the near future. The fact that Mountaintop, 

MFNB, and CLAIMANT as an assignee failed to identify these factors is only a negligence 

resulted from poor assessment of future risks. 

 

 

65 Exhibit R-1, p. 30. 

66 Statement of Uncontested Facts, p. 56, para. 2 & 3. 

67 Statement of Uncontested Facts, p. 56, para. 6. 

68 Exhibit R-2, p. 31. 
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II. RESPONDENT’s Legal Measures are not either expropriation or an act amount to 

expropriation under Art. III of ASNEC Energy Investment Treaty 

75.  CLAIMANT may allege that RESPONDENT’s legal measures are expropriation or an act 

amount to expropriation. In contrast to CLAIMANT’s allegation, RESPONDENT submits 

that there has been neither a nationalization [1], nor expropriation including both direct or 

indirect from RESPONDENT’s legal measures [2]. 

 

1. There Has Not Been Any Nationalization from RESPONDENT’s Legal Measures 

76.  Art. III (1) of ASNEC Energy Investment Treaty prohibits the Contracting Party in acting 

nationalization except where such act is in public interest.69 The term was not specifically 

defined by the Treaty; however, UNCTAD defined the term that “[n]ationalization usually 

refers to a massive or large-scale taking of private property.”70 The well-matched reflection 

on the definition provided by UNCTAD was “Nationalization Law 1975” in Phillips 

Petroleum Company Venesuela LTD v. Petroleos De Venezuela, S.A. Case, stating that 

“[t]his law had as effect to “reserve” all activities related to the exploitation, manufacture, 

refining, transportation or management of oil, asphalt and other hydrocarbons to the 

Venezuelan State exclusively.”71 Additionally, even if the act of the Contracting Party is not 

a direct nationalization, any measure has similar effect is also considered as 

nationalization.72 

77.  In 2016, The Parliament of Laoc promulgated the Law 66/2016 to phase out all the coal 

 

69 ASNEC Energy Investment Treaty, Art. III (1)(a), at the Record, p.62. 

70 UNCTAD Publication (Expropriation), p. 5. 

71 Phillips Petroleum Company Venesuela LTD v. Petroleos De Venezuela, S.A. Case, para. 23. 

72 ASNEC Energy Investment Treaty, Art. III (1) at the Record, p. 62. 
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energy generation industry in Laoc by 31 December 2028.73 Same year, RESPONDENT 

promulgated another Law 72/2016 on “Energy Transition” to foster the production of 

renewable sources in Laoc, runned by the government until 2028. 74  In this regard, 

CLAIMANT tried to allege RESPONDENT that such laws were nothing more than the 

RESPONDENT government’s attempt to take over the renewable energy market, and the 

energy market in general as well as in the wake of shutting down all coal-fired power 

plants. 75  In contrast to CLAIMANT’s unreasonable argument, there has been no 

nationalization either in the renewable energy market or general energy market.  

78.  First, the act of nationalization needs to “reverse” the effect of all pre-existing renewable 

energy production activity. It is known for years that RESPONDENT is the only nation still 

maintaining and fully consuming the electricity from coal-fired production. There has not 

been any renewable energy market in Laoc so far. Hence, there has been no relevant 

activities to be reversed by the RESPONDENT’s government in forming the element of 

nationalization. Also, the renewable energy industry is expected to be privatized by 2028. 

The fact that it needs to be waited for some years before privatizing, is due to the 

RESPONDENT’s position as a government, as it needs some time to do deeper study on the 

renewable energy industry in order to build a legal and administrative framework for a better 

renewable energy business environment. RESPONDENT believes this would also 

significantly benefit investors overall.  

79.  Second, in order to be considered as a nationalization, it must nationalize a whole, massive 

or large-scale industry. However, the scope of the law only covers the renewable energy 

market within the limited timeframe. The fact that there is another half of energy sources in 

 

73 Exhibit C-8, p. 18. 

74 Exhibit C-9, p. 19. 

75 Notice of Arbitration, at the Record, para. 14 p. 7. 
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the same industry including coal-fired energy, oil energy, natural gas energy, tar sands 

energy, and nuclear fission was not covered by the law. This exclusion bars achievement of 

such massive or large-scale industry to form the element of nationalization. Therefore, there 

is no RESPONDENT’s act of nationalization.  

 

2. There Has Not Been Any Expropriation or an Act Amount to Expropriation from 

RESPONDENT’s Legal Measures 

80.  Expropriation might be defined that “covert or incidental interference with the use of 

property which has the effect of depriving the owner, in whole or in significant part, of the 

use or reasonably-to-be-expected economic benefit of property even if not necessarily to the 

obvious benefit of the host State.”; for example, the act of revoking a permit or license to 

operate for environmental protection is considered as expropriation.76 Also, according to the 

Sole Effects Doctrine adopted in Metalclad Corporation v. The United Mexican States Case, 

the arbitral tribunal ruled that the intent or motivation of a government’s legal measure is 

not important. The deprivation effect from such legal measures on the investor is sufficient 

to characterize expropriation. 77  Moreover, the deprivation of the investor’s legitimate 

expectation is considered as expropriation.78 

81.  Under the “License for The Commercial Operation of The 845 MW Ticadia-1 Power Plant” 

granted the right to operate the T1 project related coal-fired operation for 40 years; however, 

the Law 66/2016, phases out all the coal-fire energy plants from Laocan territory by 31 

December 2028.79  

 

76 Metalclad Corporation v. The United Mexican States Case, pp. 28-29. 

77 Ibid, p. 30. 

78 Alexis Mourre, p.124-125. 

79 Exhibit C-8, p.18; Exhibit R-1, p. 30. 
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82.  In line with this, CLAIMANT might argue that its legitimate expectation of 25 years under 

the license was taken away and it redirects the original nature of RESPONDENT’s legal 

framework into the act of expropriation in order to demand for compensation. However, 

RESPONDENT would submit that the RESPONDENT’s legal framework related to the 

phasing out of the coal-fired power plant in Laoc is not an act of expropriation either direct 

or indirect. The claim that CLAIMANT made on the legitimate expectation was not a 

legitimate expectation, but it was a wrong expectation by the CLAIMANT’s failure in 

observing and identifying surrounding factors as RESPONDENT already submitted. Hence, 

there is no deprivation of CLAIMANT’s legitimate expectation to form as an expropriation. 

83.  Alternatively, the Sole Effects’ Doctrine is not compatible with the main purpose of the 

expropriation under ASNEC Energy Investment Treaty. The Sole Effects’ Doctrine refuses 

to consider the intent or justification or purpose of the adoption of the host state’s legal 

measure, the deprivation effect alone is enough. However, the expropriation under ASNEC 

Energy Investment Treaty allows to have the justification in adopting the expropriation for 

the purpose of public interest.80 So, the Sole Effects’ Doctrine shall be disregarded by the 

Arbitral Tribunal in the case at hand.  

 

III. Alternatively, RESPONDENT’s Legal Measures Are Legitimate and Justifiable 

under ANSEC’s Legal Framework as well as International Law 

84.  In contrast to the groundless allegation of CLAIMANT, RESPONDENT’s legal framework 

related to coal-energy generation sector, firstly, RESPONDENT’s legal framework is 

employed to fulfill its environmental obligation required by Art. VII (1) of ASNEC’s legal 

 

80 ASNEC Energy Investment Treaty, Art. III (1)(a) at the Record, p. 62. 
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framework [1]. Secondly, it is employed for protecting the human, animal or plant life or 

health under Art. IX(1)(a) of ASNEC Energy Investment Treaty [2]. 

 

1. RESPONDENT’s Legal Measures Are Employed to Fulfill Its Environmental 

Obligation Required by Art. VII (1) of ASNEC Energy Investment Treaty 

85.  In accordance with Pacta Sunt Servanda Principle under Art. 26 of VCLT, it states that 

“Every treaty in force is binding upon the parties to it and must be performed by them in 

good faith.”81 Additionally, the ASNEC Energy Investment Treaty which is binding to 

RESPONDENT’s State requires all Contracting Parties shall strive to continue to improve 

its domestic laws and policies related to environmental protection.82 Although it has been 

recognized the importance and the need of economic growth in promoting energy 

investment, but the Treaty “desires” to achieve these objectives in a manner consistent with 

the protection of the environment.83 This environmental obligation under the Treaty is also 

reflected in the ASNEC Charter, ASNEC Coal Directive and Seoul Agreement.84 Also, it 

must be noted that the environment protection is no longer just a domestic or regional 

concern, but it has become an international concern.85 

86.  According to RESPONDENT’s task force of environmental scientists’ report, the direct 

cause of natural disasters such as floods was the increase in coal emission.86 Also, not only 

do coal mining and coal burning cause floods but also lead to other environmental problems. 

 

81 VCLT, Art. 26. 

82 ASNEC Energy Investment Treaty, Art. VII (1) at the Record, p. 63. 

83 ASNEC Energy Investment Treaty, Preamble. 

84 Exhibit R-3, pp. 32-34; Exhibit C-7, pp. 16-17; Exhibit R-4, pp. 35-37. 

85 See generally e.g. The Paris Agreement (2015); Rio Declaration (1992); Stockholm Declaration (1972); World 

Charter for Nature, UNGA Resolution 37/7 (1982).  

86 Exhibit R-2, p. 31. 
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Based on the studies of well-known international organizations, World Bank and United 

Nations, reporting the impact of coal on natural environmental systems such as soil erosion, 

sea spray, forest fires, volcanoes, agricultural burning which is the major cause of climate 

change as well as air pollution.87 In line with this, the enactment of Law 66/2016 and Law 

72/2016 are obligations fulfilled as a Contracting Party to the ASNEC Energy Investment 

Treaty, Seoul Agreement on Climate Change and as a member of the international 

community. RESPONDENT has no choice other than to abide by its obligation in good faith 

under its binding treaties and protect the environment. 

 

2. RESPONDENT’s Legal Measures Are Employed to Protect the Human, Animal or 

Plant life or Health under Art. IX (1)(a) of ASNEC Energy Investment Treaty 

87.  Pursuant to Art. IX(1)(a), Contracting Party has a right to adopt the necessary measures to 

protect human, animal or plant life or health. 88  Although the host state has Fair and 

Equitable Treatment obligation toward the investor, such obligation does not prevent the 

host state to adopt or develop its legal, administrative and business framework for the public 

interest, even if such framework adoption or development adversely affect investment, will 

not be considered a breach of the Fair and Equitable Treatment obligation.89 In addition, the 

investor’s expectation which derived from Fair and Equitable Treatment must be respected 

within the regulatory framework of the host state.90 This is not a hypothetical concept, but 

it was also adopted in real practice by the tribunal in Saluka Investments BV (The 

 

87 UN Publication (Impact of Coal) pp. 230-272; See generally World Bank Publication (Impact of Coal). 

88 ASNEC Energy Investment Treaty, Art. VII (1)(a) at the Record, p. 63. 

89 See Joseph C. Lemire v. Ukraine Case. 

90 UNCTAD Publication (FET), p. 68. 
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Netherlands) v. Czech Republic Case as well as other tribunals. 91  Nevertheless, the 

regulatory framework should be done in good-faith.92 

88.  In the case at hand, from 2000 to 2015, for only these 15 years, many serious natural 

disasters such as high magnitude floods occurred in the ASNEC region, and Loac has been 

known as a nation severely and mostly suffered from that natural disasters, and the impact 

of natural disasters has been killed at least 85,000 Loac people, destroyed more than 50,000 

houses in various regions of Laoc and significantly damaged the local infrastructure.93 

According to the environmental scientists’ report in 2010 concluded that the numerous coal 

plants were the direct cause of natural disasters’ presence such as floods.94 In this regard, 

On 06 July 2016, the Parliament of Republic of Laoc promulgated the Law 66/201695 in 

responding to those natural disasters as a guardian who owes its obligation to its own people 

in necessarily protecting their integrity and properties, has no other choice than choosing to 

protect its own people by adopting relevant legal framework in reducing the negative impact 

of coal-fired operation businesses gradually.  

89.  Moreover, RESPONDENT’s legal measures were also done in good faith. First, 

RESPONDENT’s legal measures do not specifically discriminate or target any foreign 

investor neither by treating foreign investors from other countries more favorable than 

CLAIMANT, nor treating RESPONDENT’s domestic investors more favorable than 

CLAIMANT. Secondly, in considering the effect of Law 66/2016 and the interest of 

relevant investors, later on, the Laocan Parliament promulgated another Law 72/2016 “On 

 

91 Saluka Investments BV (The Netherlands) v. Czech Republic Case, para. 305; See also Parkerings-Compagniet 

AS v. Lithuania Case, para. 332. Continental Casualty v. Argentina Case, para. 258. 

92 Alexis Mourre, p. 143. 

93 Statement of Uncontested Facts, para. 17, p. 56. 

94 Exhibit R-2, line no. 725, p. 31. 

95 Exhibit C-8, p. 18. 
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Energy Transition” on 05 December 2016,96 giving an incentive and a considerably proper 

transitional period for foreign investors including CLAIMANT in order to adapt to the 

change. Although the coal-fired operation somehow still contributes to the Laocan 

economic development, RESPONDENT as a developed country, economic growth is not 

the most priority, but the protection of the people’s integrity, welfare and property as well 

as animals or plants is the most priority one. Also, in the CLAIMANT’s case, 

RESPONDENT’s legal measures give CLAIMANT’s traditional business model a new 

direction earlier toward the cleaner energy operation business. RESPONDENT would not 

be able to wait until the CLAIMANT’s concession ended; It is almost another 25 years. 

Because only within these 15 years, RESPONDENT’s country and its people severely 

suffered already, the other 25 years would be surely harmer than this or hardly imaginable.  

 

IV. CLAIMANT Is Not Entitled to Any Compensation from RESPONDENT 

90.  In CLAIMANT’s Request for Arbitration, along with its meritless allegation, it demanded 

RESPONDENT to pay a compensation in the amount of USD 450 million. In order to claim 

for compensation, firstly, there must be an internationally wrongful act conducted by the 

State.97 To be considered as an internationally wrong act of the State, there must be a breach 

of an obligation and such breach is attributed to the State.98 In addition, the compensation 

shall be possibly granted according to Art. III (1) if there is any expropriation or an act 

amount to expropriation.99 In any event, RESPONDENT is not permitted to make any 

 

96 Exhibit C-9, p. 19. 

97 ILC’s Art. 36 of ARSIWA. 

98 Ibid, Art. 2.  

99 ASNEC Energy Investment Treaty, Art. III (1) at the Record, p. 62. 
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compensation concerning the implementation of the ASNEC Coal Directive.100 

91.  In this case, as RESPONDENT has submitted that there has been no any breach of 

international obligation committed by RESPONDENT, and even if there is any, such breach 

shall be attributed to ASNEC, not RESPONDENT. Further, the RESPONDENT’s legal 

measure was adopted and enacted in acting for public interest which does not fall under the 

scope of Art. III (1) of ASNEC Energy Investment Treaty. It is important to be understood 

that not all the legal measures acting for public interest are considered an act of 

expropriation and RESPONDENT’s act is one of them. Hence, CLAIMANT is not entitled 

to any compensation.  

92.  Alternatively, if the Tribunal finds the RESPONDENT’s act is a breach of international 

obligation or expropriation the amount of compensation shall be re-calculated and re-

arranged as what CLAIMANT demanded was very exaggerated and not reflect to the real 

loss incurred by CLAIMANT. It has been recognized that no protection should be given to 

any investor with the loss resulting from its own bad business decision.101 In MTD Chiles 

S.A. v. Republic of Chiles Case, the Tribunal reduced the compensation amount at least half 

due to the negligence shared by the investor in the damage.102  

93.  In the present case, CLAIMANT bought debt in value of USD 600 million from MFNB for 

USD 150 million under Assignment Agreement on 01 July 2017,103 around 5 months later 

after Ticadia-1 LLC decided to file for bankruptcy on 10 February 2017. CLAIMANT knew 

or should have known that its decision buying debt on Ticadia-1 LLC that already filed for 

bankruptcy from MFNB was a bad business or investment decision. And if it claimed that 

 

100 ASNEC Coal Directive, Art. 7(3) at the Record, p. 17. 

101 Saluka Investments B.V. v. The Czech Republic Case, p. 172. 

102 See MTD Chile S.A. v. Republic of Chile Case, pp. 244-246. 

103 Exhibit C-12 at the Record, pp. 23-24. 
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it had no idea about bankruptcy when it decides to buy the debt from MFNB, that would be 

considered as negligence from failing to do due diligence before conducting business or 

investment. This kind of bad business decision or negligence, under international practice, 

is not entitled to any protection, particularly, compensation. If the Tribunal finds that 

RESPONDENT is responsible for the compensation, such amount shall be reduced.  

94.  Moreover, CLAIMANT spent only USD 150 million to buy a debt from MFNB, and filed 

for compensation through this arbitration proceeding in amount of USD 450 million shall 

be considered as an act of unjust enrichment. As the CLAIMANT’s assignment transaction 

was a bad business decision, it should be entitled only half the amount from its original 

investment cost, but the requested compensation amount, almost six times, is greater. This 

should not be allowed, if the Tribunal decided to grant this unjust amount of compensation 

to CLAIMANT, it will encourage other investors to file more arbitration complaints against 

the State which is contrast to the original purpose of arbitration as the original purpose of 

arbitration is to settle the dispute, not to promote or encourage the party to initiate the 

proceeding for the business purpose.  

95.  Therefore, CLAIMANT shall not be entitled to any compensation from RESPONDENT. If 

not, the amount of compensation shall be reduced, at least half of the original investment 

cost of CLAIMANT.  
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REQUEST FOR RELIEF 

96. In light of the foregoing submissions on behalf of RESPONDENT, Counsel respectfully 

requests the Tribunal the following:  

TO DECLARE THAT:  

1. It lacks the jurisdiction and powers under the arbitration agreement to hear the case;  

[Issue 1].  

2. It allows RESPONDENT’s challenge of Mr. Mason’s appointment as an arbitrator; 

[Issue 2]. 

3. The phase-out of coal-fired power generation implemented through challenged measures 

are not attributable to RESPONDENT under international law; 

[Issue 3]. 

4. RESPONDENT's actions did not, in any event, violate the Fair and Equitable Treatment 

standard as provided for in Art. II of the ASNEC Energy Investment Treaty; 

[Issue 4]. 

 


